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PART   I. 


THE  PRINCIPLES  OF  UW  REUTING  TO  CONTRACTS  IN  GENERAL 

CONTINUED. 


CHAPTER  XXIII. 

HUSBAND  AND  WIFE. 

§  1.  How  the  Belation  is  Created. 

Actions  to  recover  damages  for  a  breach  of  promise  to  marry 
are  not  within  the  jurisdiction  of  a  justice's  court,  and,  therefore, 
require  no  discussion  in  this  work.  See  Code  of  Civil  Pro.  §  2862. 
But  questions  relating  to  the  rights  and  liabilities  of  parties  who 
have  entered  into  a  marriage  contract  are  constantly  arising  upon 
the  trial  of  causes  before  a  justice.  The  passage  of  enabling  acts, 
which  overturned  many  of  the  rules  of  the  coTumon  law  which  had 
been  settled  for  centuries,  brought  before  all  the  courts  new  and 
perplexing  questions  involving  the  rights  and  liabilities  of  mar- 
ried women.  The  most  of  these  questions  have  been  settled  by 
statute  or  judicial  interpretation,  and  the  rights  of  married  wo- 
men are  now  as  clearly  defined  as  those  of  their  unmarried  sisters. 

The  act  relating  to  domestic  relations,  constituting  chapter  14 
of  the  Consolidated  Laws,  has  repealed  nearly  all  of  the  provisions 
of  the  former  statutes  relating  to  marriage  and  the  rights  and 
liabilities  growing  out  of  the  marriage  relation,  and  has  substituted 
other  provisions  therefor.  The  provisions  in  relation  to  solemniza- 
tion and  effect  of  marriage  are  to  be  found  in  article  3  of  that 
act.  See  Laws  of  1909,  ch.  19,  art.  3,  as  amended  by  Laws  1911, 
ch.  610 ;  Laws  1912,  ch.  166,  216,  241 ;  Laws  1913,  ch.  490. 

"Marriage,  so  far  as  its  validity  in  law  is  concerned,  continues 
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to  be  a  civil  contract,  to  which  the  consent  of  parties  capable  in 
law  of  making  a  contract  is  essential." 

"The  marriage  must  be  solemnized  by  either: 

1.  A  clergyman  or  minister  of  any  religion,  or  by  the  leader  or 
any  of  the  three  assistant  leaders,  of  the  Society  for  Ethical  Cul- 
ture in  the  city  of  ISTew  York,  having  its  principal  office  in  the 
borough  of  Manhattan,  or  by  the  leader  of  the  Society  for  Ethical 
Culture  in  the  borough  of  Brooklyn  of  the  city  of  ISTew  York ; 

2.  A  mayor,  recorder,  alderman,  city  magistrate,  police  justice 
or  police  magistrate  of  a  city,  except  that  in  cities  which  contain 
more  than  one  hundred  thousand  and  less  than  one  million  in- 
habitants, a  marriage  shall  be  solemnized  by  the  mayor,  or  police 
justice,  and  by  no  other  officer  of  such  city,  except  as  provided  in 
subdivisions  one  and  three  of  this  section ; 

3.  A  justice  or  judge  of  a  court  of  record,  or  of  a  municipal 
court,  a  police  justice  of  a  village,  or  a  justice  of  the  peace; 
except  that  justices  of  the  peace  in  cities  which  contain  more 
than  one  hundred  thousand  and  less  than  one  million  inhabitants, 
shall  have  no  power  to  solemnize  marriages ;  or 

4-.  A  written  contract  of  marriage  signed  by  both  parties,  and 
at  least  two  witnesses  who  shall  subscribe  the  same,  stating  the 
place  of  residence  of  each  of  the  parties  and  witnesses  and  the 
date  and  place  of  marriage,  and  acknowledged  by  the  parties  and 
witnesses  in  the  manner  required  for  the  acknowledgment  of  a 
conveyance  of  real  estate  to  entitle  the  same  to  be  recorded,  pro- 
vided, however,  that  all  of  such  contracts  of  marriage  must  in  order 
to  be  valid,  be  acknowledged  before  a  judge  of  a  court  of  record. 
Such  contract  shall  be  recorded  within  six  months  after  its  execu- 
tion in  the  office  of  the  clerk  of  the  county  in  which  the  marriage 
was  solemnized.  The  word  "clergyman"  when  used  in  the  follow- 
ing sections  of  this  article,  includes  each  person  referred  to  in 
the  first  subdivision  of  this  section.  The  word  "Magistrate,"  when 
so  used,  includes  any  person  referred  to  in  the  second  or  third  sub- 
division. Laws  1909,  chapter  19,  article  III,  section  11,  Con- 
solidated Laws,  chapter  XIV,  section  11,  known  as  the  Domestic 
Relations  Law,  as  amended  by  chapters  610  of  the  laws  of  1911, 
and  chapter  166  of  the  Laws  of  1912,  and  ch.  490,  Laws  of  1913. 

"'So  particular  form  of  ceremony  is  required  when  a  marriage 
is  solemnized  as  herein  provided,  by  a  clergyman  or  magistrate, 
but  the  parties  must  solemnly  declare  in  the  presence  of  the  clergy- 
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man  or  magistrate  and  the  attending  -witness  or  witnesses  that 
they  take  each  other  as  husband  and  wife.  In  every  case,  at 
least  one  witness  besides  the  clergyman  or  magistrate  must  be 
present  at  the  ceremony."  The  preceding  provisions  of  this  chap- 
ter, so  far  as  they  relate  to  the  manner  of  solemnizing  marriages, 
shall  not  affect  marriages  among  the  people  called  Friends  or 
Quakers ;  nor  marriages  among  people  of  any  other  denominations 
having  as  such  any  particular  mode  of  solemnizing  marriages ;  but 
such  marriages  must  be  solemnized  in  the  manner  heretofore  used 
and  practiced  in  their  respective  societies  or  denominations,  and 
marriages  so  solemnized  shall  be  as  valid  as  if  this  article  had  not 
been  enacted.    Id.     Section  12. 

"It  shall  be  necessary  for  all  persons  intending  to  be  married 
to  obtain  a  marriage  license  from  the  to^vn  or  city  clerk  of  the 
town  or  city  in  which  the  woman  to  be  married  resides,  and  to 
deliver  said  license  to  the  clergyman  or  magistrate  who  is  to 
officiate  before  the  marriage  can  be  performed.  If  the  woman  or 
both  parties  to  be  married  are  nonresidents  of  the  state,  such 
license  shall  be  obtained  from  the  clerk  of  the  town  or  city  in  which 
the  marriage  is  to  be  performed.    Id.    Section  13. 

"The  town  or  city  clerk  of  each  and  every  town  or  city  in 
this  state,  is  hereby  empowered  to  issue  marriage  licenses  to  any 
parties  applying  for  the  same  who  may  be  entitled  under  the  laws 
of  this  state  to  contract  matrimony,  authorizing  the  marriage  of 
such  parties,  which  license  shall  be  substantially  in  the  following 
form: 
State  of  New  York,  County  of  ,  City  or  tovm  of  ,  ss : 

Know  all  men  by  this  certificate  that  any  person  authorized 
by  law  to  perform  marriage  ceremonies  within  the  state  of  New 
York  to  whom  this  may  come,  he,  not  knowing  any  lawful  impedi- 
ment thereto  is  hereby  authorized  and  empowered  to  solemnize 
the  rites  of  matrimony  between  ,  of  , 

in  the  county  of  ,  and  state  of  New  York,  and 

of  ,  in  the  county  of  , 

and  state  of  New  York,  and  to  certify  the  same  to  be  said  parties 
or  either  of  them  under  his  hand  and  seal  in  his  ministerial  or 
official  capacity  and  thereupon  he  is  required  to  return  this  certifi- 
cate in  the  form  hereto  annexed.  The  statements  endorsed  hereon 
or  annexed  hereto,  by  me  subscribed,  contain  a  full  and  true  ab- 
stract of  all  the  facts  concerning  such  parties  disclosed  by  their 
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affidavits  or  verified  statements  presented  to  me  upon  the  appli- 
cation for  this  license. 

In  testimony  vii'hereof  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  town  [or  city] ,  at  this  day  of 

nineteen  hundred  (Seal.) 

The  form  of  the  certificate  annexed  to  said  license  and  therein 
referred  to  shall  be  as  follows: 

I,  a  ,  residing  at  ,  in 

the  county  of  and  state  of  New  York,  do  hereby 

certify  that  I  did  on  this  day  of  ,  in  the 

year    A.D.,    19     ,    solemnize   the   rites    of   matrimony   between 

,  of  in  the  county  of 

and  state  of  New  York,  and  ,  of  ,  in 

the  county  of  and  state  of  New  York,  in  the  presence 

of  and  ,  as  witnesses,  and  the  license 

therefor  is  hereto  annexed. 

Witness  my  hand  at  ,  in  the  county  of 

,  this  day  of  A.D.,  19 


"There  shall  be  endorsed  upon  the  license  or  annexed  thereto, 
at  the  end  thereof,  subscribed  by  the  clerk,  an  abstract  of  the 
facts  concerning  the  parties  as  disclosed  in  their  affidavits  or 
verified  statements  at  the  time  of  the  application  for  the  license 
made  in  conformity  to  the  provisions  of  section  fifteen  of  this 
chapter.  The  license  issued,  including  the  facts,  and  the  certifi- 
cate duly  signed  by  the  person  who  shall  have  solemnized  the 
marriage  therein  authorized  shall  be  returned  by  him  to  the  office 
of  the  town  or  city  clerk  who  issued  the  same  on  or  before  the 
tenth  day  of  the  month  next  succeeding  the  date  of  the  solemnizing 
of  the  marriage  therein  authorized,  and  any  person  or  persons  who 
shall  wilfully  neglect  to  make  such  return  within  the  time  above 
required  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  punished  by  a  fine  of  not  less  than  twenty- 
five  dollars  or  more  than  fifty  dollars  for  each  and  every  offense." 
Id.,  section  14. 

"Duty  of  Town  and  City  Clerks.—  It  s^hall  be  the  duty  of  the 
town  or  city  clerk  when  an  application  for  a  marriage  license  is 
made  to  him  to  require  each  of  the  contracting  parties  to  sign 
and  verify  a  statement  or  affidavit  before  such  clerk  or  one  of 
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his  deputies,  containing  the  following  information.  From  the 
gx'oom :  Full  name  of  husband,  color,  place  of  residence,  age, 
occupation,  place  of  birth,  name  of  father,  country  of  birth,  maid- 
en name  of  mother,  country  of  birth,  number  of  marriage.  From 
the  bride :  Full  name  of  bride,  place  of  residence,  color,  age,  occu- 
pation, place  of  birth,  name  of  father,  country  of  birth,  maiden 
name  of  mother,  country  of  birth,  number  of  marriage.  The  said 
clerk  shall  also  embody  in  the  statement  if  either  or  both  of  the 
applicants  have  been  previously  married,  a  statement  as  to  whether 
the  former  husband  or  husbands  or  the  former  wife  or  wives  of 
the  respective  applicants  are  living  or  dead,  and  as  to  whether 
either  or  both  of  said  applicants  are  divorced  persons,  if  so, 
when  and  where  the  divorce  or  divorces  were  granted  and  shall 
also  embody  therein  a  statement  that  no  legal  impediment  exists 
as  to  the  right  of  each  of  the  applicants  to  enter  the  marriage 
state.  The  town  or  city  clerk  is  hereby  given  full  power  and 
authority  to  administer  oaths  and  may  require  the  applicants  to 
produce  witnesses  to  identify  them  or  either  of  them,  and  may  also 
examine  under  oath  or  otherwise  other  witnesses  as  to  any  material 
inquiry  pertaining  to  the  issuing  of  the  license ;  provided,  how- 
ever, that  in  cities  of  the  first  class  the  verified  statements  and 
affidavits  may  be  made  before  any  regular  clerk  of  the  city 
clerk's  office  designated  for  that  purpose  by  the  city  clerk. 

If  it  appears  from  the  affidavits  and  statements  so  taken,  that 
the  persons  for  whose  marriage  the  license  in  question  is  de- 
manded are  legally  competent  to  marry  the  said  clerk  shall  issue 
such  license,  except  in  the  following-  case :  If  it  appears  upon  an 
application  of  the  applicants,  as  provided  in  this  section,  that 
the  man  is  under  twenty-one  years  of  age,  or  that  the  woman  is 
under  the  age  of  eighteen  years,  then  the  town  or  city  clerk  be- 
fore he  shall  issue  a  license  shall  require  the  written  consent 
to  the  marriage  from  both  parents  of  the  minor  or  minors  or  such 
as  shall  then  be  living,  or  if  the  parents  of  both  are  dead,  then 
the  written  consent  of  the  guardian  or  guardians  of  such  minor  or 
minors.  If  one  of  the  parents  has  been  missing  and  has  not  been 
seen  or  heard  from  for  a  period  of  one  year  preceding  the  time  of 
the  application  for  the  license,  although  diligent  inquiry  has 
been  made  to  learn  the  whereabouts  of  such  parent,  the  town  or 
city  clerk  may  issue  a  license  to  such  minor  upon  the  sworn  state- 
ment and  consent  of  the  other  parent.  If  the  marriage  of  the 
parents  of  such  minor  has  been  dissolved  by  decree  of  divorce  or 
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annulment,  the  consent  of  the  parent  to  whom  the  court  which 
granted  the  decree  has  awarded  the  custody  of  such  minor  shall  be 
sufficient.  If  there  is  no  parent  or  guardian  of  the  minor  or 
minors  living  to  their  knowledge  then  the  town  or  city  clerk  shall 
require  the  written  consent  to  the  marriage  of  the  person  under 
whose  care  or  government  the  minor  or  minors  may  be  before  a 
license  shall  be  issued.  The  parents,  guardians  or  other  persons 
whose  consents  it  shall  be  necessary  to  obtain  before  the  license 
shall  issue,  shall  personally  appear  before  the  town  or  city  clerk 
and  execute  the  same  if  they  are  residents  of  the  state  of  Xew 
York  and  physically  able  to  do  so.  If  they  are  nonresidents  of 
the  state  the  required  consents  may  be  executed  and  duly  ac- 
knowledged without  the  state,  but  the  consent  with  a  certificate 
attached  showing  the  authority  of  the  officer  to  take  acknowledg- 
ments must  be  duly  filed  with  the  town  or  city  clerk  before  a 
license  shall  issue.  Before  issuing  any  license  herein  provided 
for,  the  town  or  city  clerk  shall  be  entitled  to  a  fee  of  one  dollar, 
which  shall  be  paid  by  the  applicants  before  or  at  the  time  the 
license  is  issued;  and  all  such  fees  so  received  by  the  clerks  of 
cities  shall  be  paid  monthly  to  the  treasurer  of  the  city  wherein 
such  license  is  issued.  An.y  town  or  city  clerk  who  shall  issue 
a  license  to  marry  any  persons  one  or  both  of  whom  shall  not 
be  at  the  time  of  the  marriage  under  such  license  legally  compe- 
tent to  marry  without  first  requiring  the  parties  to  such  mar- 
riage to  make  such  affidavits  and  statements,  or  who  shall  not 
require  the  procuring  of  the  consents  provided  for  by  this  article 
which  shall  show  that  the  parties  authorized  by  said  license  to 
be  married  are  legally  competent  to  marry,  shall  be  guilty  of  a 
misdemeanor  and  on  conviction  thereof  shall  be  fined  in  the  sum 
of  one  hundred  dollars  for  each  and  every  offense.  In  any  city 
the  fees  collected  for  the  issuing  of  a  marriage  license,  or  for 
solemnizing  a  marriage,  so  far  as  collected  for  services  rendered 
by  any  officer  or  employee  of  such  city,  shall  be  paid  into  the 
city  treasury,  and  may  by  ordinance  be  credited  to  any  fund 
therein  designated,  and  said  ordinance,  when  duly  enacted,  shall 
have  the  force  of  law  in  such  city."    Id.  Section  15. 

False  statements  and  affidavits. —  Any  person  who  shall  in  any 
affidavit  or  statement  required  or  provided  for  in  this  article, 
wilfully  and  falsely  swear  in  regard  to  any  material  fact  as  to 
the  competency  of  any  person  for  whose  marriage  the  license  in 
question  or  concerning  the  procuring  or  issuing  of  which  such 
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affidavit  or  statement  may  be  made  shall  be  deemed  guilty  of  per- 
jury and  on  conviction  thereof  shall  be  punished  as  provided  by 
the  statutes  of  this  state."    Id.  Section  16. 

Clergyman  or  officer  violating  article ;  penalty. — "If  any  clergyman 
or  other  person  authorized  by  the  laws  of  this  state  to  perform 
marriage  ceremonies  shall  solemnize  or  presume  to  solemnize 
any  marriage  between  any  parties  without  a  license  being  pre- 
sented to  him  or  them  as  herein  provided,  or  with  knowledge 
that  either  party  is  legally  incompetent  to  contract  matrimony, 
as  is  provided  for  in  this  article,  he  shall  be  guilty  of  a  mis- 
demeanor and  on  conviction  thereof  shall  be  punished  by  a  iine 
of  not  less  than  fifty  dollars  nor  more  than  five  hundred  dollars 
or  by  imprisonment  for  a  term  not  exceeding  one  year."  Id.  Sec- 
tion. 17. 

Clergyman  or  officer,  when  protected. —  "Any  such  clergyman  or 
officer  as  aforesaid  to  whom  any  such  license  duly  issued  may 
come  and  not  having  personal  knowledge  of  the  incompetency  of 
either  party  therein  named  to  contract  matrimony,  may  lawfully 
solemnize  matrimony  between  them."    Id.  Section  18. 

Eecords  to  be  kept  by  town  and  city  clerks. —  "Each  town  and  city 
clerk  hereby  empowered  to  issue  marriage  licenses  shall  keep  a 
book  in  which  he  shall  record  and  index  all  affidavits,  statements, 
consents  and  licenses,  together  with  the  certificate  attached,  show- 
ing the  performance  of  the  marriage  ceremony,  which  book  shall 
be  kept  and  preserved  as  a  part  of  the  public  records  of  his  office. 
Whenever  an  application  is  made  for  a  search  of  such  records, 
the  city  or  town  clerk  may  make  such  search,  and  furnish  a  certifi- 
cate of  the  result  to  the  applicant  upon  the  payment  of  a  fee  of 
fifty  cents  for  a  search  of  one  year,  and  a  further  fee  of  ten  cents 
for  each  additional  year,  which  fees  shall  be  paid  in  advance  of 
such  search.  On  or  before  the  fifteenth  day  of  each  month  the  said 
town  and  city  clerk  shall  file  in  the  office  of  the  county  clerk  of  the 
county  in  which  said  town  or  city  is  situated  the  original  of  each 
affidavit,  statement,  consent,  license  and  certificate,  which  have 
been  made  or  filed  before  him  during  the  preceding  month.  He 
shall  not  be  required  to  file  any  of  said  documents  until  the 
license  is  returned  with  the  certificate  showing  that  the  marriage 
to  which  they  refer  has  been  actually  performed."  Id.,  section  19, 
as  amended  by  chapter  241,  Laws  of  1912. 

Eecords  to  be  kept  by  the  county  clerk. —  "The  county  clerk  of 
each  county  shall  record  and  index  in  a  book  kept  in  his  office 
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for  that  purpose  each  statement,  affidavit,  consent  and  license, 
together  with  the  certificate  thereto  attached  showing  the  perform- 
ance of  the  marriage  ceremony  filed  in  his  office.  During  the 
first  twenty  days  of  the  month  of  January,  April,  July  and  Oc- 
tober of  each  year  the  county  clerk  shall  transmit  to  the  state 
department  of  health  at  Albany,  K^ew  York,  a  copy  of  all  affidavits, 
statements,  consents  and  licenses  with  certificates  attached,  filed 
in  his  office  during  the  three  months  preceding  the  date  of  said 
report,  also  copies  of  all  contracts  of  marriage  made  and  re- 
corded in  his  office  during  said  period  entered  into  in  accord- 
ance with  subdivision  four  of  section  eleven  of  this  chapter, 
which  said  record  shall  be  kept  on  file  and  properly  indexed  by 
the  state  department  of  health.  The  services  rendered  by  the 
county  clerk  in  carrying  out  the  provisions  of  this  article  shall 
hy  a  county  charge,  except  in  counties  where  the  county  clerk  is 
a  salaried  officer,  in  which  case  they  shall  be  a  part  of  the  duties 
of  his  office."    Id.,  section  20. 

Penalty  for  violation. —  "Any  town,  city  or  county  clerk  who  shall 
violation  any  of  the  provisions  of  this  article  or  shall  fail  to  comply 
therewith  shall  be  deemed  guilty  of  a  misdemeanor  and  shall  pay 
a  fine  not  exceeding  the  sum  of  one  hundred  dollars  on  con- 
viction thereof."    Id.,  section  22. 

Presumptive  evidence. —  '"Copies  of  the  records  of  marriages, 
including  the  license  and  certificate  of  marriage  and  all  other 
records  pertaining  thereto  duly  certified  by  the  clerk  of  the  county 
wherethe  same  are  recorded  under  his  official  seal  shall  be  evi- 
dence in  all  courts."     Id.,  section  23. 

Effect  of  marriage  of  parents  of  illegitimates. —  "AH  illegitimate 
children  whose  parents  have  heretofore  intermarried  or  who  shall 
hereafter  intermarry  shall  thereby  become  legitamized,  and  shall 
become  legitimate  for  all  purposes  and  entitled  to  all  the  rights 
and  privileges  of  legitimate  children;  but  an  estate  or  interest 
vested  or  trust  created  before  the  marriage  of  such  parents  of 
such  child  shall  not  be  divested  or  affected  by  reason  of  such  child 
being  legitimatized.  ISTothing  in  this  article  shall  be  deemed  or 
construed  to  in  any  manner  impair  or  affect  the  validity  of  any 
lawful  marriage  contract  made  before  the  passage  of  this  article." 
Id.,  section  24. 

license,  when  to  be  obtained.—  "The  provisions  of  this  article  per- 
taining to  the  granting  of  the  licenses  before  a  marriage  can 
be  lawfully  celebrated  apply  to  all  persons  who  assume  the  mar- 
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riage  relation  in  accordance  with  subdivision  four  of  section  eleven 
of  this  chapter.  Nothing  in  this  article  contained  shall  be  con- 
strued to  render  void  by  reason  of  a  failure  to  procure  a  marriage 
license  any  marriage  solemnized  between  persons  of  full  age,  nor 
to  render  void  any  marriage  between  minors  or  with  a  minor  under 
the  legal  age  of  consent  where  the  consent  of  parent  or  guardian 
has  been  given  and  such  marriage  shall  be  for  such  cause  voidable 
only  as  to  minors  or  a  minor  upon  complaint  of  such  minors  or 
minor,  or  of  the  parent  of  guardian  thereof."     Id.,  section  25. 

A  marriage  record  not  in  substance  or  in  form  in  compliance 
with  the  statute  is  inadmissible  as  evidence.  Estate  of  Molter, 
22  Weekly  Digest,  507.  A  register  of  marriage  is  prima  facie 
evidence  of  the  fa  ft  of  the  marriage,  and  of  the  time  when  it 
occurred ;  and  entry  therein,  in  the  handwriting  of  the  rector 
whose  duty  it  was  to  keep  the  same,  is  admissible  notwithstanding 
that  for  a  time  the  register  was  in  the  hands  of  the  clerk  of  the 
church  and  entries  were  made  therein  by  him.  Maxwell  v.  Chap- 
man, 8  Barb.  579.  See  Degnan  v.  Degnan,  17  JST.  Y.  Supp.  883. 
Direct  proof  of  a  ceremonial  marriage  is  only  necessary  in  prose- 
cutions for  bigamy  and  actions  for  criminal  conversation ;  in  other 
cases  it  may  be  proved  from  cohabitation,  reputation,  acknowledge- 
ment of  the  parties,  reception  in  the  family,  and  other  circum- 
stances. Rockwell  V.  Tunniclijfj  62  Barb.  408 ;  O'Gara  v.  Eisen- 
lohr,  58  N.  Y.  296.  An  actual  marriage  must  be  proved  in  such 
cases.  Dann  v.  Kingdom^  1  Sup.  Ct.  Rep.  492.  Both  section  17 
of  the  Domestic  Eelations  Law,  and  section  1450  of  the  Penal 
Law,  makes  the  solemnization  of  unlawful  marriages  a  mis- 
demeanor. 

The  duties  of  boards  of  health  and  health  officers  relative  to 
registration  of  marriages  are  prescribed  in  Public  Health  Law, 
Laws  1909,  chapter  49 ;  Consolidated  Laws,  chapter  45,  section 
22. 

By  the  provisions  of  chapter  531  of  the  laws  of  1895,  all  ille- 
gitimate children  whose  parents  should  intermarry  were  to  be 
considered  legitimate  for  all  purposes.  The  statutes  of  1895  and 
1896  are  retroactive,  so  far  as  they  change  the  status  of  illegiti- 
mates bom  before  they  went  into  effect;  but  the  legislature  did 
not  intended  to  divest  interests  vested  before  18'95  or  during  the 
illegitimacy  of  any  child  who  is  restored  to  legitimacy.  Matter 
of  Barringer,  29  Misc.  457,  61  N.  Y.  Supp.  1090.  The  term  ille- 
gitimate has  by  common  law  and  the  law  of  this  state  a  well-defined 
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meaning,  which  is,  begotten  and  born  out  of  wedlock.  Miller  v. 
Miller,  18  Hun,  507,  The  presumption  of  legitimacy  is  favored, 
and  where  the  evidence  indicates  that  a  man  had  reason  to  believe 
himself  the  father  of  a  child,  his  subsequent  marriage  to  its  mother 
legitimatizes  the  child,  under  the  provisions  of  chapter  531  of 
the  Laws  of  1895.  Davis  v.  Davis,  27  Misc.  455,  59  N.  Y.  Supp. 
223.  A  second  marriage,  executed  in  good  faith  after  the  ab- 
sence of  the  husband  for  five  years,  renders  legitimate  a  child 
by  the  second  husband,  born  before  the  second  marriage.  Matter 
of  Del  Gemveze,  56  Misc.  418,  107  N.  Y.  Supp.  1033.  An  ille- 
gitimate child,  legitimated  by  the  subsequent  marriage  of  its  par- 
ents according  to  the  laws  of  the  state  or  country  where  the  mar- 
riage takes  place,  is  legitimate  everywhere,  and  enjoys  the  rights 
derived  from  legitimacy,  including  the  right  of  inheritance.  Mil- 
ler V.  Miller,  91  IST.  Y.  315.  But  such  marriage  must  be  lawfully 
made,  and  may  not  be  polygamous,  incestuous  or  prohibited  by 
law.  Olmstead  v.  Olmsiead,  190  N".  Y.  458.  See  Bates  v.  Virolet, 
33  App.  Div.  436;  Wissel  v.  Ott,  34  App.  Div.  159;  Gelston  v. 
Shields,  78  IST.  Y.  275 ;  United  States  Trust  Co.  v.  Maxwell,  26 
Misc.  276;  Collins  v.  Hoxie,  9  Paige,  81;  Smith  v.  Lansing,  24 
Misc.  566. 

Marriage  is,  under  the  Domestic  Relations  Law  cited,  as  at 
common  law,  a  civil  contract,  dependent  upon  the  consent  and 
agreement  of  the  contracting  parties  for  its  validity.  The  statute 
declares  it  a  civil  contract,  as  distingTiished  from  a  religious  sacra- 
ment, and  makes  the  element  of  consent  necessary  to  its  legal  va- 
lidity, but  its  nature,  attributes  and  distinguishing  features  it 
does  not  interfere  with  or  attempt  to  define.  It  is  declared  a  civil 
contract  for  certain  purposes,  but  is  not  thereby  made  synonymous 
with  the  word  "contract"  as  employed  in  the  common  law  or  other 
statutes.  It  may  be  entered  into  by  minors,  who,  by  reason  of 
their  infancy,  would  be  adjudged  incapable  of  entering  into  any 
other  binding  contract.  It  cannot  be  dissolved  by  the  parties  when 
consummated,  nor  released  with  or  without  consideration.  The 
relation  is  always  regulated  by  government.  It  requires  certain 
acts  of  the  parties  to  constitute  marriage  independent  of  any  be- 
yond the  contract.  It  is  more  than  a  contract.  It  partakes  more 
of  the  character  of  an  institution  regulated  and  controlled  by 
public  authority,  upon  principles  of  public  policy,  for  the  benefit 
of  the  community.     Wade  v.  Kalhfleisch,  58  N.  Y.  282.     And 
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see  Clayton  v.  Wardell,  4  E".  Y.  238 ;  White  v.  White,  5  Barb. 
474,  480. 

Marriage,  in  its  origin,  is  a  contract  of  natural  law;  and,  in 
civil  society,  is  a  civil  contract,  requiring  no  form  or  ceremony 
unless  imposed  by  the  local  law ;  and  hence,  when  the  law  directs 
the  ceremony  to  be  conducted  in  a  prescribed  manner,  a  failure 
to  comply  with  such  forms,  does  not  affect  the  validity  of  the 
contract,  unless  such  effect  be  expressly  directed  by  statute.  Fer- 
rie  V.  PuUic  Administrator,  3  Bradf.  169,  170,  151,  8.  C,  26 
Barb.  177,  23  JST.  Y.  90.  The  principles  of  the  common  law 
respecting  marriage  are  few  and  simple.  It  requires  no  cere- 
mony, no  solemnization  by  minister,  priest  or  magistrate.  A  mar- 
riage is  complete,  when  there  is  a  full,  free  and  mutual  consent 
by  the  parties  capable  of  contracting,  even  when  not  followed  by 
cohabitation.  Caujolle  v.  Ferrie,  26  Barb.  177,  184,  8.  C.  23 
N.  Y.  90,  106 ;  Jackson  v.  Winne,  7  Wend.  47 ;  Fenton  v.  Reed, 
4  Johns.  52 ;  Haynes  v.  People,  25  IST.  Y.  390 ;  Davis  v.  Davis,  7 
Daly,  308 ;  People  v.  Bartholf,  24  Hun,  272.  By  the  laws  of 
this  State,  prior  to  the  statute  of  1901,  a  man  and  woman  who 
were  competent  to  marry  each  other,  without  going  before  a  min- 
ister or  magistrate,  without  the  presence  of  any  person  as  a  wit- 
ness, with  no  previous  public  notice  given,  and  with  no  form  of 
ceremony,  civil  or  religious,  and  with  no  record  or  written  evi- 
dence of  the  act  kept,  and  merely  by  words  of  present  contract  be- 
tween them,  might  take  upon  themselves  the  relation  of  husband 
and  wife,  and  be  bound  to  themselves,  to  the  State  and  to  society, 
as  such;  and  if,  after  that,  the  marriage  should  be  denied,  proof 
of  actual  cohabitation  as  husband  and  wife,  acknowledgment  and 
recognition  of  each  other  to  friends  and  acquaintances  and  the 
public  as  such,  and  the  general  reputation  thereof,  would  enable 
a  court  to  presume  that  there  was  in  the  beginning  an  actual 
and  bona  fide  marriage.  Brinkley  v.  Brinkley,  50  IST.  Y.  184; 
Hynes  v.  McDermott,  82  IST.  Y.  41,  10  Daly,  423,  91  K  Y. 
451 ;  Gall  v.  Gall,  114  K  Y.  109 ;  Matter  of  Brush,  25  App.  Div. 
610.  An  agreement  to  marry  followed  by  cohabitation,  makes  a 
valid  marriage.  Tracy  v.  Frey,  95  App.  Div.  579.  In  the  absence 
of  proof,  the  presumption  is  of  marriage  arising  out  of  cohabita- 
tion in  the  apparent  relation  of  husband  and  wife,  and  of  the  legit 
imaey  of  children  which  are  the  fruit  of  such  union,  and  the  party 
asserting  the  contrary  must  establish  his  case  by  clear  and  irre- 
fragible"  proof.     Id.     Where,  at  the  time  of  a  marriage  entered 
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into  by  a  woman  in  innocence  and  good  faith,  the  husband  had  a 
wife  living,  and  the  cohabitation  continued  and  extended  for 
thirteen  years  after  the  death  of  such  wife,  it  was  held,  that 
the  courts  would  presume  that  such  cohabitation  established  a 
common-law  marriage ;  and  that  a  child  of  such  marriage,  although 
born  before  the  death  of  the  first  wife,  will  be  legitimatized  by 
the  subsequent  marriage  of  its  parents.  Matter  of  Schmidt,  42 
Misc.  463.  Betzinger  v.  Chapman,  88  X.  Y.  487.  "Where  the 
parties  omitted  to  file  the  contract  of  marriage,  which  was  in  fact 
duly  executed,  in  the  office  of  the  city  clerk  as  required  by  Laws 
of  1901,  chapter  339,  it  was  held  not  to  make  the  marriage  invalid 
so  as  to  bar  an  action  for  a  separation.  Kahn  v.  Ealin,  G2  Mii<c. 
550. 

Where  a  woman,  having  a  husband  by  a  common-law  marriage, 
then  living,  participated  in  a  marriage  ceremony  with  another  man 
before  a  justice  of  the  peace,  and  four  years  later  again  took  part 
in  a  religious  ceremony,  and  cohabited  with  the  second  man  for 
thirty-six  years,  until  his  death,  and  the  first  husband  having 
died  eighteen  years  after  the  second  marriage,  the  relation  between 
her  and  the  second  husband  then  became  matrimonial,  and  he  be- 
came entitled,  she  dying  intestate,  to  a  widower's  rights  in  her 
estate.  Qieger  v.  Ryan,  123  App.  Div.  722.  Where  a  woman  in 
good  faith  participates  in  a  marriage  ceremony  with  a  man  who 
is  incapable,  by  reason  of  a  former  wife  living,  of  entering  tlie 
matrimonial  relation,  and  she  thereafter  lives  with  him  openly  as 
his  wife  and  is  recognized  as  such  by  him  and  by  society  in  gen- 
eral and  after  tha  death  of  the  first  wife,  unknown  to  the  husband 
or  second  wife,  continues  in  such  relation  until  the  death  of  the 
husband,  a  valid  common-law  marriage  must  be  held  to  have  been 
contracted  between  them.  Matter  of  ^yells,  123  App.  Div.  79. 
Under  such  circumstances  the  wife  is  entitled,  upon  her  husband's 
death,  to  letters  of  administration  upon  his  estate.     Ih. 

But  such  cohabitation,  acknowledgment,  recognition  and  gen- 
eral reputation  were  never  held,  of  themselves,  to  constitute  a 
marriage,  but  as  simply  evidence  from  which,  if  sufficiently  strong, 
the  courts  were  at  liberty  to  infer  that  the  cohabitation  was  the  re- 
sult of  a  previous  agreement  to  become  man  and  wife,  and  from 
that  fact  to  infer  further  that  a  marriage  actually  existed  between 
the  parties.  Subdivision  4  of  section  11  of  the  Domestic  Rela- 
tions Law,  Laws  1909,  chapter  19,  section  11,  requiring  a  written 
contract  of  marriage  in  the  absence  of  a  ceremony  either  before  a 
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minister  or  magistrate,  in  eifect  abolishes  common-law  marriages. 
This  change  was  brought  about  by  Laws  1901,  chapter  339,  taking 
effect  January  1,  1902,  and  incorporated  into  the  Domestic  Eela- 
tions  Law.  Common  law  marriages  contracted  before  that  date 
are  valid. 

While  the  presumption  of  marriage  arising  from  cohabitation 
apparently  matrimonial  is  said  to  be  the  strongest  known  to  the 
law,  it  is  indulged  in  in  the  interest  of  decency  and  clean  living, 
and  because  of  the  preference  which  the  law  has  for  orderly  and 
decent  conduct  as  against  licentiousness,  and  not  for  the  benefit  of 
either  party  to  the  alleged  contract.  The  term  "common-law 
wife"  is  one  not  known  to  the  law,  and  the  law  looks  with  no 
favor  upon  the  connection  indicated  by  it.  As  ordinarily  used, 
the  term  is  a  synonym  for  a  woman  who,  having  lived  in  a  state 
of  concubinage  with  a  man  during  the  time  when  she  might  have 
been  openly  declared  to  be  his  Avife,  if  she  were  such,  only  seeks 
to  assume  that  relation  openly  after  his  death,  and  where  she  is 
impelled  to  it  by  the  loss  of  the  support  which  he  has  given  to 
her,  and  by  a  desire  to  obtain  that  support  by  sharing  in  the 
proceeds  of  his  property.  Matter  of  Brush,  25  App.  Div.  610. 
It  was  the  continued  recurrence  of  such  attempted  frauds  upon 
the  law  and  the  living  that  induced  the  passage  of  the  act  requir- 
ing marriages  contracted  after  the  date  specified  to  be  solemnized 
by  a  clergyman  or  magistrate  or  evidenced  by  a  formal  written 
contract,  duly  signed  and  acknowledged  by  the  parties,  and  made 
a  public  record. 

Where  cohabitaion  is  illicit  in  its  origin,  the  presumption  is 
that  it  so  continues  until  a  change  in  its  character  is  shown  by 
acts  and  circumstances  strongly  indicating  that  the  connection 
has  become  matrimonial.  Dietrich  v.  Dietrich,  128  App.  Div. 
564.  It  is  sufiicient  if  the  acts  and  declarations  of  the  parties, 
their  reputation  as  married  people,  and  the  circumstances  sur- 
rounding them  in  their  daily  lives,  naturally  lead  to  the  conclu- 
sion that,  although  they  began  to  live  together  as  man  and  mis- 
tress, they  finally  agreed  to  live  together  as  man  and  wife. 
CaujoUe  v.  Ferrie,  23  N.  T.  90 ;  O'Gdra  v.  Eisenlord,  38  E".  Y. 
296;  Badger  v.  Badger,  88  IST.  Y.  546,  554;  Hynes  v.  McDerniott, 
91  ]Sr.  Y.  451,  457;  Gall  v.  Gall,  114  jST.  Y-.1Q^-  ^^  such  cases 
the  question  of  the  existence  of  a  marriage  contract  is  a  question 
of  fact  for  the  determination  of  a  jury.     lb. 

Consent  is  one  of  the  essential  requisites  to  a  valid  marriage 
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contract;  and  if  the  contracting  parties,  or  either  of  them,  has 
not  legal  capacity  to  consent,  the  contract  will  be  void.  For  this 
reason,  an  idiot,  or  a  lunatic  while  in  a  state  of  lunacy,  cannot 
contract  so  as  to  constitute  a  valid  marriage;  and  the  mere  cere- 
mony of  marriage  will  be  useless,  and  the  pretended  marriage 
void.  Jaques  v.  Public  Administrator^  1  Bradf.  499,  510,  511 ; 
Wightman  v.  Wightman,  4  Johns.  Ch.  343 ;  Browning  v.  Beane, 
2  Phill.  69 ;  Portsmouth  v.  Portsmouth,  1  Hagg.  355. 

A  marriage  is  incestuous  and  void  whether  the  relations  are 
legitimate  or  illegitimate  between  either  an  ancestor  and  a  de- 
scendant, or  a  brother  and  sister  of  either  the  whole  or  the  half 
blood,  or  an  uncle  and  niece,  or  an  aunt  and  nephew.  Laws  of 
1909,  ch.  19,  §  5.  At  common  law,  however,  a  marriage  between 
uncle  and  niece  was  not  incestuous  and  void.  Weisherg  v.  Weis- 
herg,  122  App.  Div.  231 ;  Wightman  v.  Wightman,  4  Johns.  Ch. 
lU.T ;  Campbell  v.  Campbell,  8  Abbots's  IS; .  C.  363.  The  statute 
making  such  marriages  incestuous  and  void  is  not  retroactive  and, 
therefore,  a  marriage  which  took  place  between  an  uncle  and  his 
niece  before  the  passage  of  the  statute  will  not  be  annulled.  Weis- 
berg  v.  Weisberg,  lb;  People  ex  rel.  McDonald  v.  Keeler,  99  IST. 
Y.  480. 

A  marriage  is  absolutely  void  if  contracted  by  a  person  whose 
husband  or  wife  by  a  former  marriage  is  living,  unless  either  such 
former  marriage  has  been  annulled  or  has  been  dissolved  for  a 
cause  other  than  the  adultery  of  such  person;  or,  such  former 
husband  or  wife  has  been  finally  sentenced  to  imprisonment  for 
life ;  or,  such  former  husband  or  wife  has  absented  himself  or  herself 
for  five  successive  years  then  last  past  without  being  known  to  such 
person  to  be  living  during  that  time.  Id.  Laws  1909,  ch.  19  §  6, 
A  marriage  is  void  which  was  celebrated  before  a  French  divorce 
decree  dissolving  a  previous  marriage  of  one  of  the  parties,  was 
rendered  effective  by  enrolling  in  the  civil  registry  as  required 
by  the  laws  of  France,  regardless  of  the  law  of  the  place  where 
the  void  marriage  was  contracted,  and  it  be  ratified  by  cohabita- 
tion without  a  new  ceremony  after  proper  enrollment  of  the 
French  decree.  Earle  v.  Earle,  141  App.  Div.  611,  and  cases 
cited.  In  such  case  however,  the  nullity  of  the  void  marriage 
may  properly  be  declared  judicially,  and  the  innocent  wife  suing 
for  such  decree  of  nullity  is  entitled  to  a  declaration  that  the  issue 
of  such  marriage  is  legitimate.  lb.  In  order  to  justify  marriage 
upon  the  ground  of  the  absence  of  a  spouse  for  five  years  and  belief 
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in  his  death,  the  statute  requires  an  inquiry  conducted  in  good 
faith  with  the  diligence  required  by  the  importance  of  the  subject, 
and  a  careless  or  dishonest  inquiry  affords  no  protection.  Stokes  v. 
Stokes,  198  N.  Y.  301.  And  if  the  person  whose  former  spouse 
is  living  enters  into  a  second  marriage  without  proper  inquiry, 
and  not  in  good  faith  in  the  statutory  sense,  such  second  marriage 
is  void.  lb.  A  married  woman  who,  having  heard  nothing  from 
her  husband  for  nine  years,  and  in  good  faith  believing  him  to  be 
dead,  marries  a  second  time,  is  the  lawful  wife  of  the  second  hus- 
band until  the  second  marriage  is  annulled,  and  she  is  entitled 
to  share  in  the  estate  of  the  second  husband  at  his  death,  if  the  mar- 
riage has  not  been  previously  annulled.  Matter  of  McKinley, 
122  K  Y.  Supp.  807;  Chittenden  v.  Chittenden,  118  K  Y. 
Supp.  1005.     See  Broivn  v.  Brown.  138  K  Y.  Supp.  602. 

A  marriage  is  void  from  the  time  its  nullity  is  declared  by  a 
court  of  competent  jurisdiction  if  either  party  thereto  is  under 
the  age  of  legal  consent,  which  is  eighteen  years,  or  is  incapable 
of  consenting  to  a  marriage  for  want  of  understanding,  or  is 
incapable  of  entering  into  the  married  state  from  physical  cause, 
or  consents  to  such  marriage  by  reason  of  force,  duress,  or  fraud ; 
or,  has  a  husband  or  a  wife  by  a  former  marriage  living,  and 
such  former  husband  or  wife  has  absented  himself  or  herself  for 
five  successive  years  then  last  past  without  being  known  to  such 
party  to  be  living  during  that  time.  Actions  to  annul  a  void  or 
voidable  marriage  may  be  brought  only  as  provided  in  the  Code  of 
Civil  Procedure. 

On  the  marriage  of  minors  certain  marital  rights  and  obliga- 
tions accrue,  which  are  at  variance  with  pre-existing  parental 
rights,  and  the  only  warrantable  manner  in  which  a  conflict  be- 
tween them  can  be  avoided  is  by  the  subordination  of  the  latter  to 
the  former.  Cochran  \.  Cochran,  196  ^.  Y.  S6.  The  right  of  the 
wife  to  the  society  of  her  infant  husband,  even  though  in  derogation 
of  the  original  parental  right  of  custody,  is  well  sustained,  as  is 
the  rule  that  the  wife  is  entitled  to  be  supported  by  the  husband, 
although  he  be  an  infant,  and  an  infant  husband  is  entitled  to  his 
earnings  as  against  his  father  so  far  as  is  necessary  for  the  support 
of  his  family.  lb.  Where  plaintiff,  under  the  age  of  legal  con- 
sent was  married  in  New  Jersey,  being  a  resident  of  ISTew  York, 
and  her  parents  not  consenting  to  the  marriage,  which  was  not 
consummated.  The  consent  of  parents  in  such  case  being  required 
by  the  New  Jersey  statute,  which  however,  does  not  provide  that 
70 
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the  lack  of  it  shall  invalidate  the  marriage;  Held,  that  an  action 
for  its  annulment  would  not  lie,  though  it  might  he  maintained 
under  the  laws  of  New  York,  if  contracted  here.  Cunningham 
V.  Cunningham,  128  N.  Y.  Supp.  104.  The  words  "physically  in- 
capable" in  Code  of  Civil  Procedure,  section  1743,  authorizing 
the  annulment  of  a  marriage  on  the  ground  that  one  of  the  par- 
ties was  "physically  incapable"  of  marriage,  mean  what  of  po- 
teiitia  copvlandi,  and  not  merely  incapacity  for  procreation,  and 
a  husband  cannot  obtain  a  divorce  on  the  ground  of  the  barrenness 
of  the  wife.  Schroter  v.  Schroier,  106  N.  Y.  Supp.  22.  Where 
the  husband  was  induced  to  enter  into  the  marriage  by  the  false 
and  fraudulent  representation  on  the  part  of  the  wife  that  she  had 
borne  a  child  of  which  he  was  the  father,  the  fraud  is  of  such  a 
nature  as  to  warrant  the  court  in  decreeing  an  annulment  of  the 
marriage  contract.  Di  Lorenzo  v.  Bi  Lorenzo,  174  N.  Y.  467 ; 
Kujeh  V.  Goldman,  150  N.  Y.  176.  While  marriage  contracts 
are  based  upon  considerations  peculiar  to  themselves,  and  public 
policy  is  concerned  with  the  regulation  of  the  family  relation, 
nevertheless,  our  law  considers  marriage  in  no  other  light  than  as 
a  civil  contract,  and  every  misrepresentation  of  a  material  fact, 
made  with  the  intention  to  induce  another  to  enter  into  an  agree- 
ment, and  without  which  he  would  not  have  done  so,  justifies  the 
court  in  vacating  the  agreement.  Di  Lorenzo  v.  Di  Lorenzo,  lb. 
Where,  in  an  action  by  a  mother,  under  Code  of  Civil  Procedure, 
section  1744  to  annul  the  marriage  of  her  son  because  under  the 
age  of  legal  consent,  it  is  indisputed  that  for  about  a  month  after 
the  son  had  attained  the  age  of  18  years  he  and  his  wife,  the  other 
defendant,  lived  together  as  husband  and  wife,  the  wife  is  entitled 
to  judgment,  with  costs.     Long  v.  Baxter,  138  N.  Y.  Supp.  505. 

Under  Code  of  Civil  Procedure,  section  2340,  authorizing  a 
committee  of  an  incompetent  to  maintain  in  his  own  name  any 
action  which  the  incompetent  might  have  maintained,  a  committee 
of  one  adjudged  an  habitual  drunkard  may  not  maintain  an  ac- 
tion to  annul  a  marriage  entered  into  by  the  incompetent  after 
the  adjudication.  Anderson  v.  Hides,  134  N.  Y.  Supp.  1019 ; 
Coddington  v.  Lamer,  75  App.  Div.  532. 

Marriage  after  divorce  for  adultery. — Whenever  a  marriage 
has  been  or  shall  be  dissolved,  the  complainant  may  marry  again 
during  the  lifetime  of  the  defendant ;  but  no  defendant  convicted  of 
adultery  shall  marry  again  until  the  death  of  the  complainant, 
unless  the  court  in  which  the  judgment  of  divorce  was  rendered 
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ohall  in  that  respect  modify  such  judgment,  which  modification 
shall  only  be  made  upon  satisfactory  proof  that  five  years  have 
elapsed  since  the  decree  of  divorce  was  rendered,  and  that  the  con- 
duct of  the  defendant  since  the  dissolution  of  such  marriage  has 
been  uniformly  good.  But  this  section  does  not  prevent  the  re- 
marriage of  the  parties  to  the  action.  Domestic  Relations  Law, 
section  8. 

After  divorce  for  his  adultery,  a  man  cannot  make  a  valid 
promise  to  marry  during  his  wife's  lifetime.  Haviland  v.  liavil- 
and,  34  N.  Y.  643.  Parties  forbidden  to  marry  here  may  con- 
tract a  valid  marriage  in  another  state  to  which  they  have  gone 
solely  for  the  purpose  of  such  marriage,  returning  here  immediate- 
ly thereafter.  Van  Voorhis  v.  Brintnall,  86  N.  Y.  18.  The  re- 
marriage of  a  defendant  in  New  Jersey  is  not  void  in  an  action  by 
heirs  of  the  second  marriage.  Moore  v.  liegeman,  92  N.  Y. 
521. 

§  2.  Rights  of  Married  Women. 

At  common  law  the  rights,  duties  and  liabilities  of  married  wo- 
men were  so  well  settled  and  determined  by  a  long  series  of  judi- 
cial decisions,  that  few  questions  could  arise  in  respect  to  either 
which  could  not  be  answered  by  the  application  of  a  familiar 
principle  of  law  or  the  citation  of  a  case  in  point.  In  equity  her 
rights  were  equally  well  settled  and  determined.  But  by  a  series 
of  legislative  enactments,  based  undoubtedly  upon  principles  of 
natural  justice,  and  designed  to  place  the  wife  more  nearly  upon 
terms  of  equality  with  her  husband  in  respect  to  rights  of  prop- 
erty, the  rules  of  the  common  law,  in  this  respect,  have  been 
substantially  swept  away,  and  many  cases,  once  authority,  have 
been  rendered  obsolete. 

At  common  law,  marriage  is  an  absolute  gift  to  the  husband 
of  the  goods,  chattels  and  personal  property  of  which  the  wife  is 
actually  possessed  and  of  such  as  come  to  her  during  coverture. 
As  to  choses  in  action,  marriage  is  only  a  qualified  gift,  condi- 
tioned that  the  husband  reduces  them  to  possession  during  the  ex- 
istence of  the  marriage  relation ;  and,  when  so  recovered,  the  title 
vests  absolutely  in  him.  It  should  be  remembered,  however,  at 
the  outset,  that  the  legislation  in  this  State  upon  the  subject 
of  the  rights  of  married  women  has  only  resulted  in  abrogating 
their  common-law  status  to  the  extent  set  forth  in  the  various 
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statutes;  and  that,  notwithstanding  some  nnguar<led  oxi^ressions 
by  the  courts  and  by  the  text-writers  to  the  contrary,  such  legis- 
lation has  not  gone  so  far  as  to  wholly  destroy  the  common-law 
unity  of  husband  and  wife  and  make  tbem  substantially  separate 
persons  for  all  purposes.  Potter  v.  Dunn,  131  N.  Y.  314;  Berths 
V.  Nuimn,  92  N.  Y.  152 ;  Matter  of  Callister,  153  N.  Y.  294. 

"Property,  real  or  personal,  now  owned  by  a  married  woman, 
or  hereafter  owned  by  a  woman  at  the  time  of  her  marriage,  or 
acquired  by  her  as  prescribed  in  this  chapter,  and  the  rents, 
issues,  proceeds  and  profits  thereof,  shall  continue  to  be  her  sole 
and  separate  property  as  if  she  w^re  unmarried,  and  is  not  subject 
to  her  husband's  control  or  disposal,  nor  liable  for  his  debts." 
Laws  of  1909,  ch.  19,  §  50.  The  act  for  the  protection  of  the 
property  of  a  married  woman  has  worked  a  complete  change  in 
the  marital  rights  of  the  husband.  His  old  common  law  right  to 
the  personal  estate  of  the  wife,  and  the  use  of  her  real  estate,  ha? 
gone.  He  has  no  estate,  or  interest  or  right  whatever,  absolute  or 
contingent,  except  that  upon  the  death  of  the  wife,  after  issue  born, 
without  exercising  the  jus  disponendi,  a  husband  has  the  estate 
for  his  life  as  tenant  by  the  curtesy.  A  married  woman  may  hold 
her  estate  during  her  life  discharged  of  all  control  over  or  power 
of  disposal  by  her  husband,  and  may  convey  it  in  his  lifetime,  or 
devise  it  by  will  to  take  effect  on  her  death  to  whomsoever  she 
pleases.  Mcllvaine  v.  Kadel,  26  Superior  Ct.  429.  While  the 
common  law  rule  that  husband  and  wife  are  one  has  been  to  some 
extent  abrogated  by  special  legislation,  yet  there  are  situations 
where  that  unity  still  exists;  for  instance  where  that  imity  sur- 
vives for  the  purpose  of  aiding  the  wife  to  enforce  a  covenant 
for  her  benefit  made  by  her  husband.  Buchanan  v.  Tildeii .  158  N. 
Y.  109.  The  separate  property  acts  do  not  affect  property  ac- 
Quired  before  their  passage,  nor  interest  upon  securities  composing 
such  property.  Ryder  v.  Hulse,  24  IST.  Y.  372  ;  Wood  v.  ^Yood,  83 
N.  Y.  575.  A  married  woman  may  sue  her  husband  to  enforce  any 
right  affecting  her  separate  property,  in  the  same  manner  that  she 
might  sue  any  stranger.  JYi'ight  v.  Wright,  54  N.  Y.  437 ;  Rowe 
V.  Smith,  45  N.  Y.  230.  The  wife's  liability  is  only  affected  in 
matters  relating  to  her  separate  estate  and  to  any  biisiness  she 
may,  under  the  statutes,  carry  on  for  her  own  benefit ;  in  other 
respects  the  common  law  rule  of  liability  still  prevails.  Vanneman 
V.  Poiuers,  56  N.  Y.  39.  The  act  of  1849  enabling  a  married 
woman  to  devise  property  as  if  she  were  unmarried,  does  not  ex- 
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tend  the  rule  that  "a  will  executed  by  an  unmarried  woman  shall 
be  deemed  revoked  by  her  subsequent  marriage"  to  a  will  exe- 
cuted by  a  married  woman  who  subsequently  became  a  widow  and 
remarried.     Matter  of  McLarneij,  15.'!  X.  Y.  416. 

The  separate  property  acts  have  not  abrogated  the  common-law 
doctrine  that  on  a  conveyance  to  husband  and  wife  they  take  by 
the  entirety,  and  upon  the  death  of  either  the  survivor  takes  the 
whole  estate;  however,  the  common-law  right  of  the  husband  to 
enjoy  the  usufruct  during  the  lives  of  both,  not  being  an  essen- 
tial characteristic  of  this  species  of  tenancy,  was  intended  to' 
be  taken  away  by  these  acts.  Hiles  v.  Fisher,  144  N.  Y.  306 ; 
Bertles  v.  Nunan.  92  K  Y.  152;  Zorntlein  v.  Bram,  100  K  Y. 
12  ;  Grosser  v.  City  of  Rochester,  148  IST.  Y.  235  ;  Price  v.  PestJca, 
54  App.  Div.  59.  And  the  husband's  common-law  right  of  curtesy 
is  not  affected  by  the  separate  property  acts.  Hatfield  v.  Sneden, 
54  N".  Y.  280.  See  also  Matter  of  Call'ister,  153  N.  Y.  294;  Porter 
V.  Dunn,  131  N.  Y.  314;  Mygatt  v.  Coe,  152  N.  Y.  45Y;  Poiuer 
V.  Lester,  23  E".  Y.  527,  as  to  rights  and  liabilities  of  husband 
and  wife. 

Powers  of  married  woman. — "A  married  woman  has  all  the 
rights  in  respect  to  property,  real  or  personal,  and  the  acquisition, 
use,  enjoyment  and  disposition  thereof,  and  to  make  contracts  in 
respect  thereto  with  any  person  including  her  husband,  and  to 
carry  on  any  business,  trade  or  occupation,  and  to  exercise  all 
powers  and  enjoy  all  rights  in  respect  thereto  and  in  respect  to 
her  contracts,  and  be  liable  on  such  contracts,  as  if  she  were  un- 
married; but  a  husband  and  Avife  cannot  contract  to  alter  or 
dissolve  the  marriage  or  to  relieve  the  husband  from  his  liability 
to  support  his  wife."  All  sums  that  may  be  recovered  in  actions 
or  special  proceedings  by  a  married  woman  to  recover  damages 
to  her  person,  estate  or  character  shall  be  the  separate  property  of 
the  wife.  Judgment  for  or  against  a  married  woman  may  be 
rendered  and  enforced,  in  a  court  of  record,  or  not  of  record  as  if 
she  was  single.  A  married  woman  may  confess  a  judgment  speci- 
fied in  section  one  thousand  two  hundred  ind  seventy-three  of 
the  Code  of  Civil  Procedure.  Domestic  Relations  Law,  section 
51 ;  Laws  1909,  chapter  19 ;  Consolidated  Laws,  chapter  14,  sec- 
tion 51.  The  wife  may  appoint  her  husband  her  agent  or  attorney 
in  fact ;  and  a  conveyance  of  her  property  by  him  under  a  power 
of  attorney  given  him  by  her,  is  good,  even  to  carrying  her  dower 
right  with  it.     Wronkow  v.  Oakley,  133  IST.  Y.  505.     A  married 
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woman,  as  a  necessary  incident  to  her  right  to  acquire  and  possess 
property  independent  of  the  control  of  her  husband,  is  competent, 
although  living  with  him,  to  secure  legal  possession  of  property 
acquired  by  her,  free  of  the  rights  of  persons  claiming  through 
her  husband.  Stanley  v.  National  Banh,  115  K  Y.  122.  A  mar- 
ried M'oman  impliedly  has  power  in  course  of  a  business  carried 
on  by  her  to  enter  into  contracts  binding  on  her;  she  is  to  be  re- 
garded in  the  same  light  as  a  man,  so  far  as  that  business  and 
everything  connected  with  it  is  concerned,  and  may  sue  and  be 
sued  as  such.  Young  v.  Gori,  13  Abb.  Pr.  13 ;  Barton  v.  Baer^  35 
Barb.  78;  Klen  v.  Gibney,  24  Howard's  Pr.  31.  The  right  of 
action  by  a  wife  for  injury  to  her  person  is  her  separate  property. 
Bennett  v.  Bennett,  116  N.  Y.  584.  So  of  her  right  of  action  for 
wrongfully  and  maliciously  enticing  her  husband  away  from  her. 
Jaynes  v.  Jaynes,  39  Hun,  40. 

Section  51  of  the  Domestic  Relations  Law  abolishes  all  distinc- 
tions between  a  feme  sole  and  a  feme  covert  as  to  the  form  of  the 
judgment.  Judgment  is  to  be  rendered  and  enforced  as  if  she 
were  single.  Brainard  v.  White,  1  Civ.  Proc.  Rep.  43.  Since 
a  married  woman  can  now  contract  directly  with  her  husband  and 
is  liable  thereon  as  if  single,  resort  to  equity  is  no  longer  necessary 
or  reasonable.  All  courts  are  open  to  her,  and  she  can  enter  them 
with  the  freedom  of  a  man.  Winter  v.  Winter,  191  N.  Y.  462. 
But  a  wife  may  contract  with  her  husband  in  regard  to  her  sepa- 
rate estate  only.  Blaechinslca  v.  Hoivard  Mission,  130  IST.  Y. 
497.  The  act  of  1884  did  not  relieve  a  married  woman  from  the 
disabilities  of  coverture  to  the  extent  of  permitting  her  to  contract 
with  her  husband.  Lawrence  v.  Lawrence,  32  Misc.  503.  The 
rule  that  an  executory  contract  between  husband  and  wife  in 
order  to  be  enforced  must  be  shown  by  the  husband  to  have  an 
adequate  consideration  and  utmost  good  faith  in  obtaining  the 
same,  only  applies  where  the  marital  relations  have  not  been 
disturbed,  and  the  parties  are  living  upon  terms  of  intimacy. 
Such  rule  does  not  apply  to  a  contract  between  husband  and  wife 
where  they  have  been  living  apart  for  a  period  of  five  years,  when 
by  such  contract  a  wife  agrees  to  pay  a  trustee  a  certain  sum 
weekly  for  the  support  and  maintenance  of  her  husband.  Minor 
V.  Parker,  65  App.  Div.  120.  It  has  been  held  that  a  married 
woman  may  form  a  partnership  with  her  husband  to  carry  on  a 
business.  8uan  v.  Cajfe,  122  N.  Y.  308 ;  but  see  Kaufman  v. 
Schoejfel,  37  Hun,  140.     A  separation  agreement    executed    be- 
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tween  husband  and  wife,  when  they  are  living  together  as  such, 
is  void,  as  against  public  policy  where  it  is  an  essential  part 
thereof  that  they  should  thereafter  separate.  But  otherwise  as 
to  a  contract  for  support  executed  by  a  husband  and  wife  who  have 
lived  apart  for  a  number  of  years.  Winter  v.  Winter,  191  JST.  Y. 
462;  Maney  v.  Maney,  119  App.  Div.  765.  An  executory  sepa- 
ration agreement  is  void.  Poillon  v.  Poillon,  49  App.  Div.  341 ; 
Hungerford  v.  Hungerford,  161  IST.  Y.  550.  A  promise  by  a 
husband  to  pay  money  to  his  wife  in  consideration  of  her  condon- 
ing his  adultery  is  void  as  against  public  policy.  Van  Order  v. 
Van  Order,  8  Hun,  315.  So  of  a  contract  whereby  a  husband 
was  to  pay  his  wife  a  certain  sum  semi-annually,  which  appears 
to  have  been  part  of  a  larger  agreement  whereby  he  was  to  assist 
her  to  procure  an  absolute  divorce.  Train  v.  Davidson,  20  App. 
Div.  577*;  Van  Vleck  v.  VanVlech,  21  App.  Div.  272. 

"A  married  woman  may,  in  her  own  name,  or  in  the  name  of  a 
third  person,  with  his  consent,  as  her  trustee,  cause  the  life  of 
her  husband  to  be  insured  for  a  definite  period,  or  for  the  term 
of  his  natural  life.  Where  a  married  woman  survives  such  period 
or  term  she  is  entitled  to  receive  the  insurance  money,  payable 
by  the  terms  of  the  policy,  as  her  separate  property,  and  free 
from  any  claim  of  a  creditor  or  representative  of  her  husband, 
except,  that  where  the  premium  actually  paid  annually  out  of 
the  husband's  property  exceeds  five  hundred  dollars,  that  portion 
of  the  insurance  money  which  is  purchased  by  excess  of  premium 
above  five  hundred  dollars,  is  primarily  liable  for  the  husband's 
debts.  The  policy  may  provide  that  the  insurance,  if  the  mar- 
ried woman  dies  before  it  becomes  due  and  without  disposing  of 
it,  shall  be  paid  to  her  husband  or  to  his,  her  or  their  children, 
or  to  or  for  the  use  of  one  or  more  of  those  persons;  and  it  may 
designate  one  or  more  trustees  for  a  child  or  children  to  receive 
and  manage  such  money  until  such  child  or  children  attain  full 
age.  The  married  woman  may  dispose  of  such  policy  by  will 
or  written  acknowledged  assignment  to  take  effect  on  her  death, 
if  she  dies  thereafter  leaving  no  descendant  surviving.  After 
the  will  or  assignment  takes  effect,  the  legatee  or  assignee  takes 
such  policy  absolutely.  A  policy  of  insurance  on  the  life  of  any 
person  for  the  benefit  of  a  married  woman,  is  also  assignable  and 
may  be  surrendered  to  the  company  issuing  the  same,  by  her,  or 
her  legal  representative,  with  the  written  consent  of  the  assured." 
Domestic  Relations  Law,  section  52.     See  also  Insurance  Law, 
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Laws  1909,  chapter  33,  section  212,  238;  Consolidated  Laws, 
chapter  28.  Eadie  v.  Slimmon,  26  N.  Y.  9,  lY;  Tiemeyer  v. 
Tiemeyer,  85  N.  Y.  516 ;  Olmstead  v.  Keyes,  85  N.  Y.  593 ;  Briclc 
V.  Campbell,  122  JST.  Y.  337.  A  policy  payable  to  the  wife  upon 
the  husband's  death,  although  not  issued  in  the  name  of  the  wife 
or  of  any  third  person  as  her  trustee  is  substantially  in'  conform- 
ity with  this  statute,  and  for  that  reason  within  its  protection. 
Blooming  dale  v.  Lisshercjer,  24  Hun,  355.  But  a  policy  payable 
to  legal  representatives  is  not  for  the  use  and  benefit  of  the  wife 
within  the  meaning  of  this  section.  Dannhauser  v.  Wallenstein, 
169  IST.  Y.  199.  Nothing  short  of  a  written  consent  by  a  husband 
to  an  assignment  of  a  policy  of  insurance  upon  his  life  for  her 
use  and  benefit  will  amount  to  a  compliance  with  the  provision 
of  the  above  section  as  to  an  assignment  of  such  policy.  Dann- 
hauser V.  Wallenstein,  169  N".  Y.  199.  Where  a  policy  is  made 
payable  to  wife  and  children,  an  assignment  by  the  wife  without 
the  consent  of  the  children  cannot  affect  the  rights  of  the  children. 
Travelers'  Ins.  Co.  v.  liealey,  86  Hun,  524.  The  statute  applies 
to  policies  issued  by  foreign  insurance  companies.  Spencer  v. 
Myers,  150  jST.  Y.  269.  Where  the  wife  dies  prior  to  the  husband 
without  issue  them  surviving  the  interest  in  such  policy  passes  to 
the  husband.  Waldheim  v.  John  Hancock  Mutual  Life  Ins.  Co. 
28  ]Sr.  Y.  Supp.  766.  A  creditor  of  the  wife  cannot  compel  her 
to  make  an  assignment  of  the  policy.  Baron  v.  Brummer,  100  IST. 
Y.  372.  But  upon  a  husband's  death  and  upon  the  vesting  in 
the  wife  of  her  interest  in  the  policy  no  exemption  attaches  in 
favor  of  the  wife  as  against  her  creditors,  either  before  or  after 
the  money  has  been  paid  to  her.  Commercial  Travelers'  Ass'n  v. 
Neivkirlc,  16  N.  Y.  Supp.  177.  But  creditors  of  the  wife  cannot 
reach  money  paid  on  a  policy  on  the  husband's  life,  payable  to 
the  wife  and  children.  Leonard  v.  Clinton,  26  Hun,  288.  The 
interest  of  a  creditor  which  attaches  to  a  policy  by  reason  of  the 
fact  of  the  payment  by  the  judgment  debtor  of  premiums  in  ex- 
cess of  $500,  may  be  enforced  during  the  lifetime  of  the  husband 
before  the  policy  is  due.  Stokes  v.  Amerman,  121  N.  Y.  337. 
But  a  creditor  can  have  no  lien  on  an  excess  of  premiums  paid 
unless  such  excess  be  paid  after  his  debt  has  accrued.  Baron  v. 
Brummer,  100  N.  Y.  372. 

"A  contract  made  between  persons  in  contemplation  of  mar- 
riage, remains  in  full  force  after  the  marriar  takes  place."  Do- 
mestic Relations  Law,  section  53.     An  ante-nuptial  contract  re- 
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lieving  from  support  is  void  as  against  public  policy.  Dennison 
V.  Dennison,  102  N.  Y.  Supp.  621.  An  aute-unptial  agreement 
by  which  the  woman  agreed  to  accept  a  sum  in  full  satisfaction  of 
her  dower  in  her  husband's  estate,  he  agreeing  to  provide  therefor 
in  his  will,  is  valid.  Matter  of  Young,  !)2  N.  Y.  235.  The 
amount  agreed  to  be  paid  by  a  future  husband  in  consideration 
of  the  release  of  all  her  dower  rights  by  his  future  wife,  is  a  debt 
within  the  meaning  of  the  usual  clause  of  a  will  directing  the 
payment  of  debts.  Warner  v.  Warner,  IS  Abb.  N.  C.  151.  A 
promissory  note  given  in  promise  of  marriage  which  promise  is 
afterwards  fulfilled  is  for  a  valid  consideration  and  is  enforce- 
able in  the  hands  of  the  wife,  against  the  husband  after  marriage. 
Wright  v.  Wright,  54  N.  Y.  437.  But  the  conveyance  by  a  man 
of  his  property  in  consideration  of  marriage,  with  knowledge  on 
her  part  that  his  property  is  not  sufficient  to  satisfy  the  claims 
of  his  creditors,  is  void  as  against  them.  Keep  v.  Keep,  1  Abb. 
N.  C.  240. 

"A  husband  who  acquires  property  of  his  wife  by  ante-nuptial 
contract  or  otherwise,  is  liable  for  her  debts  contracted  before 
marriage,  but  only  to  the  extent  of  the  property  so  acquired." 
Domestic  Relations  Law,  section  54;  Berley  v.  Bampacher,  5 
Duer.  183. 

"A  contract  made  by  a  married  woman  does  not  bind  her  hus- 
band or  his  property."  Domestic  Belations  Law,  section  55. 
Where  a  married  woman  purchases  groceries  to  be  used  for  the 
family  and  expressly  promises  to  pay  for  them,  stating  that  she 
owns  real  estate,  she  thereby  benefits  her  estate,  and  is  obliged  to 
pay  for  them,  although  she  does  not  expressly  charge  her  separate 
estate  for  such  payment.  Von  M alien  v.  Fuhrmann,  56  Hun, 
402.  Tiemeyer  v.  Tumquist,  85  N.  Y.  51G.  Byrnes  v.  Rayner, 
84  Hun,  199;  Birney  v.  Wheaton,  2  How.  Pr.  519;  Mayer  v. 
Lithmier,  28  Misc.  171. 

"Husband  and  wife  may  convey  or  transfer  real  or  personal 
property  directly,  the  one  to  the  other,  without  the  intervention 
of  a  third  person ;  and  may  make  partition  or  division  of  any 
real  property  held  by  them  as  tenants  in  common,  joint  tenants 
or  tenants  by  the  entireties.  If  so  expressed  in  the  instrument 
of  partition,  or  division,  such  instrument  bars  the  wife's  right 
of  dower  in  such  property,  and  also,  if  so  expressed,  the  hus- 
band's tenancy  by  curtesy."  Domestic  Eelations  Law,  section 
56.     But  tenancy  by  the  curtesy  still  exists,  and  is  governed  by 
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the  rules  of  common  law,  and  has  not  been  changed  by  the  Mar- 
ried Women's  Acts.  Matter  of  Starliicl-,  137  App.  Div.  866. 
Where  the  husband  received  the  proceeds  of  the  sale  of  lands  held 
by  the  entirety,  the  wife  is  entitled  to  her  moiety  thereof,  but  her 
claim  is  enforceable  in  law  and  not  in  equity.  Eichlin  v.  Eichlin, 
3  Current  Court  Decisions,  80,  Special  Term  1910.  Where  the 
sheriff  sells  under  execution  the  interest  of  a  husband  in  prop- 
erty held  by  him  with  his  wife  as  tenants  by  the  entirety,  and 
such  interest  is  acquired  by  the  wife,  her  title  becomes  absolute, 
the  sheriff's  deed  being  equivalent  to  a  deed  from  the  husband. 
Mardt  v.  Scha-nnach,  119  IST.  Y.  Supp.  449 ;  Zomtlein  v.  Brmn, 
100  N".  Y.  12;  Jones  v.  Fay,  129  N.  Y.  17;  Hiles  v.  Fischer,  144 
'N.  Y.  306.  In  the  absence  of  dispute  as  to  identity,  a  conveyance 
to  one  by  name,  and  his  wife,  makes  her  a  tenant  by  the  entirety, 
although  she  be  not  mentioned  by  name  in  the  conveyance,  and 
upon  her  surviving  her  husband  she  can  convey  a  good  and  mar- 
ketable title  to  the  whole  of  the  premises,  and  is  entitled  to  en- 
force a  contract  for  the  sale  of  the  property  executed  by  her  hus- 
band and  herself  jointly  before  his  death.  McArthur  v.  Weaver, 
129  App.  Div.  743.  The  law  of  tenancy  by  the  entirety  does  not 
apply  to  personal  property.  Matter  of  Baum,  121  App.  Div. 
496.  A  husband  and  wife,  owning  realty  as  tenants  by  the  en- 
tirety, hold,  until  the  death  of  -either,  as  tenants  in  common. 
Quigley  v.  Monsees,  106  IST.  Y.  Supp.  167 ;  Steenberge  v.  Low, 
92  N.  Y.  Supp.  518 ;  Hiles  v.  Fischer,  144  N.  Y.  306 ;  Grosser 
V.  City  of  Rochester,  148  N.  Y.  235.  Under  the  act  of  1887  and 
the  above  section  a  conveyance  by  the  wife  to  the  husband  is  valid 
if  in  good  faith.  Spaulding  v.  Keyes,  125  IST.  Y.  113.  A  mar- 
ried woman  may  take  and  hold  real  property  as  a  joint  tenant 
with  her  husband,  and  may  convey  her  interest  independently 
of  him.  Joos  v.  Fey,  129  IST.  Y.  17.  The  common  law  rule  of 
unity  which,  upon  conveyance  of  land  to  husband  and  wife,  vested 
an  estate  by  the  entirety  in  the  grantees,  does  not  apply  to  a 
conveyance  from  a  husband  to  his  wife  made  under  the  above  sec- 
tion. Saxon  v.  Saxon,  93  IST.  Y.  Supp.  191.  The  section  above 
quoted  authorizes  a  husband  to  convey  to  his  wife  his  interest 
in  lands  of  which  they  are  seized  as  tenants  by  the  entirety.  Af- 
ter a  subsequent  conveyance  by  the  wife  of  the  whole  title  to 
such  lands,  both  she  and  her  husband  cannot  question  the  title  of 
the  grantee.  Hardwich  v.  Salzi,  46  Misc.  1.  A  voluntary  con- 
veyance of  real  estate  from  a  husband  to  his    wife    is    good    as 
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against  subsequent  creditors  unless  made  with  intent  to  defraud 
them,  or  without  their  knowledge.  Neuberger  v.  Klein,  134  IST. 
Y.  35.  But  a  transfer  of  property  by  a  husband  to  his  wife  in 
payment  for  her  services  rendered  in  the  household  is  void  as 
against  creditors.     Conger  v.  Corey,  39  App.  Div.  241. 

'"A  married  woman  has  a  right  of  action  for  an  injury  to  her 
person,  property,  or  character  or  for  an  injury  arising  out  of  the 
marital  relation,  as  if  unmarried.  She  is  liable  for  her  wrongful 
or  tortious  acts;  her  husband  is  not  liable  for  such  acts  unless 
they  were  done  by  his  actual  coercion  or  instigation;  and  such 
coercion  or  instigation  shall  not  be  presumed  but  must  be  proved. 
This  section  does  not  affect  any  right,  cause  of  action  or  defense 
existing  before  the  eighteenth  day  of  March,  1890."  Domestic 
Eolations  Law,  section  57.  Prior  to  the  act  of  1890,  an  action 
could  not  be  brought  by  a  wife  for  loss  of  services  occasioned  by 
personal  injury;  but  she  could  maintain  an  action  for  damages 
caused  by  negligence  to  her  separate  property.  She  is  now  en- 
titled to  recover  actual  damages  only,  and  the  consequential  dam- 
ages for  loss  of  her  services,  should  be  recovered  by  the  husband  in 
a  separate  action  brought  in  his  own  name.  Blaechinsha  v.  How- 
ard Mission  and  Home,  130  JST.  Y.  497.  Before  the  act  of  1890, 
the  husband  was  jointly  liable  with  the  wife  for  her  torts,  but  the 
act  of  1890  changed  the  common  law  rule,  and  as  the  law  now 
stands  the  husband  is  not  liable  for  the  wrongful  or  tortious  acts 
of  his  wife,  whether  personal  in  their  nature,  or  committed  in 
respect  to  the  wife's  sole  and  separate  property,  unless  occasioned 
by  the  actual  coercion  or  instigation  of  the  husband.  KujeJc  v. 
Ooldman,  9  Misc.  34,  150  N.  Y.  176.  A  married  woman  is  liable 
for  injury  inflicted  by  a  vicious  dog  kept  upon  premises  owned  by 
her  separately,  although  the  animal  be  owned  by  the  husband. 
Quilty  V.  Battle,  135  I^.  Y.  201.  But  there  is  nothing  in  this 
section  which  works  any  change  in  the  common-law  rule  that  a 
wife  cannot  bring  an  action  against  her  husband  to  recover  dam- 
ages for  assault  and  battery.  SchuUz  v.  SchuUz,  89  N.  Y.  644; 
Abbe  V.  Abie,  22  App.  Div.  483.  A  wife  cannot  maintain  an 
action  against  her  husband  for  slander.  Freethy  v.  Freethy,  42 
Barb.  641 ;  Minier  v.  Minier,  4  Lans.  421.  But  a  husband  may 
maintain  an  action  for  conversion  of  property  taken  from  him 
by  his  wife.  Berdell  v.  Parkhurst,  19  Hun,  358 ;  Mason  v.  Ma- 
son, 66  Hun,  386: 

"A  pardon  granted  to  a  person  sentenced  to  imprisonment  for 
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life  within  this  state,  does  not  restore  that  person  to  the  rights 
of  a  previous  marriage  or  to  the  guardianship  of  a  child,  the  issue 
of  such  marriage.    Domestic  Relations  Law,  section  58. 

"A  person  who  holds  property  as  trustee  of  a  married  woman, 
under  a  deed  of  conveyance  or  otherwise,  may  on  the  written  re- 
(piest  of  such  married  woman,  accompanied  by  a  certificate  of  a 
justice  of  the  supreme  court,  that  he  has  examined  the  condition 
and  situation  of  the  property,  and  made  inquiry  into  the  capacity 
of  such  married  woman  to  manage  and  control  the  same,  convoy 
to  such  married  woman  all  or  any  portion  of  such  property,  UC 
the  rents,  issues  or  profits  thereof."    Id.  §  59. 

The  Code  provides  that  "In  an  action  or  special  proceeding  a 
married  woman  appears,  prosecutes  or  defends  alone  or  joined 
with  other  parties  as  if  she  was  single.  It  is  not  necessary  or 
proper  to  join  her  husband  with  her  as  a  party  in  any  action  or 
special  proceeding  affecting  her  separate  property.  The  husband 
is  not  a  necessary  or  proper  party  to  an  action  or  special  proceed- 
ing to  recover  damages  to  the  person,  estate  or  character  of  his 
wife.  The  husband  is  not  a  necessary  or  proper  party  to  an  action 
or  special  proceeding  to  recover  damages  to  the  person,  estate  or 
character  of  another  on  account  of  the  wrongful  acts  of  his  wife 
committed  without  his  instigation."     Code  of  Civil  Pro.  §  450. 

In  an  action  of  slander,  brought  by  a  woman,  for  words  imput- 
ing unchastity  to  her,  it  is  not  necessary  to  allege  or  prove  special 
damages.  If  the  plaintiff  is  married,  the  damages  recoverable 
are  her  separate  property.  Id.  §  1906.  This  action  cannot  be 
maintained  in  a  justice's  court.     Id.  §  2863. 

The  Domestic  Eelations  Law  is  a  substitute  for  the  many 
former  acts  conferring  rights  of  property  upon  married  women 
and  enabling  her  to  contract  in  relation  to  the  same.  It  has  re- 
pealed all  or  nearly  all  of  such  acts,  and  must  now  be  looked  to 
as  the  exposition  of  the  status  of  a  married  woman  under  the 
law,  except  so  far  as  vested  interests  were  acquired  under  the 
prior  statutes,  and  except  so  far  as  the  common  law  remains 
unchanged  and  in  force. 

As  incident  to  her  authority  under  the  statute  to  carry  on  a 
trade  or  business,  a  married  woman  may  enter  into  any  contract 
in  respect  thereto.  She  may  purchase  real  or  personal  property 
on  credit  for  the  purposes  of  a  trade  or  business  into  which  she 
is  about  to  enter,  and  bind  herself  by  contract  for  payment,  and 
also  by  her  contracts  made  in  the  course  of  the  business  in  which 
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she  engages.  The  power  to  carry  on  a  separate  trade  or  business 
includes  the  power  to  borrow  money,  and  to  purchase  upon  credit 
implements,  fixtures  and  real  or  personal  estate  necessary  or  con- 
venient for  the  purpose  of  commencing  it,  as  well  as  the  power 
to  contract  debts  in  its  prosectition  after  it  has  been  established. 
Bodine  v.  Killeen,  53  N.  Y.  93 ;  Frecking  v.  Rollmd,  53  N.  Y. 
422.  She  may  engage  in  business  and  incur  the  most  dangerous 
and  even  ruinous  liabilities  in  its  prosecution,  and  they  will  be 
enforced  against  her  to  the  same  extent  as  if  she  was  unmarried. 
Cashmam,  v.  Heriry,  75  N.  Y.  103,  113.  So,  a  married  woman, 
as  an  incident  of  her  right  to  acquire  real  and  personal  property 
by  purchase,  and  to  hold  the  same  for  her  sole  and  separate  use, 
may  purchase  property  upon  credit  and  bind  herself  by  an  execu- 
tory contract  to  pay  the  purchase  money,  in  the  same  manner  and 
to  the  same  extent  as  if  she  were  a  feme  sole,  although  she  had 
no  antecedent  estate  to  be  benefited,  and  although  the  purchase 
was  not  made  for  the  purpose  of  a  trade  or  business.  Ih.;  Tie- 
tneyer  v.  Turnquist,  85  IST.  Y.  516.  The  power  of  disposition  by 
married  woman  of  her  real  and  personal  property  is  absolute  and 
unqualified.  She  may  sell  it  or  give  it  away.  She  is  no  longer 
regarded  as  under  the  tutelage  of  the  court,  but  is  assumed  to 
be  capable  of  managing  her  own  affairs.  C ashman  v.  Henry,  75 
N.  Y.  103. 

Whatever  things  the  statute  permits  a  married  woman  to  do 
in  person  she  may  do  by  another  person  as  her  agent,  and  her 
husband  may  be  her  agent.  Abbey  v.  Deyo,  44  N.  Y.  343 ;  Rowe 
V.  Smith,  45  N.  Y.  230;  Noel  v.  Kinney,  106  N.  Y.  74.  But 
such  agency  cannot  be  established  by  his  declarations.  Shesler 
V.  Patton,  100  N.  Y.  Supp.  286.  She  may  carry  on  a  mercantile 
business  with  her  own  capital  through  the  agency  of  her  husband 
without  rendering  her  property  liable  for  the  claims  of  his  cred- 
itors. Buckley  v.  Wells,  33  N.  Y.  518 ;  Merchant  v.  Bunnell,  3 
Keyes,  539;  3  Trans.  App.  35,  3  Abb.  Ct.  App.  280;  Knapp  v. 
Smith,  27  N.  Y.  227 ;  Gage  v.  Dauchy,  34  N.  Y.  293 ;  Draper  v. 
Stouvenell,  35  N.  Y.  507;  Sammis  v.  McLaughlin,  35  N.  Y. 
647;  T.  N.  Bank  v.  Guenther,  123  N.  Y.  568;  Noel  v.  Kinney, 
106  N.  Y.  74.  She  may  accept  the  gratuitous  services  of  her  hus- 
band in  the  management  of  her  separate  business  or  property 
without  giving  his  creditors  any  rights  in  her  property  or  any  in- 
terest in  the  profits  of  her  business.  Abbey  v.  Deyo,  44  N.  Y. 
343;  Maxwell  v.  Lowther,  35  Eep.  767.     She  may  take  the  legal 
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title  to  personal  property  by  gift  from  her  husband.  Fruhauf  v. 
Bendheim,  127  N.  Y.  587.  The  right  to  employ  an  agent  implies 
the  right  to  compensate  him  for  his  services,  and  even  if  it  be 
assumed  that  the  husband  would  be  unable  to  maintain  an  action 
against  the  wife  to  recover  the  agreed  compensation,  it  would  still 
remain  a  moral  obligation  which  the  wife  could  voluntarily  pay 
or  provide  for  without  furnishing  any  legal  or  just  ground  for 
complaint  on  the  part  of  other  creditors,  provided  the  transaction 
was  free  from  actual  fraud.  T.  N.  Bank  v.  Guenther,  123  N.  Y. 
568. 

At  common  law,  a  husband  was  entitled  absolutely  to  the  earn- 
ings of  his  wife  and  the  proceeds  of  her  labor.  By  the  act  of 
1860,  the  earnings  of  any  married  woman  from  her  trade,  biisi- 
ness,  labor  or  services  were  declared  to  be  her  sole  and  separate 
property,  and  might  be  used  and  invested  by  her  in  her  own 
name.  But  it  was  not  until  1892  that  there  was  legislation  in 
this  State  which  would  enable  a  husband  to  make  a  valid  and 
enforceable  promise  to  his  wife  to  pay  her  for  her  personal  ser- 
vices, rendered  apart  from  her  separate  business.  Until  that  time 
the  disability  of  the  wife  to  deal  with  her  husband,  or  to  make 
a  binding  contract  with  him,  remained  unchanged.  Ilendrichs 
V.  Isaaxs,  117  N.  Y.  411;  Mcdter  of  Callister,  153  IST.  Y.  294, 
302.  But  in  that  year  an  act  was  passed  providing  that  "A  mar- 
ried woman  may  contract  with  her  husband  or  any  other  person 
to  the  same  extent,  with  like  effect,  and  in  the  same  form  as  if 
unmarried,  and  she  and  her  separate  estate  shall  be  liable  thereon, 
whether  such  contract  relates  to  her  separate  business  or  estate 
or  otherwise,  and  in  no  case  shall  a  charge  upon  her  separate 
estate  be  necessary."  Laws  of  1892,  ch.  594.  The  spirit  but  not 
the  letter  of  this  act  is  to  be  found  in  the  present  statute.  See 
Laws  of  1909,  ch.  19,  §  51.  And,  under  the  present  statute,  there 
can  be  no  doubt  of  the  legal  capacity  of  husband  and  wife  to  enter 
into  a  contract  for  the  payment  to  the  wife  by  the  husband  for 
services  rendered  by  her  for  him  apart  from  any  separate  business 
carried  on  by  her.  But  the  statute  merely  removes  the  disability 
of  the  wife  to  contract  with  her  husband.  It  does  not  deprive  the 
husband  of  his  common-law  right  to  the  services  of  his  wife,  nor 
confer  upon  her  any  right  to  compensation  therefor.  In  the  ab- 
sence of  any  contract  between  them,  the  husband  is  still  entitled 
to  the  services  of  his  wife  in  his  household,  even  if  they  are  of 
somewhat  extraordinary  character.     Reynolds  v.   Rohinson,   64 
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N.  Y.  589 ;  Coleman  v.  Burr,  93  N.  Y.  lY.  His  right  to  the  ser- 
vices of  his  wife  is  not  confined  to  such  as  are  performed  for  him, 
in  his  house,  but  extends  to  such  as  she  may  render  for  him  on  his 
farm,  in  his  shop,  or  in  his  o£Bce.  Whitaker  v.  Whitaher,  52 
K  Y.  368;  Blaechinska  v.  H.  Mission  ^Home,  130  N.  Y.  497; 
Matter  of  Callister,  153  K  Y.  294.  As  the  husband  is  entitled 
to  such  services,  his  promise  to  compensate  the  wife  therefor  is 
without  consideration,  unless  some  new  element  of  consideration 
enters  into  the  case  to  support  the  contract.  Whitalcer  v.  Whit- 
aker, 52  ]Sr.  Y.  368,  371 ;  Blaechinska  v.  //.  Mission  &  Home, 
130  K  Y.  497. 

So  where  a  married  woman  works  with  her  husband  for  an- 
other, and  their  joint  earnings  are  used  to  support  the  family, 
if  there  is  no  special  contract  that  she  is'  to  receive  the  avails  of  her 
labor,  they  belong  to  him  and  he  is  entitled  to  recover  their  value. 
Birkleck  v.  Ackroyd,  11  Hun,  365,  74  N.  Y.  356 ;  Beau  v.  KiaJi, 
4  Hun,  171 ;  Blaechinska  v.  H.  Mission  &  Home,  130  N.  Y.  497. 
See  Porter  v.  Dunn,  131  N.  Y.  314;  Holcomh  v.  Harris,  166 
IST.  Y.  257.  Notwithstanding  the  statute,  the  wife  may  still  re- 
gard her  interests  and  those  of  her  husband  as  identical,  and  al- 
low him  to  claim  and  appropriate  the  fruits  of  her  labor.  She 
may  elect  to  labor  on  her  own  accoimt,  and  thereby  entitle  her- 
self to  her  earnings ;  but  in  the  absence  of  such  an  election  or  of 
circumstances  showing  that  she  intended  to  avail  herself  of  the 
privilege  and  protection  conferred  by  the  statute,  the  husband's 
common-law  right  to  her  earnings  remains  unaffected.  When  the 
question  arises  as  to  the  right  of  the  husband  to  recover  for  the 
labor  and  services  of  his  wife,  it  must  be  determined  upon  the 
facts  and  circumstances  of  the  case.  When  the  labor  is  performed 
under  a  contract  with  the  wife,  and  by  the  contract  payment  is 
to  be  made  to  her,  the  inference  is  strong  if  not  conclusive  of  her 
intention  to  avail  herself  of  the  privilege  and  protection  of  the 
statute.  Birkbeck  v.  Ackroyd,  74  N.  Y.  356.  Whether  there 
was  such  contract  made  is  a  question  of  fact  for  the  jury.  Hol- 
comb  V.  Harris,  42  App.  Div.  363.  And  it  is  well  settled  that 
if  a  wife  renders  services  for  another  with  the  assent  of  her  hus- 
band, and  with  his  acquiescence  in  payment  being  made  to  her 
therefor,  the  compensation  belongs  to  her  absolutely.  Stokes  v. 
Pease,  79  Hun,  304 ;  Boot  v.  Strang,  77  Hun,  14 ;  Sands  v.  Spar- 
ling, 82  Hun,  401 ;  Lashaw  v.  Croissant,  88  Hun,  206 ;  Birkhech 
v.  Ackroyd,  74  N.  Y.  356;  Carver  v.  Wagner,  51  App.  Div.  47. 
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A  married  woman  living  with  her  husband  and  children,  and 
rendering  services  to  another  person,  occupying  a  portion  of  the 
same  house,  in  caring  for  the  latter's  apartments,  cooking,  nursing 
and  personal  attention,  renders  services  which  are  distinct  from 
those  duties  which  she  owes  to  her  husband  in  the  marital  rela- 
tion, and  she  is  entitled  to  recover  therefor  in  an  action  brought 
and  distingTiishing  Birhhech  v.  Achroyd,  74  N.  Y.  356.  The  hus- 
band can  forego  his  right  to  his  wife's  earnings,  and,  unless  done 
in  her  own  name.  Stevens  v.  Cunningham,  181  IST.  Y.  454,  and 
in  fraud  of  creditors,  the  property  she  acquires  with  his  knowl- 
edge and  assent,  whether  within  the  household  or  outside,  vests 
in  her.  So  where  the  wife  is  living  apart  from  her  husband,  or 
is  compelled  to  labor  for  her  own  support,  or  the  conduct  or  habits 
of  the  husband  are  such  as  make  it  necessary  for  her  protection 
that  she  should  control  the  proceeds  of  her  labor,  the  jury  may 
well  infer  that  her  labor  was  performed  on  her  separate  account. 
Birkheck  v.  Ackroyd,  74  IST.  Y.  356;  Pursell  v.  Fry,  19  Hun,  595, 
58  How.  317.  But  where  the  wife  works  with  her  husband  for 
a  third  person  under  a  contract  made  by  the  husband,  and  there 
is  no  arrangement  that  she  is  to  receive  separately  the  avails  of 
lier  labor,  he  may  sue  and  recover  for  them.  Graf  v.  Feist,  9 
Misc.  479. 

The  principles  above  stated  govern  actions  brought  by  a  hus- 
band or  wife  to  recover  damages  for  personal  injuries  to  the  wife 
by  which  she  is  deprived  in  whole  or  in  part  of  capacity  to  labor. 

A  husband  may  maintain  an  action  for  damages  for  the  physical 
illness  of  his  wife,  due  to  mental  ang-uish  caused  by  the  publication 
of  words  libelous  per  sej  the  mental  suffering  being  the  proximate 
result  of  the  libel,  and  the  physical  injury  being  the  necessary 
and  proximate  result  of  the  mental  suffering.  Garrison  v. 
Sun  Printing  and  Publishing  Association,  135  N.  Y.  Supp.  721. 
If  a  married  woman  is  negligently  injured  so  as  to  render  her 
incapable  of  labor,  her  husband  has  a  right  of  action  against  the 
wrongdoer  for  the  loss  of  her  services  in  the  household,  and  the 
wiie  may  also  maintain  an  action  in  her  own  name  against  the 
wrongdoer  to  recover  compensation  for  her  disability  to  labor  on 
her  own  account  by  reason  of  the  injury.  Brooks  v.  Schwerin,  54 
ISr.  Y.  343 ;  W.  T.  Filer  v.  N.  Y.  Cent.  B.  B.  Co.  49  N.  Y.  42 ; 
H.  M.  Filer  v.  N.  Y.  Cent.  B.  B.  Co.  49  IST.  Y.  47 ;  Minick  v. 
City  of  Troy,  19  Hun,  253 ;  London  v.  Cunningham,  1  Misc. 
408 ;  Blaechinska  v.  H.  Mission  &  Home,  130  N.  Y.  497 ;  But- 
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ler  V.  M.  R.  Co.  143  N.  Y.  417.  The  term  "service"  in  actions 
of  this  character  includes  any  pecuniary  injury  suffered  by  the 
husband  from  having  been  deprived  of  the  aid,  comfort  and  so- 
ciety of  his  wife,  or  vsrhich  reasonably  may  be  expected  to  result 
in  the  future,  including  charges  and  expenses  incurred,  or  v^hich 
he  may  be  put  to  in  consequence  of  the  wrong.  The  wife  has 
her  own  action  for  her  physical  injury  and  for  the  pain  and  suffer- 
ing to  which  she  has  been  or  will  be  subjected.  Butler  v.  M.  B. 
Co.  143  N.  Y.  417.  And  the  fact  that  the  wife  may  have  pre- 
viously recovered  for  such  pain  and  suffering  does  not  affect  the 
husband's  right  to  recover.  Zingrehe  v.  Union  By.  Co.  56  App. 
Div.  555. 

A  married  woman  may  recover  for  loss  of  her  earnings  cai^sed 
by  personal  injuries ;  but  to  entitle  her  to  such  recovery  she  must 
show  that  she  has  been  engaged  in  some  labor  for  her  sole  and 
separate  use  and  benefit  or  otherwise  establish  that  she  is  entitled 
to.  the  fruits  of  her  own  labor.  Mellwitz  v.  Manhattan  By.  Co. 
43  St.  Kep.  354.  In  the  absence  of  such  proof  the  earnings  of  the 
wife  presumptively  belong  to  her  husband.  Brown  v.  Third  Ave. 
B.  R.  Co.  19  Misc.  504.  And  it  seems  that  the  fact  that  the 
husband  has  deserted  his  wife  and  left  her  to  bear  the  burden  of 
maintaining  the  family  for  a  long  term  of  years  will  not  rebut 
such  presumption.  See  Thwinger  v.  N.  Y.  C.  &  H.  B.  R.  B.  Co. 
71  Hun,  526.  But  compare  Griffith  v.  Utica  &  Mohawk  B.  B.  Co. 
43  St.  Eep.  835;  Pursell  v.  Fry,  19  Hun,  595;  Birlcbech  v.  Ack- 
royd,  74  K  Y.  356,  359. 

Where  the  husband  and  wife  make  separate  contracts  to  per- 
form labor  and  services  for  the  same  person,  there  may  be  a  sep- 
arate recovery  by  each  for  the  several  services  performed.  Adams 
V.  Honness,  62  Barb.  326.  A  married  woman  may  recover  from 
a  copartnership  of  which  her  husband  is  a  member,  the  value  of 
services  rendered  for  the  firm  at  his  request.  Adav%s  v.  Curtis,  4 
Lans.  164.  So  a  married  woman,  who  in  secret  trust  for  her  hus- 
band becomes  a  member  of  a  copartnership,  is  to  be  regarded  as 
the  owner  of  the  interest  she  represents,  and  may  maintain  an 
action  for  a  dissolution  of  the  copartnership  and  for  an  account- 
ing. Bitter  v.  Bathman,  61  N.  Y.  512.  It  was  held  under  the 
act  of  1860,  that  there  could  be  a  valid  copartnership  between 
husband  and  wife.  Zimmermann  v.  Erhard,  58  How.  11.  And, 
although  this  doctrine  might  be  subject  to  criticism  under  the 
statutes  then  existing,  there  can  be  no  doubt  as  to  its  correctness 
71 


1122  HUSBAXD  AXD  WIFE. 

under  the  present  statutes.  It  was  also  held  that  where  a  hus- 
band, prior  to  the  enabling  acts,  borrowed  money  of  his  wife  un- 
der a  promise  to  repay  it,  the  agreement  imposed  an  equitable 
obligation  upon  the  husband,  and  that  a  pajTiient  by  him  of  the 
loan  when  insolvent  and  just  before  executing  an  assigiiment  for 
the  benefit  of  creditors,  or  a  preference  to  the  amount  thereof  in 
such  assignment,  would  in  the  absence  of  fraud  or  bad  faith,  be 
protected  in  equity,  notwithstanding  the  rule  of  the  common  law 
that  the  personal  property  of  the  wife  upon  marriage  became 
vested  in  the  husband.  Woodivorth  v.  Sweet,  51  X.  Y.  8 ;  Jay- 
cox  V.  Caldwell,  51  N.  T.  395 ;  McCartney  v.  Welch,  51  N.  Y. 
626.  It  was  also  held  that  in  the  absence  of  the  intervention  of 
the  rights  of  creditors,  courts  of  equity  would  sustain  a  gift  from 
a  husband  to  his  wife.  Mack  v.  Mack,  3  Hun,  323 ;  Reed  v.  Reed, 
52  X.  Y.  651 ;  Curtis  v.  Fox,  47  N.  Y.  299 ;  Shuttleworth  v.  Win^ 
ter,  55  'N.  Y.  624.  But  it  was  also  held  that  the  meritorious  con- 
sideration arising  out  of  the  duty  of  the  husband  to  support  his 
wife,  was  not  sufiicient,  as  against  the  collateral  heirs  of  the  hus- 
band, to  sustain  a  promissory  note,  given  by  the  husband  to  the 
wife.  Whitaker  v.  Whitaker,  52  X.  Y.  368.  See  Matter  of 
Warner,  53  App.  Div.  565. 

Under  the  present,  as  under  the  former  statutes,  a  wife  cannot 
recover,  in  an  action  against  her  husband,  damages  for  an  as- 
sault and  battery,  which  he  has  committed  upon  her.  Such  an 
action  cannot  be  maintained.  Longendyke  v.  Longendyke,  44 
Barb.  366;  Schultz  v.  Schultz,  89  X.  Y.  644;  Aibe  v.  Abbe,  22 
App.  Div.  483.  Xeither  do  the  statutes  authorize  the  wife  to  main- 
tain an  action  against  her  husband  for  slander.  Freethy  v.  Freethy, 
42  Barb.  641.  But  the  same  rule  does  not  apply  to  actions 
in  respect  to  her  property.  A  wife  who  has  left  her  husband  and 
is  living  separate  and  apart  from  him,  may  maintain  replevin 
against  him  to  recover  articles  of  personal  property  belonging  to 
her  and  left  in  his  house  and  possession.  Howland  v.  Rowland, 
20  Hun,  472.  So  she  may  maintain  an  action  against  him  for  the 
conversion  of  her  personal  property  (Whitney  v.  Whitney,  49 
Barb.  319;  Ryerson  v.  Ryerson,  30  St.  Rep.  375),  or  ejectment 
to  recover  possession  of  her  real  estate.  Minier  v.  Minier,  4  Lans. 
421 ;  Wood  v.  Wood,  18  Hun,  350.  An  action  will  lie  by  a  wife 
after  the  husband's  decease  against  his  personal  representatives 
to  recover  monthly  payments  which  he  agreed  to  make  during  her 
lifetime  for  her  support,  after  they  had  separated.     Barnes  v. 
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King,  129  App.  Div.  192.  And  it  is  not  necessary  that  the  agree- 
ment should  by  its  express  terms  be  binding  on  the  husband's  legal 
representatives,  there  being  nothing  in  the  contract  to  show  that 
he  intended  to  bind  himself  only,  and  the  presumption  of  law 
being  in  the  absence  of  contrary  expression,  that  the  parties 
to  a  contract  intend  to  bind  not  only  themselves  but  their  per- 
sonal representatives.  Ih.;  Kemochan  v.  Murray,  111  N.  Y.  306. 
An  action  for  damages  may  be  maintained  by  a  woman  against 
a  man  who  has  induced  her  to  marry  him  through  concealment  of 
the  fact  that  he  has  a  living  wife.  Colt  v.  O'Connor,  59  Misc. 
83.  The  wife  may  also  maintain  an  action  against  her  husband 
on  a  promissory  note  given  in  consideration  of  a  promise  to 
marry.  Wright  v.  Wright,  54  N.  Y.  437.  And  it  seems  she 
may  sue  her  husband  to  enforce  any  right  affecting  her  separate 
property,  in  any  form  of  action,  in  the  same  manner  that  she 
might  sue  any  stranger.  Ih.j  Poiver  v.  Lester,  23  N.  Y.  527,  530. 
An  action  will  lie  by  a  wife  against  her  husband  to  recover  moneys 
which  she  has  been  compelled  to  expend  out  of  her  separate  estate 
to  provide  for  necessaries  for  herself  and  her  infant  children. 
DeBrauwere  v.  DeBrauwere,  203  N.  Y.  460 ;  Kenny  v.  Meislahn, 
69  App.  Div.  572.  But  the  husband's  pecuniary  ability  is  an 
element  to  be  considered  in  determining  the  reasonableness  of  the 
amount  of  the  expenditures.  DeBrauwere  v.  DeBrauwere,  li.; 
Keller  v.  Phillips,  30  N.  Y.  351.  Where  a  husband  who  has 
acted  as  agent  for  his  wife  takes  some  of  her  money,  with  her 
knowledge  and  consent,  and  invests  it  in  his  own  name  in  a  part- 
nership business  where  the  profits  and  losses  depend  to  a  con- 
siderable extent  upon  the  skill  and  labor  of  the  partners,  she 
may  not,  after  the  husband  has  carried  on  the  partnership  busi- 
ness for  many  years  successfully,  and  accumulated  profits  therein 
many  times  the  capital  invested,  claim  all  of  his  interest  as  her 
own,  either  from  him  in  his  lifetime,  or  from  his  estate.  Gormly 
V.  Smith,  118  N.  Y.  Supp.  1069  ;  Matter  of  Frazer,  92  N.  Y.  239  ; 
Boughton  v.  Flint,  74  N.  Y.  476 ;  Edwards  v.  Dooley,  120  N.  Y. 
540 ;  Newton  v.  Porter,  69  N.  Y  133 ;  Hamilton  v.  Douglass,  46 
N.  Y.  218.  The  wife  is  entitled  to  treat  the  husband's  estate  as 
indebted  to  her  for  the  amount  of  her  money  invested  by  him  in 
the  partnership  business,  and  that  the  relation  of  debtor  and 
creditor  exists  in  respect  to  it.  Gormly  v.  Smith,  lb.;  Hollenback 
V.  More,  44  K  Y.  Superior  Ct.  Kep.  107. 

A  wife  can  maintain  an  action  in  her  own  name  and  for  her 
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own  benefit  against  one  who  entices  away  her  husband  from  her, 
alienates  his  affections  and  deprives  her  of  his  society.  Jaynes  v. 
Jaynes,  39  Hun,  40 ;  Brieman  v.  Paascli,  7  Abb.  N.  C.  249 ;  Balcer 
V.  Baker,  16  Abb.  N.  C.  293 ;  Warner  v.  Miller,  IT  Abb.  K  C. 
221 ;  Ohurchill  v.  Lewis,  17  Abb.  E".  C.  226 ;  Simmons  v.  Sim- 
mons, 21  Abb.  N.  C.  469;  Bennett  v.  Bennett,  116  K  Y.  584; 
Manwarren  v.  Mason,  79  Hun,  592 ;  Kuhn  v.  Hemmann,  43 
App.  Div.  108.  The  gist  of  an  action  for  alienation  of  the  affec- 
tions, brought  by  the  wife,  is  the  loss  of  consortium  the  same  as  is 
the  basis  for  a  similar  action  brought  by  the  husband,  and  not 
merely  the  value  of  her  support.  O'Gorman  v.  Pfeiffer,  145  App. 
Div.  237.  And  such  action  may  be  maintained,  although  the 
husband  continues  to  live  with  the  plaintiff.  Heermance  v. 
James,  47  Barb.  120 ;  Van  Olinda  v.  Hall,  88  N.  Y.  452.  To 
sustain  such  an  action  the  plaintiff  must  show  a  wrongful  and 
willful  attempt  on  the  part  of  the  defendant  to  alienate  the  af- 
fections of  the  husband,  or  to  entice  him  from  her  and  deprive 
her  of  his  society;  that  such  attempt  was  successful;  and  that 
the  plaintiff  was  not  a  consenting  party.  Ih.j  Eldredge  v. 
Eldredge,  79  Hun,  511;  Whitman  v.  Eglert,  27  App.  Div.  374; 
Buchanan  v.  Foster,  23  App.  Div.  542. 

§  3.  Liability  of  Married  Women  on  Contract. 

It  was  held  at  one  time  that  a  married  woman  could  not  be 
sued  at  law  for  debts  contracted  during  coverture,  even  if  the 
debts  were  made  for  the  purpose  of  carrying  on  her  separate  busi- 
ness, and  were  contracted  since  1848  or  1840 ;  that  the  remedy 
was  exclusively  in  equity;  and  that  a  justice  of  the  peace  bad  no 
jurisdiction  of  such  an  action.  Coon  v.  BrooTc,  21  Barb.  546 ; 
Dickerman  v.  Ahrams,  21  Barb.  551.  But  under  the  present  stat- 
utes a  married  woman  may  be  sued  at  law  in  any  court  in  which  an 
unmarried  woman  might  bring  a  similar  action,  and  judgment  for 
or  against  her  may  be  rendered  and  enforced,  in  a  court  of  record 
or  not  of  record  as  if  she  was  single.  See  Consolidated  Laws, 
chapter  14;  Laws  1909,  chapter  19,  section  51. 

At  one  time  in  the  history  of  the  many  attempts  of  the  legis- 
lature of  this  State  to  remove  certain  of  the  common-law  disabili- 
ties of  married  women,  the  power  of  a  married  woman  to  make 
general  contracts,  not  relating  to  labor  to  be  performed  on  her  sole 
and  separate  account,  depended  upon  the  act  of  1860;  and  the 
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possession  of  a  separate  estate,  or  engagement  in  a  separate  busi- 
ness, -was  essential  to  their  validity,  although  she  might  become 
liable  through  her  representations  by  estoppel.  See  Linderman 
V.  Farquharson,  101  K  Y.  434.  By  the  act  of  1884,  her  powers 
were  amplified  so  that  she  might  enter  into  contracts  to  the  same 
extent,  with  like  effect  and  in  the  same  form  as  if  unmarried, 
whether  such  contracts  related  to  her  separate  estate  or  not.  But 
this  enlargement  of  her  rights  did  not  extend  to  any  contract  be- 
tween herself  and  her  husband.  Blaechinska  v.  H.  Mission  & 
Home,  130  IST.  Y.  49Y,  500.  In  1892  her  power  of  contracting 
was  still  further  enlarged  and  it  was  provided  that  a  married 
woman  might  contract  with  her  husband  or  any  other  person  to 
the  same  extent,  with  like  effect,  and  in  the  same  form  as  if  un- 
married ;  that  she  and  her  separate  estate  should  be  liable  thereon, 
whether  such  contract  related  to  her  separate  estate  or  business 
or  otherwise,  and  that  in  no  case  should  a  charge  upon  her  separate 
estate  be  necessary.  The  only  limitation  on  her  power  to  con- 
tract was  in  respect  to  contracts  by  which  the  marriage  relation 
should  be  altered  or  dissolved  or  the  husband  relieved  from  his 
liability  to  support  his  wife.  Under  the  present  statute  a  mar- 
ried woman  has  all  the  rights  in  respect  to  property,  real  and 
personal,  and  the  acquisition,  use,  enjoyment  and  disposition 
thereof,  and  to  make  contracts  in  respect  thereto  with  any  person 
including  her  husband,  and  to  carry  on  any  business,  trade  or 
occupation,  and  to  exercise  all  powers  and  enjoy  all  rights  in 
respect  thereto,  and  in  respect  to  her  contracts,  and  to  be  liable 
on  such  contracts,  as  if  she  were  unmarried;  but  a  husband  and 
wife  cannot  contract  to  alter  or  dissolve  the  marriage  or  to  relieve 
the  husband  from  his  liability  to  support  his  wife.  Laws  of  1909, 
ch.  19,  §  51. 

This  statute  destroys  the  foundation  for  the  limitations  upon 
the  power  of  a  married  woman  to  bind  herself  by  contract  which 
were  imposed  by  the  common  law,  and  only  partially  removed 
by  the  enabling  acts  prior  to  1892.  It  renders  valueless  also, 
many  prior  decisions  under  the  common  law  and  enabling  acts, 
except  as  landmarks  indicating  the  gradual  growth  of  this  branch 
of  the  law.  A  married  woman  may  now  bind  herself  by  contract 
as  if  she  were  unmarried  without  regard  to  the  subject-matter  of 
the  contract  save  only  that  she  cannot  contract  to  alter  or  dissolve 
the  marriage  or  to  relieve  her  husband  from  liability  for  her  sup- 
port. 
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An  agreement  between  husband  and  wife  to  live  separate  and 
apart  from  each  other,  and  providing  for  the  payment  by  the  hus- 
band to  the  wife  of  a  specified  sum  at  stated  periods  for  her  sup- 
port while  so  separated,  is  absolutely  void  as  it  is  essentially  an 
executory  contract  to  alter  the  marriage  relation.  Whitney  v. 
Whitney,  4  App.  Div.  597;  Poillon  v.  Poillon,  49  App.  Div.  341. 
An  agreement  by  a  wife  for  a  grossly  inadequate  consideration  to 
relieve  the  husband  from  all  claim  for  support  and  maintenance 
is  within  the  exception  of  section  .51  of  the  Domestic  Relations 
Law,  which  prohibits  a  contract  to  relieve  the  husband  from  lia- 
bility for  the  support  of  his  wife,  and  is  ineffectual.  Vhler  v. 
Uhler,  128  N.  Y.  Supp.  963.  A  contract  whereby  a  wife  is  to  re- 
ceive a  benefit  for  dissolving  the  marriage  in  the  way  of  houshold 
furniture  and  cash,  is  void  as  against  public  policy,  and  is  in 
violation  of  section  51  of  the  Domestic  Relations  Law.  Lahe  v. 
Lake,  136  App.  Div.  47.  And  a  court  of  equity  will  not  aid  a  wife 
who  has  entered  into  such  a  contract  by  decreeing  its  nullity, 
as  an  action  will  not  lie  on  a  contract  void  as  against  public 
policy,  even  to  set  it  aside.  Ih.;  Gillet  v.  Phillips,  13  jST.  Y.  119. 
And  where  a  decree  annulling  the  contract  was  granted  on  the 
pleadings,  it  was  error  not  to  require  the  wife  to  restore  what 
she  had  received  under  the  contract.  Lake  v.  Lake,  lb.;  Hunger- 
ford  V.  Hungerford,  161  N.  Y.  550.  A  separation  agreement 
made  between  husband  and  wife  who  are  living  apart,  but  in  con- 
firmation of  a  similar  agreement  made  while  they  were  living 
together,  is  void  as  against  public  policy.  Edie  v.  Horn,  42  Misc. 
26.  And  under  section  51  of  the  Domestic  Relations  Law,  a 
written  agreement  whereby  the  husband  promised  to  pay  the  wife 
or  her  assigTis  a  stated  monthly  sum  for  her  maintenance  and 
support,  made  in  view  of  an  existing  separation,  will  not  sustain 
an  action  by  the  wife  to  recover  the  sum  thus  promised  to  be  paid. 
Carling  v.  Carling,  42  Misc.  492.  But  where  there  has  been  an 
actual  separation  and  the  wife  is  living  separate  and  apart  from 
her  husband  for  just  cause,  a  bond  entered  into  conditioned  for 
the  payment  of  a  stated  sum  weekly  to  the  wife  for  the  support 
and  maintenance  of  herself  and  children  during  her  life,  is  not 
void  as  against  public  policy  or  in  violation  of  section  51  of  the 
Domestic  Relations  Law.  Lawson  v.  Lawson,  56  App.  Div.  535 ; 
Dower  v.  Dower,  36  Misc.  559.  The  case  of  Reardon  v.  Woerner, 
111  App.  Div.  259,  holding  that  a  contract  by  a  husband  to  sup- 
port his  wife,  made  after  a  separation,  is  enforceable,  apparently 
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overrules  the  case  of  Carling  v.  Carling,  42  Misc.  492,  above 
cited;  see  also  Ejfray  v.  Effray,  110  App.  Div.  545.  As  to  the 
validity  of  a  bond  executed  pursuant  to  a  separation  agreement, 
see  also  Trust  Company  of  America  v.  Nash,  50  Misc.  295,  98 
N.  Y.  Supp.  734. 

With  the  exception  above  noticed,  the  question  whether  a  mar- 
ried v?oman  is  liable  upon  an  instrument  purporting  to  be  her 
contract  is  to  be  determined  by  the  ordinary  rules  of  lavsr  applicable 
to  similar  contracts  entered  into  between  persons  under  no  dis- 
ability. 

Where  services  are  rendered  for  the  benefit  of  the  separate  es- 
tate of  a  married  woman,  with  her  knowledge,  the  presumption  is 
that  they  were  rendered  at  her  request.  Fairhanhs  v.  Mothcrsell, 
60  Barb.  406;  Cutter  v.  Morris,  116  N.  Y.  310;  Boynton  v. 
Squires,  85  Hun,  128.  If  the  contract  was  made  by  the  husband, 
and  it  is  sought  to  charge  the  wife  on  the  contract  as  made  by  the 
husband  as  her  agent,  the  alleged  agency  must  be  proved  and 
cannot  be  presumed  from  the  relation  of  husband  and  wife.  ^AHll- 
son  V.  Underhill,  83  Hun,  233 ;  Valentine  v.  Applebee,  87  Hun, 
1 ;  Aarons  v.  Elien,  29  Misc.  639.  See  Jones  v.  Walker,  63  N.  Y. 
612.  In  an  action  to  recover  against  the  wife  the  cost  of  putting 
in  certain  plumbing  and  fixtures  upon  her  property  upon  the 
order  of  the  husband,  it  was  held  that  the  only  purpose  of  the 
building  of  the  house  being  to  improve  the  property  and  for  the 
purpose  of  sale,  the  presumption  was  that  the  work  was  done  at 
the  request  of  the  w:ife,  and  that  she  was  the  undisclosed  princi- 
pal for  whom  the  husband  was  acting.  Whipple  v.  Webb,  89  1^. 
Y.  Supp.  900.  The  fact  that  a  wife  resides  with  her  husband  who 
is  conducting  a  business,  assists  him  in  his  business,  makes  pay- 
ment on  account  of  his  indebtedness,  and  speaks  of  the  business  to 
those  people  dealing  with  him  as  their  business,  or  speaks  of  her- 
self as  interested  in  it,  is  not  of  itself  sufficient  to  show  that  prop- 
erty sold  for  use  in  the  business  is  sold  to  the  husband  and  wife 
jointly,  and  in  the  absence  of  proof  of  a  copartnership,  the  wife  is 
not  liable.    Blaut  v.  Fletcher,  34  App.  Div.  383. 

A  wife  may  by  agreement  charge  herself  personally  with  lia- 
bility for  necessaries  purchased  by  her  for  the  family  of  which 
her  husband  is  a  member.  Tiemeyer  v.  Turnquist,  85  N.  Y.  516 ; 
Halloch  V.  Bacon,  45  St.  Eep.  484.  But  where  a  married  woman 
purchases  groceries  for  family  use,  the  presumption  is  that  the 
purchases  were  made  by  the  wife  as  the  agent  of  the  husband,  and 
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that  he  alone  is  liable  to  pay  the  bill.  Kegney  v.  Ovens,  18  St. 
Eep.  482 ;  WinMer  v.  Sclilager,  64  Hun,  87 ;  Lindholm  v.  Kane, 
92  Hun,  369;  Bradt  v.  Shull,  46  App.  Div.  347.  The  fact  that 
goods  are  charged  to  the  husband  or  to  the  wife  does  not  neces- 
sarily relieve  the  other  from  liability.  Boynton  v.  Squires,  85 
Hun,  128 ;  Meeker  v.  Claghom,  44  IST.  Y.  349 ;  Foster  v.  Persch, 
68  jST.  Y.  400.  In  an  action  against  husband  and  wife,  the  fact 
that  the  pass-book  in  which  the  sales  were  entered  bore  the  name 
of  the  wife  only,  is  evidence  to  show  that  the  credit  was  given 
to  her  alone,  although  not  conclusive  on  that  subject.  James  v. 
Post,  40  App.  Div.  162. 

In  order  to  recover  against  a  married  woman  for  groceries  fur- 
nished, the  plaintiff  must  show  that  they  were  furnished  to  the  de- 
fendant on  her  credit  and  acting  for  herself,  and  not  as  agent  for 
her  husband.  Blendermann  v.  Wray,  115  IST.  Y.  Supp.  1081. 
An  action  may  be  maintained  against  a  married  woman  for  a  dress 
furnished  her,  without  any  express  promise  on  her  part  to  pay  for 
it,  notwithstanding  an  action  therefor  might  have  been  brought 
against  her  husband.  Mayer  v.  Lithauer,  28  Misc.  171.  So  she 
may  be  held  liable  upon  her  contract  for  work  done  by  a  seam- 
stress for  herself  and  children.  Conlin  v.  Cantrell,  64  JST.  Y.  217. 
So  she  may  be  held  liable  to  a  music  teacher  whom  she  has  em- 
ployed to  give  music  lessons  to  her  daughters,  and  for  sheet- 
music  furnished  them.  Muller  v.  Piatt,  31  Hun,  121.  She  is 
also  liable  for  money  borrowed  and  loaned  to  her,  without  regard 
to  the  purposes  for  which  the  money  was.  borrowed  or  used. 
Martin  v.  Roberts,  30  Hun,  255.  And  it  may  be  stated  generally 
that  a  married  woman  is  now  liable  on  her  contract,  no  matter 
with  whom  it  is  made,  or  what  is  the  subject-matter  of  the  con- 
tract, if  she  would  be  liable  thereon  if  unmarried.  The  ques- 
tion now  is  not  whether  she  is  liable  on  a  contract  which  she 
has  made,  but  whether  she  made  the  contract  as  a  principal  or 
as  agent  for  her  husband.  If  she  contracted  for  herself  as  princi- 
pal, she  is  liable  on  the  contract  as  it  is  her  own;  but  if  she 
contracted  for  her  husband,  as  his  agent,  it  is  his  contract,  and 
he  alone  is  liable  thereon.  To  such  contracts  the  ordinary  rules 
of  law  governing  the  relation  of  principal  and  agent  apply.  Where 
a  person  selling  goods  to  a  wife  does  not  rely  upon  her  apparent 
agency  for  her  husband,  he  is  not  entitled  to  notice  of  the  term- 
ination of  such  agency.     Wilson  v.  Thomas,  127  N.  Supp.  474. 

A  contract  made  by  a  married  woman  does  not  bind  her  hus- 
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band  or  his  property.    Laws  of  1909,  ch.  19,  §  55.    This  of  course 
refers  to  contracts  made  by  her,  for  herself,  as  principal. 

§  4.  Liability  of  a  Married  Woman  for  Wrongs. 

At  common  law  the  husband  was  liable  for  the  torts  of  his 
wife  upon  the  theory  that  the  marriage  subjected  her  person  to  his 
dominion  and  control,  so  that  the  commission  of  a  tort  by  her 
was,  in  a  degree,  at  least,  the  result  of  his  fault  or  omission. 
And  it  was  held  that  the  liability  of  the  husband  for  the  strictly 
personal  torts  of  his  wife  was  not  affected  by  the  enabling  acts, 
but  that  when  the  tort  of  the  wife  was  committed  in  the  manage- 
ment and  control  of  her  separate  property,  the  rule  was  changed, 
and  she  only  was  liable.  Baum  v.  Mullen,  47  N.  Y.  577 ;  Rowe  v. 
Smith,  45  N.  Y.  230.  Under  the  present  statute  a  married  woman 
is  liable  for  her  wrongful  or  tortious  acts ;  and  her  husband  is  not 
liable  for  such  acts,  imless  they  were  done  by  his  actual  coercion 
or  instigation,  and  such  coercion  or  instigation  cannot  be  pre- 
sumed, but  must  be  proved.  Laws  of  1909,  ch.  19,  §  57 ;  Strubing 
V.  Mahar,  4:Q  App.  Div.  409 ;  Kujek  v.  Goldman,  9  Misc.  34,  59 
St.  Eep.  543,  31  Abb.  N.  C.  314,  29  N.  Y.  Supp.  294. 

Thus,  if  a  married  woman  sets  her  husband's  dog  upon  a  child, 
it  is  the  wife  and  not  the  husband  who  is  liable  to  respond  in  dam- 
ages, where  there  is  no  evidence  that  her  act  was  done  by  his  actual 
coercion  or  instigation.     Strubing  v.  Maker,  46  App.  Div.  409. 

So,  if  a  married  woman,  living  with  her  husband  and  children 
upon  lands  which  she  owns,  permits  her  cattle  to  stray  upon  the 
lands  of  others,  she  will  be  liable  for  the  resulting  damages,  al- 
though both  the  land  and  the  cattle  are  used  for  the  support  of 
the  family.  Bowe  v.  Smith,  45  N.  Y.  230.  A  married  woman 
is  liable  for  a  fraud  committed  by  her  in  dealing  with  her  prop- 
erty, or  by  her  husband  while  acting  as  her  agent.  Baum  y. 
Mullen,  47  N.  Y.  577 ;  Banneman  v.  Powers,  56  N.  Y.  39.  When 
the  husband  is  acting  for  the  wife  as  her  agent,  his  knowledge  is 
her  knowledge  in  the  transaction  of  the  business  which  he  has  in 
charge,  and  notice  to  him  is  notice  to  her.  Adams  v.  Mills,  60  N. 
Y.  533  ;  Hensler  v.  Sefrin,  19  Hun,  564.  See  Du  Flon  v.  Powers, 
14  Abb.  N.  S.  391.  An  action  lies  against  a  married  woman  who 
is  carrying  on  business  in  her  own  behalf,  to  recover  damages  for 
injuries  sustained  by  the  negligence  of  her  servant.  Gillies  v. 
Lent,  2  Abb.  N.  S.  455. 
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When  a  married  woman  acts  and  speaks  by  her  husband,  his 
acts  and  declarations  are  hers,  and  she  must  see  to  it,  particularly 
when  he  assumes  to  act  and  speak  in  her  presence  for  her,  that 
he  speaks  and  acts  as  the  law  and  her  duty  would  require  her  to 
speak  and  act  if  she  spoke  herself.  She  must  in  such  case  dissent 
and  disapprove  his  acts  and  declarations  or  they  should  be  deemed 
hers.  She  cannot  stand  by  and  hear  him  assert  rights  for  her 
and  in  her  behalf,  or  do  wrong  for  her  benefit,  or  refuse  to  do 
what  her  legal  duty  requires,  and  escape  responsibility.  Under 
such  circumstances  she  must  be  deemed  to  assent  when  she  does  not 
dissent.    Lindner  v.  Sahler,  51  Barb.  322. 

§  5.  Liability  of  the  Husband  for  the  Support  of  the  Wife. 

Although  the  statute  relating  to  domestic  relations  provides  gen- 
erally that  a  contract  by  a  married  woman  does  not  bind  her 
husband  or  his  property,  it  is  not  presumed  that  it  was  the  in- 
tention of  the  legislature  to  change  in  any  degree  the  liability 
of  the  husband  at  common  law  for  the  suitable  support  of  his 
wife,  or  to  deprive  her  of  the  power  of  contracting  for  necessaries, 
as  his  agent,  as  was  permissible  before  and  under  the  enabling 
acts.  In  the  absence  of  any  contract  with  the  wife,  the  common- 
law  liability  of  the  husband  for  her  suitable  support  still  remains. 
Strong  v.  Moul,  22  St.  Hep.  762.  The  common-law  duty  of  a 
husband  to  support  his  family  has  not  been  changed  by  legislation 
relating  to  married  women,  and  liability  for  necessaries  furnished 
to  the  family  of  a  married  man,  though  on  the  wife's  order,  is  pre- 
sumptively and  primarily  upon  the  husband,  unless  the  wife  by 
express  agreement  charges  herself  personally  with  the  same.  Rulil 
V.  Heinz,  97  App.  Div.  442.  As  between  husband  and  wife,  the 
primary  obligation  to  provide  for  the  support  of  his  wife  and 
children  rests  upon  the  husband,  and  the  wife  is  not  bound  to  main- 
tain her  husband  and  children,  even  though  she  may  have  a  sep- 
arate estate.  Young  v.  Valentine,  177  N".  Y.  347.  But  when  the 
wife  avails  herself  of  the  powers  and  privileges  conferred  by  the 
enabling  acts,  by  making  an  express  contract  in  her  own  name, 
even  for  her  own  support,  she  will  no  longer  be  deemed  as  acting 
as  agent  for  her  husband  in  procuring  such  support,  nor  will  there 
be  any  implied  agreement  on  his  part,  as  exists  at  common  law, 
to  pay  for  such  necessaries.     Byrnes  v.  Rayner,  84  Hun,  199. 

Having  considered  the  liability  of  a  married  woman  on  her 
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contract  in  the  preceding  pages  it  now  remains  to  consider  the 
common-law  liability  of  the  husband  for  necessaries  furnished  to 
the  wife  where  she  has  not  become  liable  to  pay  therefor  by  an 
express  contract  in  her  own  name. 

The  wife  may  be  the  agent  of  the  husband  in  many  different 
instances ;  and  such  agency  may  be  express,  or  it  may  be  implied 
from  the  circumstances  of  the  particular  case.  A  married  woman 
has  authority  to  hire  servants,  or  to  purchase  such  articles  as  are 
necessary  for  the  use  of  the  family;  and  those  articles  will  be 
deemed  necessary,  if  they  are  such  as  are  unquestionably  proper 
to  be  used  in  the  family,  and  if  they  are  such  as  are  suited  to 
the  manner  of  living  which  the  husband  authorizes. 

So,  the  husband  is  liable  for  such  articles  as  she  may  purchase 
for  herself,  if  they  are  such  as  are  suitable  in  quantity  and  quality 
to  the  station  of  the  wife  in  life,  the  means  of  her  husband,  and 
the  manner  in  which  he  permits  her  to  live.  In  every  case,  it  is 
a  question  for  a  jury,  or  for  the  court  sitting  in  the  place  of  the 
jury,  whether  the  articles  supplied  to  the  wife,  and  for  which  it 
is  sought  to  make  the  husband  liable  on  his  implied  authority  to 
her,  are  or  are  not  necessaries  in  this  sense.  A  married  woman 
is  not  liable  for  medical  services  rendered  herself  and  child  in 
the  absence  of  an  express  contract  on  her  part  to  pay  therefor. 
Richards  v.  Young,  84  JST.  Y.  Supp.  265 ;  Button  v.  Weaver,  87 
App.  Div.  224;  Hazard  v.  Potts,  82  N.  Y.  Supp.  246. 

The  husband  may  show  that  the  articles  are  not  necessaries  by 
proving  that  the  wife  had  previously  supplied  herself  with  such 
articles  elsewhere,  or  that  she  had  a  sufficient  quantity  without 
making  any  new  purchases.  Beaton  v.  Benedict,  5  Bing.  28. 
Wanamalcer  v.  Weaver,  176  IST.  Y.  75. 

If  the  wife  has  a  separate  estate  or  income,  and  the  tradesman 
or  merchant  furnishes  the  articles  to  the  wife  on  her  separate 
credit,  he  cannot  subsequently  charge  the  husband  with  the  arti- 
cles and  recover  the  price  of  him.  Bentley  v.  Oriffin,  5  Taunt. 
356;  Stammers  v.  Macomb,  2  Wend.  454;  Leggat  v.  Beed,  1  Carr. 
&  Payne,  16 ;  and  Taylor  v.  Brittan,  in  note. 

A  wife  is  not  permitted  to  purchase,  nor  is  a  tradesman  or 
merchant  authorized  to  furnish  articles  to  the  wife  which  are 
above  the  means  of  the  husband,  or  his  situation  in  life. 

If  such  articles  are  furnished  to  her  without  the  consent  or 
knowledge  of  the  husband,  he  will  not  be  liable  to  pay  for  them. 
Montague  v.  Benedict,  3  Barn.  &  Cress.  631 ;  Beaton  v.  Benedict, 
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5  Eing.  28.  A  husband  may  only  be  held  for  jewelry  purchased 
by  his  wife  upon  the  implication  of  an  agency  arising  from  his 
duty  to  furnish  necessaries,  or  upon  proof  of  an  express  authority 
to  pledge  his  credit.  McBride  v.  Adwms,  84  N.  Y.  Supp.  1060. 
But  if  a  husband  allows  his  wife  to  wear  articles  in  his  presence 
and  with  his  knowledge,  which  he  would  not  ordinarily  be  liable 
to  pay  for  as  necessaries,  and  he  neither  makes  objection  nor  ex- 
presses any  disapprobation  of  the  purchase,  he  will  be  liable  to 
pay  for  them,  for  his  permission  to  her  to  retain  and  enjoy  them 
without  objection  is  equivalent  to  a  ratiiication  of  the  purchase. 
Ogden  v.  Pre7itice,  33  Barb.  160 ;  Graham  v.  Schleimer^  28  Misc. 
535;  Nagler  v.  L'Esperance,  126  N.  Y.  Supp.  464.  But  the 
mere  fact  that  the  husband  saw  the  wife  wearing  such  articles 
will  not  be  sufficient  to  render  him  liable  to  pay  for  them. 

If  a  married  woman,  who  has  sufficient  clothes,  goes,  contrary 
to  her  husband's  wish,  to  a  watering  place,  and  goes  to  balls,  and 
for  that  purpose  orders  dresses,  some  of  them  expensive,  and  un- 
suitable to  her  husband's  circumstances,  the  husband  is  not  bound 
to  pay  for  any  of  them,  and,  in  an  action  for  the  price  of  the 
dresses,  it  is  immaterial  whether  the  plaintiff  knew  these  facts 
or  not,  and  whether  the  clothes  of  the  wife  had  been  paid  for 
before  or  not;  and  the  fact  that  the  husband  afterward  saw  some 
of  the  dresses,  does  not  vary  the  case,  if  it  is  shown  that  he  dis- 
approved of  the  conduct  of  his  wife  in  ordering  them.  Atkins  v. 
Curwoodj  7  Carr.  &  Payne,  756. 

A  husband  is  bound  to  clothe  his  wife  properly,  reasonably 
and  respectably,  according  to  his  wealth  and  position,  and  if  he 
refuses  or  neglects  to  do  so  he  will  be  liable  to  pay  a  tradesman 
or  merchant  who  furnishes  the  wife  with  such  necessary  and 
proper  articles.  But,  on  the  other  hand,  the  law  will  not  encour- 
age or  tolerate  extravagance  or  wastefulness,  and  a  tradesman  or 
merchant  assumes  the  risk  of  proving  to  the  satisfaction  of  a 
jury  that  the  articles  were  proper  or  necessary.  And  some  of 
the  older  cases  are  quite  strongly  opposed  to  holding  the  hus- 
band liable  if  he  has  forbidden  the  tradesman  from  furnishing 
the  articles.  In  one  case.  Lord  Hale  said:  "It  shall  not  be  left 
to  a  jury  to  dress  my  wife  in  what  apparel  they  think  proper." 
Manby  v.  Scott,  1  Sid.  122.  This  principle  is  established  by 
numerous  cases,  and  the  effect  of  it  is  that  the  implied  liability 
of  the  husband  may  be  rebutted  by  proof  that  he  gave  express 
notice  not  to  furnish  the  goods. 
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But,  if  a  husband  neglects  or  refuses  to  furnish  his  wife  with 
articles  of  actual  necessity,  such  as  wearing  apparel  necessary  for 
comfort  and  health,  or  even  of  propriety,  the  husband  is  liable, 
for  the  law  will  not  permit  a  husband  to  refuse  to  furnish  neces- 
saries in  such  a  case,  even  if  he  is  inclined  to  do  so.  If  he  is 
pecuniarily  able,  it  is  his  duty  to  provide  comfortably  for  his  wife 
and  family,  and  if  he  refuses  to  do  so,  the  law  will  interfere  so 
far  as  to  compel  him  to  discharge  that  duty,  or  to  pay  those  per- 
sons who  perform  it  for  him.  But  where  a  merchant  or  trades- 
man has  been  expressly  forbidden  by  a  husband  to  give  credit  to 
his  wife,  it  will  be  incumbent  upon  the  party  forbidden  to  show 
affirmatively  that  articles  subsequently  supplied  to  the  wife  were 
necessaries  suitable  to  her  condition  in  life,  and  that  the  husband 
had  neglected  to  furnish  them.  Keller  v.  Philips,  40  Barb.  390, 
39  N.  Y.  351 ;  Theriott  v.  Bagioli,  9  Bosw.  578.  The  right  of  a 
wife  to  render  her  husband  liable  for  necessaries  furnished  to  her, 
does  not  arise  from  a  legal  authority  on  her  part  to  bind  him  by 
her  contracts,  but  from  a  presumed  license  which  arises  from 
cohabitation.  If  the  husband  rebuts  this  presumption  by  for- 
bidding a  sale  to  her,  any  person  who  afterwards  trusts  her,  does 
so  at  the  peril  of  proving  the  husband's  failure  to  supply  his  wife 
with  suitable  necessaries.     Keller  v.  Philips,  40  Barb.  390. 

In  an  action  to  charge  a  husband  with  the  value  of  necessaries 
supplied  to  his  wife,  the  plaintiff  is  not  bound  to  show  a  refusal 
on  his  part  based  upon  an  express  demand  that  he  support  his 
wife.  A  neglect  on  his  part  to  furnish  such  necessaries  renders 
him  equally  liable  therefor.  Hardy  v.  Eagle,  25  Misc.  471;  Ar- 
nold V.  Allen.;  9  Daly,  198.  But  the  plaintiff  must  show,  in  order 
to  recover  in  the  action,  that  the  goods  sold  and  delivered  were 
necessary  and  suitable  to  the  condition  in  life  of  the  defendant's 
wife,  and  that  she  was  not  otherwise  provided  for  by  her  husband. 
n.  A  surviving  husband  is  under  a  legal  obligation  to  bury  the 
corpse  of  his  wife,  being  allowed  to  reimburse  himself  from  the 
separate  estate  of  his  deceased  wife,  if  she  has  left  any  such 
estate.  Watlcins  v.  Brown,  89  App.  Div.  193.  And  if  he  neglects 
this  duty  he  is  liable  in  an  action  to  recover  the  reasonable  value 
of  its  performance  by  any  person  who,  on  account  of  his  absence 
or  neglect,  has  properly  incurred  the  expense  of  the  necessary 
burial.  lb.  See  also  Pache  v.  Oppenheim,  93  App.  Div.  221 ; 
Patterson  v.  Patterson,  59  N.  Y.  574. 

When  cohabitation  ceases,  and  the  husband  and  wife  live  sep- 
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arately,  a  new  state  of  things  arises  and  with  it,  to  some  extent, 
new  rules  of  law.  ISTotwithstanding  the  separation,  the  husband  is 
bound  to  support  the  wife  together  with  her  children  in  the  ab- 
sence of  either  an  agreement  or  a  decree  of  the  court  relieving 
him  of  that  burden,  and  in  such  case,  if  the  wife  purchases  only 
those  things  which  may  be  held  to  be  necessaries,  the  law  implies 
an  agency  on  her  part  to  make  the  purchases  on  the  husband's 
credit.  Hatch  v.  Leonard,  165  N.  Y.  435.  The  complaint  in 
such  action  will  be  sufficient  if  it  contains  allegations  which,  if  al- 
leged in  a  declaration  at  common  law,  would  have  stated  a  cause 
of  action  for  goods  furnished.  Thus  it  will  be  sufficient  if  it  al- 
leges that  the  plaintiff  sold  and  delivered  to  the  defendant  at  his 
request,  certain  merchandise,  to-wit,  dry  goods,  being  of  the  value 
of  $335.85,  which  sum  the  defendant  promised  to  pay  therefor  to 
the  plaintiff,  and  that  no  part  of  said  sum  has  been  paid.  Under 
such  a  complaint,  although  containing  no  reference  whatever  to 
the  defendant's  wife,  the  plaintiff  can  prove  that  the  goods  were 
purchased  by  the  wife  for  the  use  of  herself  and  children  and  that 
they  were  necessaries.  Ih.  The  husband  may  be  liable  for  neces- 
saries furnished  to  the  wife  in  certain  cases,  although  the  exist- 
ence of  an  agency  or  assent,  express  or  implied  in  fact,  is  wholly 
disproved  by  the  evidence,  and  this  upon  the  ground  of  an  agency 
implied  in  law,  although  there  can  be  none  presumed  in  fact. 
Cromwell  v.  Benjamin,  41  Barb.  558. 

Where  an  action  is  brought  to  recover  from  the  husband  the 
value  of  necessaries  furnished  to  the  wife  while  they  were  living 
apart,  it  is  incumbent  upon  the  plaintiff  to  show  not  only  that  the 
articles  furnished  were  of  the  kind  usually  denominated  neces- 
saries, but  also  that  in  consequence  of  the  inadequacy  of  the  hus- 
band's provision  they  were  actually  required  for  the  support  of 
the  wife  commensurate  with  the  husband's  means,  her  wonted  liv- 
ing as  his  spouse,  and  her  station  in  the  community.  Blooming- 
dale  V.  Brinckerhoff,  2  Misc.  49,  49  St.  Rep.  142.  A  husband 
is  legally  bound  to  supply  his  wife  with  necessaries  so  long  as  she 
does  not  violate  her  duty  as  wife.  He  may  discharge  this  obliga- 
tion by  supplying  her  with  necessarities  himself,  or  by  his  agents, 
or  by  giving  her  an  adequate  allowance  in  money.  Having  done 
this,  he  is  not  liable  to  a  tradesman  who,  Avithout  his  authority, 
furnishes  her  with  necessaries.  Cromwell  v.  Benjamin,  41  Barb. 
558.  A  plaintiff  seeking  to  recover  from  the  husband  the  value  of 
necessaries  furnished  to  the  wife  after  a  separation,  assumes  the 
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burden  of  establishing  the  existence  of  conditions  justifying  the 
wife  in  purchasing  on  the  credit  of  the  husband.  Bostwich  v. 
Brower,  22  Misc.  709. 

Such  separation  arises  by  mutual  consent,  or  by  the  fault  of 
one  of  the  parties.  If  the  wife  is  compelled  to  leave  her  husband 
by  reason  of  his  fault,  she  carries  with  her  all  her  rights  to  pur- 
chase necessaries  on  the  credit  of  the  husband. 

What  conduct  on  the  part  of  the  husband  will  justify  the  wife 
in  leaving  his  house,  has  been  the  subject  of  frequent  litigation. 
When  a  man  wrongfully  turns  his  wife  out  of  doors,  he  sends 
her  with  credit  for  her  reasonable  expenses.  Rawlins  v.  Vandyke, 
3  Esp.  250. 

But  it  is  not  necessary  that  a  husband  should  actually  and 
literally  turn  his  wife  out  of  doors,  to  render  him  liable  for  neces- 
saries furnished  to  her.  If  his  conduct  is  so  violent,  abusive, 
cruel  or  inhuman  toward  her  as  to  render  it  necessary  for  her  to 
leave  his  house,  this  is  turning  her  out  of  doors,  or  equivalent  to 
it,  so  as  to  render  the  husband  liable  for  necessaries.  A  husband 
who  turns  his  wife  out  of  doors  is  liable  for  necessaries  furnished 
to  her  notwithstanding  the  pendency  of  proceedings  for  a  limited 
divorce  in  which  alimony  is  subsequently  decreed,  and  notwith- 
standing a  notice  not  to  sell  to  her  on  credit,  or  an  offer  to  supply 
her  on  conditions  which  she  was  not  bound  to  accept.  Lord  v. 
Thompson,  9  Jones  &  Sp.  115.  When  a  wife  leaves  her  husband 
under  a  reasonable  apprehension  of  personal  violence,  her  husband 
is  liable  for  necessaries  furnished  for  her  support.  Houliston  v. 
Smyth,  3  Bing.   127. 

The  ill-treatment  of  a  husband  need  not  be  of  a  character  which 
threatens  personal  injury  to  the  wife,  in  order  to  justify  her  in 
leaving  her  husband's  house.  When  a  husband  lived  in  a  state 
of  adultery  with  a  servant  girl  in  his  own  house,  and  the  wife 
left  his  house  for  that  reason,  although  the  husband  offered  to 
provide  for  her  in  a  separate  room  in  the  same  house,  which  she 
refused  to  accept  and  left  him,  and  took  a  separate,  residence,  it 
was  held  that  he  was  liable  for  necessaries  furnished  to  her  by 
the  plaintiff,  who  knew  of  her  separation  and  of  the  alleged  cause. 
Sykes  v.  Halstead,  1  Sandf.  483.  If  a  husband  by  his  indecent 
conduct  renders  his  house  unfit  for  occupancy  by  a  modest  woman, 
his  wife  may  leave  him  and  pledge  his  credit  elsewhere.  Bazeley 
V.  Forder,  L.  K.  3  Q.  B.  559.  And  if  she  go  an  invalid  to  her 
father's  house  and  her  husband  promises  to  support  her  there, 
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and  afterwards  publishes  a  notice  not  to  trust  her  on  his  account, 
the  father  can  recover  for  her  maintenance,  even  if  the  notice  came 
to  his  knowledge.  Dauhney  v.  Hughes,  60  N.  Y.  187.  And  where 
the  wife  on  the  eve  of  her  confinement  is  compelled  to  leave  her 
husband's  house,  by  reason  of  indignities,  short  of  actual  physical 
violence,  because  so  constant  and  continued  as  to  impair  her  health 
and  render  it  unsafe  for  her  to  live  with  him,  he  will  be  liable 
for  necessaries  furnished  her  during  her  confinement.  Kent  v. 
Brinclcerliojf,  8  St.  Eep.  794. 

A  husband  is  only  bound  to  support  his  wife  at  his  own  home ; 
and  when  he  is  both  able  and  willing  to  support  her  there,  and  she 
willfully  abandons  him,  she  does  not  carry  with  her  the  credit  of 
the  husband,  nor  can  she  impose  any  liability  upon  him.  Board 
of  Supervisors  of  Monroe  Co.  v.  Budlong,  51  Barb.  493  ;  Catlin  v. 
Martin,  69  N.  Y.  393;  Blowers  v.  Sturtevani,  4  Denio,  46.  Ogle 
V.  Dershem,  91  App.  Div.  551.  A  husband's  domocile  is  prima 
facie  that  of  his  wife.  But  where  a  married  woman  is  wrongfully 
abandoned  by,  or  for  good  reasons  leaves  her  husband,  she  may 
acquire  a  separate  domicile  for  the  purpose  of  enforcing  her 
rights.  Wacker  v.  WacJcer,  139  N.  Y.  Supp.  78.  The  hus- 
band has  the  right  to  select  his  own  residence.  People  v.  Pettit, 
14:  N.  Y.  320.  And  if  he  has  selected  one  and  offers  to  support 
the  wife  there  if  she  will  live  with  him,  the  burden  is  on  the 
one  furnishing  her  with  necessaries  elsewhere  to  show  that  the 
circumstances  are  such  as  to  render  the  husband  liable  therefor. 
A  wife  cannot  abandon  her  husband's  house  and  home  and  still 
bind  him  by  contracts  for  necessaries,  provisions,  clothing  and 
medical  attendance,  except  upon  clear  and  satisfactory  proof  of 
gross  abuse,  neglect  and  misconduct  on  the  part  of  her  husband. 
Potter  v.  Virgil,  67  Barb.  578.  The  liability  of  the  husband  for 
debts  incurred  by  the  wife  is  based  upon  the  ordinary  principles 
of  agency,  and  Avhen  they  are  li\'ing  apart  there  is  no  such  implied 
agency  as  results  from  their  living  together,  and  if  she  abandons 
him  without  just  cause  and  refuses  his  offer  of  support  if  she  will 
return  to  him,  he  is  not  liable  for  necessaries  furnished  to  her. 
Constable  v.  Bosener,  82  App.  Div.  155.  And  where  the  husband 
and  wife  are  living  apart,  the  burden  is  upon  the  plaintiff  seeking 
to  impose  liability  upon  the  husband  for  necessaries  furnished  to 
the  wife,  of  showing  that  the  separation  was  without  fault  upon 
the  part  of  the  wife.  Ih.;  Keller  v.  Phillips,  39  N.  Y.  351 ;  Catlin 
V.  Martin,  69  N.  Y.  393.     And  although  there  may  have  been 
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frequent  difficulties,  quarrels  and  even  personal  contests,  this  will 
not  justify  the  wife  in  leaving  her  husband's  house,  nor  will 
he  he  liable  for  necessaries  furnished  to  her  while  living  sep- 
arately, if  it  appears  that  the  wife  was  not  under  any  appre- 
hensions of  ill-treatment  at  the  time  she  left,  but  that  she  left  it 
for  the  purpose  of  making  a  visit,  and  when  it  also  appears  that 
the  husband  had  not  used  violence  toward  her  at  any  time  within 
five  months  before  she  left,  and  she  refused  to  return  unless  the 
husband's  relations  would  leave  the  family  where  they  were  liviu"-. 
Blowers  v.  Sturtevant,  4  Denio,  46.  See  People  v.  Pettit  74 
K  Y.  320. 

So,  if  the  wife  is  guilty  of  adultery,  this  will  justify  the  husband 
in  turning  her  away,  and  he  will  not  be  liable  even  for  strict 
necessaries  which  may  be  furnished  to  her  by  third  persons,  while 
she  is  living  separately.  Morris  v.  Martin,  1  Strange,  647 ;  Man- 
wairing  v.  Sands,  2  Strange,  706;  Hardie  v.  Grant,  8  Carr.  & 
Payne,  512.  It  is  not  necessary  that  the  tradesman  or  merchant 
should  have  notice  of  the  wife's  adultery  and  separation,  in  order 
to  discharge  the  husband  from  liability.  Ih.  In  such  a  case,  the 
husband  must  prove  that  the  wife  has  been  guilty  of  adultery,  to 
constitute  a  defense;  and  a  verdict  in  his  favor,  against  another 
person  for  criminal  conversation  with  the  wife,  will  not  be  com- 
petent evidence  to  prove  the  adultery,  for  the  verdict  is  a  trans- 
action between  other  parties.     lb. 

If  the  husband  and  wife  live  apart  by  consent,  and  he  pays  her 
a  sufficient  simi  for  her  maintenance,  he  will  not  be  liable  for  neces- 
saries, if  she  has  been  guilty  of  adultery  after  the  separation. 
Cragg  v.  Bowman,  6  Mod.  147.  And,  if  a  wife,  voluntarily,  with- 
out any  fault  of  the  husband,  elopes  from  him,  he  will  not  be  liable 
to  third  persons  for  necessaries  furnished  to  her  while  so  absent, 
even  though  she  has  not  actually  committed  adultery.  McCut- 
chen  v.  McGahay,  11  Johns.  281;  Hindley  v.  Westmeath,  6  Barn. 
&  Cress.  200.  But  although  a  wife  is  guilty  of  adultery,  if  the 
husband  still  continues  to  cohabit  with  her,  he  will  be  liable  for 
necessaries  furnished  to  her  notwithstanding  her  adultery.  Nor- 
ton V.  Fazan,  1  Bos.  &  Pul.  226 ,"  Harris  v.  Morris,  4  Esp.  41 ; 
Bobison  v.  Gosnold,  6  Mod.  171. 

Where  a  wife  leaves  her  husband  on  account  of  his  ill-treat- 
ment, and  lives  separate  and  apart  from  him  for  a  period  of  eight 
years,  she  has  no  claim  against  him  or  his  estate  for  moneys  ex- 
pended by  her  during  that  period  for  her  support  and  maintenance. 
72 
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In  such  case  she  must  obtain  a  limited  divorce  or  separation  and 
an  allowance  for  her  support,  or  she  must  purchase  such  articles 
as  are  necessary  to  her  support  and  maintenance  on  his  credit. 
Pierce  v.  Pierce,  9  Hun,  50,  71  N.  Y.  154. 

If  the  separation  of  husband  and  wife  is  by  mutual  consent, 
and  a  specific  sum  is  settled  upon  the  wife,  which  is  reasonably 
sufficient  for  her  support,  the  husband  will  not  be  liable  even  for 
necessaries  furnished  to  her  by  third  persons.  Todd  v.  Stoahes, 
1  Salk.  116,  S.  C,  1  Ld.  Eaym.  444;  Calkins  v.  Long,  22  Barb. 
100;  Baker  v.  Barney,  8  Johns.  72.  The  sum. paid  to  the  wife 
must  be  reasonably  sufficient  for  the  support  of  the  wife,  to  the 
satisfaction  of  the  jury,  for  the  mere  acquiescence  of  the  wife  as  to 
the  sufficiency  of  the  sum  paid  will  not  necessarily  exonerate  the 
husband  from  liability.  Hodgkinson  v.  Fletcher,  4  Camp.  70 ; 
Envmett  v.  Norton,  8  Carr  &  Payne,  506.  But  it  has  been  held 
that  where  a  husband  consents  that  his  wife  may  live  separate  from 
him  on  terms  that  she  shall  accept  a  specified  alloAvance,  which 
is  regularly  paid,  she  has  no  authority  to  pledge  his  credit,  even 
though  such  allowance  is  inadequate.  Biffin  v.  Bigwell.  7  Hurlst. 
&  N.  877 

The  husband  must  pay  the  stipulated  sum  promptly,  or  he  will 
not  be  discharged.  Nurse  v.  Craig,  5  Bos.  &  Pul.  148;  Hunt  v. 
De  Blaquiere,  5  Bing.  550. 

If  a  husband  makes  adequate  arrangements  with  a  particular 
tradesman  to  furnish  his  wife,  who  lives  separately,  with  suitable 
necessaries,  no  other  tradesman,  who  has  notice  of  the  arrange- 
ment, can  furnish  such  necessaries  and  make  the  husband  liable 
to  pay  for  them.  Kimball  v.  Keyes,  11  Wend.  33.  A  notice  pub- 
lished in  a  newspaper  which  the  plaintiff  takes,  is  a  sufficient 
notice  in  such  a  case.    lb. 

When  the  wife  lives  separate,  and  the  plaintiff  has  express 
notice  from  the  defendant  not  to  furnish  necessaries  to  the  wife, 
the  plaintiff  cannot  recover  unless  he  proves  affirmatively  and 
clearly  that  the  husband  did  not  furnish  her  with  necessaries  suit- 
able to  her  condition.  Mott  v.  Comstock,  8  Wend.  544.  When 
a  wife  lives  apart  from  her  husband  with  his  consent,  and  there 
is  no  agreement  or  provision  made  as  to  the  payment  of  a  sum 
for  her  separate  maintenance,  the  husband  will  be  liable  for  such 
necessaries  as  may  be  furnished  to  her.  Lockwood  v.  Thomas,  12 
Johns.  248.  He  is  not  liable  for  anything  but  for  necessaries, 
and  it  is  a  question  for  the  jury  whether  the  articles  furnished 
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were  necessaries  suitable  to  the  condition  of  the  husband's  estate. 
Ih.  If  the  wife  is  properly  provided  for  from  her  own  means,  or 
by  the  liberality  of  her  friends,  or  by  any  other  person,  the  hus- 
band will  not  be  liable  to  a  tradesman  who  furnishes  necessaries 
to  her,  Liddlow  v.  Wilmot,  2  Stark.  86;  Dixon  v.  liurrell,  8 
Carr.  &  Payne,  717. 

If  a  man  lives  with  a  woman  and  holds  her  out  to  the  world  as 
his  wife,  although  she  is  not  so,  he  will  be  liable  to  the  public  or 
to  tradesmen  or  others  who  furnish  her  necessaries  in  the  same 
manner  and  to  the  same  extent  as  though  she  were  his  wife. 
AYatson  v.  TTireTkeld,  2  Esp.  637;  Robinson  v.  Nahon,  1  Camp. 
245  ;  Blades  v.  Free,  9  Barn.  &  Cress.  167 ;  Munro  v.  De  Chemant, 
4  Camp.  215 ;  Carr  v.  King,  12  Mod.  372 ;  Ryan  v.  Sams,  12 
Ad.  &  El.  N.  S.  460. 

A  husband  is  liable  for  such  necessaries  as  are  furnished  to 
his  wife  during  the  period  of  his  insanity.  Read  v.  Legard,  6 
Exch.  686.  And  a  sane  husband  who  has  voluntarily  permitted 
an  insane  wife  to  absent  herself  from  his  house  and  become  a 
public  charge,  is  liable  for  her  support  when  sued  by  the  proper 
authorities,  and  cannot  defend  the  action  upon  the  ground  of 
abandonment.  An  insane  wife  is  incapable  of  abandoning  her 
husband.     Goodale  v.  Lawrence,  88  N.  Y.  513. 

Where  husband  and  wife  live  apart,  and  the  husband  allows"  the 
children  to  live  with  their  mother,  he  thereby  constitutes  her  his 
agent  to  procure  necessaries  for  them,  and  if  the  wife  summons  a 
physician  to  attend  her  infant  child,  the  father  is  liable  for  the 
value  of  the  services  rendered.  Dixon  v.  Chapman,  56  App.  Div. 
542. 
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CHAPTEE  XXIV. 

PARENT   AND    CHILD. 

§  1.  liability  of  Parent  to  Maintain  Children. 

It  is  the  duty  of  a  parent  to  maintain  and  educate  his  children 
during  their  infancy  and  youth,  and  to  make  such  reasonable 
provision  for  their  future  usefulness  and  happiness  as  his  circum- 
stances will  permit. 

There  are  some  moral  duties  that  parents  ought  to  discharge 
toward  their  children  which  are  not  the  subject  of  legal  cogni- 
zance— though  it  is  those  duties  only  which  the  law  will  enforce 
that  will  be  noticed  at  this  time. 

The  parent  is  responsible  for  bringing  his  children  into  the 
world;  and  during  their  infancy  and  youth  they  must  be  pro- 
vided for  by  some  one,  as  they  are  entirely  helpless  at  that  time. 
Their  wants  and  necessities  must  be  supplied,  or  they  must  suffer 
or  perish;  and  the  law  declares  that  it  is  the  legal  duty  of  the 
parent  to  properly  maintain  and  educate  his  infant  children.  This 
liability  continues  until  the  child  is  able  to  provide  for  its  own 
support,  but  the  duty  does  not  extend  beyond  a  necessary  sup- 
port. The  statute  and  the  common  law  both  provide  for  the 
enforcement  of  this  duty,  if  parents  neglect  or  refuse  to  discharge 
it.  The  statute  does  not  limit  the  liability  of  the  parent  to  the 
time  while  the  child  is  an  infant,  for  if  it  is  blind,  old,  lame,  im- 
potent, or  decrepit,  so  as  not  to  be  able  to  support  himself  by 
work,  the  parent,  if  of  sufficient  ability,  may  be  compelled  to 
relieve  and  maintain  him.  See  Code  of  Criminal  Pro.  §§  91^ 
920.  So  under  the  Compulsory  Education  Law,  a  parent  may  be 
compelled  to  send  infant  children  of  suitable  age  to  school.  See 
Laws  of  1894,  ch.  6Yl,  as  amended  by  Laws  of  1909,  chapter  21, 
sections  530  to  538,  known  as  the  Education  Law,  being  chapter 
16  of  the  Consolidated  Laws. 

Section  921  of  the  Code  of  Criminal  Procedure,  in  substance, 
provides  that  if  a  father,  a  widowed  mother,  or  a  mother  living 
apart  from  her  husband,  absconds,  leaving  children  a  charge  on 
the  public,  his  or  her  property  is  liable  for  the  support  of  such 
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children.  The  Domestic  Eelations  Law  provides  that  a  married 
woman  is  the  joint  guardian  of  her  children  with  her  husband, 
with  equal  powers,  rights  and  duties  in  regard  to  them.  Laws 
of  1909,  chapter  19,  section  81;  Consolidated  Laws,  chapter  14, 
section  81. 

She  has,  as  joint  guardian  of  her  children,  co-equal  powers 
with  her  husband,  and  the  latter's  disposition  as  to  their  custody- 
made  before  his  death,  is  ineffectual  without  her  consent.  Beau- 
doin  V.  Beaudoin,  126  App.  Div.  505.  A  contract  made  by  a 
father  for  the  custody  of  his  child  in  violation  of  the  rights  of  the 
mother  is  invalid,  and  where  oral,  is  within  the  statute  of  frauds. 
The  provision  of  section  81  of  the  Domestic  Eelations  Law  does 
not  refer  to  a  woman  married  to  another  than  the  living  father 
of  the  child  after  divorce  from  him,  but  only  to  the  mother  mar- 
ried to  the  father  of  the  infant.  Matter  of  Wagner,  135  N.  Y. 
Supp.  678. 

The  Domestic  Eelations  Law  also  provides  that  where  a  child 
is  adopted,  it  shall  take  the  name  of  the  person  adopting,  and 
the  two  thenceforth  shall  sustain  toward  each  other  the  legal 
relation  of  parent  and  child,  and  have  all  the  rights  and  be 
subject  to  all  the  duties  of  that  relation.    Id.,  section  114. 

But  an  order  of  adoption  made  upon  the  consent  of  the  mother 
and  without  notice  to  the  father,  whose  whereabouts  are  known  to 
the  adopting  parties,  will  not  conclude  the  court  in  a  proceeding 
by  habeas  corpus  sued  out  by  the  father,  to  secure  the  custody  of 
such  children.  People  ex  rel.  Cornelius  v.  Callan,  124  N.  Y. 
Supp.  1074.  A  general  guardian  of  an  infant  is  charged  with  the 
duty  to  provide  for  the  support,  maintenance  and  education  of  an 
infant  out  of  his  estate,  notwithstanding  the  infant  has  a  father 
living,  provided  the  father  is  poor  and  unable  to  support  him.  He 
stands  in  loco  parentis.  Clark  v.  Montgomery,  23  Barb.  465, 
472.  , 

It  is  well-settled  law  that  the  obligation  rests  upon  a  father,  or 
other  person  standing  in  loco  parentis,  who  has  the  ability  to  do 
so,  to  support  his  infant  children  even  though  they  have  an  estate 
of  their  own,  and  that,  therefore,  one  who  furnishes  board  and 
lodging  to  infants  so  situated  cannot  recover  against  them.  Gold- 
man V.  Alexander,  165  N.  Y.  289.  The  father  must,  if  he  can, 
maintain  his  infant  children,  and  no  allowance  will  be  made  to 
him  for  that  purpose  out  of  their  property  if  his  own  means  are 
adequate,    and  this   rule   applies   and   is   a   test   in   determining 
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whether  a  decedent  stood  in  the  relation  of  a  parent  to  a  member 
of  his  household.  Matter  of  Davis,  98  App.  Div.  546 ;  Beardsley 
V.  Hotchkiss,  96  N.  Y.  201.  Where  the  parents  are  not  living, 
the  duty  to  support,  maintain  and  educate  the  infant  devolves  upon 
the  general  guardian  and  the  expense  may  be  taken  out  of  the 
estate  of  the  infant;  and  where  necessaries  are  furnished  upon  the 
credit  of  the  parent  or  under  contract  with  the  parent  or  general 
guardian,  no  liability  is  established  against  the  infant,  although 
he  has  a  separate  estate ;  and  in  order  to  charge  the  infant  therefor 
on  his  own  promise,  the  plaintiif  must  prove  as  a  part  of  his 
affirmative  case,  that  the  obligation  has  not  been  discharged  by 
the  parent  or  guardian.  Murphy  v.  Holmes,  87  App.  Div.  366. 
A  provision  in  a  judgment  of  divorce  that  the  wife  shall  have 
the  care  and  custody  of  the  child,  without  providing  for  its  main- 
tenance, does  not  relieve  the  husband  of  his  obligation  to  support 
the  child.     White  v.  White,  138  K  Y.  Supp.  1082. 

But  the  more  frequent  question  is,  how  far  the  common  law 
extends  the  liability  of  a  parent  to  third  persons  for  articles 
furnished  by  them  to  his  children,  under  a  claim  that  they  were 
necessaries.  Where  a  parent  has  neglected  or  refused  to  pro- 
vide necessaries  for  his  infant  children,  and  those  necessaries  have 
been  supplied  by  a  stranger,  and  where  the  courts  have  held  the 
parent  liable  to  pay  for  such  articles,  they  have  still  differed 
among  themselves  upon  the  question  whether  the  parent's  lia- 
bility arose  upon  an  implied  agency,  which  authorizes  the  child 
to  purchase  necessaries,  or  whether  the  liability  is  a  legal  one, 
independent  of  any  implied  agency.  See  Manning  v.  Wells,  85 
Hun,  27,  28.  But  in  those  cases  in  which  necessaries  are  fur- 
nished to  an  infant  who  is  incapable,  on  account  of  its  tender 
years,  or  by  reason  of  disease  of  body  or  mind,  from  making 
any  legal  contract,  or  from  acting  in  any  manner  as  the  agent  of 
the  parent,  it  is  evident  that  the  liability  of  the  parent  cannot 
be  put  upon  any  ground  except  that  his  liability  is  a  legal  one 
which  arises  from  the  nature  and  circumstances  of  the  case.  And 
in  such  cases  the  liability  of  the  parent  must  be  deemed  to  be  a 
legal  one,  independently  of  any  contract,  for,  if  it  were  other- 
wise, the  infant  would  be  liable  to  suffer  for  want  of  assistance, 
because  it  could  not  make  any  contract  by  which  to  provide  for 
itself.  For  all  practical  purposes,  it  is  unimportant  which  is  the 
true  ground  of  liability,  as  either  of  them  compels  the  parent 
to  pay  for  such  necessaries  as  may  have  been  supplied  for  his 
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children,  if  he  has  neglected  or  refused  to  furnish  them  himself. 
The  legal  liability  of  a  parent  does  not  extend  beyond  compelling 
a  parent  to  provide  necessaries  for  his  children.  And  if  articles 
which  are  not  necessaries  are  furnished  to  infant  children,  the 
authority  of  the  parent  to  make  the  purchase  must  be  proved,  or 
he  is  not  liable.  If  the  articles  supplied  are  necessaries,  the 
father's  authority  for  the  purchase  may  be  presumed,  or  the  right 
to  supply  them  may  be  given  by  the  law,  provided  the  parent 
does  not  supply  them  himself,  or  he  is  not  ready  or  willing  to 
supply  them.  The  father  has  been  held  liable  for  the  funeral 
expenses  of  a  minor  child  living  with  its  mother  who  was  residing 
apart  from  him  at  the  time  of  its  death,  pending  a  separation 
suit  in  which  he  was  paying  her  alimony.  Gohber  v.  Empting, 
129  ]Sr.  Y.  Supp.  4 

But,  where  a  parent  supplies  his  children  with  necessaries,  he 
will  not  be  liable  to  a  third  person,  even  if  he  furnishes  the  chil- 
dren with  articles  which  are  strictly  of  the  character  of  necessaries, 
unless  it  is  done  by  the  authority  of  such  parent.  One  who  seeks 
to  make  a  parent  liable  for  purchases  of  a  child  must  show  a  fail- 
ure on  the  part  of  the  parent  to  provide  necessaries,  and  that  the 
goods  supplied  were  in  fact  necessaries.  Smith  v.  Church,  5  Hun, 
109.  The  only  reason  why  a  parent  is  ever  liable  to  strangers 
for  supplying  his  children  with  necessaries  is  because  he  has  him- 
self omitted  to  discharge  that  duty,  and  the  law  will  provide  for 
the  wants  of  the  children  by  authorizing  strangers  to  discharge 
the  duty  which  the  parent  has  omitted.  Matter  of  Ryder,  11 
Paige,  185.  But  when  the  parent  is  not  thus  in  fault,  the  reason 
of  the  rule  fails,  and  the  rule  itself  then  ceases.  Clinton  v.  Row- 
land, 24  Barb.  634.  A  mother  is  not  chargeable  with  the  amount 
of  a  check  forged  by  her  son.  Muller  v.  Barker,  90  N.  Y.  Supp. 
388. 

Where  an  infant  lives  with  the  father,  or  under  his  control,  his 
judgment  as  to  what  are  necessaries  will  be  so  far  conclusive  that 
he  will  not  be  held  liable  for  any  articles  furnished  to  the  infant, 
unless  they  are  such  as  are  required  to  relieve  him  from  absolute 
want.  Van  ValJcinburgh  v.  Watson,  13  Johns.  480 ;  Pooch  v.  Mil- 
ler, V  Hilt.  108.  Where  an  infant  does  not  live  with  the  parent, 
but  has  voluntarily  left  the  parent's  house,  against  his  consent  and 
in  violation  of  his  express  commands,  the  parent  will  not  be  liable 
to  a  third  person  who  has  furnished  such  infant  with  articles  which 
are  strictly  necessaries.    Raymond  v.  Loyl,  10  Barb.  483 ;  Shelton 
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V.  Springeti,  2  J.  Scott,  452.  So,  if  an  infant  leaves  his  father's 
house  against  the  wishes  but  with  the  consent  of  the  parent,  the 
latter  will  not  be  liable  to  pay  the  expenses  which  are  incurred  in 
attending  the  infant  during  a  dangerous  illness.  Johnson  v.  Oib- 
son,  4  E.  D.  Smith,  231.  So,  if  a  parent  is  willing  to  support 
his  infant  child,  and  a  relative,  without  his  request,  hut  with 
his  assent,  receives  the  child  into  his  family,  and  supports  it  as 
his  own,  the  parent  is  not  liable  for  such  support  upon  an  implied 
promise  to  pay.     Chilcott  v.  Trimhle,  13  Barb.  502. 

A  parent  cannot  be  made  liable  to  pay  a  third  person  for  neces- 
saries furnished  to  an  infant  child,  until  it  is  clearly  proved  that 
the  parent  has  neglected  to  furnish  such  articles  as  were  necessary 
for  the  infant  in  his  condition  of  life.  Clinton  v.  Rowland,  24 
Barb.  634. 

In  determining  whether  articles  are  necessaries,  a  jury,  or  the 
justice  in  their  place,  ought  to  take  into  account  the  means  of 
the  parent,  his  condition  in  life,  and  the  wants  of  the  infant. 

The  wants  of  an  infant  of  twelve  years,  or  one  of  delicate 
health,  are  materially  different  from  those  of  a  strong,  healthy 
person  who  has  nearly  attained  full  age.  And,  if  an  infant  is 
able,  by  proper  exertions,  to  provide  wholly  or  partially  for  him- 
self, the  parent  ought  not  to  be  held  to  the  same  liability  that  he 
would  be  for  the  wants  of  a  feeble  or  young  child. 

The  common-law  liability  of  a  father  to  maintain  his  child 
ceases  as  soon  as  the  child  becomes  of  age,  without  any  reference 
to  the  wealth  of  the  father. 

A  father  is  obliged  to  maintain  his  infant  children  if  he  is 
pecuniarily  able  to  do  so,  though  the  rule  now  observed,  and  that 
formerly  practiced^  differs  in  this  respect,  that  the  courts  will  now 
interpose  and  make  an  allowance  out  of  the  estate  of  the  infants, 
if  that  is  abundant  and  that  of  the  parent  is  limited.  Matter  of 
Kane,  2  Barb.  Ch.  375 ;  Newport  v.  Cook,  2  Ashm.  332.  And 
if  the  estate  of  the  parent  is  considerable,  and  sufficient  to  main- 
tain infant  children,  yet,  if  their  estate  is  larger  than  that  of  the 
parent,  the  court  will  make  an  allowance  out  of  the  estate  of 
the  infants  towards  their  own  support.  Jervoise  v.  Silk,  Cooper's 
Eq.  Eep.  52.  But  a  mother  is  under  no  legal  obligation  to  su- 
port  children  who  have  sufficient  property  of  their  own  for  that 
purpose.  Elliott  v.  Gibbons,  30  Barb.  498 ;  Haley  v.  Bannister,  4 
Mad.  Ch.  146  top,  or  275  margin. 

The  statute  which  requires  parents  or  children  to  support  each 
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other  when  poor,  decrepit,  etc.,  extends  only  to  relatives  by  blood. 
And,  therefore,  a  husband  is  not  liable  for  the  support  of  the 
children  of  his  wife  by  a  former  husband.  Gay  v.  Ballou,  4  Wend. 
403 ;  Tuhh  v.  Harrison,  4  Term,  118 ;  Cooper  v.  Martin,  4  East, 
76.  So  a  son-in-law  is  not  legally  bound  to  support  his  wife's 
mother.  Anon,  3  N.  Y.  Leg.  Obs.  354.  Under  our  statutes,  a 
child  is  bound  to  support  his  maternal  as  well  as  his  paternal 
grandparents.  Ex  parte  Hunt,  5  Cow.  284.  But  this  liability  is 
created  solely  by  statute,  and  it  can  be  enforced  in  no  other  mode 
than  that  prescribed  by  it;  and,  therefore,  a  promise  by  a  child  to 
pay  for  necessaries  which  had  been  previously  furnished,  without 
his  request,  by  a  third  person  to  his  indigent  parent,  is  not  im- 
plied by  law ;  and  an  action  to  recover  for  necessaries  so  furnished 
cannot  be  maintained.    Edwards  v.  Davis,  16  Johns.  281. 

And  in  such  a  case,  even  an  express  promise  will  not  render 
the  child  liable,  because  there  is  no  legal  and  sufficient  considera- 
tion to  support  the  promise.  Mills  v.  Wynian,  3  Pick.  207 ;  Cooh 
V.  Bradly,  7  Conn.  57;  Ingraham  v.  Gilbert,  20  Barb.  151; 
Herendeen  v.  De  Witt,  49  Hun,  53.  But  where  a  son  requests  the 
superintendent  of  the  poor  to  take  proceedings  to  have  a  parent 
committed  to  an  asylum,  and  promises  to  pay  a  certain  sum  for 
the  future  support  of  the  parent,  he  will  be  liable  on  his  promise 
upon  the  commitment  of  the  parent  in  pursuance  of  such  request. 
lb. 

When  the  liability  of  a  parent  for  articles  furnished  to  his 
infant  children  is  not  put  upon  the  ground  of  a  legal  obligation 
to  pay  for  the  articles  as  necessaries,  but  is  placed  upon  the 
ground  that  the  infant  was  the  legally  authorized  agent  of  the 
parent  for  the  purpose  of  making  such  purchase,  the  authority 
of  the  child  to  act,  or  its  agency,  must  be  clearly  established, 
before  a  recovery  can  be  had  against  the  parent.  The  agency 
need  not  be  by  an  express  authority,  but  may  be  implied  from 
circumstances.  And  if  it  is  shown  that  an  infant  has  ordered 
clothes  of  a  person,  and  that  the  parent  subsequently  paid  for 
them  without  objection,  this  will  be  evidence  from  which  a  jury 
may  infer  an  authority  from  the  parent  to  the  child  to  make  sub- 
sequent similar  purchases  from  the  same  person.  Henry  v.  Betts, 
3  Hilt.  156.  And  if  an  infant  purchases  articles  which  are  neces- 
saries, in  the  situation  in  which  the  parent  has  placed  him,  a 
jury  may  infer  an  authority  to  make  the  purchase.  Baker  v.  Keen, 
2  Stark.  501.    But  a  parent  is  not  liable  for  a  wrongful  and  will- 
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ful  act  of  his  infant  child,  as,  for  instance,  where  he  wrongfully 
and  willfully  sets  the  parent's  dog  upon  the  hog  or  cow  of  a  third 
person  without  the  parent's  knowledge  or  approval.  Tijft  v.  Tifft, 
4  Denio,  175, 

§  2.  Education  of  Children. 

It  is  the  highest  moral  duty  that  a  parent  owes  to  his  children 
to  see  that  they  are  properly  educated.  And,  in  this  State,  that 
duty  is  generally  discharged  in  a  proper  manner.  In  a  country 
where  the  highest  honors  of  the  State  are  conferred  upon  those 
who  are  most  worthy  and  intelligent,  every  parent  will  naturally 
wish  to  enable  his  children  to  be  competitors  for  the  prize.  But, 
if  this  is  not  his  ambition,  the  ordinary  pursuits  of  life  all  give 
the  advantage  to  those  who  are  educated  in  such  a  manner  as  to 
be  competent  to  transact  business  intelligently  and  efficiently. 
Again,  education  in  this  State  is  obtained  at  a  nominal  expense, 
under  our  excellent  system  of  free  schools,  and  that  parent  must 
be  unfeeling  and  degraded  indeed,  if  he  intentionally  or  negli- 
gently omits  to  confer  upon  his  children  the  best  education  which 
he  is  able  to.  "A  parent  who  sends  his  son  into  the  world  unedu- 
cated, and  without  skill  in  any  art  or  science,  does  a  great  injury 
to  mankind,  as  well  as  to  his  own  family,  for  he  defrauds  com- 
munity of  a  useful  citizen,  and  bequeaths  to  it  a  nuisance."  2 
Kent's  Com.  195,  orig.  page. 

Education  in  the  useful  branches  of  learning  may  be  regarded 
as  one  of  those  necessaries  which  a  parent  is  bound  by  law  to 
provide  for  his  infant  children.  And  if  he  neglects  or  refuses  to 
discharge  that  duty,  he  will  be  liable  to  any  person  who  gives 
proper  and  valuable  instructions  to  such  infant  in  any  branch  of 
learning  which  is  useful  and  necessary  to  a  citizen  in  his  station 
of  life. 

Under  the  Compulsory  Education  Act  of  this  State  a  parent  may 
be  compelled  to  send  his  children  to  school  for  a  sufficient  period 
to  allow  children  of  ordinary  abilities  to  obtain,  at  least,  the  rudi- 
ments of  an  education,  and  to  this  extent  the  lawmakers  have  de 
termined  in  advance  the  duty  and  liability  of  the  parent  in  this 
important  particular  and  have  so  framed  the  statute  as  to  provide 
for  its  effectual  enforcement.  Consolidated  Laws,  chapter  16, 
Laws  1909,  chapter  21,  sections  530  to  538.  The  provision  in  a 
decree  of  divorce  for  the  custody  of  a  young  child  will  not  be  so 


PAEENT  AND  CHILD.  1147 

modified  as  to  interfere  with  its  attendance  at  school.     Van  Buren 
V.  Van  Buren,  78  N.  Y.  Supp.  23. 

§  3.  Of  the  Rights  of  Parents. 

The  rights  and  duties  which  exist  between  parents  and  child- 
dren  are  reciprocal  or  correlative. 

The  parent  is  under  an  obligation  to  maintain  and  educate  his 
infant  children.  And,  on  the  other  hand,  such  children  owe  to 
their  parents  obedience  and  assistance  during  their  infancy,  and 
gratitude  and  reverence  during  their  entire  lives.  And  the  law 
enforces  a  performance  of  a  portion  of  those  duties,  and  the  par- 
ent is  legally  authorized  to  enforce  such  a  discipline  as  may  be 
requisite  for  a  proper  discharge  of  the  duties  of  his  trust. 

A  father  is  entitled  to  the  custody  and  the  services  or  earnings 
of  his  infant  children,  and  this  is  entirely  just  and  reasonable  since 
the  law  compels  him  to  maintain  and  educate  them. 

A  father  will  not  be  deprived  of  the  custody  of  his  children  by 
reason  of  a  provision  awarding  their  custody  to  the  mother,  con- 
tained in  a  decree  of  divorce  obtained  in  another  state  under  con- 
ditions which  rendered  it  ineffectual  here.  People  ex  rel.  Catlin 
v.  Catlin,  69  Misc.  191.  A  parent  may  invoke  by  petition  the 
chancery  powers  of  the  supreme  court  to  obtain  the  custody  of 
a  child,  and  where  the  mother  in  whose  custody  the  child  is  cannot 
maintain  it  and  left  it  with  an  aunt,  and  it  further  appears  from 
the  record  of  a  separation  suit  brought  by  the  mother  after  aban- 
doning her  husband  that  she  had  not  always  conducted  herself  as  a 
dutiful  wife  and  mother,  held,  reversing  the  court  below,  that 
the  child  would  be  awarded  to  the  father  on  his  petition.  Matter 
of  Tierney,  128  App.  Div.  835 ;  Wilcox  v.  Wilcox,  14  IST.  Y.  575 ; 
Matter  of  KnowacJc,  158  N".  Y.  482. 

The  general  rule  is,  that  whatever  an  infant  child  earns  by  ren- 
dering services  for  another,  belongs  to  the  parent,  who  may  sue 
for  it  in  his  own  name.  Shute  v.  Dorr,  5  Wend.  204 ;  Letts  v. 
Brooks,  Hill  &  Denio,  36.  A  mother,  in  case  of  the  father's  death, 
has  the  same  right  to  the  services  of  a  minor  child  that  the  father 
would  have  if  living.  Oray  v.  Dwiand,  50  Barb.  100,  51  IST.  Y. 
424;  Furman  v.  Van  Sise,  56  N".  Y.  435;  Simpson  v.  Bwk,  5 
Lans.  337 ;  Kennedy  v.  N.  Y.  C.  &  H.  R.  B.  B.  Co.  35  Hun,  186. 

It  has  been  held,  that  a  father  might  bind  his  infant  son  as  an 
apprentice  to  another  person,  and  that  a  contract  of  that  kind 


1148  PARENT  AND  CHILD. 

would  be  valid  so  as  to  entitled  the  father  to  the  price  agreed  to 
be  paid  for  the  infant's  services,  and  so  as  to  render  the  parent 
liable  for  damages  if  such  infant  did  not  remain  and  perform  the 
agreed  service,  and  the  parent  did  not  attempt  to  require  such 
performance.  Van  Doran  v.  Young,  13  Barb.  286 ;  Foivler  v.  Hol- 
lenheclc,  9  Barb.  309. 

A  plaintiff  vpho  sues  to  recover  for  services  rendered  by  an 
infant,  and  claims  to  recover  on  the  ground  that  the  infant  is  his 
son,  must  prove  that  the  child  is  his,  and  that  it  is  legitimate,  if 
the  defendant's  answer  denies  that  the  plaintiff  is  such  father. 
Armstrong  v.  McDonald,  10  Barb.  300.  But  when  the  infant  is 
called  as  a  witness,  and  he  swears  that  the  plaintiff  is  his  father, 
and  the  proof  shows  that  the  defendant  sent  word  to  the  plaintiff 
to  come  or  send  for  the  money  earned,  and  that  he  will  pay,  etc., 
this  will  be  sufficient  to  authorize  a  jury  to  find  in  favor  of  the 
plaintiff.    Haight  v.  Wright,  20  How.  91. 

When  a  child  performs  services  for  the  parent,  and  resides  in 
his  family  during  infancy,  and  then  continues  to  reside  in  his 
family  for  several  years  after  attaining  the  age  of  twenty-one 
years,  and  to  perform  similar  services,  but  without  any  agree- 
ment for  compensation,  the  law  will  not  imply  a  promise  that  the 
parent  shall  pay  wages.  Dye  v.  Kerr,  15  Barb.  444;  Wilcox  v. 
Wilcox,  48  Barb.  327;  Thornton  v.  Grange,  66  Barb.  507;  Sulli- 
van V.  Sullivan,  6  Hun,  658;  Lind  v.  SuUestadt,  21  Hun,  364; 
Gallaher  v.  Vought,  8  Hun,  87.  And  see  Cropsey  v.  Sweeney, 
27  Barb.  310.  But  when  a  father  promised  his  infant  daughter 
that  he  would  pay  her  a  specified  sum  per  week  for  such  labor  as 
she  might  subsequently  perform  for  him,  and  the  daughter  worked 
for  him  during  her  infancy,  and  for  several  years  thereafter,  it 
was  held  that  she  was  entitled  to  recover  wages  at  the  stipulated 
price,  for  the  services  rendered  after  she  became  twenty-one  years 
of  age.    Fort  v.  Gooding,  9  Barb.  371. 

A  stepfather  is  not  bound  by  law  to  maintain  the  infant  chil- 
dren of  his  wife  by  a  former  husband,  nor  is  he  entitled  to  claim 
the  custody  or  services  of  such  children,  yet  if  he  assumes  the 
relation  of  a  parent  toward  them,  and  receives  them  into  his 
family,  and  supports  and  educates  them  in  the  same  manner  he 
does  his  own  children,  he  will  not  be  liable  to  them,  upon  any 
implied  promise,  for  any  services  rendered  by  them  while  they 
were  infants,   notwithstanding  the  value  of  their  services  may 
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exceed  the  expenses  of  their  education  and  support.  Williams  v. 
Hutchinson,  5  Barb.  122,  3  E".  Y.  312. 

A  parent  may  emancipate  an  infant  child  and  confer  a  right 
upon  it  to  acquire  property  and  possess  it  as  against  all  persons 
-whatsoever.  McCoy  v.  Hoffman,  8  Cow.  84;  Sliute  v.  Dorr,  5 
Wend.  204;  Burlingame  v.  Burlingame,  1  Cow.  92;  Stanley  v. 
National  Union  Bank,  115  E".  Y.  122. 

If  an  infant  malces  a  contract  to  render  services  for  another 
person,  and  upon  an  agreement  that  he  is  to  receive  the  wages 
earned,  and  the  father  knows  of  the  arrangement,  and  makes  no 
objection,  there  is  an  implied  assent  that  the  infant  shall  have 
his  own  earnings.    Armstrong  v.  McDonald,  10  Barb.  300. 

If  a  father  leaves  his  infant  son,  and  remains  absent  for  sev- 
eral years,  without  contributing  to  the  infant's  support  or  educa- 
tion, and  the  infant  in  the  meantime  manages  his  own  affairs,  and 
earns  wages,  the  emancipation  of  the  child  may  be  presumed,  and 
he  may  recover  for  the  services  rendered  during  his  infancy.  Can- 
ovar  V.  Cooper,  3  Barb.  115.  Whether  a  parent  intends  to  eman- 
cipate his  child  is  a  question  of  fact,  and  it  may  be  inferred  from 
circumstances  in  the  absence  of  direct  proof.  Ih.  The  law  will 
sometimes  imply  an  emancipation  from  parental  authority  and 
control,  as  where  the  father  compels  or  consents  that  his  minor 
child  shall  go  abroad  and  earn  his  own  livelihood,  or  neglects  to 
support  him.  Lind  v.  SuUestadt,  21  Hun,  364.  When  a  parent 
neglects  or  refuses  to  maintain  or  educate  his  infant  child,  he 
fails  to  perform  that  duty  which  entitles  him  to  claim  the  ser- 
vices of  such  child,  and  justice  itself  demands  that  the  infant 
should  have  such  wages  as  he  may  earn,  for  the  purpose  of  pro- 
viding himself  with  those  necessities  which  his  parent  has  neglect- 
ed to  furnish. 

The  Domestic  Eelations  Law  provides  that  where  a  minor  is  in 
the  employment  of  a  person  other  than  his  parent  or  guardian, 
payment  to  such  minor  of  his  wages  is  valid,  unless  such  parent 
or  guardian  notify  the  employer  in  writing,  within  thirty  days 
after  the  commencement  of  such  service,  that  such  wages  are 
claimed  by  such  parent  or  guardian,  but  whenever  such  notice  is 
given  at  any  time  payments  to  the  minor  shall  not  be  valid  for 
services  rendered  thereafter.  Laws  of  1909,  chapter  19,  section 
72 ;  Consolidated  Laws,  chapter  14,  section  Y2. 

Where  a  father  made  a  contract  for  his  own  services  and  those 
of  an  infant  son,  in  the  business  of  selling  goods  as  clerks,  and 
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services  were  rendered  for  the  defendant  under  this  contract,  and 
the  father  permitted  the  son  to  receive  such  of  his  wages  as  Avere 
collected,  and  received  pay  from  him  as  a  boarder,  it  was  held 
that  the  father  had  a  right  to  maintain  an  action  against  the  de- 
fendant for  refusing  to  employ  and  pay  the  wages  agreed;  and 
that  the  father  was  entitled  to  recover  any  unpaid  wages  which 
the  son  had  earned,  as  well  as  the  damages  resulting  from  a 
refusal  to  employ  him.  Wentworth  v.  Buhler,  3  E.  D.  Smith, 
305. 

The  cases  in  which  a  parent  has  been  permitted  to  recover 
damages  for  an  injury  done  to  his  infant  child  seem  to  be  limited 
by  the  principle  that  he  must  have  suffered  some  loss  of  service 
by  the  infant,  or  must  have  sustained  some  other  injury,  to  main- 
tain the  action.  In  an  action  by  a  father  for  a  grossly  indecent 
assault  upon  his  infant  daughter,  the  measure  of  damages  is  the 
actual  loss  which  the  plaintiff  has  sustained ;  and  he  cannot  re- 
cover exemplary  damages,  because  an  action  lies  for  them  in 
the  infant's  own  name.  Whitney  v.  Hitchcock,  4  Denio,  461.  In 
such  a  case,  a  father  cannot  release  or  compromise  the  right  of 
action  of  such  infant  daughter,  even  though  he  has  commenced 
a  suit  in  her  name  to  recover  her  damages.  Loomis  v.  Cline,  4 
Barb.  453.  If  an  infant  child  is  wrongfully  expelled  from  a 
common  school  by  the  trustees  of  the  district,  the  right  of  action, 
if  any,  must  be  in  the  name  of  the  child  and  for  its  benefit,  and 
no  action  will  lie  in  the  name  of  the  father.  Stephenson  v.  Hall, 
14  Barb.  222. 

A  father  may  maintain  an  action  for  the  seduction  of  his  infant 
daughter,  although  she  is  not  in  his  actual  service  at  the  time  of 
the  seduction,  and  although  she  was  actually  in  the  service  of  an- 
other person  at  that  time.  Mulvehull  v.  Millward,  11  N.  Y.  343 ; 
Martin  v.  Payne,  9  Johns.  387;  Nickleson  v.  Stryker,  10  Johns. 
115 ;  Clark  v.  Fitch,  2  Wend.  459.  To  maintain  the  action  in 
the  name  of  the  father,  it  is  sufficient  to  show  that  he  was  legally 
entitled  to  his  child's  services  at  the  time  of  the  seduction.  lb. 
If  the  father  is  dead,  the  mother  may  maintain  the  action.  Fur- 
man  V.  Van  Sise,  56  JST.  Y.  435 ;  Maiter  of  Ryder,  11  Paige, 
185.  But  when  the  child  is  of  full  age,  the  father  is  not  entitled 
to  maintain  the  action  unless  he  shows  that  the  relation  of  master 
and  servant  actually  existed  at  the  time  of  the  injury.  Postle- 
thwaite  v.  Farkes,  3  Burr.  1878 ;  Nickelson  v.  Stryker,  10  Johns. 
115. 
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A  stepfather  cannot  maintain  an  action  for  the  seduction  of 
his  stepdaughter  who  does  not  reside  with  him,  but  is  in  the  ac- 
tual service  of  another  person  at  the  time  of  the  seduction.  Bart- 
ley  V.  Richtmyer,  4  N.  Y.  38.  A  stepfather,  standing  in  loco 
parentis,  may  sue  for  loss  of  services  of  the  stepchild,  caused  by 
defendant's  negligence.  Wessel  v.  Gerhen,  73  N.  Y.  Supp.  192. 
But  if  such  stepdaughter  is  adopted  by  the  stepfather,  and  is  sup- 
ported by  him,  and  she  resides  in  his  family,  he  may  maintain  an 
action  for  her  seduction.  Bracy  v.  Kibbe,  31  Barb.  273.  If  a 
father  binds  his  infant  daughter  out  as  an  apprentice,  he  cannot 
maintain  an  action  for  her  seduction,  although  it  may  be  accom- 
lislied  by  the  person  to  whom  she  was  bound  (Dain  v.  Wykojf,  7 
N.  Y.  191),  unless  the  defendant  procured  her  to  be  indentured 
to  him  as  a  servant  as  a  means  of  effecting  the  seduction.  Dain 
V.  Wyckojf,  18  ISr.  Y.  45. 

An  action  cannot  be  maintained  in  the  name  of  an  infant  for 
an  injury  done  to  him,  when  it  appears  that  he  was  of  such  tender 
years  as  to  want  proper  discretion  in  taking  care  of  himself,  and 
when  the  injury  was  done  by  running  over  him  in  a  public  high- 
way, in  the  absence  of  any  proper  person  to  take  care  of  him, 
and  when  the  injury  was  not  done  voluntarily  or  by  culpable  neg- 
ligence. Hartfield  v.  Roper,  21  Wend.  615 ;  Lynch  v.  Nurdin, 
1  Ad.  &  E.  ]Sr.  S.  30 ;  Adams  v.  Nassau  Electric  R.  R.  Co.  41  App. 
Div.  334;  Albert  v.  Albany  Railway  Co.  5  App.  Div.  544. 

A  parent  cannot  recover  damages  for  the  loss  of  the  services 
of  his  infant  son  by  reason  of  the  injury  done  to  the  child,  if  the 
latter,  by  his  negligence,  caused  the  injury.  Gilligan  v.  N.  Y.  & 
Harlem  R.  R.  Co.  1  E.  D.  Smith,  453.  An  action  will  not  lie  by  a 
parent  to  recover  for  the  loss  of  the  love  and  affection  of  a  child. 
Miles  V.  CuihbeH,  122  JST.  Y.  Supp.  703. 


1152  COMMON  COUNTS. 


CHAPTEE  XXV. 


COMMON  COUNTS. 

§  1.  Goods  Bargained  and  Sold. 

An  action  by  a  vendor  against  a  purchaser  of  goods  who  re- 
fuses to  accept  and  receive,  or  to  pay  for  them,  is  materially  differ- 
ent from  an  action  to  recover  the  price  of  goods  sold  and  delivered. 
In  an  action  for  a  breach  of  contract  in  not  accepting  and  paying 
for  the  goods,  the  plaintiff  must,  in  the  first  place,  show  that  a 
valid  contract  of  sale  was  made  between  the  parties. 

In  an  action  for  goods  sold  and  delivered,  the  plaintiff  must 
show  an  actual  delivery  of  the  goods,  or  what  is  equivalent  to  that, 
or  he  will  fail  in  his  action.    Evans  v.  Harris,  19  Barb.  416. 

But,  in  this  form  of  action,  it  is  not  essential  to  show  that  there 
was  anything  more  than  a  valid  contract  of  sale,  and  a  perform- 
ance by  the  plaintiff  of  his  part  of  the  agreement. 

If  the  goods  had  been  actually  delivered,  the  usual  count  for 
goods  sold  and  delivered  will  be  sufficient,  as  well  as  the  proper 
mode  of  declaring,  and  the  value  of  the  goods  will  be  the  amount 
recovered.  But,  if  the  goods  have  not  been  delivered  in  conse- 
quence of  the  refusal  of  the  defendant  to  accept  and  pay  for  them, 
or  to  accept  them  as  agreed,  the  complaint  must  be  special,  and 
the  recovery  in  such  action  will  be  for  the  recovery  of  such  dam- 
ages as  the  law  awards  for  the  defendant's  breach  of  his  agree- 
ment. Where  there  is  a  valid  contract  of  sale,  the  vendor  may  re- 
tain the  possession  of  the  goods  until  the  purchase  price  has  been 
paid,  but  the  contract  to  pay  the  price  is  nevertheless  in  full  force 
as  against  the  defendant.  If  the  purchaser  refuses  to  pay  the 
price  and  take  the  goods,  the  vendor  may  retain  them  in  his  pos- 
session, and  still  bring  his  action  against  the  purchaser  for  his  re- 
fusal to  take  and  pay  for  them.  And,  in  such  an  action,  if  the 
plaintiff  establishes  that  the  goods  were  bargained  and  sold  to  the 
defendant,  he  may  recover  a  judgment  for  the  purchase  price,  and 
retain  possession  of  the  goods  until  such  judgment  is  collected. 
Slade  V.  Morley,  4  Coke,  92&;  Orr  v.  Bigelow,  20  Barb.  21; 
Bement  v.  Smith,  15  Wend.  493;  Chamherlain  v.  Farr,  23  Vt. 
265;  Hanna  v.  Mills,  21  Wend.  90. 
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As  has  been  stated  in  another  volume,  a  vendor  of  personal 
property,  when  the  vendee  has  declined  to  take  the  property  and 
pay  for  it,  ordinarily  has  the  choice  of  any  of  three  methods  to 
indemnify  himself  against  loss:  1.  He  may  store  or  retain  the 
property  for  the  vendee  and  sue  him  for  the  entire  purchase  price ; 
2.  He  may  sell  the  property  and  recover  the  difference  between 
the  contract  price  and  the  price  obtained  upon  a  resale ;  or  3.  He 
may  keep  the  property  as  his  own,  and  recover  the  difference  be- 
tween the  market  value  at  the  time  and  place  of  delivery,  and  the 
contract  price.  Dunstan  v.  Mc Andrew,  44  N.  Y.  72,  78  ;  Leivis  v. 
Oreider,  51  K  Y.  231,  237;  Hayden  v.  Demets,  53  K  Y.  426, 
431 ;  Cohen  v.  Piatt,  69  IST.  Y.  248,  352 ;  Mason  v.  Decker,  72. 
]Sr.  Y.  599 ;  Quid  v.  Wheeler,  78  K  Y.  305 ;  Porter  v.  Wormser, 
94  ]Sr.  Y.  431,  442 ;  Ithaca  Agricultural  Works  v.  Eggleston,  107 
K  Y.  272,  276;  Tuthill  v.  Skidmore,  124  N.  Y.  148,  154;  Van 
Brocklen  v.  Smeallie,  140  IST.  Y.  70 ;  Moore  v.  Potter,  155  IST.  Y. 
481,  486. 

The  proceedings  upon  a  resale  have  been  sufficiently  consid- 
ered in  the  chapter  on  sales. 

Where  the  seller  brings  his  action  for  the  price  of  the  goods,  it 
is  not  enough  for  the  plaintiff  to  show  merely  that  there  was  a 
valid  contract  of  sale,  but  he  must  also  show  that  he  has  fully 
performed  the  contract  on  his  part.  If,  by  the  terms  of  the  con- 
tract of  sale,  he  was  bound  to  deliver  the  goods  at  any  particular 
place,  or  in  any  particular  manner,  he  must  show  that  this  was 
done  before  the  commencement  of  the  action.  Dunham  v.  Mann, 
8  ]Sr.  Y.  508;  Kelley  v.  Upton,  5  Duer,  336.  But  to  this  rule 
there  is  this  exception,  that  where  the  refusal  to  accept  the  goods 
is  based  upon  particular  objections,  formally  and  deliberately 
stated,  all  other  objections  are  waived,  and  the  vendor,  in  order 
to  recover  the  price,  need  only  prove  compliance  with  the  terms 
of  sale  in  the  particulars  covered  by  the  objections  stated.  Little- 
john  V.  Shaw,  159  K  Y.  188. 

It  is  also  necessary  to  show  that  the  defendant  has  been  guilty 
of  a  breach  of  the  agreement,  by  a  refusal  to  accept  and  pay  for 
them  when  tendered  to  him,  in  those  cases  in  which  a  tender  by 
the  plaintiff  is  required,  or  to  show  that  he  has  not  called  for  the 
goods  and  paid  for  them,  when  the  contract  required  the  purchaser 
to  do  so.  The  evidence  should  be  clear  and  explicit  to  show  a 
breach  of  the  contract  by  the  defendant,  as  well  as  to  show  a 
performance  by  the  plaintiff. 
73 
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If  the  purchaser  of  goods  agrees  that  the  delivery  of  the  goods 
is  to  take  place  at  the  premises  of  the  vendor,  and  such  purchaser 
agrees  to  call  there  and  take  and  pay  for  them,  at  a  stipulated 
price,  on  or  before  a  specified  day,  he  vs^ill  be  bound  to  comply  with 
such  agreement  or  be  in  default ;  and  if  he  neglects  or  refuses  to 
call  and  take  the  goods,  or  to  pay  for  them,  the  vendor,  after  the 
expiration  of  such  specified  time,  may  request  him  to  pay  for  the 
goods  and  take  them,  and  if  the  purchaser  refuses  to  do  so,  the 
vendor  may  rescind  the  contract  of  sale,  and  dispose  of  the  goods 
as  though  no  contract  of  sale  had  been  made;  or  he  may,  on  due 
notice  to  the  purchaser,  resell  the  goods,  and  recover  of  him  the 
simi  lost  on  the  resale,  together  with  the  expense  of  keeping  the 
goods.    McEachron  v.  Randies ^  34  Barb.  301. 

When  goods  are  purchased  which  at  the  time  of  such  purchase 
are  on  board  of  a  vessel  at  sea,  the  purchaser,  on  due  notice  of 
the  arrival  of  the  goods,  is  bound  to  receive  them  within  a  reason- 
able time  after  such  notice,  when  tendered  at  the  place  designated 
by  him  for  their  delivery.  Dibble  v.  Corbett,  5  Bosw.  202.  And 
if  he  refuses  to  accept  a  delivery  within  a  reasonable  time,  he 
is  liable  to  the  vendor  for  the  damages  which  necessarily  result 
from  the  delay.    76. 

§  2.  Goods  Purchased  and  Refusal  to  Deliver. 

In  this  action  the  plaintiff  must  show  a  valid  contract  of  sale, 
a  performance  on  his  part  of  the  conditions  of  the  agreement,  and 
a  breach  thereof  by  the  defendant. 

Where,  by  the  terms  of  the  contract  of  sale,  goods  are  to  be 
delivered  by  the  vendor  at  a  specified  place,  and  they  are  to  be 
paid  for  by  the  purchaser,  on  delivery,  the  purchaser  need  not, 
in  an  action  by  him  against  the  vendor  for  a  nondelivery  of  the 
goods,  prove  any  demand  of  the  goods  sold;  it  will  be  suiEcient 
to  prove  that  he  was  able,  ready  and  willing,  at  the  time  and  place 
fixed  for  the  delivery  of  the  goods,  to  accept  and  pay  for  them, 
according  to  the  agreement.  Vail  v.  Rice,  5  JST.  Y.  155 ;  Bronson 
\.  Wiman,  8  JST.  Y.  182.  In  such  cases,  the  plaintiff  need  not 
prove  any  demand,  tender  or  payment  by  him  before  suit  brought. 
lb.  J  Mount  V.  Lyon,  49  N".  Y.  552. 

In  one  case,  the  vendor  contracted  to  sell  and  deliver  a  quantity 
of  grain,  consisting  of  rye,  corn  and  oats,  at  stipulated  prices,  and 
upon  condition  that  the  purchaser  should  give  security  for  the 
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]mrchase  price;  and  the  vendor,  in  pursuance  of  the  contract, 
delivered  the  rye,  without  any  security;  and  during  the  delivery 
of  some  of  the  rye,  he  received  a  payment  which  exceeded  the 
value  of  the  grain  then  delivered;  he  then  refused  to  deliver 
the  remainder  of  the  gi-ain,  upon  the  ground  that  the  failure  to 
give  security  had  discharged  the  contract,  notwithstanding  an 
offer  on  the  part  of  the  purchaser,  to  pay  for  the  grain  in  advance, 
or  to  furnish  the  security  required  by  the  contract;  and  it  was 
held,  that  the  vendor's  conduct  was  a  waiver  of  security,  so  far  as 
it  related  to  the  grain  delivered,  and  that  the  purchaser's  offer 
to  give  security  or  to  pay  for  the  grain,  was  suiScient  to  entitle 
him  to  recover  damages  against  the  vendor  for  his  nonperform- 
ance of  the  agreement.  Cornwell  v.  Haight^  21  N.  Y.  462.  The 
refusal  of  the  vendor  to  accept  security,  or  to  deliver  the  grain, 
and  the  notice  thereof  to  the  purchaser,  is  such  a  refusal  to  per- 
form the  agreement,  as  to  excuse  the  purchaser  from  making  a 
tender  of  the  price,  or  another  offer  to  give  security.  lb.  See 
Crary  v.  Smith,  2  N.  Y.  60. 

If,  from  the  terms  of  the  agreement,  or  if,  from  the  nature  of 
the  contract,  the  purchaser  is  to  call  for  the  goods,  and  take  them 
at  the  vendor's  place  of  business,  he  must,  in  that  case,  demand 
them  within  the  time,  and  according  to  the  terms  of  the  contract, 
before  he  can  put  the  vendor  in  default.  So,  again,  where  by  the 
terms  of  the  contract  the  goods  are  to  be  paid  for  on  delivery,  or, 
if  the  contract  is  silent  in  that  respect,  the  purchaser  must  also 
tender  the  purchase  price,  before  the  vendor  is  bound  to  deliver 
the  goods.  And  where  the  time  and  place  of  delivery  are  not  fixed 
by  the  contract,  but  are  to  be  designated  by  the  purchaser,  proof 
of  a  demand,  of  a  readiness  to  receive  and  an  ability  to  pay  are 
essential  to  put  the  vendor  in  default.  Isaacs  v.  New  York  Plaster 
Worhs,  8  Jones  &  Sp.  277. 

In  an  action  by  the  purchaser  against  the  vendor  for  the  non- 
delivery of  goods  sold,  the  general  rule  is,  that  the  purchaser  is 
entitled  to  recover  the  difference  between  the  market  price,  on 
the  day,  and  at  the  place  where  the  goods  were  to  have  been 
delivered,  and  the  price,  which,  by  the  contract  of  sale,  was  to 
have  been  paid  for  them.  Dana  v.  Fiedler,  12  N.  Y.  40 ;  Mc- 
Knight  v.  Dunlop,  5  N.  Y.  537 ;  Billings  v.  Vanderbech,  23  Barb. 
546.  Where  the  purchaser  has  paid  the  purchase  price  in  ad- 
vance, he  may  recover,  in  addition,  interest  on  the  same  from 
the  time  when  the  goods  ought  to  have  been  delivered;  and  this 
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is  ordinarily  the  extent  of  the  recovery.  But  where  the  vendor 
knows  that  the  purchaser  has  an  existing  contract  for  the  resale 
of  the  goods  at  an  advanced  price,  and  that  the  purchase  is  made 
to  fulfill  such  contract,  the  purchaser  may  recover  the  profit  on 
the  resale  of  which  he  has  been  deprived  by  the  default  of  the 
vendor.  Messmore  v.  Spuyten  Duyvil  Rolling  Mill  Co.  60  N.  Y. 
487. 

§  3.  Warranty  on  Sale  or  Exchange. 

In  actions  for  a  breach  of  warranty  upon  a  sale  or  exchange  of 
personal  property,  there  are  a  few  rules  relating  to  the  pleadings 
and  evidence,  which  require  a  brief  notice. 

If  a  general  denial  is  interposed,  the  plaintiff  must  prove  on 
the  trial,  that  there  was  a  contract  of  sale  or  exchange;  that  the 
defendant  warranted  the  property  sold  or  exchanged;  that  there 
has  been  a  breach  of  such  warranty ;  and  the  consequent  damages. 
An  express  warranty  must  be  stated  in  the  complaint,  and  accord- 
ing to  the  facts  in  the  case.  So,  where  the  plaintiff  relies  upon 
an  implied  warranty,  and  he  brings  an  action  for  a  breach  of  it, 
he  must,  in  his  complaint,  allege  the  existence  and  the  terms  of 
the  warranty,  as  material  and  traversable  facts,  and  as  explicitly 
as  in  the  case  of  an  express  warranty.  Pi'entice  v.  Dike,  6  Duer, 
220.  In  actions  for  a  breach  of  warranty,  it  is  not  necessary  to 
prove  that  all  the  representations  are  false,  or  that  all  of  them 
are  actionable;  if  it  is  proved  that  any  part  of  them  are  false 
and  actionable,  that  is  sufficient  to  maintain  the  action.  Sweet  v. 
Bradley,  24  Barb.  549. 

An  action  on  the  case  in  the  nature  of  deceit,  will  lie  on  a  false 
warranty  on  a  sale  of  goods,  if  the  warranty  is  expressed ;  and  it  is 
not  necessary  to  allege  or  prove  that  there  was  fraud  on  the  part 
of  the  seller.  It  is  enough,  if  the  plaintiff  alleges  and  proves  the 
warranty,  and  that  it  is  false.  Fowler  v.  Ahrams,  3  E.  D.  Smith,  1. 
And  if  fraud  is  alleged  in  the  complaint,  it  is  not  necessary 
that  it  should  be  proved  to  entitle  the  plaintiff  to  maintain  his 
action.  Ih.  Therefore,  where  the  plaintiff's  complaint  alleged 
that  the  defendant,  "by  falsely  and  fraudulently  warranting  a 
horse  sold  by  him  to  the  plaintiff,"  sold  him  to  the  plaintiff,  and, 
on  the  trial,  proved  an  express  warranty,  and  that  it  was  false, 
it  was  held  that  he  was  entitled  to  recover,  although  the  jiiry 
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found  specially,  that  there  was  no  fraud.  II.;  Quintard  v.  New- 
ton, 5  Eob.  72. 

But,  when  fraud  is  the  basis  of  the  complaint,  there  can  be  no 
recovery  for  a  breach  of  warranty.  For  example,  if  the  plaintiff 
alleges  that  the  defendant,  having  offered  to  sell  him  a  horse 
which  was  lame,  warranted  and  falsely  represented  that  the  lame- 
ness was  in  the  foot  only,  resulting  from  an  injury  while  in  past- 
ure, and  would  soon  disappear;  that  the  plaintiff  purchased  the 
horse  relying  upon  such  warranty  and  representations  and  believ- 
ing them  to  be  true ;  that  the  horse  was  in  fact  lame  from  a  dis- 
eased gambrel  joint,  which  the  defendant  well  knew  at  the  time 
of  sale  and  of  making  such  warranty  and  representations;  and 
that  by  means  of  the  premises  the  defendant  falsely  and  fraiidu- 
lently  deceived  the  plaintiff  in  the  sale  of  the  horse,  to  his  dam- 
age, etc.,  the  complaint  is  for  the  fraud,  and  there  can  be  no  recov- 
ery upon  proof  of  the  warranty  and  breach  without  proof  of  the 
fraud.  Boss  v.  Mather,  51  N.  Y.  108.  The  distinguishing  feature 
as  between  a  warranty  and  fraud  is,  in  general,  guilty  knowledge 
of  the  falsity  of  the  representations  on  the  part  of  the  party  mak- 
ing them.  Marshall  v.  Gra^j,  57  Barb.  414,  39  How.  172.  Where 
a  horse  is  sold,  and  the  vendor  represents  him  as  sound  and  kind, 
with  permission  to  the  purchaser  to  return  him,  if  he  does  not 
like  him,  after  trial,  and  the  purchaser,  after  trial,  knows  of  an 
unsoundness,  but  elects  to  retain  the  horse,  he  cannot  recover  on 
the  original  warranty,  but  must  pay  the  full  price  agreed  on. 
Van  Allen  v.  Allen,  1  Hilt.  524. 

The  correct  measure  of  damages  in  an  action  for  the  breach  of 
a  warranty  on  the  sale  or  exchange  of  a  horse,  is  the  difference 
between  the  value  of  the  horse  at  the  time  of  the  sale  or  ex- 
change, if  he  had  been  as  represented,  and  his  value  as  he  is  with 
the  defect  complained  of.  Cary  v.  Gruman,  4  Hill,  625 ;  Sharon 
V.  Mosher,  17  Barb.  518 ;  Comstock  v.  Hutchinson,  10  Barb.  211 ; 
Fales  V.  McKeon,  2  Hilt.  53.  Evidence  of  the  price  paid  is  strong 
and  competent  evidence  of  what  the  horse  would  have  been  worth 
if  as  represented.     Cary  v.  Gruman,  4  Hill,  625. 

In  an  action  by  an  assignee  upon  a  cause  of  action  arising  on  a 
breach  of  warranty,  the  measure  of  damages  is  the  same  as  though 
the  action  had  been  brought  by  the  assignor.  Siveet  v.  Bradley, 
24  Barb.  549.  The  warrantor  must  make  his  warranty  good,  and 
the  amount  paid  by  the  assignee  for  the  right  of  action,  is  entirely 
immaterial.  Ih. 
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The  allegations  in  the  pleadings  ought  to  be  true  in  the  sense 
that  they  are  not  intentionally  false,  and  they  ought  to  be  accu- 
rate in  the  sense  that  they  correspond  substantially  with  the  evi- 
dence given  on  the  trial ;  but  a  mere  variance  between  the  proofs 
and  the  allegations,  is  not  as  material  as  formerly;  for,  under  the 
present  system,  most  variances  are  obviated  by  an  amendment  at 
the  trial  or  by  disregarding  them  when  unimportant  to  the  real 
merits  of  the  action. 

§  4.  Actions  to  Recover  for  labor  and  Services. 

The  law  relative  to  special  contracts  for  the  performance  of  labor 
has  been  sufficiently  considered.  But  in  every  case  in  which  there 
is  a  right  to  recover  for  labor  performed,  or  for  services  rendered, 
there  must  be  some  contract,  express  or  implied,  to  authorize  a  re- 
covery. And,  in  most  of  the  instances  hereafter  mentioned,  the 
contract  for  payment  is  such  as  is  implied  from  the  nature  of  the 
transaction,  rather  than  from  any  express  agreement  to  pay.  In 
numerous  instances,  an  employer  merely  requests  the  performance 
of  some  labor,  or  the  rendition  of  some  service,  without  any  express 
promise  to  pay,  and  without  any  stipulation  as  to  the  compensation 
to  be  made.  In  such  cases,  if  the  request  is  complied  with,  the 
law  will  impose  an  obligation  upon  the  employer  by  implying 
a  promise  upon  his  part  to  pay  for  the  labor  done,  or  the  service 
rendered;  and  it  will  also  imply  a  promise  to  pay  for  such 
labor  or  service  a  proper  compensation,  or  such  as  it  is  proved 
to  be  reasonably  worth. 

But  it  is  not  necessary,  in  every  case,  to  show  that  there  was 
an  express  request  that  the  service  should  be  rendered ;  for  there 
are  cases  in  which  the  law  will  imply  a  request  to  render  the 
service,  and  a  promise  to  pay  for  it.  Such  cases  are  generally  of 
that  character  in  which  the  law  imposes  a  legal  duty,  which  is 
omitted  by  the  party  bound  to  render  it.  Instances  of  this  nature 
are  sometimes  seen  where  an  action  is  brought  for  the  payment 
of  claims  for  medical,  or  other  necessary  services,  which  have 
been  rendered  for  a  wife,  or  for  an  infant  child. 

There  are  other  cases  in  v/hich  the  request  is  not  an  actual  one, 
but  is  in  the  nature  of  an  implied  one.  Where  one  person  per- 
mits another  to  engage  in  his  service,  and  permits  the  rendition 
of  valuable  services  without  objection,   while   enjoying  the   ad- 
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vantages  resulting  from  the  service,  the  law  will  imply  a  promise 
by  the  recipient,  to  pay  vi^hat  such  services  were  reasonably  worth. 

Another  principle  relating  to  this  form  of  action  is,  that  the 
service  must  be  of  some  value,  and  must  not  be  useless,  by  reason 
of  the  negligent,  unskillful,  or  intentional  and  wrongful  acts  or 
omissions  of  the  person  doing  the  labor,  etc.  In  such  cases,  if 
the  damages  resulting  from  such  acts  or  omissions  are  equal  in 
value,  or  are  greater  than  are  the  services  rendered,  there  can  be 
no  recovery  by  such  laborer. 

It  is  not  indispensable  that  the  labor  should  be  profitable  to 
the  employer,  in  order  to  enable  the  laborer  to  recover  compen- 
sation for  his  services.  For,  there  are  many  cases  in  which  the 
employer  engages  laborers  to  render  services  in  a  kind  of  business 
which  cannot  be  made  profitable,  however  skillfully  the  labor 
may  be  done.  And  if  the  employer  choose  to  engage  in  an  wn- 
profitable  business,  that  is  either  his  folly  or  his  misfortune,  and 
in  either  case  he  will  be  required  to  pay  for  the  services  which 
have  been  rendered  at  his  request. 

When  no  express  agreement  is  made  as  to  the  amount  of  com- 
pensation the  law  will  imply  a  promise  by  the  employer  to  pay 
what  the  services  are  reasonably  worth,  or  the  wages  usually 
paid  for  like  services  in  the  same  vicinity. 

In  all  business  employments  the  law  will  require  that  every 
person  shall  possess  and  use  that  degree  of  skill  which  he  ex- 
pressly declares  he  has,  or  which  he  impliedly  professes  to  have, 
by  holding  himself  out  publicly  as  qualified  for  that  particular 
business  or  employment. 

If  the  person  employed  lacks  such  skill,  or  having  it,  neglects 
to  use  it,  so  that  his  services  are,  in  consequence,  of  no  value  to 
his  employer,  he  cannot  recover  any  compensation  for  the  labor 
done  or  the  service  rendered. 

When  no  express  agreement  has  been  made,  it  is  sometimes  a 
question  when  the  wages  or  compensation  is  payable.  And  the 
general  rule  is,  that  where  services  in  the  management  of  a 
farm  or  of  a  household,  are  performed  under  a  general  retainer, 
without  any  express  agreement  as  to  the  time  or  measure 
of  compensation,  or  the  term  of  employment,  and  such  services 
continue  for  a  number  of  years,  the  law  will  imply  an  agreement 
that  the  wages  are  payable  from  year  to  year  at  the  end  of  the 
year.  Diivis  v.  Gorton,  16  N.  Y.  255.  And  this  is  the  rule, 
even  in  those  cases  in  which  the  employer  sets  up  the  statute  of 
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limitations  as  a  defense  to  an  action  by  the  laborer  for  tlie  re- 
covery of  his  wages.  lb.  And  see  The  King  v.  Macclesfield,  3 
Term,  76 ;  Baxter  v.  A^urse,  1  Car.  &  Kir.  X.  P.  10 ;  Holcroft  v. 
Barber,  1  Car.  &  Kir.  N".  P.  4. 

Again,  it  is  not  necessary  that  the  services  should  be  rendered 
by  the  plaintiff  in  person,  for  if  the  services  are  rendered  by  the 
infant  child  of  the  plaintiff,  or  by  his  servant  or  agent  at  the  re- 
quest of  the  defendant,  he  will  be  as  much  liable  to  pay  for  such 
services  as  though  they  had  been  performed  by  the  plaintiff  in 
person. 

The  cases  in  which  an  action  may  be  maintained  for  labor  per- 
formed, or  for  services  rendered,  are  so  numerous  that  a  particular 
enumeration  of  all  the  cases  would  be  a  tedious  labor  without  a 
corresponding  advantage.  When  the  general  principles  are  well 
understood,  it  will  be  found  that  the  individual  cases  are  mere 
illustrations  of  these  general  principles.  The  action  is  maintain- 
able by  professional  persons,  by  mechanics,  manufacturers,  day 
laborers  and  every  other  class  of  persons  who  render  valuable  serv- 
ices for  another  at  his  request,  either  express  or  implied.  It 
is  to  be  remembered,  however,  that  when  services  are  rendered 
under  a  special  contract  which  is  unperformed,  it  is  a  general  rule 
that  an  action  will  not  lie  for  services  rendered,  but  the  complaint 
must  be  special,  showing  the  contract  and  the  breach,  whatever 
that  may  be,  on  the  part  of  the  defendant.  And  in  that  case  the 
law  will  give  such  damages  as  are  appropriate  to  the  nature  of 
the  action  brought.  There  are  some  instances,  however,  in  which 
a  special  agreement  has  been  made,  which  has  been  subsequently 
modified  or  waived  by  the  parties,  in  which  case  there  may  be  a 
recovery  for  the  services  rendered  after  such  modification  or 
waiver,  and  that  class  of  cases  will  be  hereafter  briefly  noticed. 

If  there  has  been  a  special  agreement  for  the  rendition  of  serv- 
ices, and  the  plaintiff  has  partially  performed  his  part  of  the  con- 
tract, and  he  is  then  prevented  by  the  defendant  from  completing 
the  contract,  the  complaint  ought  to  be  special. 

When  the  service  rendered  is  a  gratuitous  one,  and  was  so 
understood  by  both  parties  at  the  time  of  its  rendition,  no  action 
can  subsequently  be  maintained  to  recover  compensation  for  such 
service.  Carpenter  v.  Welter,  15  Hun,  134;  Ross  v.  Ross,  6  Hun, 
182,  185.  While  a  promise  to  pay  for  services  is  sometimes  im- 
plied by  law,  this  is  done  only  where  the  court  can  see  that  they 
were  rendered  under  such  circumstances  as  authorized  the  party 
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performing  to  entertain  a  reasonable  expectation  of  their  payment 
by  the  party  soliciting  the  performance.  Davidson  v.  Westchester 
Gas-Light  Co.  99  N.  Y.  558;  Potter  v.  Carpenter,  76  N.  Y.  157. 

And  so,  where  the  service  rendered  is  an  illegal  one,  such  as 
the  printing  of  an  immoral  and  indecent  publication,  or  the  ren- 
dition of  manual  services  of  an  ordinary  character  on  the  'Sab- 
bath, no  action  with  lie  to  recover  compensation  for  such  services. 
Brunnett  v.  Clarh,  1  Sheld.  500.  A  contract  for  work  and  labor, 
to  be  void  under  the  New  York  statute  relative  to  the  observance 
of  Sunday,  must  be  expressly  and  altogether  for  an  act  which 
the  laws  forbids.  It  must  be  a  contract  for  servile  labor  to  be 
performed  on  Sunday  exclusively  and  expressly  and  not  on  any 
other  day.  Merritt  v.  Earle,  31  Barb.  38,  29  N.  Y.  115;  People 
V.  Young  Men's  Society,  65  Barb.  357. 

Again,  where  a  statute  or  a  city  ordinance  requires  a  person 
to  obtain  a  license  to  carry  on  his  business  or  profession  and  im- 
poses a  penalty  or  declares  it  to  be  a  misdemeanor  to  carry  on 
such  business  or  practice  such  profession  without  a  license,  there 
can  be  no  recovery  for  services  rendered  by  siich  person  if  the 
proof  shows  that  the  plaintiff  had  no  license.  Ferdon  v.  Cunning- 
ham, 20  How.  154;  Griffith  v.  Wells,  3  Denio,  226;  Best  v.  Ben- 
der, 29  How.  489.  A  license  may  be  presumed  until  the  contrary 
is  shown.  Smith  v.  Joyce,  12  Barb.  21 ;  McPherson  v.  Cheodell, 
24  Wend.  15,  24;  Thompson  v.  Sayre,  1  Denio,  175.  A  defense 
of  this  nature  must  be  pleaded  and  the  facts  constituting  the 
defense  must  be  proved  upon  the  trial.  See  O'Toole  v.  Garvin, 
1  Hun,  92 ;  Hennequin  v.  Butterfield,  11  Jones  &  Sp.  411. 

The  same  rule  applies  where  the  statute  requires  a  registration 
of  a  license  and  makes  it  a  misdemeanor  to  practice  a  profession 
or  to  follow  a  trade  or  calling  without  such  registration.  Thus, 
where  a  statute  makes  it  a  misdemeanor  for  a  physician  to  prac- 
tice without  iirst  having  his  license  registered,  a  physician  who 
has  been  regularly  licensed,  but  whose  license  has  not  been  regis- 
tered as  required  by  statute,  cannot  recover  for  professional  serv- 
ices rendered  by  him  in  violation  of  such  provisions  if  the  de- 
fense is  properly  pleaded  and  proved.  Fox  v.  Dixon,  34  St.  Eep. 
710 ;  Accetta  v.  Zupa,  54  App.  Div.  33.  See  Laws  of  1893,  ch. 
661,  §  153.  The  burden  of  showing  the  absence  of  registration 
rests  upon  the  person  asserting  it.     Accetta  v.  Zupa,  54  App. 

Div.  33. 

The  foregoing  general  principles,  which  relate  to  the  action  for 
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services  rendered,  would  probably  be  sufficient,  but  it  may  be  that 
there  are  those  who  would  desire  a  few  cases  illustrative  of  those 
principles,  and,  therefore,  a  few  of  the  more  usual  cases  will  be 
given  for  that  purpose. 

The  right  of  an  attorney  or  counselor-at-law  to  recover  a  com- 
pensation for  his  services  by  an  action  at  law,  has  long  been 
established  in  this  State ;  and  it  was  the  rule  before  the  enactment 
of  the  Code  of  Procedure.  Adams  v.  Stecens,  26  Wend.  451. 
The  plaintiff  is  entitled  to  recover,  although  the  services  were  not 
rendered  in  an  action  in  which  the  defendant  was  a  party,  for, 
if  the  plaintiff  rendered  services  for  a  third  person  at  the  request 
of  the  defendant,  that  will  be  sufficient  to  sustain  an  action.  Wil- 
son v.  Bwrr,  25  Wend.  386. 

The  amount  of  compensation  to  be  paid  to  attorneys  and  coun- 
selors is  entirely  a  matter  of  agreement  between  client  and  attor- 
■  ney  or  counsel,  and  the  agreement  may  be  either  express  or  im- 
plid,  and  is  not  restrained  by  law.  It  was  formerly  regulated  by 
the  provisions  of  section  66  of  the  Code  of  Civil  Procedure,  but 
that  section  was  repealed  and  incorporp.ted  into  the  Judiciary 
Law,  now  known  as  chapter  35  of  the  Laws  of  1909 ;  Consolidated 
Laws  chapter  30,  section  88.  If  the  attorney  and  his  client  have 
entered  into  an  express  agreement  as  to  the  compensation  of  the 
attorney,  that  will,  of  course,  determine  the  amount  which  is 
to  be  paid.  But,  in  the  absence  of  any  express  agreement,  it  is 
sometimes  a  subject  of  inqmiry-'as  to  the  amount  of  compensation 
payable  from  any  implied  projnise.  Before  the  Code,  if  there 
was  no  express  agreement,  Ijie  compensation  o¥  an  attorney  was 
limited  to  the  amount  of  fcOsts  taxable  between*  party  and  party. 
Scott  V.  Elmendorf,  12  Johns.  315  ;  McFarland  v.  Crary,  6  Wend. 
297.  "■■   " 

The  Code,  however,  has  introduced  a  new  and  an  entirely  con- 
tradictory practice  iu  that  respect.  In  the  absence  of  an  express 
or  special  agreement,  an  attorney  or  counselor  is,  entitled  to  re- 
cover such  sum  as  will  be  a  reasonable  compens,ation  for  his 
services,  without  any  reference  to  the  am?)unt  of  costs  which  may 
be  taxable  between  party  and  party.  Van  Every  v.  Adams,  10 
Jones  &  Sp.  126 ;  Betts  v.  Betts,  4  Abb.  N.  C.  317. 

In  an  action  by  an  attorney  for  the  recovery  of  his  fees,  in  the 
absence  of  any  agreement  as  to  the  amount,  it  is  not  necessary 
to  refer  to  the  fee-bill  at  all,  to  ascertain  what  is  a  proper  com- 
pensation to  be  paid  by  a  client  to  his  attorney;,  and  if  it  is  re- 
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ferred  to,  although  the  items  would  be  deemed  erroneous  by  a 
taxing  officer,  still,  if  the  whole  amount  does  not  exceed  what 
the  attorney  is  entitled  to  as  a  fair  compensation  from  his  client, 
there  will  be  no  error  in  allowing  that  amount.  Sandford  v. 
Ruchman,  24  How.  521. 

In  the  absence  of  an  express  agreement,  the  court  will  allow 
the  attorney  a  better  compensation  than  that  fixed  by  the  fee-bill, 
as  between  party  and  party,  if  the  circumstances  of  the  case  show 
that  a  larger  amount  ought  to  be  paid.  Cregier  v.  Cheesehrough, 
25  How.  200. 

In  estimating  the  value  of  legal  services,  it  is  proper  to  con- 
sider the  time  occupied;  the  difficulty  of  the  questions  involved; 
the  nature  of  the  services  rendered;  the  amount  involved  in  the 
litigation ;  the  professional  standing  of  the  counsel  who  claim  pay 
for  services;  and,  to  some  extent,  the  result  which  has  been 
reached.  Gross  v.  Moore,  14  App.  Div.  353 ;  Randall  v.  Packard, 
142  N".  Y.  47.  An  attorney  suing  his  client  for  the  value  of  his 
services  should  present  such  facts  to  the  court  or  jury  as  will  pre- 
sent these  elements  of  value.  If  no  agreement  as  to  his  compen- 
sation is  given,  and  no  evidence  as  to  the  value  of  his  services,  the 
attorney  cannot  recover  anything.  Stoiv  v.  Hamlin,  11  How.  452. 
The  attorney  must  also  show  that  the  client  retained  him.  Burg- 
hart  V.  Gardner,  3  Barb.  64;  Hotchkiss  v.  Le  Roy,  9  Johns.  142. 

If  a  cause  miscarries  in  consequence  of  the  culpable  neglect,  or 
the  gross  ignorance  of  an  attorney,  he  cannot  recover  compensation 
for  any  services  which  he  has  rendered,  but  which  were  useless 
to  his  client,  by  reason  of  his  neglect  or  ignorance.  Leo  v.  Leyser, 
36  Misc.  549;  Gleason  v.  Clark,  9  Cow.  57.  But  merely  prov- 
ing that  the  plaintiff  was  nonsuited  is  not  sufficient  evidence  of 
negligence  or  want  of  skill  to  defeat  an  attorney's  claim  for  serv- 
ices, lb.  If  a  judgment  in  favor  of  the  plaintiff  is  set  aside  for 
irregularities  in  the  practice  of  his  attorney,  such  attorney  cannot 
recover  against  his  client  either  the  costs  of  the  action  or  the  costs 
of  opposing  the  motion  to  set  aside  such  judgment.  Hopping  v. 
Quin,  12  Wend.  517.  Nor  can  he  recover  for  money  paid  for 
such  client,  if  the  payment  was  made  in  satisfaction  of  the  costs 
of  a  discontinuance  which  resulted  from  his  negligence  or  igno- 
rance,   lb. 

It  is  a  good  defense  to  an  action  by  an  attorney  for  the  recov- 
ery of  fees,  to  show  that  he  promised  to  conduct  the  cause  gratui- 
tously.    Ashford  v.  Price,  3  Stark.  JST.  P.  185.     So,  where  an 
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attorney  agrees  not  to  charge  any  costs  or  fees  except  such  as 
may  be  recovered  against  the  opposite  party,  he  cannot  recover 
more  than  that  sum  in  case  of  success ;  and  in  case  nothing  is  taxed 
against  the  opposite  party  as  costs  or  fees,  for  the  reason  that  the 
opposite  party  was  the  successful  one  in  the  action,  the  attorney 
is  not  entitled  to  recover  anything. 

If  an  attorney,  withoTit  just  cause,  abandons  his  client  before 
the  proceeding  for  which  he  was  retained  has  been  conducted  to 
its  termination,  he  forfeits  all  right  to  payment  for  any  services 
which  he  has  rendered.  The  contract  being  entire,  he  must  per- 
form it  entirely  in  order  to  earn  his  compensation.  He  is  in  the 
same  position  as  any  person  wlio  is  engaged  in  rendering  an 
entire  service.  Tenney  v.  Berger,  93  J^.  Y.  524;  Pickard  v.  Pich- 
ard,  83  Hun,  338. 

An  architect  is  entitled  to  a  reasonable  compensation  for  such 
services  as  he  may  render  at  the  request  of  his  employer.  And 
if  he  performs  work  and  labor  upon  a  building  on  the  joint  em- 
ployment of  two  persons,  a  joint  action  may  be  maintained  against 
them,  although  they  may  not  be  partners  or  tenants  in  common 
of  the  building  or  land.  Beach  v.  Raymond,  2  E.  D.  Smith,  496. 
Such  joint  employment  of  the  architect  need  not  be  express ;  it 
may  be  proved  by  evidence  which  authorizes  the  inference  of  such 
an  employment,  as,  for  instance,  as  that  both  defendants  have 
given  direction  as  to  the  work,  its  character  and  mode  of  exe- 
cution, and  when  one  of  them  denies  his  liability,  but  he  promiess 
to  pay  certain  bills  for  the  construction  of  the  building,  and  his 
indorsement  of  notes  therefor;  his  ownership  of  the  land,  and 
ultimately  of  the  building  thereon;  and  his  uniting  in  the  exam- 
ination of  the  architect's  accounts,  and  settling  the  balance  due, 
are  sufficient  evidence  to  sustain  a  judgment  in  favor  of  the  archi- 
tect against  both  defendants.     Ih. 

The  claim  of  the  architect  may  be  assigned,  and  that,  too,  by 
gift,  without  any  consideration.  Ih.;  Richardson  v.  Mead,  27 
Barb.  178. 

Printers  may  also  recover  a  compensation  for  services  rendered 
in  printing  books,  pamphlets,  magazines,  bills,  advertisements, 
and  any  other  matters  usually  printed,  or  -which  they  may  be  de- 
sired to  print.  But  there  are  a  few  exceptions  to  this  general  rule, 
for  a  printer  cannot  recover  a  compensation  for  printing  a  grossly 
immoral  and  obscene  work,  for  it  is  against  public  policy,  decency 
and  morals  to  encourage  or  tolerate  the  publication  of  such  works. 
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Poplett  V.  Stochdale,  2  Carr.  &  Payne,  198.  No  action  will  lie 
for  the  price  of  libelous,  obscene,  or  immoral  prints.  Fores  v. 
Johnes,  4  Esp.  K  P.  97.  Nor  can  the  first  publisher  of  a  libelous 
or  immoral  work,  maintain  an  action  against  any  person  for 
publishing  a  pirated  edition  of  it.  Stochdale  v.  OnwTiyn,  5  Barn. 
&  Cress.  173 ;  *S.  C.  2  Car.  &  Payne,  163. 

Clerks  engaged  in  every  kind  of  lawful  business  are  entitled  to 
recover  the  compensation  agreed  upon,  and,  in  the  absence  of  an 
express  agreement,  they  may  recover  such  a  reasonable  compensa- 
tion as  their  services  are  worth.  But  no  action  will  lie  for  serv- 
ices rendered  by  a  clerk  on  Sunday,  even  though  the  labor  is 
extra  work,  and  is  performed  upon  an  express  promise  to  pay 
for  it.     Watts  v.  Van  Ness,  1  Hill,  76. 

This  must  be  understood,  however,  as  applying  to  services  ren- 
dered on  Sunday  in  violation  of  law.  All  public  traffic  on  Sun- 
day is  not  prohibited.  "All  manner  of  public  selling  or  offering 
for  sale  of  any  property  on  Sunday  is  prohibited,  except  that  arti- 
cles of  food  may  be  sold  and  supplied  at  any  time  before  ten 
o'clock  in  the  morning,  and  except  also  that  meals  may  be  sold 
to  be  eaten  on  the  premises  where  sold,  or  served  elsewhere  by 
caterers ;  and  prepared  tobocco,  milk,  ice  and  soda  water  in  places 
other  than  where  spirituous  or  malt  liquors  or  Avines  are  kept  or 
offered  for  sale,  and  fruit,  flowers,  confectionery,  newspapers, 
drugs,  medicines  and  surgical  appliances  may  be  sold  in  a  quiet 
and  orderly  manner  at  any  time  of  the  day.  The  provisions  of 
this  section,  however,  shall  not  be  construed  to  allow  or  permit 
the  public  sale  or  exposing  for  sale  or  delivery  of  uncooked  flesh 
foods,  or  meats,  fresh  or  salt,  at  any  hour  or  time  of  the  day." 
Penal  Law;  Laws  1909,  chapter  88,  sec.  2147;  Consolidated  Laws, 
chapter  40,  sec.  2147. 

All  labor  on  Sunday  is  prohibited,  excepting  the  works  of 
necessity  or  charity.  In  works  of  necessity  or  charity  is  included 
whatever  is  needful  during  the  day  for  the  good  order,  health  or 
comfort  of  the  community. 

Servants  and  day  laborers  constitute  a  very  large  proportion  of 
those  who  have  occasion  to  litigate  their  claims  for  compensation. 
The  general  right  to  recover  for  their  services  is  so  well  under- 
stood that  little  need  be  said  upon  the  subject.  But  it  is  im- 
portant to  remember  that  their  rights  under  a  general  hiring  and 
those  which  exist  under  a  special  contract  may  be  essentially 
different,  since  the  contract  generally  governs  the  right  to  cam- 
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pensation.  The  statute  prohibits  the  exercise  of  ordinary  labor 
on  the  Sabbath,  and,  therefore,  no  action  can  be  maintained  for 
labor  performed  on  that  day. 

Teachers  who  are  duly  qualified  may  recover  the  compensation 
for  their  services  fixed  by  the  contract  of  employment.  The  trus- 
tee of  a  school  district  has  no  power  to  contract  with  an  unqualified 
teacher.  If  he  does  so  contract,  the  teacher  has  no  claim  for  wages 
against  the  district,  but  may  enforce  the  specific  contract  made 
against  the  trustee  or  trustees  consenting  to  such  employment  as 
individuals.  Education  Law,  section  195 ;  Consolidated  Laws, 
chapter  16,  sec.  195 ;  Laws  1909,  chapter  21,  section  195.  O'Con- 
nor v.  Francis,  42  App.  Div.  375 ;  Wait  v.  Bay,  67  N".  Y.  76. 

The  teacher  of  a  select  or  private  school  may  recover  pay  for 
such  services  as  may  have  been  rendered,  and  the  amount  of  the 
recovery  will  be  such  as  has  been  expressly  agreed  upon,  or,  in 
absence  of  an  express  agreement,  the  amount  will  be  such  as  the 
services  are  reasonably  worth.  Where  such  schools  undertake  to 
furnish  board,  lodging  and  instruction  for  the  scholars  attending, 
it  will  be  a  good  defense  to  an  action  upon  a  bill  for  tuition, 
board  and  lodging,  to  show  that  the  scholars  were  not  furnished 
with  sufiicient  instructions,  board  and  lodging.  Clements  v.  May, 
7  Carr.  &  Payne,  678.  But  the  defendant  in  an  action  to  recover 
for  tuition,  etc.,  must  confine  himself  to  evidence  as  to  the  treat- 
ment of  the  scholars  sent  by  him,  and  he  will  not  be  permitted 
to  go  into  general  evidence  either  as  to  the  plaintiff's  mode  of 
conducting  the  school,  or  as  to  his  conduct  with  reference  to  other 
particular  boys.  76.  The  jury  or  the  justice  sitting  in  their  place, 
may  find  from  the  evidence,  if  that  warrants  the  conclusion,  that 
the  plaintifi^  is  not  entitled  to  recover  anything,  or  they  may  reduce 
the  amount  of  his  recovery  to  such  sum  as  may  be  reasonable  and 
just.     76. 

Authors  and  editors  are  entitled  to  recover  pay  for  their  serv- 
ices; but  their  claims  are  regulated  and  controlled  by  the  same 
general  rules  which  relate  to  other  contracts  of  service.  And, 
therefore,  neither  an  author  nor  an  editor  can  recover  any  com- 
pensation for  writing  libelous  or  immoral  or  obscene  works  or  arti- 
cles, nor  for  labor  performed  on  Sunday.  And  it  is  not  necessary 
that  the  plaintiff  should  be  an  author  or  an  editor  to  entitle  him 
to  recover  for  services  rendered  on  request.  And  if  the  pro- 
prietors of  a  newspaper  publish  a  standing  notice,  which  requests 
a  voluntary  correspondence  containing  important  news,  and  prom- 
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ising  to  pay  liberally  for  any  articles  whicli  may  be  furnished 
and  used,  they  will  be  compelled  to  pay  a  person  who  furnishes 
such  articles  as  are  published  by  such  proprietors  in  their  paper. 
Babcock  v.  Raymond,  2  Hilt.  61.  The  writer  of  such  an  article 
is  competent  to  testify  as  to  its  value;  and  if  no  contradictory 
evidence  is  given  as  to  value,  the  evidence  so  given  will  be  conclu- 
sive as  to  value.  lb.  The  publication  of  such  an  article  is  an 
admission  that  it  is  of  the  character  required  by  the  notice.     lb. 

Physicians  or  surgeons  may  maintain  actions  for  the  recovery 
of  pay  for  their  labor,  services,  attendance  or  medicines,  provided 
they  have  complied  with  the  Public  Health  Law  as  to  registration 
and  have  not  been  so  far  lacking  in  care  and  skill  as  to  forfeit  all 
claim  to  compensation. 

The  law  implies  a  promise  on  the  part  of  a  physician  or  sur- 
geon, that  he  possesses  ordinary  skill,  and  that  he  will  discharge 
his  professional  duties  with  reasonable  and  ordinary  care  and 
skill.  Bellinger  v.  Craigiie,  31  Barb.  534.  If  he  does  not  possess 
such  skill,  or  if  he  neglects  to  use  it,  so  that  the  patient  is  not 
benefited,  or  is  in  fact  injured,  in  consequence  of  his  negligence, 
or  his  ignorance,  he  cannot  recover  anything  for  his  services,  but 
will,  on  the  contrary,  be  liable  to  an  action  for  the  damages  sus- 
tained, lb.  The  presumption  is,  in  the  absence  of  proof  of  neg- 
ligence or  want  of  skill,  that  the  physician  is  skillful,  and  that  he 
has  not  been  negligent.  lb.  This  presumption  may,  however,  be 
rebutted  by  evidence  showing  ignorance  or  negligence  on  his  part. 
lb. 

A  physician  or  surgeon  is  entitled  to  recover  for  the  services 
rendered  by  a  student  in  his  office,  in  attending  upon  the  patients 
of  such  physician  or  surgeon.  People  v.  Monroe  Com.  Pleas,  4 
Wend.  200. 

Clergymen. —  A  call  to  a  minister  which  is  signed  by  three  elders 
and  a  trustee  of  a  Presbyterian  congregation,  is  the  act  of  the 
corporation,  and  not  that  of  the  officers  signing  the  call  who  are  not 
individually  liable  to  the  minister  for  the  payment  of  the  salary 
promised.  Paddock  v.  Brown,  6  Hill,  530.  But  a  clergyman  may 
maintain  an  action  against  an  individual  who  has  promised  to  pay 
a  stipulated  sum  annually  for  his  services  in  preaching.  Moore 
V.  Fox,  10  Johns.  244. 

Carriers. —  So,  common  carriers  may  maintain  an  action  to  re- 
cover pay  for  their  services.  See  Caeeiees.  If  a  statute  pre- 
scribes the  amount  of  their  compensation,  they  cannot  recover  more 
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than  the  sum  prescribed.  If  a  carrier  receives  grain  for  trans- 
portation upon  an  agreement  that  freight  is  to  be  paid  at  the  rate 
of  a  specified  sum  per  bushel,  he  cannot  recover  for  any  more  than 
the  amount  due  upon  the  number  of  bushels  actually  delivered. 
Allen  V.  Bates^  1  Hilt.  221.  But  vsrhen  an  agreement  is  made  to 
furnish  a  carrier  with  a  specified  quantity  and  quality  of  freight 
which  is  not  done,  the  carrier  will  be  entitled  to  recover  such 
damages  as  he  has  sustained  in  consequence  of  the  failure  to 
furnish  the  freight.  Shannon  v.  Gomstoch,  21  Wend.  457.  A 
contract  by  a  carrier  that  he  will  transport  and  deliver  goods  at  a 
specified  place  by  a  given  day,  or  in  default  thereof  will  deduct 
a  specified  sum  from  the  freight  for  every  day  that  the  goods  are 
delayed  beyond  the  agreed  time,  is  a  valid  contract,  and  it  will  be 
enforced  against  the  carrier.  Harmony  v.  Bingham,  12  N.  Y. 
100.  If  a  carrier,  in  violation  of  such  an  agreement,  refuses  to 
deliver  the  goods  without  the  payment  of  the  full  freight,  and  the 
owner,  for  the  purpose  of  obtaining  possession  of  his  property, 
pays  the  full  sum  under  protest,  he  may  recover  back  from  the 
carrier  the  amount  of  such  overpayment  because  it  was  not  a 
voluntary  payment.  Ih.  Where  there  is  an  express  agreement  as 
to  the  amount  of  freight  to  be  paid,  the  agreement  will  control. 
But,  if  there  is  no  such  agreement,  the  carrier  may  recover  such 
sum  as  is  reasonable,  which  may  be  ascertained  by  the  usages  of 
trade  and  the  circumstances  of  the  case.  If  property  is  carried 
gratuitously  or  against  the  will  of  the  owner,  no  action  will  lie 
for  freight.     Schureinan  v.  Withern,  Anthon's  N.  P.  16C. 

The  goods  must  not  only  be  transported  to  the  place  specified, 
but  they  must  be  delivered  before  an  action  will  lie  by  the  carrier. 
Rou'land  v.  Miln,  2  Hilt.  150.  When  the  transportation  is  by 
■water,  the  proper  place  of  delivery  is  on  the  wharf,  upon  due 
notice  to  the  consignee  of  the  time  and  place  of  delivery.     lb. 

If  the  consignee  is  absent,  dead  or  cannot  be  foimd  after  due 
efforts,  or  if  he  refuses  to  receive  them,  the  carrier,  to  discharge 
himself  from  responsibility,  must  place  them  in  store  with  a  re- 
sponsible person,  at  the  risk,  cost  and  charge  of  the  owner.    Ih. 

But  if  a  delivery  is  prevented  by  the  neglect  or  default  of  the 
owner,  or  by  his  willful  acts,  the  carrier  will  be  entitled  to  his 
compensation.     lb. 

The  claim  of  a  carrier  may,  however,  be  diminished  or  entirely 
destroyed,  if  from  his  negligence  or  want  of  skill  the  goods  are 
deteriorated  in  value  to  the  amount  which  authorizes  such  reduc- 
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tion  or  discharge  of  his  claim.  When  property  is  carried  a  part 
of  the  distance  agreed  upon,  and  it  is  then  voluntarily  accepted 
by  the  owner  before  the  completion  of  the  journey,  the  carrier  is 
entitled  to  recover  pro  rata  for  the  distance  which  he  carried  such 
property.  Rowland  v.  Miln,  2  Hilt.  150.  An  intermediate  con- 
signee may  lawfully  refuse  to  pay  freight  to  a  carrier  who  has 
lost  or  converted  a  part  of  the  goods  delivered  to  him  for  trans- 
portation, where  such  carrier  refuses  to  allow  and  deduct  the  value 
of  the  property  so  lost  or  converted.  Davis  v.  Pattison,  24  N.  Y. 
317.  No  contract  for  the  payment  of  freight  for  a  part  of  the 
property  delivered  will  be  implied  in  such  a  case.  Ih.  An  in- 
termediate assignee  is  authorized,  by  virtue  of  his  character,  to  ad- 
just and  recover  the  damages  which  result  from  a  loss  of  a  part 
of  the  property.     Ih. 

Manufacturers  and  mechanics  of  every  description  are  entitled 
to  such  compensation  for  their  labor  as  may  be  agreed  upon ;  and, 
in  the  absence  of  any  special  agreement,  to  such  sum  as  it  is 
reasonably  worth ;  and  they  may  maintain  actions  for  the  recovery 
of  such  compensation.  But  they  are  also  subject  to  the  general 
rules  of  law  which  require  skill  and  diligence  on  their  part ;  and 
they  are  also  liable  for  the  injuries  which  result  from  their  want 
of  skill,  or  from  their  negligence  in  the  performance  of  the  labor. 

The  rights  and  duties  of  mechanics  has  been  more  fully  dis- 
cussed in  another  place.     See  Bailmeistts,  Vol.  I. 

Officers. —  A  justice  of  the  peace,  or  a  sheriff  or  constable,  may 
recover  his  fees  against  the  party  whose  process  he  serves,  or 
at  whose  request  the  service  is  performed.  Where  the  action 
in  which  a  sheriff  renders  services  is  in  a  court  of  record,  he  may 
demand  and  recover  his  fees  of  the  attorney  who  employed  him, 
or  who  issued  the  process  which  he  executes.  Adams  v.  Hopkins, 
5  Johns.  252;  Ousterhoui  v.  Day,  9  Johns.  114;  Judson  v.  Gray, 
11  N.  Y.  408 ;  Campbell  v.  Cothran,  65  Barb.  534,  56  N.  Y.  279 ; 
Birhbeclc  v.  Stafford,  14  Abb.  285,  23  How.  236.  But  a  sheriff 
cannot  maintain  an  action  for  his  fees  in  making  an  arrest  which 
is  void  because  of  the  exemption  of  the  party  arrested  from  ar- 
rest.    Wragg  v.  Swart,  10  Johns.  93. 

A  referee  who  is  appointed  by  a  court  of  record  may  maintain 
an  action  against  the  party  who  takes  up  his  report.  But  he 
cannot  maintain  an  action  for  his  fees  against  the  attorney  on 
either  side  of  the  case.  Judson  v.  Oray,  11  N.  Y.  408.  See  Oeib 
V.  Topping,  83  N.  Y.  46,  48.  A  referee  is  in  effect  employed  by 
74 
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all  tte  parties  to  the  litigation  to  perform  a  service  at  a  fixed  com- 
pensation, and  like  any  other  employee  he  can  hold  liable  each  of 
his  employers.    Russell  v.  Lyth,  66  App.  Div.  290. 

A  stenographer  cannot  maintain  an  action  against  an  attorney 
for  one  of  the  parties  to  an  action  to  recover  for  services  rendered 
in  the  action  in  the  absence  of  a  special  agreement  imposing  a 
personal  liability.  Bonynge  v.  Field,  81  N.  Y.  159 ;  Bonynge  v. 
Waterhury,  12  Hun,  534;  Sheridan  v.  Genet,  12  Hun,  660. 
And  see  Corell  v.  Hart,  14  Hun,  252. 

It  seems  that  where  a  statute  makes  it  a  misdemeanor  for  a 
public  officer  to  act  officially  without  filing  an  oath  of  office,  the 
omission  will  not  involve  a  forfeiture  of  compensation  for  his 
services.     People  v.  Benton,  29  N.  Y.  534. 

§  5.  Work,  Labor  and  Materials  Furnished. 

When  labor  is  performed  upon  an  agreement  or  understanding 
that  the  workman  is  also  to  furnish  materials,  the  contract  is  in 
many  respects  similar  to  that  of  a  contract  for  labor  and  services. 
But  it  is  also  somewhat  similar  to  that  of  a  contract  of  sale,  so 
far  as  it  relates  to  the  materials  furnished.  It  is  held,  however, 
that  the  contract  is  in  strictness  a  contract  of  hiring,  and  not  that 
of  a  sale  of  goods.  An  agreement,  therefore,  by  a  mechanic,  to 
do  the  carpenter  work  and  turning,  for  buildings  which  are  to  be 
erected  upon  the  lands  of  another  person,  according  to  a  par- 
ticular plan  and  specifications,  and  to  be  paid  for  the  materials 
therefor,  is  a  contract  of  hiring,  and  not  a  sale  of  goods.  Court- 
right  V.  Stewart,  19  Barb.  455.  An  agreement  by  a  mechanic  to 
make  and  deliver  patterns,  and  to  furnish  the  materials  therefor, 
is  a  contract  for  work,  labor  and  materials,  and  not  a  contract  of 
sale.  Sharp  v.  Johnston,  3  Lans.  520,  41  How.  400,  60  Barb. 
144;  Prince  v.  Down,  2  E.  D.  Smith,  525.  The  same  rule  applies 
where  a  tailor  takes  a  measure  for  a  suit  of  clothes,  and  he  ag-rees 
for  a  fixed  price  to  cut  and  make  the  suit  and  furnish  the  ma- 
terials. Ih.  In  either  case  the  proper  complaint  is  for  work, 
labor  and  materials,  instead  of  that  for  goods  sold.    Ih. 

Where  there  is  a  special  contract  for  work,  labor  and  materials, 
by  which  the  work  is  to  be  done  within  a  specified  time,  or  in  a 
certain  manner,  or  the  materials  are  to  be  of  a  particular  char- 
acter, the  contract  must  be  fully  and  substantially  performed  like 
any  other  special  contract,  or  there  cannot  be  any  recovery  of 
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the  price  specified.  Atkwison  v.  Collins,  30  Barb.  430,  8.  C.  18 
How.  235,  9  Abb.  353. 

Wliere  the  contract  for  the  performance  of  work  and  labor  is 
in  writing,  and  it  contains  special  conditions  which  are  to  be 
performed,  the  laborer,  in  an  action  to  recover  for  his  services, 
mnst  state  the  substance  of  the  contract  in  his  complaint,  and 
he  must  also  allege  its  conditions  and  a  compliance  with  them, 
which  allegations  must  be  proved  on  the  trial,  if  issue  is  taken 
upon  them,  or  he  cannot  recover.  Adams  v.  Mayor  of  New  York, 
4  Duer,  295. 

If  such  contract  requires  that  a  certificate  of  the  performance 
of  the  work  is  to  be  given  by  some  ofiicer  or  other  person,  as  a 
condition  entitling  the  laborer  to  claim  a  stipulated  payment,  the 
giving  of  such  certificate  by  the  person  named,  and  in  the  form 
and  terms  prescribed,  is  a  condition  precedent  to  a  right  of  ac- 
tion, lb.  When  a  contract  required  the  work  upon  certain  houses 
to  be  done  in  strict  accordance  and  conformity  in  all  respects 
with  the  specification  for  said  buildings,  which  specification  was 
annexed,  and  final  payment  was  to  be  made  when  the  owner 
should  receive  from  the  architect  his  certificate  that  the  work  was 
fully  and  completely  finished  according  to  the  specifications,  it 
was  held  that  a  certificate  of  the  architect  that  the  houses  were 
finished  in  such  a  manner  that  he  would  accept  them  if  he  were 
the  owner,  and  that  he  was  satisfied  as  to  the  work  and  materials, 
was  not  sufficient  to  authorize  a  recovery  of  the  price.  Smith  v. 
■Briggs,  3  Denio,  73.  And  see  Martin  v.  Leggett,  4  E.  D.  Smith, 
255 ;  Smith  v.  Brady,  17  N.  Y.  173 ;  Cunningham  v.  Jones, 
20  N.  Y.  486.  But  if  such  certificate  is  given,  and  there  is 
neither  fraud  nor  palpable  mistake,  the  certificate  will  be  con- 
clusive upon  the  parties,  and  it  will  entitle  the  contractor  to  re- 
cover without  any  other  proof  of  the  actual  performance  of  the 
work.  Adams  v.  Mayor  of  New  York,  4  Duer,  295.  See  Blood- 
good  v.  Ingoldsby,  1  Hilt.  388;  Orube  v.  Schultheiss,  57  N.  Y. 
669;  Stewart  v.  Keieltas,  36  N.  Y.  388;  Wyckoff  v.  Meyers,  44 
N.  Y.  143;  Jones  v.  City  of  Neiv  York,  32  Misc.  211;  Burns  v. 
City  of  New  York,  31  Misc.  315 ;  Siueet  v.  Morrison,  116  JST.  Y. 
19 ;  Phelan  v.  Mayor,  etc.,  119  N.  Y.  86 ;  N.  Y.  Building  Co.  v. 
Springfield  El.  Co.  56  App.  Div.  294.  If,  however,  the  contract 
requires  that  the  material  shall  be  of  the  best  quality  and  the 
work  performed  in  the  best  manner,  subject  to  acceptance  or  re- 
jection by  an  architect,  and  all  to  be  done  in  accordance  with  the 
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plans  and  specifications,  and  to  be  paid  for  when  done  completely 
and  accepted,  there  are  two  distinct  and  independent  provisions 
to  be  satisfied  before  there  can  be  a  recovery,  namely,  the  perform- 
ance of  the  contract  in  the  manner  specified,  and  acceptance  by 
the  architect;  and  if  the  architect  accepts  work  of  a  different 
class,  or  materials  of  an  inferior  quality,  such  acceptance  will 
not  bind  the  owner  nor  relieve  the  contractor  of  his  agreement  to 
perform  according  to  the  plans  and  specifications.  Glacius  v. 
Black,  50  N.  Y.  145 ;  Lewis  v.  Yagel,  77  Hun,  337. 

If  it  is  shown  that  the  contractor  has  made  an  application  to 
the  proper  architect  for  the  requisite  certificate,  and  that  he  has 
obstinately  and  unreasonably  refused  to  certify,  it  would  be  prop- 
er for  the  plaintiff  to  give  other  evidence  which  shows  perform- 
ance and  a  right  to  recover.     Thomas  v.  Fleury,  26  N.  Y.  26. 

If  such  a  contract  has  been  fully  performed,  the  contractor 
need  not  declare  specially  upon  the  agreement,  but  may  declare 
upon  the  common  counts  for  work,  labor  and  materials.  Farron 
V.  Sherwood,  17  IST.  Y.   227. 

A  contract  for  work  and  materials  will  be  properly  performed, 
although  the  contractor  has  done  more  labor,  and  furnished  more 
materials  than  the  contract  required ;  and  he  will  be  entitled  to 
recover  the  contract  price,  unless  it  is  shown  that  such  excess 
was  detrimental  to  the  object  for  which  the  work  was  designed, 
or  unless  it  renders  the  thing  essentially  different  from  that  con- 
templated.    Turner  v.  liaight,  16  IST.  Y.  465. 

Where  a  contractor  agrees  to  accept  a  bond  and  mortgage  \ipon 
the  premises  upon  which  he  has  worked,  and  for  which  he  has 
furnished  materials,  as  a  security  for  a  part  of  his  pay,  and  he 
agrees  that  such  bond  and  mortgage  shall  run  one  year  from  the 
time  the  work  is  finished,  and  the  bond  and  mortgage  given,  he 
cannot  maintain  an  action  for  the  recovery  of  the  price  of  such 
work,  etc.,  until  the  expiration  of  the  year,  unless  the  owner  has 
refused  to  give  such  bond  and  mortgage,  upon  a  proper  demand, 
or  he  is  in  default  in  that  respect,  after  the  work  was  completed. 
Hartman  v.  Proudjit,  6  Bosw.  192. 

Where  a  surety  is  given  for  the  performance  of  a  specified 
work,  if  any  material  alterations  of  the  agreement  relating  to 
such  work  are  made,  without  the  consent  of  the  surety,  that  will 
discharge  him  from  all  liability.     Giles  v.  Crosby,  5  Bosw.  389. 
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§  6.  Money  Lent  and  Advanced. 

It  is  a  rule  of  general  application,  that  money  lent  and  advanced 
by  one  person  to  another,  at  his  request,  and  for  his  uses  or  pur- 
poses, will  sustain  an  action,  in  favor  of  such  lender,  against  the 
borrower.  The  exceptions  to  the  rule  are  few,  and  they  relate 
to  such  cases  as  are  in  violation  of  some  rule  of  law  or  of  public 
policy.  The  money  need  not  be  advanced  to  the  person  who  is 
liable  to  pay  it;  for,  if  A.  requests  B.  to  advance  money  to  C, 
and  the  money  is  accordingly  advanced,  this  will  be  treated  as  a 
loan  to  A.,  although  C.  was  the  actual  recipient  of  it.  Harris  v. 
Hunibach,  1  Burr.  373.  An  advance  to  a  constable  who  has 
criminal  process  to  serve,  which  was  procured  by  the  person  ad- 
vancing the  money,  is  a  loan,  and  the  lender  may  recover  the 
amount  of  the  constable,  notwithstanding  the  latter  may  have 
traveled  to  a  distant  place  to  serve  such  process.  Parher  v.  New- 
land,  1  Hill,  87.  The  constable  has  no  claim  against  the  party 
procuring  such  process ;  his  claim  is  against  the  county.    Ih. 

In  order  to  sustain  an  action  for  money  loaned  there  must  be 
some  affirmative  proof  that  there  was  a  loan.  Evidence  that  the 
plaintiff  delivered  money  to  the  defendant,  who  used  it,  will  not 
alone  sustain  an  action  for  money  lent.  Blade  v.  White,  10  Jones 
&  Sp.  446.  Where  it  is  shown  that  one  person  received  money 
from  another,  and  no  explanatory  evidence  is  given,  the  legal  pre- 
sumption is,  that  it  was  delivered  as  a  payment,  and  not  by  way  of 
a  loan.  Morse  v.  Bogart,  4  Denio,  108 ;  8.  C,  1  N.  Y.  377.  But 
where  it  was  shown  that  a  witness  applied  to  the  defendant,  and 
asked  him  if  he  had  had  any  money  of  the  plaintiff,  and  that  the 
defendant  replied  that  he  had  had  twenty  dollars  of  him ;  and  that 
to  this  response,  the  witness  said,  that  the  plaintiff  told  him  to 
speak  to  defendant  about  it,  to  which  the  defendant  made  no  re- 
ply, but  turned  and  walked  away;  this  was  held  to  be  sufficient 
evidence  of  a  loan  to  be  submitted  to  a  jury,  and  that  their  finding 
for  the  plaintiff  was  conclusive.  Ih.  Where  a  draft  is  issued  by  a 
bank  of  this  State,  which  is  void  because  it  was  issued  in  violation 
of  a  statute  of  this  State,  and  a  corporation  of  another  State  ad- 
vances the  money  iipon  it,  in  good  faith,  such  corporation  may 
recover  the  money  advanced,  from  the  person  who  received  it  in 
exchange  for  such  draft.  Banh  of  ChilUcothe  v.  Dodge,  8  Barb. 
233.  In  such  a  case,  ignorance  of  the  laws  of  this  State,  by  the 
officers  of  the  corporation,  is  ignorance  of  fact,  not  of  law.    lb. 
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Money  lent  to  one  partner  of  a  firm  for  the  use  of  the  partner- 
ship is  a  proper  case  of  money  lent  and  advanced  to  all  of  the 
partners.     Wright  v.  Hooker,  10  N".  Y.  51. 

In  an  action  for  money  lent  it  is  not  a  sufficient  answer  to 
show  that  the  defendant  has  given  his  check  to  the  plaintiff  for 
the  amount,  unless  it  is  shown  that  the  check  has  been  negotiated 
to  a  third  person,  who  owns  or  claims  to  own  it.  Siracy  v. 
Stevens,  4  Duer,  668.  So,  the  mere  giving  of  a  negotiable  promis- 
sory note,  and  its  indorsement  to  a  third  person,  does  not  constitute 
a  defense  to  an  action  for  the  money  lent,  where  the  plaintiff 
claims  that  such  note  has  been  retransferred  to  himself.  Burdick 
V.  Green,  15  Johns.  247;  Hughes  v.  Wheeler,  8  Cow.  77.  If 
money  is  lent,  and  the  borrower  obtains  an  extension  of  the  time 
for  payment,  by  means  of  fraud,  such  fraud  will  vitiate  the  ex- 
tension, and  the  money  may  be  immediately  recovered.  French 
V.  White,  5  Duer,  254.  So,  if  the  loan  was  obtained  by  the  false 
and  fraudulent  representations  of  the  borrower  as  to  his  pecuniary 
condition  and  circumstances,  and  the  borrower  has  given  his  note 
for  the  amount  loaned  payable  at  a  future  day,  the  person  de- 
frauded may  waive  the  tort,  and,  notwithstanding  the  credit,  bring 
an  action  immediately  upon  the  implied  promise  to  repay  the  loan. 
Nelson  v.  Hyde,  66  Barb.  59. 

The  plaintiff  sued  the  defendant,  who  was  a  commercial  trav- 
eler, and  who  was  authorzed  to  deduct  certain  sums  out  of  moneys 
which  he  might  collect  for  the  plaintiff;  which  sums  were  to  be 
repaid  out  of  the  commissions  received  by  the  defendant  from 
his  other  employers,  and  it  was  held  that  the  plaintiff  was  en- 
titled to  recover  for  money  lent.  Shepherd  v.  Philips,  2  Car.  & 
Kir.  N.  P.  722. 

Money  which  is  lent  for  the  purpose  of  being  employed  for  an 
object  or  purpose  which  is  in  violation  of  a  statute,  or  which  is 
illegal  at  common  law,  cannot  be  recovered  lack.  But  where  a 
bank  issues  a  draft,  which  is  void  because  it  violates  a  statute  pro- 
hibiting the  issues  of  bills  or  notes  not  payable  on, demand,  that 
will  not  prevent  the  holder  of  such  draft,  who  advanced  the  money 
to  such  bank,  from  recovering  the  money  advanced,  either  upon 
the  basis  of  the  contract  of  loan,  treating  that  as  valid,  and  re- 
jecting the  illegal  security,  or  upon  a  disaffirmance  of  the  con- 
tract, as  for  money  had  and  received.  Oneida,  Bank  v.  Ontario 
Bank,  21  IST.  Y.  490.     The  right  of  action  for  the  money  may  be 
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transferred  by  a  sale  and  indorsement  of  such  draft,  although  that 
may  be  held  to  be  void.    Ih. 

A  firm  is  not  liable  for  advances  which  are  made  to  a  mere 
agent,  although  he  may  have  a  partial  interest  in  the  profits  of 
particular  transactions,  when  it  is  not  shown  that  the  money  was 
advanced  on  account  of  the  partnership,  or  for  its  benefit.  Porter 
V.  Lohacli,  2  Bosw.  188. 

Where  money  was  lent  to  the  defendant,  upon  his  giving  the 
indorsed  note  of  a  third  person  as  security  therefor,  and  such 
note  was,  at  maturity,  surrendered  to  the  borrower,  at  his  re- 
quest, and  upon  his  promise  to  substitute  another  note  of  a  speci- 
fied character  in  its  place,  which  he  refused  to  do,  it  was  held 
that  an  action  might  be  maintained  against  him  upon  the  original 
loan.  Westcott  v.  Keeler,  i  Bosw.  564.  Such  a  cause  of  action 
is  assignable,  and  the  action  may  be  brought  in  the  name  of  the 
assignee.     lb. 

Where  a  commission  merchant  makes  advances  upon  the  faith 
of  goods  which  are  consigned  to  him  for  sale,  he  must  rely,  in 
the  first  place,  upon  the  proceeds  of  the  sales  of  those  goods  for 
his  reimbursement,  and  he  must  show  that  fund  to  be  insufii- 
cient  before  he  can  recover  the  amount  from  the  consignor  per' 
sonally.  Gihon  v.  Stanton,  9  N.  Y.  476;  Mottram  v.  Mills,  2 
Sandf.  189. 

§  7.  Money  Paid,  laid  Out  and  Expended,  etc. 

Where  one  person  pays  money  for  another,  upon  his  actual  re- 
quest, for  a  lawful  purpose,  the  right  to  recover  the  sum  paid 
is  so  plain  that  no  authorities  need  be  cited  in  support  of  the 
principle.  But  there  are  numerous  cases  in  which  there  is  a 
legal  liability  for  the  repayment  of  money  paid,  although  no 
actual  request  was  made.  In  such  cases,  however,  the  right  of 
recovery  is  controlled  by  well-settled  rules  of  law.  If  the  plain- 
tiff can  show  that  the  defendant  actually  requested  the  plaintiff 
to  pay  the  money,  or,  that  he  requested  the  plaintiff  to  become 
his  surety,  or  other  security,  so  that  he  was  legally  compellable  to 
pay  the  amount,  or,  that  he  omitted  the  discharge  of  some  legal 
duty,  so  as  to  justify  the  plaintiff's  payment,  in  these,  and  similar 
eases,  the  plaintiff  may  recover  of  the  defendant  the  amount  so 
paid;  though,  in  the  latter  class  of  cases,  the  amount  must  be  a 
just  and  a  reasonable  one. 
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Where  the  plaintiff  indorsed  a  note  for  the  accommodation  of 
one  L.,  who  then'  loaned  it  to  the  defendant,  for  his  accommo- 
dation, and  at  his  request,  upon  his  promise  to  pay  it  at  maturity, 
and  the  defendant  negotiated  it  at  a  bank,  but  afterward  neg- 
lected to  pay  it,  it  was  held  that  the  plaintiff  was  entitled  to 
recover  of  the  defendant  the  amount  which  the  plaintiff  was 
compelled  to  pay  to  the  bank,  upon  a  judgment  obtained  by  it 
against  the  plaintiff  upon  such  note.  Neass  v.  Mercer,  15  Barb. 
318.  In  such  a  case,  the  note  does  not  become  a  valid  security 
until  negotiated ;  and  when  that  is  done,  the  law  implies  a  promise 
by  the  defendant  to  repay  the  sum  which  the  indorser  is  com- 
pelled to  pay,  as  well  as  a  sum  sufficient  to  cover  the  costs  and 
expenses  paid.  lb.;  Elwood  v.  Deifendorf,  5  Barb.  399,  413; 
Baker  v.  Martin,  3  Barb.  635. 

But  a  surety  has  no  right  to  incur  any  unnecessary  costs  and 
expenses,  and  then  claim  to  recover  them  of  the  principal.  Holmes 
V.  Weed,  24  Barb.  546.  Putting  in  a  useless  and  unjust  defense, 
and  failing  to  sustain  it,  is  an  instance  in  which  the  surety  will 
be  precluded  from  recovering  from  his  principal  anything  except 
the  principal  sum,  interest  thereon,  and  the  costs  of  a  default.    Ih. 

Where  one  person  becomes  a  surety,  or  an  indorser  for  an- 
other, at  his  request,  the  law  will  imply  a  promise,  on  the  part  of 
the  person  making  such  request,  to  pay  all  sums  which  such 
surety  or  indorser  is  compelled  to  pay  in  consequence  of  becoming 
such  surety  or  indorser.  The  principal,  by  making  such  a  re- 
quest, places  the  surety  in  a  condition  which  will  compel  him  to 
pay  the  demand,  if  the  principal  omits  to  do  so,  and  the  request 
to  become  surety  is  a  request  to  pay,  if  the  principal  fails  to  dis- 
charge the  debt.  It  is  an  equitable  principle  of  very  general 
application,  that  where  one  person  is  in  the  situation  of  a  mere 
surety  for  another,  whether  he  became  so  by  actual  contract  or 
by  operation  of  law,  if  he  is  compelled  to  pay  the  debt  which  the 
other  in  equity  and  justice  ought  to  have  paid,  he  is  entitled  to 
relief  against  the  other,  who  was  in  fact  the  principal  debtor. 
Hunt  V.  Amidon,  4  Hill,  345,  348,  349 ;  Konitzlcy  v.  Meyer,  49 
N.  Y.  571 ;  Thompson  v.  Taylor,  72  IST.  Y.  32.  A  contract  to  in- 
demnify is  not  implied,  M'here  there  is  an  express  agreement  of 
another  kind.    Toussaint  v.  Martinnant,  2  Durnf.  &  East,  546. 

And  where  two  persons  agree  to  exchange  their  notes  of  equal 
amount,  and  that  each  shall  pay  the  note  made  by  himself,  there 
will  not  be  any  implied  contract  by  the  payee  of  either  note  to 


COMMON  COUNTS.  1177 

indemnify  the  maker.  Wooster  v.  Jenkins,  3  Denio,  187.  Where 
notes  were  thus  exchanged,  and  then  negotiated,  and  at  maturity 
one  of  the  makers  took  up  his  note,  and  also  made  payments 
upon  the  other  note,  which  was  made  by  himself,  it  was  held 
that  he  could  not  maintain  an  action  against  the  other  exchang- 
ing party  for  the  money  which  he  had  so  paid  upon  his  own 
note.    Ih. 

The  general  rule  is  that  the  plaintiff  must  have  paid  money  to 
entitle  him  to  recover  for  money  paid.  Gumming  v.  Hachley, 
8  Johns.  202.  And  where  a  surety  merely  gave  his  bond  in  dis- 
charge of  his  liability  as  indorser  for  the  defendants,  this  was  held 
to  be  insufficient  to  maintain  an  action  for  money  paid.  Ih. ;  Tay- 
lor V.  Higgins,  3  East,  269. 

Where  arbitrators  award  that  their  fees  shall  be  paid  by.  one  of 
the  parties,  the  other  party  cannot  recover  such  fees  in  the  action 
upon  the  award,  without  showing  that  he  has  made  actual  pay- 
ment of  them.  A  mere  liability  to  pay  will  not  give  a  right  of 
action.    Piatt  v.  Smith,  14  Johns.  368. 

The  rule  is  not  inflexible,  that  money  must  be  paid  to  sustain 
an  action,  for  if  a  surety  pays  a  debt  with  property,  and  the  debt 
is  thus  discharged,  this  will  be  equivalent  to  a  payment  in  money. 
Ainslie  v.  Wilson,  7  Cow.  662 ;  Bonney  v.  Seely,  2  Wend.  481. 
But  in  such  cases,  the  surety  cannot  recover  more  than  the  amount 
paid;  and  it  will  be  competent  for  the  defendant  to  show  the 
value  of  the  property  delivered  in  discharge  of  such  debt,  for 
the  value  of  that  property,  and  not  the  amount  of  the  debt,  is  the 
measure  of  damages,  if  the  property  is  worth  less  than  the  amount 
of  the  debt.  lb.  So,  where  a  debt  is  discharged  upon  the  execu- 
tion and  delivery  of  a  negotiable  promissory  note  which  is  given  by 
the  surety,  and  accepted  as  payment,  this  will  sustain  an  action 
for  money  paid.  Gumming  v.  HacMey,  8  Johns.  202 ;  Barclay  v. 
Gooch,  2  Esp.  N.  P.  571 ;  Howe  v.  Buffalo,  N.  Y.  &  Erie  R.  R. 
Go.,  37  N.  Y.  297.    And  see  Bennett  v.  Cooh,  45  N.  Y.  268,  279. 

This  action  lies  where  the  plaintiff  is  compelled  to  pay  money, 
in  consequence  of  the  wrongful  act  of  the  defendant.  A  bill  of 
exchange,  which  had  been  accepted  by  the  plaintiff,  was  deposited 
by  A.  with  the  defendant  as  a  security  for  a  bill  of  goods  sold  to 
A.,  although  the  plaintiff  had  not  received  any  value.  A.  after- 
ward paid  for  the  goods,  and  demanded  the  bill  of  the  defendant, 
who  refused  to  give  it  up,  but  indorsed  it  to  B.  for  value,  who 
sued  the  plaintiff  thereon  and  recovered ;  it  was  held  that  the  plain- 
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tiff  was  entitled  to  recover  of  the  defendant  the  amount  of  such 
bill,  as  for  money  paid  to  his  use.  Bleaden  v.  Charles,  1  Bing. 
246.  Again,  if  A.,  having  accepted  a  bill  drawn  upon  him  by  B. 
for  money  lent  by  B.  to  A.,  compounds  with  B.  and  his  other  cred- 
itors, and  pays  the  composition,  and  an  indorsee  of  the  bill  after- 
ward sues  A.,  and  compels  him  to  pay  the  amount  with  interest 
and  costs,  A.  may  recover  the  amount  from  B.,  as  money  paid  to 
B.'s  use.    Hawley  v.  Beverly^  6  Man.  &  Grang.  221. 

The  plaintiff  must  show  that  there  was  an  actual  request  by 
the  defendant  to  pay  the  money,  or  that  the  money  was  paid  in 
discharge  of  some  liability  which  the  plaintiff  had  taken  upon 
himself  by  the  defendant's  authority.  Boivlhy  v.  Bell,  3  Man., 
Grang.  &  Scott,  284,  293.  If  a  party  authorizes  a  broker  to  buy 
shares  for  him  in  a  particular  market,  where  the  usage  is,  that, 
when  a  purchaser  does  not  pay  for  his  shares  within  a  given  time, 
the  vendor,  giving  the  purchaser  notice,  may  resell  and  charge 
him  with  the  difference,  and  the  broker  acting  under  the  author- 
ity buys  at  such  market  in  his  own  name,  such  broker,  if  com- 
pelled to  pay  a  difference  on  the  shares  through  the  neglect  of 
his  principal  to  supply  funds,  may  sue  his  principal  for  money 
paid  to  his  use.  Pollock  v.  Stables,  12  Ad.  &  El.  IST.  S.  765 ; 
Whitehouse  v.  Moore,  13  Abb.  142.  And  it  is  not  necessary  in 
such  action  to  allege  or  prove  that  the  principal  knew  of  such 
custom.     Ih. 

If  an  accommodation  acceptor  defends  an  action,  at  the  request 
of  the  defendant,  who  received  the  money  on  such  accommoda- 
tion paper,  he  will  be  liable  to  pay  the  costs  incurred  in  making 
such  defense.     Garrard  v.  Cottrell,  10  Ad.  &  El.  N.  S.  679. 

An  executor  Avho  is  compelled  to  pay  a  legacy  duty  for  the 
benefit  of  a  particular  legatee,  may  recover  of  such  legatee  the 
amount  so  paid  as  for  money  paid  to  his  use.  Bate  v.  Payne,  13 
Ad.  &  El.  K  S.  900. 

It  is  a  general  rule  that  one  person  cannot  create  a  debt  against 
another  without  his  consent,  express  or  implied;  and,  therefore, 
the  general  rule  in  relation  to  voluntary  payments  is,  that  if  one 
person  pays  the  debt  of  another  without  his  request,  either  ex- 
press or  implied,  or  withoiit  compulsion,  such  payment  is  a  volun- 
tary one,  and  the  amount  paid  cannot  be  recovered  back.  In- 
graham  V.  Gilbert,  20  Barb.  151;  Wright  v.  Garlinghouse,  26 
N.  T.  539 ;  Wellington  v.  Kelly,  84  IST.  Y.  543,  546 ;  City  of 
Albam,y  v.  McNamara,  117  N.  Y.  168 ;  Nat.  Bh.  of  Ballsion  Spa  v. 
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Board  of  Supervisors,  106  N.  Y.  488 ;  Matter  of  Hotchhiss,  44 
App.  Div.  615.  In  the  case  of  Ingraham  v.  Gilbert  above  cited, 
the  plaintiff  had  volunteered  to  pay  a  debt  which  the  defendant 
owed  to  a  third  person,  but  without  any  previous  request  by  the 
defendant;  and  in  an  action  by  the  plaintiff  for  money  paid,  the 
referee  found  that  the  payment  was  made,  and  that  the  defendant 
afterward  sanctioned  and  adopted  the  payment,  and  promised  to 
repay  the  amount  to  the  plaintiff ;  but  it  was  held  that  this  would 
not  sustain  the  action. 

If  there  is  no  subsequent  promise  by  the  defendant  to  repay 
money  thus  paid,  it  is  clear,  beyond  question,  that  no  action  will 
lie  to  recover  the  monej'  so  paid  by  the  plaintiff.  And  the  rule 
is  the  same,  even  in  case  the  defendant  subsequently  expressly 
promised  to  repay  the  sum  paid.  And  the  principle  is  this:  No 
action  will  lie  for  the  breach  of  any  promise  which  is  not  made  or 
founded  upon  a  sufficient  legal  consideration;  and  where  the  con- 
sideration is  a  past  or  executed  one,  which  originated  without  the 
request  of  the  promisor,  either  express  or  implied,  no  new  promise 
can  make  the  defendant's  liability  greater  or  different  from  what  it 
originally  was,  unless  such  new  promise  is  based  upon  a  new 
consideration;  and  therefore,  no  promise  can  make  that  a  debt, 
which  never  was  a  debt,  independently  of  the  promise.  Ingraham 
v.  Gilbert,  20  Barb.  151 ;  Hunt  v.  Bate,  Dyer,  272 ;  Ehle  v.  Jud- 
son,  24  Wend.  97,  99 ;  Jeremy  v.  Goochman,  Cro.  Eliz.  442 ;  Bar- 
ker V.  Halifax,  Cro.  Eliz.  741 ;  Docket  v.  Voyel,  Cro.  Eliz.  885 ; 
Monkman  v.  Shepherdson,  11  Ad.  &  El.  411;  Eastwood  v.  Ken- 
yon,  11  Ad.  &  El.  438 ;  Hopkins  v.  Logan,  5  Mees.  &  Wels.  241 ; 
Beaumont  v.  Reeve,  8  Ad.  &  El.  N.  S.  483 ;  Smith  v.  Ware,  13 
Johns.  259  ;  Geer  v.  Archer,  2  Barb.  425  ;  Nash  v.  Russell,  5  Barb. 
556 ;  Van  Derveer  v.  Wright,  6  Barb.  549,  651 ;  Stafford  v.  Bacon, 
1  Hill,  538;  Watkins  v.  Halstead,  2  Sandf.  311;  Goulding  v. 
Davison,  28  Barb.  438  ;  Taylor  v.  Baldwin,  10  Barb.  626 ;  Chilcott 
V.  Trimble,  13  Barb.  502 ;  Chaffee  v.  Thomas,  7  Cow.  358.  And 
see  Goulding  v.  Davison,  26  N.  Y.  604,  608-620. 

In  one  case,  the  lands  of  the  plaintiffs  and  those  of  the  defend- 
ants joined,  and  the  plaintiffs  by  mistake  paid  the  taxes  assessed 
on  the  defendants'  lands,  which  sum  the  defendants,  upon  being 
notified  of  the  facts,  promised  to  repay;  and  it  was  held,  that 
an  action  could  be  maintained  for  the  recovery  of  the  money. 
Nixon  v.  Jenkins,  1  Hilt.  318.  This  case,  however,  is  opposed 
to  the  great  current  of  authority,  and  none  of  the  numerous  op- 
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posing  eases  are  cited  or  noticed  in  the  opinion,  and  it  must  be 
i^egarded  as  of  no  authority.  Doty  v.  ^Yilson,  14  Johns.  378,  may 
also  seem  opposed  to  the  true  rule,  hut  a  careful  examination 
Avill  show  that  it  is  not.  In  that  case,  the  plaintiff  was  a  sheriff, 
and  he  held  the  defendant  in  custody  upon  an  execution  issued 
against  his  body.  The  plaintiff,  as  such  sheriff,  permitted  the 
defendant,  at  his  request,  to  go  at  large,  and  the  sheriff  was 
sued  for  an  escape,  and  was  compelled  to  pay  the  judgment  upon 
which  such  execution  was  issued.  The  defendant  subsequently 
promised  to  repay  the  amount,  and  he  was  held  liable.  In  this 
case,  therefore,  there  was  a  liability  of  the  defendant  upon  two 
grounds;  one  of  ^vhich  was,  that  he  was  permitted  to  go  at  large 
at  his  own  request,  thus  subjecting  the  sheriff  to  a  legal  liability 
by  complying  with  his  request;  and  again,  if  the  escape  had 
been  wrongful  on  the  part  of  the  defendant,  thus  subjecting  the 
sheriff  to  a  liability,  an  action  would  lie. 

A  payment  which  is  made  by  the  request  of  an  agent  of  the 
defendant,  will  render  him  liable,  if  the  agent  had  either  a  gen- 
eral or  a  special  authority  for  the  purpose.  Hearne  v.  Keene,  5 
Bosw.  579. 

If  a  person  voluntarily,  and  without  any  sort  of  compulsion, 
pays  money  which  is  demanded  of  him,  and  which  is  claimed  as 
a  matter  of  right  by  the  person  making  the  demand,  such  pay- 
ment, when  made  with  a  full  knowledge  of  the  facts,  will  be  a 
voluntary  one,  and  cannot  be  recovered  back  by  action.  Wynian 
V.  Famsworth,  3  Barb.  369 ;  iV.  T.  (£  Harlem  R.  R.  Co.  v.  Marsh, 
12  K  Y.  308 ;  Flower  v.  Lance,  59  N.  Y.  603.  See  Pierson  v. 
Crooks,  115  N.  Y.  539,  554;  Bishop  v.  Corning,  37  App.  Div. 
345,  347. 

So  if  money  is  paid  upon  a  disputed  claim,  with  full  knowledge 
of  the  facts,  the  money  cannot  be  recovered  back,  notwithstand- 
ing the  claim  -was  unfounded.  Mowatt  v.  Wright,  1  Wend.  355 ; 
Morton  v.  Ostrom,  33  Barb.  256 ;  Forrest  v.  Mayor  of  N.  Y.  13 
Abb.  350;  Fleetwood  v.  City  of  N.  Y.  2  Sandf.  475. 

Where  there  is  no  compulsion  to  pay  the  money,  it  will  be  of 
no  avail  to  pay  the  amount  under  protest ;  it  will  still  be  a  volun- 
tary payment.    Ih.j  Floiver  v.  Latice,  59  N.  Y.  603. 

To  constitute  a  voluntary  payment,  the  party  paying  must  have 
the  freedom  of  exercising  his  will.  When  he  acts  under  any 
species  of  compulsion,  the  payment  is  not  voluntary.     Scholey  v. 
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Mwmford,  60  N.  Y.  498 ;  Jones  Co.  v.  Board  of  Education,  30 
App.  Div.  429,  432. 

Where  there  is  no  mistake  of  fact,  a  voluntary  payment  made 
nnder  mistake  of  law  cannot  he  revoked.  Jacobs  v.  Morange,  47 
K  Y.  57;  Doll  v.  Earl,  65  Barb.  298;  59  N.  Y.  638;  Nash  v. 
Mayor,  9  Hun,  218 ;  Commercial  Bank  v.  City  of  Rochester,  42 
Barb.  488.  But  see  Bishop  v.  Coming,  37  App.  Div.  345.  In 
the  case  last  cited,  a  child  of  a  farm  laborer,  while  playing  with 
matches,  unintentionally  set  fire  to  the  buildings  of  his  father's 
employer.  The  wife  of  the  laborer,  in  ignorance  of  her  legal 
rights,  upon  being  requested  by  her  employer  to  make  recompense 
for  the  loss,  copied  and  signed  a  paper  reciting  that  her  son  having 
imintentionally  caused  the  fire,  she,  of  her  own  free  will,  desired 
to  make  part  payment  of  the  loss,  and  delivered  such  paper  to- 
gether with  a  bank-book  to  the  employer.  Afterward,  the  wife 
brought  an  action  of  replevin  to  recover  the  bank-book,  and  it  was 
held  that  the  plaintiff  was  entitled  to  recover;  that  the  transfer 
of  the  book  could  not  be  supported  on  the  ground  of  a  voluntary 
payment  as  the  agreement  and  transfer  were  not  made  in  satisfac- 
tion of  a  claim  which  could  properly  have  been  made  the  subject 
of  a  compromise,  or  which  was  of  doubtful  validity,  but  were  made 
because  of  some  supposed  liability  where  none  existed,  and  where 
no  claim  of  right  could  have  been  asserted. 

Where  the  owner  of  land,  upon  which  an  assessment  has  been 
laid,  which  is  apparently  valid,  but  by  reason  of  facts  outside  the 
record  is  actually  void,  pays  the  assessment,  with  full  knowledge 
of  the  facts,  before  any  attempt  has  been  made  to  enforce  it,  the 
payment  cannot  be  held  involuntary  and  made  under  coercion  of 
law.    Tripler  v.  Mayor,  etc.  of  N.  Y.  125  K  Y.  617. 

If  an  assessment  upon  real  property  is  paid  without  objection, 
the  money  cannot  be  recovered  back,  on  the  groimd  that  there 
are  irregularities  in  the  proceedings  for  making  such  assessment, 
when  such  irregularities  are  apparent  upon  the  record  of  such 
assessment,  and  the  party  paying  had  the  means  of  knowing  of 
the  irregularity.  Sandford  v.  Mayor,  etc.  of  New  York,  33  Barb. 
147,  S.  C.  20  How.  298,  12  Abb.  23.  So  where  the  assessment 
of  a  tax  is  void,  and  the  defect  appears  upon  the  face  of  the 
collector's  warrant,  if  the  tax  is  voluntarily  paid  on  demand, 
without  objection  or  protest,  no  action  will  lie  to  recover  it  back. 
N.  Y.  &  Harlem  R.  R.  Co.  v.  Marsh,  12  IST.  Y.  309.  If  lands  are 
sold  for  taxes,  and  are  subsequently  redeemed  from  the  sale,  the 
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owner  may  recover  such  sum  as  he  has  paid  to  a  purchaser  at 
the  tax  sale  for  his  title,  who  mistakenly  represents  that  he  has  a 
conveyance  of  them  under  such  tax  sale,  which  induces  the  owner 
to  pay  the  money.  Martin  v.  McCormich,  8  N.  Y.  331.  So  where 
a  person  purchases  a  supposed  interest  in  real  estate,  and  pays 
money  therefor,  he  may  recover  the  amount  back  from  the  cor- 
poration which  assumes  to  sell  such  interest,  by  virtue  of  an  as- 
sessment, if  such  assessment  is  void.  Gardner  v.  Mayor,  etc.  of 
Troy,  26  Earb.  423. 

To  warrant  an  action  to  recover  back  money  paid  by  coercion 
of  law  upon  a  judgment,  or  tax  levied,  or  assessment  laid,  it  must 
appear  that  the  judgment  or  proceedings  were  prima  facie  regular, 
so  as  not,  themselves,  to  furnish  evidence  of  their  invalidity,  and 
it  must  also  appear  that  the  rights  and  positions  of  the  parties  have 
been  changed  since  the  payment  was  made,  as  by  reversal  for  er- 
ror or  setting  aside  for  irregularity  or  illegality.  Peyser  v.  May- 
or, 70  ]sr.  y.  497. 

Actions  for  money  paid  are  frequently  brought  for  the  pur- 
pose of  compelling  contribution  from  those  liable  to  contribute. 
The  right  to  compel  contribution  may  arise  from  an  express  con- 
tract if  one  is  made.  The  principle  of  contribution  among  sev- 
eral sureties  is  not  founded  upon  an  express  contract,  nor  de- 
pendent upon  it,  but  is  the  result  of  a  general  equity,  which  arises 
from  the  principle  of  equality  of  burden  and  of  benefit;  and, 
therefore,  when  there  are  three  sureties  who  are  bound  by  diiferent 
instruments,  but  for  the  same  principal  and  for  the  same  debt, 
they  are  liable  to  contribution.  Bering  v.  Earl  of  WincJielsea,  1 
Cox's  Ch.  318,  8.  C.  2  Bos.  &  Pul.  270;  Campbell  v.  Mesier,  4 
Johns.  Ch.  334;  Aspimuall  v.  Sacchi,  57  IST.  Y.  331,  336;  Armi- 
tage  v.  Pulver,  37  N.  Y.  494,  5  Trans.  App.  186.  Where  sev- 
eral sureties,  without  any  communication  with  each  other,  sign  a 
note  for  a  principal  debtor,  and  one  of  the  sureties  is  compelled  to 
pay  the  whole  note,  he  can  recover  a  ratable  proportion  from  each 
of  the  other  sureties.  Norton  v.  Coons,  6  N.  Y.  33.  And  parol 
evidence  is  not  admissible  for  the  purpose  of  showing,  that  at  the 
time  when  the  last  surety  signed  the  note,  it  was  agreed  between 
him  and  the  principal,  that  such  surety  should  be  a  mere  surety 
for  the  previous  sureties.    Ih. 

The  implied  agreement  for  contribution  which  arose  from  the 
execution  of  the  note  cannot  be  contradicted  by  parol  evidence 
any  more  than  it  could  if  the  agreement  had  been  express.     Ih. 
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But  where  there  is  an  express  agreement  between  sureties  prior 
to  the  execution  of  the  obligation  as  sureties,  or  contemporane- 
ously with  it,  by  which  one  surety  agrees  to  indemnify  the  other 
from  loss,  this  agreement,  though  merely  verbal,  is  valid,  and  may 
be  proved  by  parol  evidence.  Barry  v.  Ransom,  12  N.  Y.  462. 
Such  an  agreement  does  not  vary  or  contradict  the  written  in- 
strument, and  it  is  a  bar  to  an  action  by  the  person  making  it,  if 
he  sues  the  other  for  contribution.    Ih. 

Where  there  is  no  express  agreement  between  sureties,  the  right 
to  contribution  between  them  arises  from  the  principle  of  equal 
obligation  to  pay  the  principal's  debt.  Tobias  v.  Rogers,  13  E".  Y. 
59.  And  if  one  of  the  sureties  is  discharged  from  liability,  by 
reason  of  a  bankrupt's  discharge  which  is  granted  to  him,  he  will 
be  discharged  from  liability  to  contribution  from  the  time  he  ob- 
tained such  discharge  as  a  bankrupt.  Ih.  The  right  to  contribu- 
tion, therefore,  is  liable  to  be  defeated  by  express  agreement 
between  the  sureties,  or  by  operation  of  law,  as  in  the  case  last 
cited.  Two  persons  agreed  to  bear  equally  all  losses  which  might 
be  sustained  in  consequence  of  one  of  them  becoming  bail  in  an 
action  for  a  third  person.  A  loss  ensued,  which  they  paid  in  equal 
proportions;  and,  subsequently,  the  principal  debtor  refunded  to 
one  of  these  persons  the  amount  paid  by  him,  and  it  wa.s  held  that 
he  was  bound  to  contribute  one-half  of  that  amount  to  his  asso- 
ciate surety.     Smith  v.  Hicks,  5  Wend.  48 ;  1  Wend.  202. 

Where  there  are  several  sureties,  and  one  of  them  takes  a  chattel 
mortgage  from  the  principal  debtor  to  secure  him  as  such  surety, 
he  cannot  afterward  discharge  such  mortgage  without  the  consent 
of  his  cosureties,  and  if  he  does  so,  without  their  consent,  they  will 
be  discharged  from  liability  to  contribution  to  him.  Ramsey  v. 
Lewis,  30  Barb.  403. 

In  actions  for  joint  torts,  a  joint  liability  exists,  and  a  recovery 
may  be  enforced  against  any  one  of  the  defendants ;  but  the  party 
paying  such  claim  has  no  right  to  contribution  from  the  other  de- 
fendants, even  although  by  the  payment  he  has  relieved  them  from 
their  liability;  and  the  principle  is,  that  whenever  the  liability 
arises  for  a  tort,  there  is  no  contribution.  Andrews  v.  Murray,  33 
Barb.  354;  Merryweather  v.  Nixan,  8  Term,  186;  Jones  v.  Bar- 
low, 62  N.  Y.  202,  211;  Miller  v.  Fenton,  11  Paige,  18;  Wehle 
V.  Haviland,  42  How.  399,  4  Daly,  550. 

Where  a  husband  goes  abroad  and  leaves  his  wife,  who  dies  in 
his  absence,  a  third  person  who  voluntarily  pays  the  expenses  of 
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her  funeral,  which  is  suitable  to  the  rank  and  fortune  of  her  hus- 
band, may  recover  the  amount  so  paid,  of  the  husband,  although 
the  payment  was  made  without  his  knowledge,  consent  or  request, 
especially  if  such  payment  is  made  by  the  father  of  the  deceased 
wife.     Jenkins  v.  Tuclcer,  1  H.  Bla.  91. 

So,  where  the  husband  and  wife  are  living  separately  from  each 
other,  the  husband  is  liable  for  the  necessary  expenses  of  a  decent 
interment  of  his  wife,  whether  the  person  incurring  the  expense  is 
an  undertaker  or  a  mere  volunteer.  Ambrose  v.  Kerrison,  1  J. 
Scott  (10  C.  B.),  776.  So,  if  executors  neglect  to  give  orders  for 
the  funeral  of  the  testator,  and  they  have  assets  sufficient  for  that 
purpose,  they  are  liable  upon  an  implied  promise,  to  the  person 
who  furnished  the  funeral  in  a  manner  suitable  to  the  testator's 
degree  and  circumstances.  Tugivell  v.  Hayman,  3  Camp.  298. 
See  Patterson  v.  Patterson,  59  JST.  Y.  574,  582,  583. 

A  husband  is  not  liable  for  money  loaned  to  his  wife  to  buy 
necessaries  {Anderson  v.  Cullen,  29  St.  Eep.  494),  nor  for  money 
loaned  to  the  wife,  though  it  was  afterward  applied  by  her  in  pro- 
curing necessaries,  for  the  supply  of  which  he  would  have  been 
liable.  Knox  v.  Bushell,  3  J.  Scott  IST.  S.  333  (3  C.  B.  IST.  S.). 
A.  lent  B.'s  wife  a  sum  of  money  for  the  purpose  of  enabling  her  to 
pay  debts  and  to  provide  herself  a  passage  to  the  Cape  of  Good 
Hope,  whither  she  was  going  to  join  her  husband,  at  his  request, 
and  the  money  was  so  applied  by  her,  but  it  was  held  that  A. 
could  not  recover  any  part  of  the  amount  from  B.     Ih. 

The  liability  of  the  husband  for  necessaries  furnished  to  the 
wife  has  been  considered  in  a  preceding  chapter. 

Where  money  has  been  paid  in  pursuance  of  an  agreement  which 
is  illegal  and  void  by  the  common  law,  or  because  it  violates  a 
statute,  the  money  so  paid  cannot  be  recovered  back.  Sharp  v. 
Wright,  35  Barb.  236.  In  such  cases  the  law  will  neither  enforce 
the  agreement  to  pay  the  money,  nor  give  damages  for  a  breach 
of  it ;  and  if  the  money  has  been  paid,  it  will  not  aid  in  a  recovery 
of  it  by  the  person  paying  it.  lb.  And  see  Stokes  v.  Tiuitchen, 
8  Taunt.  492 ;  Knowlton  v.  Congress  and  Empire  Spring  Co.  57 
K  Y.  518 ;  Haynes  v.  Rudd,  83  N.  Y.  251. 

Money  which  is  paid  by  a  party  under  a  compulsion  which 
affects  his  person  or  property  may  generally  be  recovered  back. 
If  a  person  has  in  his  possession  goods  or  other  property  belonging 
to  another  and  refuses  to  deliver  it  to  the  owner,  except  on  the 
payment  of  a  sum  of  money  he  is  not  entitled  to  receive,  if  the 
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owner,  in  order  to  obtain  possession  of  his  property,  pays  the  sum 
demanded,  the  money  so  paid  is  paid  by  compulsion  and  may  be 
recovered  back.  Scholey  v.  Mumford,  60  K  Y.  498;  81iaw  v. 
Woodcoch,  1  Barn.  &  Cress.  73.  And  where  a  collector  levied 
upon  goods  belonging  to  the  plaintii?,  by  virtue  of  a  Avarrant  issued 
against  other  persons  for  a  debt,  which  he  was  under  no  obligation 
to  pay,  and  the  collector  threatened  to  remove  the  property,  and 
gave  the  plaintiff  written  notice  that  he  would  sell  the  property  on 
a  specified  day  if  he  did  not  previously  pay  the  demand,  and  the 
plaintiff  paid  the  amount  when  the  collector  was  about  to  remove 
the  property  for  sale,  it  was  held  that  the  collector  was  liable  in 
trespass.  ^Wetmore  v.  Campbell,  2  Sandf.  341,  355.  In  such  a 
case  the  tort  might  be  waived  and  an  action  maintained  for  the 
recovery  of  the  amount  paid.  Ripley  v.  Gelston,  9  Johns.  201 ; 
Valpy  V.  Manley,  1  Man.  Grang.  &  Scott,  594. 

Where  a  contract  for  the  sale  of  personal  property  is  rescinded 
by  the  vendor,  the  vendee  may  maintain  an  action  to  recover  back 
the  amount  which  he  has  paid  upon  the  contract,  without  proving 
a  tender  or  a  readiness  to  pay  the  whole  price.  Main  v.  King,  8 
Barb.  535 ;  Fancher  v.  Goodman,  29  Barb.  315 ;  Raymond  v. 
Bernard,  12  Johns.  274.  So,  where  real  property  has  been  con- 
tracted to  be  sold,  and  the  vendor  neglects  to  attend  at  the  time 
and  place  fixed  for  the  execution  of  the  conveyances,  but  the 
vendee  attends,  and  is  prepared  to  perform  his  part  of  the  con- 
tract, the  vendee  may  maintain  an  action  to  recover  the  deposit 
paid  by  him  to  the  vendor  at  the  time  of  making  the  contract  of 
sale.  Flynn  v.  McKeon,  6  Duer,  203.  And  the  rule  is  the  same 
where  the  vendor  rescinds  the  contract  or  refuses  to  convey.  Gillet 
V.  Maynard,  5  Johns.  85. 

Where  there  is  a  parol  agreement  for  the  sale  of  real  estate, 
and  the  vendor  is  guilty  of  fraudulent  representations  which  are 
material,  the  vendee  may  repudiate  the  contract  and  recover  any 
sum  which  he  may  have  paid  to  the  vendor  on  the  contract.  Hell- 
man  V.  Strauss,  2  Hilt.  9. 

Where  the  vendor  of  real  estate  reserves  a  right  in  the  contract 
of  sale,  to  declare  the  contract  void  upon  certain  contingencies, 
and  he  elects  to  declare  the  contract  void,  as  he  has  a  right  to  do, 
he  must  return  to  the  vendee  the  payments  which  he  has  made 
before  such  rescission,  or  he  will  be  liable  to  an  action  for  its 
recovery.     Utter  v.  Stuart,  30  Barb.  20. 

When  there  is  a  verbal  bargain  for  the  sale  of  real  estate,  and 
75 
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the  vendee  enters  into  possession  of  the  premises,  and  makes  pay- 
ments toward  the  purchase  price,  he  cannot  remain  in  possession 
and  still  maintain  an  action  to  recover  the  amount  so  paid,  on  the 
ground  that  the  contract  is  void  by  the  statute  of  frauds.  Goelth 
V.  White,  35  Barb.  76 ;  Abbott  v.  Draper,  4  Denio,  51.  See  also 
Haynes  v.  Hart,  42  Barb.  58. 

But  the  rule  extends  still  further  than  this,  for  if  a  vendee  of 
real  estate  bargains  orally  for  its  purchase,  and  then  makes  pay- 
ments toward  the  purchase  price,  he  cannot  recover  from  the 
vendor  the  amount  paid,  so  long  as  the  vendor  is  able  and  willing 
to  complete  the  contract,  by  giving  a  valid  title  of  the  premises  as 
he  agreed.  Collier  v.  Coates,  17  Barb.  471 ;  Battle  v.  Rochester 
City  Bank,  5  Barb.  414,  8.  C.  3  INT.  Y.  88;  Abbott  v.  Draper,  i 
Denio,  51. 

So,  where  a  person  has  paid  money  upon  an  agreement  which 
is  void  by  the  statute  of  frauds,  as  where  he  voluntarily  paid  it 
upon  a  verbal  promise  to  answer  for  the  debt  of  a  third  person, 
he  cannot  recover  back  the  amount  thus  paid.  Westfall  v.  Par- 
sons, 16  Barb.  645.  If  a  tenant  is  compelled  to  pay  taxes,  rates  or 
assessments,  upon  real  property  rented  by  him,  which  the  land- 
lord is  bound  to  pay,  the  tenant  may  recover  of  the  landlord  the 
amount  so  paid.  Baker  v.  Greenhill,  3  Ad.  &  El.  ^.  S.  (Q.  B.), 
148 ;  Exall  v.  Partridge,  8  Term,  308 ;  Rodgers  v.  Maw,  15  Mees. 
&  Wels.  448. 

A  plaintiff  who  has  laid  out  and  expended  money,  at  the  request 
of  the  defendant,  cannot  recover  interest,  in  the  absence  of  a  con- 
tract to  pay  interest.     Carr  v.  Edwards,  3  Stark.  ~N.  P.  132. 

§  8.  Money  Had  and  Received,  etc. 

An  action  for  money  had  and  received  is  an  action  at  law, 
though  frequently  spoken  of  as  an  equitable  action,  because  it  de- 
pends upon  general  principles  of  equity  for  the  enforcement  of  the 
claim  made  in  it.  Roberts  v.  Ely,  113  ~R.  Y.  128  ;  Kingston  Bank 
v.  Eltinge,  66  IST.  Y.  625 ;  Chapman  v.  Forbes,  123  E".  Y.  532, 
536.  The  action  lies  whenever  the  defendant  has  received  money 
belonging  to  the  plaintiff,  which,  according  to  natural  justice  and 
equity,  he  ought  to  refund  and  pay  over.  lb.;  Eddy  v.  Smith, 
13  Wend.  488;  Tugman  v.  National  Steamship  Co.  76  N^.  Y. 
207,  210;  Lewatsch  v.  Cooney,  20  App.  Div.  470;  McClure  v. 
Law,  20  App.  Div.  459,  463.    The  action  takes  the  place  of  a  bill 
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in  equity,  and  should  be  encouraged  within  proper  limits.  It 
should  not  be  extended,  however,  to  cases  in  which  the  defendant 
may  be  deprived  of  any  right  or  subjected  to  any  inconvenience 
thereby.  Moyer  v.  Shoemaker,  5  Barb.  319,  322 ;  Rathhone  v. 
Stocking,  2  Barb.  135,  145 ;  Wright  v.  Butler,  6  Wend.  284,  290. 

And,  in  the  defense  of  this  action,  the  defendant  will  be  per- 
mitted to  show  any  facts  or  things  Avhich  establish  that  the  plain- 
tiff is  not,  in  justice  and  equity,  entitled  to  recover  the  whole  of 
his  demand,  or  any  part  of  it.  Eddy  y.  Smith,  13  Wend.  488, 
490 ;  Moses  v.  Macferlan,  2  Burr.  1005,  1010,  1012 ;  Barber  v. 
Cary,  11  Barb.  549,  551,  552. 

As  a  general  rule,  the  question  in  this  action  is,  to  which  party 
does  the  money,  in  equity,  justice  and  law,  belong.  If  to  the 
plaintiff,  he  may  recover  it ;  if  to  the  defendant,  he  may  retain  it. 
Buel  v.  Boughtorh,  2  Denio,  91,  93.  Where  a  property-owner, 
under  compulsion  of  the  law,  and  to  prevent  a  sale  of  his.property, 
has  paid  an  assessment  apparently  regular,  but,  in  fact,  void,  he 
may  maintain  an  action  to  recover  back  the  money  so  paid.  Poth 
V.  Mayor,  151  N.  Y.  16;  Jex  v.  Mayor,  103  N.  Y.  536;  Peyser 
V.  Mayor,  70  E".  Y.  497;  Mwtvnl  Life  Ins.  Co.  v.  Mayor,  144 
]Sr.  Y.  494 ;  Scudder  v.  Mayor,  146  IST.  Y.  245 ;  Haven  v.  Mayor, 
67  App.  Div.  90.  Such  an  action  is  for  money  had  and  received, 
and  while  governed  by  equitable  considerations,  the  bare  fact  that 
the  plaintiff  has  received  benefit  from  the  improvement  for  which 
the  assessment  is  laid  will  not  prevent  a  recovery.  Ih.  A  promis- 
sory note  was  given  by  the  plaintiff  for  a  debt  which  he  owed,  and 
which  bore  interest,  but  the  note,  by  mistake,  was  not  made  pay- 
able with  interest,  though  it  was  agreed  to  be  so  drawn,  and  the 
note  was  transferred  by  the  payee  to  a  third  person  who  again 
transferred  it,  and  after  several  transfers  it  came  into  the  hands  of 
the  defendant  for  value.  In  each  of  these  transfers  the  note  was 
treated  as  bearing  interest,  and,  when  it  became  due,  the  plaintiff 
paid  the  principal  sum  with  interest,  to  the  defendant,  on  the  sup- 
position that  the  note  was  payable  with  interest;  but  he  subse- 
quently brought  an  action  to  recover  the  interest,  on  the  ground 
that  it  was  paid  by  mistake,  but  it  was  held  that  he  could  not 
recover,  because  the  money  belonged,  in  justice,  to  the  defendant. 
Buel  V.  Bovxjhton,  2  Denio,  91. 

One  who  wins  from  a  clerk,  by  gaming,  the  money  of  his  em- 
ployer, is  liable  to  the  employer  in  an  action  for  money  had  and 
received.     Causidere  v.  Beers,  1  Abb.  Ct.  App.  333 ;  2  Keyes, 
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198.  And  it  has  been  held  that  money  advanced  or  contributed 
for  an  unlawful  purpose  can  be  recovered  back  by  the  lender, 
depositary  or  contributor,  at  any  time  before  it  has  been  actually 
used  or  expended.  Baily  v.  O'Mahony,  10  Abb.  IS.  S.  270;  1 
Jones  &  Sp.  239. 

But  although  money  may  have  passed  into  the  hands  of  an  in- 
dividual in  a  way  not  authorized  by  law,  yet  if  it  was  given  him 
to  be  applied  to  a  specific  purpose,  and  he  has  so  applied  it,  he 
cannot  be  called  on  to  refund  it.  Town  of  Verona  v.  Peckham, 
66  Barb.  103. 

Where  a  judgment  has  been  collected  and  the  money  paid  to 
the  attorney  who  prosecuted  the  suit,  an  action  for  money  had  and 
received  will  not  lie  against  the  attorney  to  recover  back  the  money 
after  a  reversal  of  the  judgment,  although  by  agreement  between 
him  and  his  client  he  retained  the  money  in  payment  of  a  debt  due 
from  the  client  to  him.  Langley  v.  Warner,  3  N.  Y.  327 ;  Butcher 
V.  Henning,  90  Hun,  565.  See  Forstman  v.  Schulting,  108  W.  Y. 
110,  113. 

Where  money  is  paid  as  a  mere  gratuity,  no  action  will  lie  to 
recover  it  back.     Wills  v.  Wells,  8  Taunt.  264. 

Where  there  are  several  indorsers  upon  a  negotiable  promis- 
sory note,  and  they  have  all  been  properly  charged  so  as  to  be 
liable  to  its  payment,  any  one  of  the  later  indorsers  may  pay  it, 
and  maintain  an  action  against  any  prior  indorsement  for  money 
had  and  received  thereon.  Hayes  v.  Phelps,  1  Sandf.  64.  Or 
the  action  may  be  treated  as  one  for  money  paid,  which  is  the  prop- 
er form  of  action.  Barker  v.  Cassidy,  16  Barb.  177;  Bradford  v. 
Corey,  5  Barb.  461 ;  Corey  v.  White,  3  Barb.  12,  16 ;  Leonard  v. 
Barker,  5  Denio,  220. 

Where  the  plaintiff  purchased  a  promissory  note,  and  volun- 
tarily paid  a  sum  considerably  more  than  its  face  for  it,  the  pay- 
ment was  treated  as  a  voluntary  one,  and  it  was  held  that  there 
could  be  no  recovery  of  the  money  so  paid.  Eddy  v.  Stanton,  21 
Wend.  255. 

Where  a  creditor  makes  a  secret  agreement  with  his  debtor, 
which  renders  valueless  a  security  which  a  surety  is  entitled  to 
by  subrogation,  and  the  surety  pays  a  judgment  which  was  ob- 
tained against  him  by  such  creditor,  upon  the  liability  for  such 
debtor,  and  the  payment  is  made  in  ignorance  of  the  agreement 
between  the  creditor  and  debtor,  the  surety  may  maintain  an  action 
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against  such  creditor  to  recover  the  amount  paid  to  him  upon 
such  judgment.     Chester  v.  Bank  of  Kingston,  16  N.  Y.  336. 

A  master  whose  servant  was  seduced  while  working  at  his  house, 
transferred  the  right  of  action,  by  a  writing,  under  seal,  to  the 
father  of  the  girl,  and  the  father  commenced  an  action  in  the  name 
of  the  assignor,  as  the  law  then  required;  and,  after  obtaining  a 
judgment  in  his  name,  the  master  wrongfully  acknowledged  satis- 
faction of  the  judgment  upon  record,  and  it  was  held  that  the 
father  might  maintain  an  action  against  such  master  for  the 
amount  of  the  judgment,  as  for  money  had  and  received.  Stanton 
V.  Thomas,  24  Wend.  TO. 

The  principle  is  elementary,  that  where  one  person  receives 
money  for  another,  and  the  law  makes  it  the  duty  of  the  person 
thus  receiving  it,  to  pay  it  over  to  the  person  for  whom  or  for 
whose  use  it  is  thus  received,  a  promise  to  pay  it  in  accordance 
with  the  duty,  is  always  presumed,  and  a  privity  established  as 
matter  of  law,  between  the  parties.  Ross  v.  Curtis,  30  Barb.  238, 
240 ;  Murdock  v.  Aikin,  29  Barb.  59 ;  Cohh  v.  Dows,  10  IST.  Y. 
335,  341.  No  privity  of  contract  between  the  parties  is  required, 
except  that  which  results  from  the  circumstances.  Mason  v. 
Waite,  17  Mass.  560;  Roberts  v.  Ely,  113  N.  Y.  128,  131.  The 
right  on  the  one  side,  and  the  correlative  duty  on  the  other,  create 
the  necessary  privity  and  justify  the  implication  of  a  promise  by 
the  defendant  to  do  that  which  justice  and  equity  require.     lb. 

Where  a  county  treasurer,  instead  of  applying  taxes  assessed  on 
the  property  of  a  railroad  corporation  in  a  town  to  the  payment 
and  redemption  of  bonds  issued  by  the  town  to  aid  in  the  con- 
struction of  the  road  of  such  corporation,  as  required  by  statiite, 
applies  the  money  so  received  to  county  purposes,  an  action  lies  in 
behalf  of  the  tovrai  against  the  county  to  recover  back  the  money 
misappropriated  on  the  principle  upon  which  the  equitable  action 
for  money  had  and  received  is  founded.  Strough  v.  Board  of 
Supervisors,  119  N.  Y.  212.  An  action  for  money  had  and  re- 
ceived may  be  maintained  against  a  county  to  recover  back  money 
collected  on  an  illegal  tax  and  paid  into  its  treasury.  Newman  v. 
Supervisors  of  Livingston  Co.  45  N.  Y.  676. 

Where  money  is  collected  and  placed  in  the  hands  of  a  super- 
visor of  a  town  for  the  purpose  of  paying  the  interest  which  is  due 
upon  bonds  duly  issued  by  such  town,  an  action  will  lie  by  such 
bondholder  against  the  supervisor,  to  recover  his  share  of  interest 
money  which  is  due  upon  his  bonds.    Murdock  v.  Aikin,  29  Barb. 
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59.  It  is  immaterial  whether  the  original  possession  of  the  money 
by  the  defendant  was  rightful  or  wrongful.  It  is  sufficient  that 
Ihe  duty  exists  on  his  part,  created  by  the  circumstances,  to  ac- 
count for  and  pay  it  over  to  the  plaintiff.  Roberts  v.  Ely,  113 
]Sr.  Y.  128,  132,  In  an  action  by  a  bondholder  against  the  super- 
visor of  the  town  to  recover  moneys  due  upon  the  bonds  and  held 
by  the  supervisor  as  trustee  or  depositary  for  the  bondholders,  the 
defendant  will  not  be  permitted  to  go  behind  the  payment  of  the 
money  to  him,  to  question  the  validity  of  the  bonds.  Ross  v. 
Curtis,  30  Barb.  238.  Where  one  of  the  parties  to  an  illegal  trans- 
action has  placed  money  in  the  hands  of  a  third  person  to  be  paid 
to  the  other,  such  third  person  cannot  interpose  the  illegality  of 
the  transaction  as  a  defense  to  an  action  to  enforce  payment  by 
him,  although  on  account  of  the  illegality,  payment,  as  between 
the  parties  to  the  transaction,  could  not  be  enforced.  Woodworth 
V.  Bennett,  43  N".  Y.  273 ;  Merritt  v,  Millard,  4  Keyes,  208 ;  3 
Abb.  Ct.  App.  291. 

Where  a  person  collected  a  sum  of  money  for  A.,  with  directions 
from  him  to  pay  it  over  to  B.,  but  fails  to  pay  as  directed,  B.  may 
maintain  an  action  against  him  for  money  had  and  received,  as  the 
receipt  of  the  money  by  the  defendant  under  such  circumstances 
was  equivalent  to  an  express  promise  to  pay  it  over  to  the  plaintiff. 
Berry  v.  Mayhew,  1  Daly,  54.  And  where  a  third  person  receives 
money  due  from  a  debtor  to  his  creditor  and  does  not  pay  it  over 
to  the  creditor,  in  consequence  of  which  the  creditor  sues  his  debtor 
and  recovers  his  demand,  the  debtor  may  sue  such  third  person  to 
recover  back  the  money  so  received.  Priest  v.  Price,  3  Abb.  Ct. 
App.  622,  3  Keyes,  222. 

A  valid  gift  of  money,  deposited  in  a  bank,  may  be  transferred 
by  the  donor  to  the  donee,  by  a  delivery  by  the  donor  of  his  pass- 
book, which  contains  the  voucher  or  evidence  of  the  deposit.  And 
if,  after  such  gift,  the  donor  dies,  and  his  representatives  obtain 
j)ossession  of  such  pass-book,  and  collect  the  money  from  the  bank, 
an  action  will  lie  against  them  by  the  donee,  to  recover  the  money. 
Penfield  v.  Thayer,  2  E.  D.  Smith,  305. 

If  a  man,  through  some  mistake  or  misapprehension,  or  forget- 
fulness  of  facts,  has  received  money  to  which  he  is  not  justly  and 
legally  entitled,  and  which  he  ought  not,  in  equity  or  good  con- 
science, to  retain,  the  law  regards  him  as  the  receiver  and  holder 
of  the  money  for  the  use  of  the  lawful  owner  of  it,  and  raises  an 
implied  promise  from  him  to  pay  over  the  amount  to  such  owner. 


COMMOlsT  COUNTS.  1191 

Kelly  V.  Solari,  9  Mees  &  Wels.  58 ;  Lucas  v.  Worswick,  1  Mood. 
&  Rob.  293 ;  Milms  v.  Duncan,  6  Barn.  &  Cress.  671,  677 ;  Cobh 
V.  Dows,  10  :Jf.  Y.  335,  341;  Goddard  v.  Merchants'  Bank,  2 
Sandf.  247. 

Where  a  third  person  is  employed  to  compute  interest  upon  a 
bond  and  mortgage,  and  he  does  so  by  making  annual  rests,  and 
computing  interest  upon  interest,  and  the  debtor  pays  the  princi- 
pal debt,  together  with  the  sum  so  computed  as  interest,  and  both 
parties  suppose  the  computation  to  be  correct,  the  debtor  may 
maintain  an  action  against  the  creditor  to  recover  the  excess  paid 
beyond  the  amount  due,  when  computed  upon  correct  principles. 
Boyer  v.  Pack,  2  Denio,  107;  Thompson  v.  Otis,  42  Barb.  461. 

Where  money  is  erroneously  paid  by  one  person  to  another,  in 
consequence  of  a  mutual  ignorance  as  to  facts,  which,  if  known, 
would  have  prevented  the  payment,  the  money  so  paid  may  be 
recovered  back.  Burr  v.  Veeder,  3  Wend.  412.  Where  a  contract 
is  made  upon  an  assumed  state  of  facts,  as  to  which  there  is  a 
mutual  mistake,  and  money  is  paid  upon  the  contract  by  one  of 
the  parties,  he  may,  on  discovering  the  mistake,  rescind  the  con- 
tract, and  recover  the  money  paid.  Wheadon  v.  Olds,  20  Wend. 
174,  176.  An  error  of  fact  takes  place,  either  when  some  fact 
which  really  exists  is  unknown,  or  some  fact  is  supposed  to  exist 
which  really  does  not  exist.  Ih.j  Mowatt  v.  Wright,  1  Wend.  360. 
Where  money  is  paid  by  one  party  to  another,  in  consequence 
of  a  mutual  mistake  of  facts,  as  to  which  they  were  both  equally 
bound  to  inquire,  the  money  paid  may  be  recovered  back.  Canal 
Bank  v.  Bank  of  Albany,  1  Hill,  287;  Bank  of  Commerce  v. 
Union  Bank,  3  K  Y.  230. 

Ignorance  of  the  laws  of  a  foreign  government  is  an  ignorance 
of  fact,  and  not  of  law;  and  in  this  respect  the  statute  laws  of  the 
other  States  of  the  union  are  foreign  laws.  Bank  of  Chillicothe 
V.  Dodge,  8  Barb.  233 ;  Havens  v.  Foster,  9  Pick.  112 ;  Norton  v. 
Mar  den,  3  Shepley,  45. 

There  may  be  instances  in  which  a  party  paying  money  under 
a  mistake  of  fact,  cannot  recover  it  back.  One  of  the  principles 
which  authorizes  a  recovery  for  money  received  is,  that  it  is  un- 
conscientious for  the  defendant  to  retain  it.  And,  if  a  man  by 
mistake  pays  a  demand  which  the  party  receiving  is  entitled  in 
justice  to  retain,  no  action  will  lie  to  recover  the  money  back. 
Franklin  Bank  v.  Raymond,  3  Wend.  69,  74. 

The  drawee  of  a  bill  of  exchange  is  bound  to  know  the  hand- 
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•writing  of  the  drawer,  and  if  lie  accepts  and  pays  the  bill  to  a 
iomi  fide  holder  for  value,  he  cannot  recover  the  money  back, 
although  the  bill  turns  out  to  be  a  forgery,  which  would  be  a  mis- 
take of  fact  by  the  drawee,  in  supposing  the  bill  to  be  genuine. 
Godda-rd  v.  Merchants'  Bank,  4  IST.  Y.  147  ;  Price  v.  Neal,  3  Burr. 
1354;  Bank  of  Commerce  v.  Union  Bank,  3  JST.  T.  230.  This 
rule  does  not  apply  when  the  forgery  is  in  the  body  of  the  bill,  and 
the  drawer's  signature  is  genuine.    Ih. 

Where  a  party  is  really  mistaken  as  to  the  facts,  in  reference 
to  which  he  pays  money,  he  may  recover  it  back;  and  it  is  no 
answer  to  his  action  to  say,  that  he  had  the  means,  and  by  a  care- 
ful attention  he  might  have  ascertained  the  true  state  of  the  case. 
Waite  V.  Leggeit,  8  Cow.  195 ;  Tounisend  v.  Croiudy,  8  J.  Scott 
N.  S.  477. 

An  error  of  law  exists,  when  a  person  is  truly  and  fully  ac- 
quainted with  the  existence  or  nonexistence  of  all  the  material 
facts  of  the  case,  but  he  is  ignorant  of  the  legal  consequences  which 
result  from  them.    Mowatt  v.  Wright,  1  Wend.  360. 

The  general  rule  is,  that  a  payment,  when  made  by  a  person 
who  fully  understands  the  facts,  but  who  is  ignorant  of  the  law 
imder  which  such  payment  might  have  been  successfully  resisted, 
cannot  be  recovered  back.  Mowatt  v.  Wright,  1  Wend.  360 ; 
Phelps  V.  Mayor,  etc.  of  N.  Y.  112  N.  Y.  216 ;  Baldwin  v.  Rood, 
22  Week.  Dig.  386.  There  is  a  well-recognized  exception  to  this 
rule  where  the  money  is  so  paid  to  an  officer  of  the  court.  Gillig 
V.  Grant,  23  App.  Div.  596. 

In  some  cases  there  has  been  an  attempt  to  distinguish  between 
the  effect  of  an  act  done  in  ignorance  of  the  law  and  an  act  done 
through  mistake  of  the  law,  and  the  doctrine  asserted  that  as 
against  the  one  relief  might  be  granted  though  denied  as  to  the 
other.  But  the  distinction  does  not  seem  to  find  favor  with  the 
courts.     See  Jacobs  v.  Morange,  47  IsT.  Y.  57. 

If  a  party  who  pays  money  is  acquainted  with  the  facts,  but  is 
ignorant  of  the  law  of  the  case,  and  the  party  receiving  the  money 
knowingly  misrepresents  the  law  in  relation  to  the  case,  or,  if  he 
knows  that  the  other  party  is  ignorant  of  the  law,  and  he  fraud- 
ulently takes  advantage  of  his  ignorance,  the  money  paid  may  be 
recovered  back.  Cooke  v.  Nathan,  16  Barb.  342.  And  where  the 
plaintiff  paid  money  under  a  threat  of  being  sued  by  a  plankroad 
company  for  the  recovery  of  an  alleged  penalty  of  $25,  for  run- 
ning a  tollgate,  and  both  the  plaintiff  and  the  agent  of  the  com- 
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pany  supposed  that  the  penalty  had  been  incurred,  when  in  truth 
the  law  did  not  give  any  penalty  whatever  for  the  acts  done,  it 
was  held  that  the  plaintiff  was  entitled  to  recover  the  money  back. 
Pitcher  v.  l\rin  Plank  Boad  Co.  10  Barb.  436. 

If  one  man  has  obtained  money  from  another  through  the 
medium  of  oppression,  imposition,  extortion  or  deceit,  or  by  the 
commission  of  a  trespass,  such  money  is  in  contemplation  of  law, 
money  received  for  the  use  of  the  injured  party;  it  is  not  the 
money  of  the  wrongdoer,  and  he  has  no  right  to  retain  it;  and 
the  law  therefore  implies  a  promise  from  him  to  return  it  to  the 
rightful  owner,  whose  title  to  it  cannot  be  destroyed  and  annuled 
by  the  fraudulent  and  unjust  dispossession.  The  tort  may  be 
waived,  and  an  action  brought  for  the  recovery  of  the  money  upon 
the  implied  contract.  Chambers  v.  Leiuis,  2  Hilt.  591 ;  Putnam 
V.  Wise,  1  Hill,  235,  21-0,  note;  Neate  v.  Harding,  6  Exch.  349. 

Where  money  is  advanced  to  a  person  which  he  is  directed  to 
employ  in  a  particular  manner,  if  he  neglects  to  do  so,  but  ap- 
propriates the  money  to  a  different  object  or  purpose,  an  action 
will  lie  against  him  for  the  recovery  of  the  amount.  McNeilly  v. 
Richardson,  4  Cow.  607 ;  Darragh  v.  Ross,  28  St.  Eep.  632 ; 
Crosby  v.  Clark,  80  Hun,  426 ;  Admin,  of  Dumond  v.  Carpenter, 
3  Johns.  183;  Baker  v.  Moore,  4  App.  Div.  234. 

So  upon  the  dissolution  of  a  partnership,  if  one  of  the  partners 
assigns  all  his  interest  in  the  property  and  assets  to  his  copart- 
ners, and  he  also  covenants  not  to  collect  such  debts,  etc.,  but  he 
subsequently  settles  claims  and  debts  so  assigned,  and  gives  re- 
ceipts to  the  debtors,  he  will  be  liable  to  an  action  by  his  copart- 
ners for  the  amount  of  the  debts  receipted.  Ross  v.  West,  2 
Bosw.  360. 

It  is  a  general  rule  that  an  action  may  be  maintained  to  re- 
cover money  which  has  been  paid  to  public  officers  if  they  have 
wrongfully  and  illegally  exacted  greater  costs  or  fees  than  is  al- 
lowed by  law. 

If  a  sheriff  does  an  act  in  the  discharge  of  his  official  duties, 
and  he  claims  and  receives  as  a  matter  of  right,  a  larger  sum 
than  the  law  allows  for  the  service  rendered,  an  action  will  lie 
against  him  for  the  recovery  of  the  excess,  beyond  the  legal  fees. 
Deiu  V.  Parsons,  2  Barn.  &  Aid.  562. 

So  where  a  sheriff  levies  upon  property  which  he  is  not  author- 
ized to  levy  upon,  and  he  then  threatents  to  sell  it  under  the  exe- 
cution, any  sum  which  may  be  paid  to  him  to  prevent  a  sale,  may 
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be  recovered  back,  especially  where  the  money  is  paid  under  pro- 
test.    Valpy  V.  Manley,  1  Man.  Grang.  &  Scott,  594. 

So  if  a  justice  of  the  peace  takes  greater  fees  than  are  allowed 
by  law,  or  if  he  takes  money  as  fees  for  official  services  for  which 
no  fees  are  allowed  by  law,  an  action  may  be  maintained  against 
him  by  the  party  paying  for  the  recovery  of  the  amount  improper- 
ly received.    Morgan  v.  Palmer,  2  Barn.  &  Cress.  729. 

This  was  the  rule  at  common  law  in  cases  of  extortion  by  public 
officers.  If  a  clerk  of  the  court  refuses  to  perform  an  official  duty 
for  which  no  fee  is  allowed  by  law,  or  if  any  public  officer  refuses 
to  perform  a  duty  expressly  imposed  by  law  for  which  no  fee  or 
other  compensation  is  expressly  allowed ;  or  if  an  officer  or  other 
person  charges  or  receives  for  any  service  a  greater  fee  or  compen- 
sation than  the- law  allows  for  that  service;  or  if  he  demands  or 
receives  the  legal  fees  for  any  service  not  actually  rendered,  ex- 
cept where  he  may  lawfully  demand  his  fees  in  advance,  he  will 
be  liable,  in  addition  to  the  punishment  prescribed  by  the  law  for 
the  criminal  oifense,  to  an  action  in  behalf  of  the  person  aggrieved, 
in  which  the  plaintiff  is  entitled  to  treble  damages.  Judiciary 
Law,  chapter  35,  Laws  1909 ;  Consolidated  Laws,  chapter  30, 
section  252 ;  Public  Officers  Law,  section  67 ;  Laws  1909,  chapter 
51 ;  Consolidated  Laws  chapter  47. 

If  a  revenue  officer  seizes  goods  as  forfeited,  when  they  are 
not  liable  to  seizure,  and  he  takes  money  from  the  owner  as  a 
condition  of  releasing  them,  such  owner  may  recover  back  the 
money  in  an  action  for  money  had  and  received.  Irving  v.  Wil- 
son, 4  Term,  485;  Atlee  v.  Baclchoiise,  3  Mees.  &  Wels.  633,  645. 

Where  an  action  is  commenced  in  a  court  of  record,  and  it  is 
settled  before  judgment,  the  attorney  for  the  plaintiff  cannot  take 
a  larger  sum  as  costs  from  the  defendant  than  that  allowed  by 
law  without  subjecting  himself  to  an  action  for  its  repayment 
to  the  defendant.  Britton  v.  Frinlc,  3  How.  102,  Court  of  Ap- 
peals; Moulton  V.  Bennett,  18  Wend.  586.  Where  a  county  clerk 
or  the  register  of  the  city  of  jSTew  York  exacts  and  receives  a  fee 
which  is  not  given  by  law,  as  a  condition  of  permitting  a  person 
to  examine  the  books  of  records,  he  will  be  liable  to  an  action  for 
the  amount  paid.  Toiunsend  v.  Dyckman,  2  E.  D.  Smith,  224. 
And  where  a  person  wrongfully  intrudes  into  an  office  and  re- 
ceives the  fees  thereof,  when  the  plaintiff  holds,  or  is  legally 
entitled  to  hold,  the  office,  he  may  recover  the  amount  thus  wrong- 
fully received  in  an  action  against  such  person.     Piatt  v.  Stout, 
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1-t  Abb.  178 ;  Littlewood  v.  Williams,  6  Taunt.  277.  See  Dolan 
V.  Mayor,  68  N.  Y.  274. 

Where  money  has  been  paid  by  the  plaintiff,  and  received  by 
the  defendant  without  consideration,  and  in  such  a  manner  as 
not  to  be  a  gift  or  voluntary  payment,  or,  vs^here  the  consideration 
on  which  the  payment  was  made,  has  failed,  the  law  will  raise 
an  implied  promise  by  the  defendant  to  repay  the  money,  and  an 
action  may  be  maintained  by  the  plaintiff  for  that  purpose.  And, 
where  a  passenger  paid  money  for  a  ticket  which  purported  to 
entitle  him  to  make  a  voyage  on  a  specified  ocean  steamer  to  a 
distant  port,  and  such  steamer  had  been  lost  at  the  time  the 
money  was  paid,  but  without  the  knowledge  of  either  party,  an 
action  for  the  recovery  back  of  the  passage  money  with  interest 
was  sustained.  Briggs  v.  Vanderhilt,  19  Barb.  222 ;  Bonesteel  v. 
Vanderbilt,  21  Barb.  26. 

Where  chattels  or  personal  property  are  contracted  to  be  sold, 
and  the  contract  of  sale  is  to  be  completed  by  a  bill  of  sale  or  the 
actual  delivery  of  the  property,  and  a  part  of  the  purchase  price 
is  paid  in  advance,  and  the  chattel  or  property  is  afterwards  de- 
stroyed before  the  delivery,  or  before  the  execution  of  the  bill 
of  sale,  the  money  paid  may  be  recovered  back  by  the  person 
paying  it.    Murray  v.  Richards,  1  Wend.  58.     • 

So,  where  the  plaintiff  deposited  a  certain  sum  of  money  with 
the  defendant,  and  took  a  receipt  from  him  which  declared  that 
this  sum  was  to  be  indorsed  upon  a  specified  contract  for  the  sale 
of  certain  real  estate,  by  the  defendant  to  a  specified  third  party, 
whenever  the  plaintiff  should  present  to  the  defendant  such  con- 
tract, duly  assigned  to  such  plaintiff;  it  was  held  that  the  receipt 
did  not  transfer  any  interest  in  the  land  or  in  the  contract,  and 
that  it  did  not  show  any  agTeement  on  the  part  of  the  plaintiff 
to  procure  such  interest,  and  that  he  could,  therefore,  recover  the 
deposit  money  after  a  demand  and  refusal  to  return  it.  Phelps  v. 
BoshvicJc,  22  IST.  Y.  242. 

So,  where  money  is  paid  by  a  purchaser  on  a  contract  for  the 
sale  of  real  estate,  if  the  vendor  is  unable,  or  if  he  refuses  to  com- 
plete the  sale,  as  he  agreed,  by  a  valid  conveyance  of  the  land,  an 
action  will  lie  against  him  by  such  purchaser,  for  the  recovery  of 
the  purchase  money  advanced  with  interest.  Baldivin  v.  Munn, 
2  Wend.  399 ;  Fletcher  v.  Button,  6  Barb.  646 ;  Walker  v.  Moore, 
10  Barn.  &  Cress.  416 ;  Peters  v.  McKeon,  4  Denio,  546. 

The  same  rule  applies  where  money  has  been  paid  to  a  vendor 
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of  personal  property,  wlio  is  subsequently  unable,  or  who  refuses 
to  deliver  the  property  sold.  Wilkinson  v.  Lloyd,  7  Ad.  &  El. 
N.  S.  27;  Murray  v.  Richards,  1  Wend.  58.  If  the  entire  pur- 
chase price  is  paid  for  personal  property,  and  but  a  portion  of  it 
is  delivered  and  accepted  as  a  part  performance,  and  the  balance 
is  not  delivered  or  tendered  pursuant  to  the  contract  of  sale,  the 
vendor  may  recover  that  part  of  the  purchase  price  for  which  there 
is  a  failure  of  consideration  by  the  omission  to  deliver  the  prop- 
erty.   Devaux  v.  Conolly,  8  Man.  Grang.  &  Scott,  640. 

If  personal  property  is  sold  upon  condition  that  the  purchaser 
may  return  it  within  a  specified  time,  which  he  does,  he  may 
recover  the  purchase  price,  if  that  was  paid  in  advance.  Hurst  v. 
Orbell,  8  Ad.  &  El.  107.  In  the  case  just  cited,  A.  bought  a 
span  of  horses  of  B.,  and  paid  £80  for  them,  with  liberty  to  re- 
turn them  within  a  month,  by  allowing  B.  £10  out  of  the  £80 ; 
and  with  a  further  stipulation,  that  if  he  kept  them  beyond  the 
mouth,  he  should  pay  B.  £10  above  the  £80 ;  and  it  was  held,  that 
A.,  on  returning  the  horses  within  a  month,  might  recover  £70  in 
an  action  for  money  had  and  received.  And  see  Street  v.  Blay, 
2  Barn.  &  Ad.  456. 

Where  money  has  been  paid  upon  a  contract,  which  is  subse- 
quently rescinded"  by  mutual  consent,  or  where  it  is  rescinded  by 
the  party  paying  the  money,  by  virtue  of  a  stipulation  in  the 
original  contract  which  permits  him  to  do  so ;  or  when  the  acts  or 
omissions  of  the  other  party  justify  and  authorize  him  to  rescind 
the  contract,  he  may  do  so,  and  in  either  case,  he  may  recover 
back  the  money  paid,  and  generally  with  interest  from  the  time 
of  such  rescission. 

But  where  money  is  paid  upon  a  special  contract,  which  can- 
not be  legally  rescinded  by  the  party  paying  it,  and  the  opposite 
party  is  able  and  willing  to  perform  the  agreement,  no  action 
will  lie  to  recover  the  money  so  paid  and  advanced.  Lawrence  v. 
Simons,  4  Barb.  354.  And  if  the  contract  has  not  been  per- 
formed by  the  other  party  as  he  agreed,  but  such  performance 
was  prevented  by  the  party  paying  the  money,  he  cannot  recover 
it  back.     Ih. 

It  is  a  general  rule  that  money  paid  upon  an  illegal  contract, 
or  in  pursuance  of  its  objects,  cannot  be  recovered  back.  The 
law  will  neither  enforce  the  payment  of  money  iipon  such  a  con- 
tract, nor  aid  in  its  restoration  when  it  has  been  paid.  Nellis  v. 
Clark,  20  Wend.  24;  Perkins  v.  Savage,  15  Wend.  412.     And 
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where  money  was  paid  in  pursuance  of  an  agreement  which  was 
void  by  reason  of  its  violation  of  the  statute  relating  to  mainte- 
nance and  champerty,  it  was  held,  that  the  sum  paid  could  not  be 
recovered  back.  Best  v.  Strong,  2  Wend.  319;  Burt  v.  Place,  G 
Cow.  431.  So,  if  money  is  paid  for  the  purpose  of  settling  or 
compounding  a  supposed  felony,  and  for  the  purpose  of  prevent- 
ing a  prosecution  for  it,  the  money  so  paid  cannot  be  recovered 
back.  Daimonth  v.  Bennett,  15  Barb.  541.  The  defendant  re- 
ceived money  from  one  of  the  parties  to  an  illegal  contract, 
which  was  paid  in  execution  and  satisfaction  thereof,  and  the 
defendant  promised  to  pay  the  amount  over  to  the  other  party, 
and  he  did  not  know  of  such  illegality  in  the  contract  at  the  time 
of  making  the  promise  and  receiving  the  money,  nor  did  he  par- 
ticipate in  any  manner  in  making  such  contract ;  and  it  was  held 
that  he  was  bound  to  pay  over  such  money  as  he  promised,  and 
that  the  illegality  of  the  contract  was  no  defense  to  an  action 
for  its  recovery.  Merritt  v.  Millard,  5  Bosw.  645 ;  Murray  v. 
Vanderiilt,  39  Barb.  141 ;  Tenant  v.  Elliott,  1  Bos.  &  Pul.  3. 

All  wagers,  bets  or  stakes,  made  to  depend  upon  any  race,  or 
upon  any  gaming  by  lot  or  chance,  or  upon  any  lot,  chance, 
casualty,  or  unknown  or  contingent  event  whatever,  shall  be  un- 
lawful. All  contracts  for  or  on  account  of  any  money  or  property, 
or  thing  in  action  so  wagered,  bet  or  staked,  shall  be  void.  Penal 
Law,  section  986 ;  Consolidated  Laws,  chapter  40 ;  Laws  1910, 
chapter  488. 

"Any  person  who  shall  pay,  deliver  or  deposit  any  money, 
property,  or  thing  in  action,  upon  the  event  of  any  wager  or  bet 
herein  prohibited,  may  sue  for  and  recover  the  same  of  the  winner 
or  person  to  whom  the  same  shall  be  paid  or  delivered,  and  of  the 
stockholder  or  other  person  in  whose  hands  shall  be  deposited 
any  such  wager,  bet  or  stake,  or  any  part  thereof,  whether  the 
same  shall  have  been  paid  over  by  such  stakeholder  or  not,  and 
whether  any  such  wager  be  lost  or  not."  Id.  It  is  not  a  crime  for 
a  person  to  to  bet  with  another  upon  the  result  of  a  golf  game 
about  to  be  played  between  them,  and  to  record  said  bet  on  a  card. 
People  ex  rel.  Sterling  v.  Sheriff  of  Nassau.  County,  112  IST.  Y. 
Supp.  154 ;  People  v.  StedeJcer,  175  K  Y.  57.  A  person  who 
offers  to  bet  and  so  announces  to  others  orally  upon  a  horse  or 
horses  that  are  about  to  engage  in  a  race  in  which  he  lays  odds, 
is  not  a  bookmaker.  People  ex  rel.  Lichtenstein  v.  Langan,  196 
N.  Y.  260.     Ordinary  betting  has  never  been  made  a  crime  in 
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this  State,  and  the  laying  of  odds  alone  does  not  constitute  a  vio- 
lation of  the  statute.  Ih.  While  the  statute  makes  all  bets  and 
wagers  illegal  and  void,  and  money  lost  thereon  recoverable,  it 
has  made  gambling  a  crime  only  where  it  is  accompanied  by  record, 
registry,  or  the  use  of  some  part  of  the  paraphernalia  of  profes- 
sional gamblers,  except  in  the  case  of  poolselling,  where  probably 
no  writing  or  record  is  necessary  to  constitute  the  crime.    Ih. 

Where  one  person  directs  another  to  purchase  stock  for  him, 
with  the  understanding  that  the  stock  shall  not  be  delivered,  and 
that  only  the  difference  in  the  market  price  shall  be  paid  or  re- 
ceived, the  transaction  is  a  wager  on  future  market  prices,  and 
is  void  under  the  statute.  Kingsbury  v.  Kirivan,  77  N.  Y.  612 ; 
West  V.  Wright,  86  Hun,  436. 

Where  money  is  lost  upon  the  result  of  a  horse  race,  and  after 
the  result  of  the  race  is  known,  the  depositor  orders  the  stake- 
holder to  pay  over  the  money  bet  to  the  winner,  this  will  not 
prevent  the  losing  party  from  recovering  the  money  from  the 
stakeholder,  even  though  the  money  was  paid  over  to  the  winner 
immediately  after  the  wager  was  determined,  and  after  such  direc- 
cion  to  pay  it.  Ruclcman  v.  Pitcher,  1  jST.  Y.  392.  In  such  a 
case  there  is  no  question  of  fact  for  a  jury,  and  it  is  error  to 
submit  to  a  jury  the  question,  whether  the  payment  was  in  pur- 
suance of  the  bet,  or  whether  it  was  a  gift  or  voluntary  payment. 
Storey  v.  Brennan,  15  iSF.  Y.   524. 

The  right  to  recover  money  lost  by  betting  or  gaming  is  a  right 
resting  in  contract,  and  the  demand  may  be  set  up  as  a  counter- 
claim.   McDougall  v.  Walling,  48  Barb.  364. 

Under  the  statutes  of  this  State,  the  right  of  action  for  money 
lost  by  betting  or  gaming  is  assignable,  and  the  assignee  may 
sue  and  recover  in  his  own  name.  Meech  v.  Stoner,  19  N.  Y.  26 ; 
Hendrichson  v.  Beers,  6  Bosw.  639.  These  cases  overrule  Wey- 
hum  V.  White,  22  Barb.  82. 

The  loser's  assignment  of  his  claim  may  be  very  general,  and 
it  will  be  sufficient  if  it  assigns  all  his  interest  in  a  certain  claim 
against  the  winner,  and  specifies  the  amount;  and  this  is  espe- 
cially the  case,  when  the  loser  has  no  other  claim  against  the  Avin- 
jier.    Hendrickson  v.  Beers,  6  Bosw.  639. 

Where  money  is  lent  with  a  full  knowledge  by  the  lender  that 
it  is  to  be  used  for  betting  or  gaming  purposes,  he  cannot  recover 
the  amount  of  the  borrower.  Peclc  v.  Briggs,  3  Denio,  107 ;  Ruck- 
man  V.  Bryan,  3  Denio,  340. 
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But  where  the  borrower  deposits  the  money  with  the  lender  as 
a  stakeholder,  and  he  loses  the  bet,  and  the  stakeholder  pays 
over  the  money  to  the  winner,  on  his  agreeing  to  return  the 
money,  in  case  the  borrower  does  not  repay  it,  this  agreement  is' 
valid  and  may  be  enforced.  Ih.  And  where  the  winner  agreed 
with  the  stakeholder,  that  if  he  would  sue  the  loser  for  the  money, 
and  the  action  shoiild  fail,  he  would  repay  the  money,  and  also 
pay  the  costs  of  the  action,  this  was  held  to  be  a  valid  agTce- 
ment.  lb.  It  seems  that  no  right  of  action  exists  for  the  recovery 
of  a  bet  which  has  been  won,  but  if  one  commissions  another  to 
make  a  bet  for  him  and  gives  him  money  for  that  purpose,  and 
recalls  his  authority  before  the  money  is  used,  he  has  a  right  of 
action  on  demand  to  recover  it  back.  Kohler  v.  Rosenthal,  135 
App.  Div.  438. 

Where  a  person  deposits  his  own  money  and  also  that  of  other 
persons  upon  an  illegal  wager,  he  can  maintain  no  action  for  any- 
thing more  than  his  share  of  the  money.  Ruchman  v.  Pitcher,  20 
N.  Y.  9,  8.  C.  13  Barb.  556. 

Where  the  money  deposited  with  a  stakeholder  was  bank  bills, 
and  there  was  no  evidence  that  he  had  parted  with  them,  and 
the  bank  issuing  such  bills  had  failed  before  a  demand  was  made 
for  a  return  of  the  money,  it  was  held  that  the  stakeholder  was 
merely  liable  for  the  value  of  the  bills  at  the  time  of  bringing  the 
action.    Poiuler  v.  Van  Surdam,  1  Denio,  557. 

Linder  the  statutes  of  this  state  the  losing  party  in  an  illegal  bet 
or  wager  may  recover  from  the  stakeholder  the  sum  deposited  by 
him,  although  the  stakeholder,  by  his  direction,  given  immediately 
after  the  wager  is  determined,  has  paid  the  money  over  to  the 
winner.  Mahoney  v.  O'Callaghan,  6  Jones  &  Sp.  461.  In  a 
proper  case,  the  owner  of  personal  property  lost  on  a  bet  may  re- 
plevy it  from  a  third  person  Avho  purchased  it  in  good  faith,  for 
value,  and  without  notice,  from  the  winner.  Hodge  v.  Sexton,  1 
Hun,  576. 

According  to  the  English  common  law,  one  tenant  in  common 
cannot  maintain  an  action  at  law,  for  money  had  and  received, 
against  his  cotenant,  who  has  received  more  than  his  share  of 
the  profits;  the  only  remedy  being  by  an  action  of  account  in  a 
court  of  equity.  Thomas  v.  Thomas,  5  Exch.  28 ;  McMurray  v. 
Rawson,  3  Hill,  59.  But  it  has  long  been  settled  in  this  State, 
that,  on  a  sale  of  real  estate,  owned  by  two  persons  as  tenants  in 
common,  if  all  the  money  is  received  by  one,  the  other  can  main- 
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tain  an  action  for  Ms  moiety  against  the  other,  in  an  action  for 
money  had  and  received.  Coles  v.  Coles^  15  Johns.  159.  See 
Knope  V.  Nunn,  151  N.  Y.  506.  So,  where  damages  have  been 
assessed  for  injuries  done  to  lands,  owned  by  tenants  in  common, 
if  one  of  them  receives  the  entire  sum,  the  other  may  sue  for  his 
share  in  an  action  for  money  had  and  received.  Brinckerhoof  v. 
Wemple,  1  Wend.  470.  A  joint  tenant  or  a  tenant  in  common  of 
real  property,  or  his  executor  or  administrator,  may  maintain  an 
action  to  recover  his  just  proportion  against  his  cotenant,  who 
has  received  more  than  his  own  just  proportion,  or  against  his 
executor  or  administrator.  Code  of  Civil  Pro.  §  1666.  The 
Revised  Statutes  contained  a  provision  authorizing  a  tenant  to 
maintain  an  action  of  account,  or  for  money  had  and  received, 
against  his  cotenant  for  receiving  more  than  his  share  of  the 
rents  and  profits  of  land.  1  R.  S.  750,  §  9.  Section  1666  of 
the  Code  is  a  substitute  for  that  provision.  Under  the  former 
statute,  the  right  of  recovery  was  limited  to  the  proportionate  share 
of  the  net  amount  actually  received;  and  no  recovery  could  be 
had  thereunder  for  what  a  cotenant,  who  was  himself  in  possession 
of  the  land,  took  therefrom  and  applied  to  his  own  use.  Joslyn 
V.  Joslyn,  8  Hun,  388 ;  Rosehoom  v.  Roseboom,  15  Hun,  308 ; 
Woolever  v.  Knapp,  18  Barb.  265.  Under  the  law  as  it  is  now, 
one  tenant  in  common,  in  possession  of  the  entire  estate,  is  not 
liable  to  his  cotenants  for  the  use  of  the  common  property,  or  to 
account  to  them  for  rents  and  profits.  Cosgrijf  v.  Dewey,  164 
N.  Y.  1,  3.  But  if  all  or  a  portion  of  the  common  property  is 
rented  to  a  third  person,  and  one  tenant  has  received  more  than 
his  share  of  the  rent,  the  other  tenant  may  recover  his  just  pro- 
portion under  section  1666  of  the  Code.  Gedney  v.  Gedney,  160 
]Sr.  Y.  471. 

If  an  agent  has  received  a  sum  of  money  from  his  principal  for 
a  specific  purpose,  and  it  can  be  shown  that  the  purpose  has  been 
satisfied,  and  that  it  has  absorbed  a  certain  sum  only,  leaving  a 
balance,  the  law  implies  a  promise  from  such  agent  to  pay  over 
the  amount  of  such  balance  to  his  employer  from  whom  he  re- 
ceived it.  But  as  long  as  the  commission  is  open  and  in  the 
course  of  execution,  there  is  no  implied  promise  to  pay  back  any 
of  the  money,  and  no  action  can  be  maintained  for  its  recovery. 
Case  V.  Roheris,  Holt's  N.  P.  500;  Weston  v.  Dowries,  1  Doug.  24. 

Whenever  an  agent  has  received  money  from  a  third  party  for 
the  use  of  his  principal,  the  law  will  imply  a  promise  from  such 
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agent  to  pay  over  the  amoimt  to  the  principal,  when  requested  so 
to  do.    Mayor,  etc.,  of  Auburn  v.  Dropper,  23  Barb.  425. 

It  is  the  official  duty  of  a  sheriff  or  constable  to  pay  over  money 
which  he  has  collected  on  an  execution ;  and  if  he  omits  to  do  so, 
this  action  will  lie  against  him.  Shepard  v.  Iloit,  1  Bill,  198; 
Armstrong  v.  Garroiv,  6  Cow.  465.  And  see  Lillie  v.  Hoyt,  5 
Hill,  395. 

Where  a  sheriff  receives  money  upon  an  execution,  and  then 
applies  it  to  his  own  use,  an  action  will  lie  against  him  for  money 
had  and  received.    Dumond's  Admrs.  v.  Carpenter,  3  Johns.  183. 

If  an  agent  appropriates  the  money  of  his  principal  to  the  pay- 
ment of  a  debt  of  a  third  person,  without  any  authority  for  so 
doing,  and  the  person  who  receives  the  money  knows,  at  the 
time  of  its  reception,  that  the  agent  has  no  such  authority,  an 
action  may  be  maintained  against  such  third  person,  by  the  prin- 
cipal, for  money  had  and  received.  Amidon  v.  Wheeler,  3  Hill, 
137. 

If  an  agent  refuses  to  account  for  goods  delivered  to  him  for 
sale,  it  will  be  presumed,  after  a  reasonable  time,  that  he  has  sold 
them,  and  received  the  proceeds  in  money.  Hunter  v.  Welsh,  1 
Stark.  K  P.  224.    And  see  Brinh  v.  Dolsen,  8  Barb.  337. 

The  mere  circumstance  that  money  has  been  paid  by  a  prin- 
cipal to  his  agent,  with  directions  to  pay  it  to  a  third  person, 
imposes  no  liability  upon  the  agent  to  such  third  person,  unless 
there  is  an  express  or  an  implied  assent  on  the  part  of  the  agent 
to  pay  the  money  according  to  the  directions  he  has  received. 
The  mere  receipt  of  the  money  by  the  agent  is  no  evidence  of  an 
implied  promise  to  apply  it  to  the  purposes  for  which  it  was  pro- 
fessedly remitted  or  delivered  to  him.  He  holds  the  money  to 
the  use  of  the  person  who  remitted  or  delivered  it  to  him;  the 
privity  of  contract  is  between  him  and  his  principal,  and  not 
between  the  agent  and  such  third  party,  unless  the  agent  ex- 
pressly agrees  and  promises  such  third  person  to  pay  the  money 
to  him.  Bigelow  v.  Davis,  16  Barb.  561.  And  unless  such  agent 
expressly  promises  to  pay  the  money  over  to  such  third  person, 
no  action  will  lie  by  him  against  the  agent  for  its  recovery.  Ih. 
And  see  Oolvin  r.  IIoTbrooh,  2  ISF.  Y.  126 ;  Costigan  v.  Newland, 
12  Barb.  456. 

There  are  some  cases  in  which  a  demand  must  be  made  by  the 
plaintiff  before  he  can  maintain  his  action,^  while  in  other  cases 
no  demand  is  necessary  before  suit  brought. 
76 
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To  determine  whether  a  demand  is  necessary  in  a  given  case 
is  a  question  of  much  practical  importance  to  a  plaintiff. 

The  general  rule  in  relation  to  trustees  and  to  persons  in  the 
situation  of  trustees  is,  that  a  demand  must  be  made  upon  them 
for  the  money  in  their  hands  before  an  action  can  be  maintained 
against  them,  imless  it  can  be  shown  that  they  have  been  guilty 
of  an  abuse  of  the  trust.     Walrath  v.  Thompson,  6  Hill,  541. 

Where  a  debtor  turns  out  or  transfers  a  note  which  he  holds 
against  a  third  person,  to  his  creditor  as  a  collateral  security,  and 
the  creditor  collects  such  note,  which  produces  a  sum  larger  than 
his  demand,  he  is  not  liable  to  an  action  for  such  balance  by  the 
debtor  or  his  assignee  until  after  a  demand  of  the  balance.  Sears 
V.  Patrick,  23  Wend.  528. 

So,  where  goods  are  sent  to  a  factor  or  agent  to  be  sold  at 
auction,  no  action  will  lie  against  him  without  a  previous  demand 
of  the  proceeds,  or  without  instructions  to  remit.  Cooley  v.  Belts, 
24  Wend.  203 ;  Brink  v.  Dolsen,  8  Barb.  337. 

A  bailee  or  mere  depositary  of  money  is  not  liable  to  an  action 
for  the  money  left  in  his  hands  until  a  demand  and  refusal  to 
pay  it  over.     Phelps  v.  Bostwick,  22  Barb.  314. 

But  where  money  belonging  to  one  is  in  the  hands  of  another 
under  such  circumstances  that  it  is  the  duty  of  the  latter  to  pay 
it  over,  an  action  may  be  maintained  therefor  without  any  de- 
mand. Baker  v.  Moore,  4  App.  Div.  234;  Hickok  v.  Hickok,  13 
Barb.  634;  Stacy  v.  Graham,  14  K  Y.  492,  3  Duer,  444;  Lillie 
V.  Hoyt,  5  Hill,  395;  Matter  of  Cole,  34  Hun,  320;  Compton  v. 
Elliott,  16  Jones  &  Sp.  211 ;  Diefenthaler  v.  Mayor,  etc.  Ill 
K  Y.  331;  Mills  v.  Mills,  115  N.  Y.  80;  Wood  v.  Young,  141 
K  Y.  211,  217. 

Money  deposited  with  a  stakeholder  upon  an  illegal  bet  or  wager 
may  be  recovered  from  such  stakeholder  without  any  previous 
demand,  even  if  the  money  has  been  paid  over  to  the  winner  by 
the  express  direction  of  the  loser,  after  the  bet  is  determined. 
Ruckman  v.  Pitcher,  1  N.  Y.  392. 

Where  a  purchaser  of  goods  seeks  to  rescind  a  sale  of  goods  for 
the  fraud  of  the  vendor,  and  to  recover  back  the  purchase  price, 
he  must  restore  or  offer  to  restore  the  goods,  and  demand  a  return 
of  the  money,  before  an  action  can  be  maintained.  Voorhees  v. 
Earl,  2  Hill,  288 ;  Moyer  v.  Shoemaker,  5  Barb.  319. 
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§  9.  Use  and  Occupation. 

Under  the  Eeal  Property  Law,  as  under  the  Eevised  Statutes, 
a  landlord  may  recover  a  reasonable  compensation  for  the  use 
and  occupation  of  real  property,  by  any  person,  under  an  agree- 
ment not  made  by  deed ;  and  a  parol  lease  or  other  agreement  may 
be  used  as  evidence  of  the  amount  to  vyhich  he  is  entitled.  Laws 
1909,  chapter  52,  section  220;  Consolidated  Laws,  chapter  50, 
section  220. 

At  common  law,  no  action  of  assumpsit  for  rent  would  lie,  ex- 
cept upon  an  express  promise,  made  at  the  time  of  the  demise. 
Johnson  v.  May,  3  Lev.  150;  Smith  v.  Stewart,  6  Johns.  46,  48. 

The  action  for  use  and  occupation  is  founded  upon  the  principle 
that  the  relation  of  landlord  and  tenant  exists  by  virtue  of  some 
agreement,  either  express  or  implied.  And  in  those  cases  in 
which  no  such  relation  exists,  this  form  of  action  will  not  lie. 
Croswell  v.  Crane,  7  Barb.  192.  The  plaintiff  cannot  recover  for 
use  and  occupation  without  establishing  the  conventional  relation 
of  landlord  and  tenant.  Preston  v.  Hawley,  139  N.  Y.  296 ;  Lamb  , 
V.  Lamh,  146  N.  Y.  317 ;  Collyer  v.  Collyer,  113  N.  Y.  442.  To 
sustain  the  action,  there  must  be  proof  either  that  such  relation 
was  created  by  express  contract,  or  there  must  be  proof  of  cir- 
cumstances from  which  the  law  will  raise  an  implied  contract. 
Ih.  The  possession  and  beneficial  enjoyment  of  real  property 
with  the  permission  of  the  owner,  is  ordinarily  sufficient  to  sustain 
an  action  upon  an  implied  agreement  for  use  and  occupation.  See 
Thompson  v.  Fox,  21  Misc.  298.  But  where  the  use  and  occupa- 
tion of  real  estate  is  under  such  circumstances  as  to  show  that 
there  was  no  expectation  of  rent  by  either  party,  a  contract  to 
pay  rent  will  not  be  implied.  Preston  v.  Hawley,  139  IST.  Y.  296, 
300 ;  Collyer  v.  Collyer,  113  IST.  Y.  442,  448.  The  action  cannot 
be  maintained  without  proof  of  some  agreement  to  pay  rent,  either 
expressed,  or  implied  from  the  possession  of  the  lands  and  other 
circumstances  so  that  the  relation  of  landlord  and  tenant  may  be 
said  to  have  existed  between  the  parties.  Lamh  v.  Lamh,  146 
N.  Y.  317. 

The  action  cannot  be  maintained  where  there  is  a  lease  under 
seal.  In  that  case,  the  action  must  be  upon  the  demise  to  recover 
the  rent  reserved.  Kiersted  v.  0.  &  A.  B.  R.  Co.  69  N.  Y.  343. 
But  see  Ten  Eyck  v.  Houghtaling,  12  How.  523. 

The  essential  element  in  an  action  for  use  and  occupation  must 
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be  the  actual  use  and  occupation  of  the  premises.  To  sustain  the 
action,  it  is  not  suflScient  to  prove  that  the  plaintiff  gave  to  the 
defendant  the  means  of  obtaining  possession  of  the  premises.  In 
the  absence  of  a  covenant  to  pay  rent  that  can  be  enforced,  the 
liability  must  depend  upon  the  actual  use  and  occupation  of  the 
premises,  and  there  can  be  no  recovery  except  for  the  value  of 
the  use  and  occupation  of  what  was  actually  used  and  occupied. 
Herrmann  v.  Curiel,  3  App.  Div.  511.  The  delivery  of  the  key 
of  a  store  upon  the  first  floor  of  a  building  can  be  considered  as 
a  symbolical  delivery  of  possession  of  that  part  of  the  premises 
only,  and  not  as  a  symbolical  delivery  of  lofts  above  the  store, 
access  to  which  is  by  a  separate  door  in  no  way  connected  with 
the  store  itself,  where  the  key  to  that  door  is  not  also  delivered. 
Ih.  But  if  .a  tenant  goes  into  occupation  imder  his  lease,  and 
then  ceases  to  actually  occupy  the  premises,  but  keeps  the  keys, 
he  will  be  liable  in  an  action  for  use  and  occupation  if  he  had  the 
power  to  actually  occupy  and  enjoy  the  premises  for  the  full  term 
for  which  the  recovery  is  sought.  Hall  v.  Western  Transp.  Co. 
34  N.  Y.  284. 

I  Where  the  occupant  of  premises  went  into  possession  of  the 
premises  wrongfully,  and  the  owner  of  the  land  sued  such  occu- 
pant for  a  wrongful  possession,  and  disclaimed  any  relation  of 
landlord  and  tenant,  it  was  held  that  this  form  of  action  could  not 
be  maintained.    Hurd  v.  Miller,  2  Hilt,  540. 

It  has  been  held,  that  this  action  cannot  be  maintained  against 
one  who  has  entered  into  possession  of  real  estate,  under  a  verbal 
agreement  for  the  purchase  of  it,  even  when  he  himself  refused 
to  complete  the  purchase,  while  the  other  party  was  willing  to 
perform  the  contract.     Smith  v.  Stewart,  6  Johns.  46. 

So,  where  the  defendant  went  into  the  possession  of  a  farm, 
under  a  written  contract  for  its  purchase,  and  the  vendor  failed 
to  perform  the  contract  on  his  part,  when  the  purchaser  left  the 
premises,  it  was  held  that  the  action  for  use  and  occupation  did 
not  lie.  Sylvester  v.  Ralston,  31  Barb.  286.  In  such  cases,  the 
occupant  of  the  land  does  not  enter  into  possession  of  the  land 
as  tenant  but  as  purchaser,  and,  therefore,  the  relation  of  landlord 
and  tenant  does  not  exist. 

A  defendant  entered  into  the  possession  of  a  farm  under  a 
A-erbal  conditional  contract  of  purchase,  by  which  he  was  to  have 
the  farm  for  $2,000,  with  a  proviso,  however,  that  the  plaintiff 
was  to  have  the  benefit  of  any  enhanced  price  for  which  the 
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farm  could  be  sold  at  any  time  within  two  years  thereafter,  and 
if  so  sold,  the  defendant  was  to  pay  the  interest  of  $2,000  for 
the  use  of  the  farm  each  year.  The  defendant  went  into  posses- 
sion under  this  agreement,  but  no  deed  was  given  to  him.  lie 
occupied  the  farm  for  more  than  a  year,  when  the  farm  was  sold 
with  his  assent,  to  one  Mitchell,  for  $2,500;  and,  in  an  action  by 
the  plaintiff  for  the  use  and  occupation  of  the  farm,  it  was  held 
that  he  was  entitled  to  recover  at  the  rate  of  $140  a  year,  from 
the  time  the  defendant  took  possession,  until  the  sale  to  Mitchell. 
Pierce  v.  Pierce,  25  Barb.  243. 

There  must  be  some  form  of  demise  of  the  premises  shown,  or 
some  permission  to  occiipy  them,  either  express  or  implied,  or 
trespass  will  be  the  proper  form  of  action.  Feather storihaugh  v. 
Bradshaw,  1  Wend.  135 ;  Bancroft  v.  Wdrdwell,  13  Johns.  489. 
The  agreement  or  permission  may  be  implied,  and  it  will  be 
equally  as  valid  as  an  express  one;  and  where  a  tenant  goes  into 
possession  of  premises  for  one  year,  under  a  verbal  agreement  at 
an  agreed  rent,  and  he  remains  in  possession  for  that  year,  and 
then  continues  in  possession  for  three  years  longer  without  any 
further  agreement,  this  action  will  lie  for  the  recovery  of  the  three 
years'  rent.  Osgood  v.  Dewey,  13  Johns.  240.  So,  where  the 
lease  is  under  seal,  and  the  tenant  holds  over  after  the  expiration 
of  his  term,  he  will  be  liable  to  an  action  for  the  use  and  occupa- 
tion of  the  premises  for  the  time  he  may  remain  in  possession 
thereof,  after  the  termination  of  such  sealed  lease.  Aheel  v.  Bad- 
cliff,  13  Johns.  297. 

But  where  the  defendant  hired  the  premises  for  a  year,  though 
he  did  not  at  any  time  go  into  possession  thereof  either  in  person 
or  by  agent,  or  by  undertenant,  it  was  held  that  this  action  could 
not  be  maintained,  but  that  the  remedy  was  upon  the  lease.  Wood 
V.  Wilcox,  1  Denio,  37.  Nor  can  it  be  maintained  where  the 
defendant  has  hired  the  premises  for  a  year,  and  he  occupies  them 
for  a  time  and  then  leaves  possession,  if  the  landlord  leases  the 
premises  for  the  residue  of  the  year,  after  notice  to  the  defendant 
that  he  should  do  so,  and  hold  him  responsible  for  any  deficiency 
of  rent,  if  the  landlord  sues  merely  for  the  use  and  occupation 
of  the  premises  during  the  time  they  were  occupied  by  the  tenant  so 
put  into  the  premises  by  the  landlord.    Beach  v.  Gray,  2  Denio,  84. 

Nor  will  this  form  of  action  lie  where  a  tenant  has  occupied 
premises  for  a  year  under  a  lease,  and  then  holds  over  against 
the  will  of  the  landlord,  who  institutes  summary  proceedings  to 
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turn  him  out  of  possession,  and  obtains  an  order  for  that  purpose, 
notwithstanding  which  order  the  tenant  retains  the  possession  of 
the  premises  for  two  years  thereafter,  against  the  will  of  the  plain- 
tiff. Featherstonhaugh  v.  Bradsliaw,  1  Wend.  134.  But  when 
a  landlord  turns  a  tenant  out  of  possession  by  summary  proceed- 
ings, for  the  nonpayment  of  rent,  he  may  recover  in  use  and  occu- 
pation for  the  rent  which  was  due  prior  to  such  ejection  of  the 
tenant.  McKeon  v.  Whitney,  3  Denio,  452 ;  Hinsdale  v.  White, 
6  Hill,  507.  If  there  is  a  written  lease,  not  under  seal,  which 
specifies  the  amount  of  rent  to  be  paid,  the  landlord,  in  an  action 
for  use  and  occupation,  may  introduce  the  lease  for  the  purpose 
of  determining  the  amount  of  the  recovery,  although  he  has  not 
declared  upon  such  lease,  but  claims  to  recover  generally  for  such 
use  and  occupation.  Williams  v.  Sherman,  7  Wend.  109.  And 
the  defendant  cannot  be  permitted  to  give  evidence  of  the  actual 
value  of  the  premises,  for  the  purpose  of  reducing  the  recovery 
below  the  sum  specified  in  the  lease.    lb. 

Where  there  is  no  express  agreement  between  a  landlord  and 
his  tenant,  as  to  the  amount  of  rent  which  is  to  be  paid  for  the 
use  of  the  premises,  the  tenant  will  be  required  to  pay  what  they 
are  reasonably  worth,  upon  an  implied  promise  which  the  law 
will  recognize  and  enforce.  Scrantom  v.  Booth,  29  Barb.  171. 
If  a  tenant  occupies  rooms,  which  he  hires  from  month  to  month, 
under  an  agreement  to  pay  the  rent  of  each  month  in  advance, 
and  he  leaves  the  premises  in  the  latter  part  of  a  month, 
he  will  not  be  liable  for  the  rent  of  a  subsequent  month  which  is 
not  due.    Fash  v.  Kavanah,  24  How.  347. 

Where  the  premises  are  let  for  the  purposes  of  prostitution,  or 
where  the  rent  accrues  after  the  landlord  has  notice  that  the 
premises  are  used  for  such  purposes,  and  he  has  the  power  to 
turn  the  tenant  out  of  possession,  he  cannot  recover  for  the  rent 
which  accrues  after  such  notice,  and  the  power  to  turn  the  tenant 
out.  Jennings  v.  Throgmorton,  Ryan  &  Moody,  251 ;  Girardy 
V.  Richardson,  1  Esp.  13. 

§  10.  Account  Stated  or  Balance  Struck. 

The  settlement  of  an  account  between  the  parties,  by  which  a 
balance  is  struck  in  favor  of  one  of  them,  is  called  an  account 
stated.  It  is  not  necessary  that  the  account  should  be  signed  by 
the  parties  in  order  to  render  it  a  stated  account.     It  is  sufficient 


COMMON  COUNTS.  1207 

that  it  has  been  examined  and  accepted  by  both  of  them.  Loch- 
wood  V.  Thome,  11  K  Y.  170,  173. 

To  constitute  an  account  stated,  two  things  must  concur: 
(1)  There  must  be  a  mutual  examination  of  the  claims  of  the 
respective  parties  and  a  balance  struck;  and  (2)  There  must  be 
an  agreement,  expressed  or  implied,  that  the  balance  is  correct 
and  that  the  party  against  -whom  it  is  found  will  pay  it.  The 
minds  of  the  parties  must  meet  upon  the  allowance  and  disallow- 
ance of  the  claims,  and  they  must  mutually  agree  upon  a  final 
adjustment  of  them.  Lockwood  v.  Thome,  18  N.  Y.  285 ;  Vol- 
Jcening  v.  De  Qraaf,  81  IST.  Y.  268 ;  Eames  Vacuum  Brake  Co.  v. 
Prosser,  157  K  Y.  589;  Stenton  v.  Jerome,  54  K  Y.  480;  Spell- 
man  V.  Muehlfeld,  48  App.  Div.  265. 

But  in  proving  an  account  stated  it  is  not  necessary  to  show 
an  express  examination  of  the  respective  demands  or  claims  of 
the  parties  or  an  express  agreement  to  the  final  adjustment.  All 
this  may  be  implied  from  circumstances.  If  the  account  be  ren- 
dered by  one  party,  and  the  other  upon  examining  it  makes  no  ob- 
jection, an  inference  may  legitimately  be  drawn  that  he  is  satisfied 
with  it  as  rendered.  So  if  the  account  should  be  liiade  out  by  one 
party  and  transmitted  to  the  other  party  by  mail,  and  the  other 
should  omit  to  communicate  objections  to  the  party  rendering 
the  account  within  a  reasonable  time,  an  inference  may  be  drawn 
that  he  is  satisfied  with  it.  Such  omission  to  object  would  be 
legitimate  evidence  in  proving  an  account  stated.  Lockivood  v. 
Thome,  18  K  Y.  285 ;  Stenion  v.  Jerome,  54  IST.  Y.  480 ;  Ea/)nes 
Vacuum  Brake  Co.  v.  Prosser,  157  N.  Y.  589 ;  Towsley  v.  Deni- 
son,  45  Barb.  490;  Quincey  v.  White,  63  IST.  Y.  370;  Knicker- 
hocker  v.  Oould,  115  N.  Y.  533.  "But  there  is  no  arbitrary 
rule  of  law  which  renders  an  omission  to  object  in  a  given  time, 
equivalent  to  an  actual  agreement  or  consent  to  the  correctness 
of  the  account  thus  rendered;  but  it  is  merely  competent  evi- 
dence, subject  to  be  rebutted  by  circumstances  from  which  counter 
inferences  may  be  drawn.  Thus,  if  it  should  appear  that  the 
party  to  whom  the  account  was  rendered  was  absent  from  home, 
that  would,  of  itself,  account  for  the  omission,  and  no  inference 
could  be  drawn  that  he  was  satisfied  with  the  account.  So  other 
circumstances  might  be  shown,  which  would  satisfactorily  account 
for  the  omission  to  object  in  a  given  time.  If  one  party  receiving 
such  account  lived  at  a  distance  from  the  other  party  and  was 
expecting  to  see  him  within  a  few  days,  that  might  satisfactorily 


1208  COMMON  COUNTS. 

account  for  omittiBg  to  transmit  immediately  his  objections  by 
mail.  Again,  the  expected  meeting  of  the  parties  might  be  pre- 
vented or  delayed  by  some  unforeseen  casualty,  which  might 
extend  it  from  a  few  days  to  as  many  weeks,  or  even  months ;  and 
thus,  what  in  the  absence  of  knowledge  of  all  the  circumstances 
might  appear  a  very  extraordinary  and  unreasonable  delay  with 
such  knowledge,  would  be  satisfactorily  accounted  for." 

"So  the  natural  inference  to  be  drawn  from  an  omission  to 
make  objection,  might  be  rebutted  by  proof  of  the  course  of  dealing 
between  the  parties,  or  of  some  understanding  between  them  that 
no  technical  defaults  should  be  insisted  upon.  In  fine,  as  the 
omission  to  object  to  the  account  rendered,  raises  merely  an  in- 
ference that  the  party  is  satisfied  with  it,  and  that  he  means  to 
have  his  silence  understood  as  an  expression  of  his  concurrence 
therewith,  any  circumstances  calculated  to  rebut  such  inferences, 
or  to  raise  counter  inferences,  are  clearly  competent  evidence  to 
he  submitted  to  the  court  or  a  jury,  in  order  that,  with  a  knowledge 
of  all  the  circumstances  of  the  case,  they  may  form  their  con- 
clusion of  the  actual  intention  of  the  parties.  And,  as  the  minds 
of  both  parties  are  supposed  to  meet  and  concur,  it  must  neces- 
sarily be  competent  to  show  how  the  party  rendering  the  account, 
understood  the  transaction.  If  the  evidence  should  show  clearly 
that  he  did  not  understand  that  there  had  been  any  final  adjust- 
ment of  their  respective  demands  between  them,  it  would  be 
strange,  indeed,  if  the  courts  should  disregard  the  understanding 
of  the  parties  themselves,  and  decree  an  adjustment  between  them 
contrary  to  their  own  understanding  in  the  matter."  Lockwood 
V.  Thome,  18  N.  Y.  288,  289,  290.     Peatt,  J. 

An  account  stated  or  settled  is  a  mere  admission  that  the  account 
is  correct.  It  is  not  an  estoppel.  The  account  is  still  open  to 
impeachment  for  mistakes  or  errors.  Its  effect  is  to  establish, 
prvma  facie,  the  accuracy  of  the  items,  without  other  proof;  and 
the  party  seeking  to  impeach  it  is  bound  to  show  affirmatively  the 
mistake  or  error  alleged.  Lochwood  v.  Thome,  18  N.  Y.  285 ; 
N.  Y.  699 ;  Bergen  v.  Hitchings,  22  App.  Div.  395 ;  Young  v. 
Hill,  67  N.  Y.  162,  1Y2 ;  Sedgwick  v.  Macy,  24  App.  Div.  1 ; 
Champion  v.  Joslyn,  44  N.  Y.  653 ;  Samson  v.  Freernxun,  102 
Blaiit  V.  Borchardt,  12  Misc.  197 ;  Guernsey  v.  Bexford,  63  N.  Y. 
631 ;  Towsley  v.  Denison,  iSi  Barb.  490.  The  force  of  the  ad- 
mission and  the  strength  of  the  evidence  which  will  be  necessary 
to  overcome  it  will  depend  upon  the  circumstances  of  the  case. 
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All  account  stated  which  is  shown  to  have  been  examined  by 
both  parties  and  expressly  assented  to  or  signed  by  them  would 
afford  stronger  evidence  of  the  correctness  of  its  items  than  if  it 
merely  appeared  that  it  had  been  delivered  to  the  party  or  sent 
by  mail,  and  acquiesced  in  for  a  sufficient  length  of  time  to  entitle 
it  to  be  considered  as  an  account  stated.  So,  too,  an  account  set- 
tled, that  is,  when  the  balance  has  been  paid  or  adjusted  between 
the  parties,  is  stronger  evidence  and  requires  more  proof  to  over- 
come it  than  a  mere  account  stated.  But  the  parties  are  never 
precluded  from  giving  evidence  to  impeach  the  account,  unless 
the  case  is  brought  within  the  principles  of  an  estoppel  in  pais,  or 
of  an  obligatory  agreement  between  the  parties;  as  for  instance, 
where,  upon  a  settlement,  mutual  compromises  are  made.  Loch- 
wood  V.  Thome,  18  K  Y.  285,  288,  291,  292. 

An  account  stated  or  settled  is  in  the  nature  of  an  agTeement 
that  the  articles  charged  are  correct;  and,  therefore,  no  account 
can  be  legally  stated  by  persons  who  are  not  competent  to  make 
a  valid  contract.  Holmes  v.  D'Camp,  1  Johns.  34.  For  this 
reason  an  infant  is  not  bound  by  an  account  stated,  even  though 
he  expressly  agrees  to  it.  Ti'ueman  v.  Hurst,  1  Term,  40.  A 
plaintiff  may  recover  on  an  account  stated  with  the  defendant, 
although  it  includes  a  debt  due  from  the  defendant  individually, 
and  also  one  due  from  him  and  a  deceased  partner.  Richards  v. 
Heather,  1  Barn.  &  Aid.  29.  It  is  sufficient,  although  the  account 
be  stated  of  that  which  is  due  to  the  plaintiff  only,  without  mak- 
ing any  deduction  for  any  counterclaim  or  set-off  for  the  defend- 
ant. Styart  v.  Rowland,  1  Show.  215.  It  is  not  necessary  to  an 
account  stated  that  there  should  be  mutual  claims  between  the  par- 
ties to  be  examined  and  a  balance  struck.  Ensign  v.  HooTcer,  6 
App.  Div.  425.  And  it  is  not  essential  that  there  should  be  cross- 
demands  between  the  parties,  nor  that  the  defendant's  acknowledg- 
ment that  a  certain  sum  was  due  from  him  to  the  plaintiff,  should 
relate  to  more  than  a  single  debt  or  transaction.  Highmore  v. 
Primrose,  5  Maule  &  Sewl.  65.  An  admission  by  a  defendant 
that  a  certain  specified  sum  was  agreed  to  be  paid  to  the  plain- 
tiff for  the  sale  of  standing  trees,  if  made  after  the  trees  had 
been  felled  and  taken  away  by  the  defendant  will  support  an 
action  upon  an  account  stated,  though  not  for  goods  sold  and  de- 
livered.   Knowles  v.  Michel,  13  East,  249. 

An  I.  O.  U.  is  sufficient  prima  facie  evidence  in  an  action  for 
money  lent  or  of  an  account  stated  with  him,  though  it  is  not  ad- 
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dressed  and  no  proof  is  given  that  U.  means  the  plaintiff,  except 
the  fact  that  he  produces  the  instrument  as  evidence  of  his  right. 
Douglas  v.  Holme,  12  Ad.  &  El.  6-il ;  Curtis  v.  Richards,  1  Man. 
&  Grang.  46. 

Where  an  account  had  been  rendered  by  the  plaintiff  to  the 
defendant,  who  objected  to  one  item  of  the  account,  but  said 
nothing  as  to  the  others,  this  v?as  held  sufficient  evidence  on  an 
account  stated,  as  to  the  items  not  objected  to.  Chisman  v.  Count, 
2  Man.  &  Grang.  307.  A  party  not  objecting  to  the  quantity  of  the 
goods  included  in  a  bill  rendered  may  be  assumed  to  have  assented 
to  the  quantity,  although  he  expressly  dissents  as  to  the  price. 
DaUn  V.  Walton,  85  N.  Y.  561. 

A  qualified  or  conditional  acknowledgment  that  a  certain  sum 
is  due  to  the  plaintiff,  will  not  entitled  him  to  recover  upon  an 
account  stated.  Evans  v.  Verity,  Ryan  &  Moody,  239.  And  a 
defendant's  admission  that  something  is  due  to  the  plaintiff,  with- 
out specifying  how  much,  does  not  entitle  him  to  a  verdict  for 
even  nominal  damages  on  an  account  stated.  Kirton  v.  Wood, 
1  Mood.  &  Eob.  253;  Lane  v.  Hill,  18  Ad.  &  El.  N.  S.  252. 
In  such  an  action  the  plaintiff  cannot  recover  unless  he  shows 
that  an  account  was  stated  for  some  particular  amount ;  a  mere 
general  acknowledgment  of  a  debt,  without  specifying  its  amount, 
is  not  sufficient  to  entitle  the  creditor  to  recover  nominal  dam- 
ages. Ih.;  Bernasconi  v.  Anderson,  1  Mood.  &  Malk.  183.  And 
see  Tucker  v.  Barrow,  1  Barn.  &  Cress.  623 ;  Green  v.  Davies, 
4  Barn.  &  Cress.  235.  A  landlord  demanded  £40  from  an  in- 
coming tenant,  upon  his  agreement  to  pay  for  the  crops  growing 
upon  the  ground ;  the  tenant  offered  to  pay  £17,  and  this  was  held 
to  be  no  evidence  to  support  a  count  upon  an  account  stated. 
Way  man  v.  Hilliard,  7  Bing.  101. 

A  verbal  agreement  was  made  for  the  purchase  of  some  turnips 
growing  in  the  plaintiff's  field;  after  the  purchaser  had  removed 
the  principal  part  of  them,  the  seller  said  to  him:  "You  owe 
me  £3,"  to  which  the  purchaser  answered,  "I  will  send  it  before 
I  draw  any  more  turnips."  He  afterward  drew  away  all  the  tur- 
nips but  did  not  send  the  mnoey,  which  was  held  to  be  recover- 
able upon  an  account  stated.  Pinchon  v.  Chilcott,  3  Carr.  & 
Payne,  236;  Knowles  v.  Michel,  13  East,  249. 

It  is  not  necessary  to  prove  the  items  of  which  the  account 
consists;  it  is  sufficient  to  prove  some  existing  antecedent  debt  or 
demand  between  the  parties  respecting  which   an   account   was 
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stated,  and  a  balance  was  struck  and  agreed  upon.  Bartlett  v. 
Emery,  1  Term,  42,  note;  Ogden  v.  Astor,  4  Sandf.  312,  332. 
It  is  not  necessary  that  there  should  be  an  unconditional  promise 
to  pay,  and  the  charges  may  be  all  on  one  side.  Bobbins  v.  Doic- 
ney,  45  St.  Eep.  279.  It  is,  however,  essential  that  the  account 
presented  should  relate  to  some  dealing  or  transaction  between 
the  plaintiff  and  the  defendant,  and  that  the  plaintiff  had  a  legal 
or  equitable  claim  upon  the  defendant  upon  which  an  account 
could  be  stated.  Callahan  v.  O'Eourhe,  17  App.  Div.  277.  The 
defendant  may  show  under  a  general  denial  that  there  was  no 
account  between  him  and  the  plaintiff,  and  that  he  had  not  at  any 
time  had  any  dealings  with  the  plaintiff,  for  the  purpose  of  show- 
ing that  there  was  no  account  stated,  as  there  was  nothing  upon 
which  an  account  could  be  stated.    Field  v.  Knapp,  108  IT.  Y.  87. 

The  principle  that  a  party  will  be  regarded  as  acquiescing  in 
the  correctness  of  an  accoimt  presented  by  failure  to  object  after 
opportunity  to  examine  it  has  no  application  to  dealings  between 
principal  and  agent  where  the  agent  misstates  the  account  in  a 
respect  peculiarly  within  his  own  knowledge,  and  the  misstatement 
is  not  discoverable  by  an  inspection  of  the  account  or  by  any  other 
means  possessed  by  the  principal.  Gale  v.  New  York  Hay  Co. 
5i  App.  Div.  72. 

Although  an  account  has  been  settled  it  may  be  impeached  and 
readjusted  by  proof  of  fraud,  imfairness  or  mistake  in  law  or 
fact.  Conville  v.  8hooh,  144  IST.  T.  686.  It  may  not  be  neces- 
sary to  open  the  whole  account,  but  merely  to  correct  the  mistake 
and  readjust  the  rights  of  the  parties  in  respect  thereto.  lb.; 
Carpenter  v.  Kent,  101  K  Y.  591. 

A  stated  account  is  liable  to  be  opened  by  evidence  of  fraud 
or  mistake.  Weisser  v.  Denison,  10  X.  Y.  68 ;  Welsh  v.  German 
Am.  Banlc,  73  JST.  Y.  424.  It  is  not  necessary  that  the  mistake 
should  be  a  mutual  one.  SedgwicTc  v.  Macy,  24  App.  Div.  1. 
And  a  party  who  has  presented  the  account  is  still  at  liberty  to 
show  a  mistake  made  by  him  in  one  of  the  items  which,  if  cor- 
rected, would  change  the  nature  of  the  account.  Tb.  But  the 
practice  of  opening  accounts  which  have  been  adjusted  by  the 
parties  themselves  is  not  to  be  encouraged,  and  should  not  be  per- 
mitted on  an  allegation  of  error  only,  where  there  is  no  evidence 
of  fraud  or  mistake.  Wilde  v.  Jenkins,  4  Paige,  481 ;  Gilchrist 
V.  Brooklyn  Grocers'  Mfg.  Assn.  66  Barb.  390.  And  where  the 
parties  have  acquiesced  in  a  settlement  for  many  years,  the  evi- 
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cicnce  of  fraud  or  mistake  must  be  clear  and  decisive  to  authorize 
1he  court  to  set  it  aside.     Augshury  v.  Flower,  68  JST.  Y.  619. 

The  part^^  seeking  to  impeach  an  account  stated,  must  set  forth 
the  specific  grounds  of  error  or  mistake  upon  which  he  relies  and 
sustain  his  pleadings  by  proof  on  the  trial.  Barker  v.  Hoff,  52 
How.  382 ;  Young  v.  Hill  67  N".  Y.  162,  176 ;  Liscomh  v.  Agate, 
67  ITun,  388.  It  is  usually  required  that  the  account  be  pro- 
duced and  the  errors  pointed  out.  Whatever  has  been  entered  in 
error  or  wrongfully  omitted  being  shown,  the  necessary  rectifica- 
tion can  be  made,  and  so  far  as  not  impeached,  the  account  will 
stand  as  stated.  Boivernian  v.  Bowerman,  76  ITun,  46.  A  party 
may  join  Avith  a  count  upon  an  account  stated,  a  count  for  the 
original  debt,  and  if  he  fails  upon  one  may  recover  upon  the  other. 
Johnson  v.  Tyng,  1  App.  Div.  610.  So  a  defendant  failing  to 
establish  an  account  stated  may  still  fall  back  upon  the  account 
and  show  that  there  is  in  fact  a  claim  or  balance  due  him,  unless 
his  pleading  is  so  framed  as  to  show  that  he  relied  exclusively 
upon  the  account  stated.  Goings  v.  Patten,  1  Daly,  168 ;  17 
Abb.  339.  If  the  pleading  is  so  framed  as  to  show  that  the  party 
relies  solely  upon  the  account  stated  and  fails  to  establish  it,  he 
will  not  be  permitted  to  single  out  a  single  item  going  to  make 
up  such  account,  and  recover  upon  that.  Johnson  v.  Tyng,  1  App. 
Div.  610. 

It  is  a  rule  of  pleading  that  he  who  seeks  to  open  an  account, 
stated  or  settled,  must  surcharge  or  falsify,  or  both.  That  is,  if 
some  item  is  charged  that  is  erroneous  it  must  be  specifically 
pointed  out,  which  is  a  falsification.  If  some  item  is  omitted  it 
must  be  averred,  which  is  to  surcharge  the  account.  But  this 
rule  of  pleading  may  be  waived  by  the  parties,  and  if  the  party 
against  whom  the  evidence  is  offered  does  not  object  to  the  testi- 
mony upon  the  ground  that  it  is  unauthorized  by  the  pleadings, 
the  point  is  waived  and  cannot  be  raised  for  the  first  time  on 
appeal.    Liscomb  v.  Agate,  67  Hun,  388. 

Where  fraud  is  charged  in  an  account,  and  is  proved,  it  is  a 
sufiicient  ground  for  opening  the  whole  account.  Ih.;  Bruen  v. 
Hone,  2  Barb.  586.  But  the  case  is  different  where  errors  or  mis- 
takes only  are  shown  to  exist  in  the  account.  In  that  case  the  ac- 
count will  not  be  opened,  but  the  party  will  merely  be  permitted  to 
surcharge  and  falsify  it.  The  extent  of  the  mistake  shown,  the 
account  may  be  corrected,  treating  the  accoimt  in  all  other  respects 
as  conclusive.    lb.;  Carpenter  v.  Kent,  101  IST.  Y.  591. 


PART   II. 


THE  LAW  RELATING  TO  TORTS  OR  WRONGS. 


CHAPTER  I. 

ACTION"  FOE  TOETS  OE  WEOKTGS  GENKEALLT. 

§  1.  General  Principles  Relating  to  Torts. 

The  ]aw  in  relation  to  contracts,  express  or  implied,  haviiic; 
been  discnssed  as  fully  as  is  consistent  with  the  plan  of  this  work, 
it  now  remains  a  part  of  the  task  to  explain  some  of  the  prin- 
ciples of  law  A\iiich  relate  to  torts  or  wrongs.     A  tort  may  be  de- 
scribed, generally,  as  a  wrong  independent  of  contract,  although 
this  definition  is  not  strictly  accurate.     See  Rich  v.  N.  Y.  Cent. 
£■  H.  R.  R.  R.  Co.  87  ^^.  Y.  382,  390.     It  involves  the  idea,  if 
not  of  some  infraction  of  law,  at  all  events  of  some  infringement 
or  withholding  of  a  legal  right,  or  some  violation  of  a  legal  duty. 
There  is  no  wrongful  intent  as  distinguished  from  a  mere  legal 
wrong.     Toniplcins  v.  WiJUams,  137  App.  Div.  .521.     Actions  for 
torts  Avill  lie  in  several  different  classes  of  cases,  such,  for  in- 
stance,   as    for   an   injury   to   the   person   or   to    personal   rights ; 
for   the   wrongful    taking  or    conversion    of   personal   property ; 
for  an  injury  to  personal  or  real  property,  and  the  like  cases. 
The    right    of    action   for   a    tort   is    generally    founded,    either 
upon   an   invasion   of   some   legal  right   of  person  or   pi-operty, 
or  on  the  violation  of  some  duty  toward  the  public  which  has  re- 
sulted in  some  damage  to  the  plaintiff,  or  on  the  infraction  of 
.some  private  duty  or  obligation  Avhich  has  been   productive  of 
damage  to  the  complaining  party.     The  importance  of  having  a 
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correct  perception  of  the  nature  of  a  right  of  action  founded  upon 
a  tort  or  wrong  independent  of  contract  will  justify  a  brief  ex- 
amination of  each  of  the  three  classes  just  specified. 

The  first  class  of  cases  relates  to  those  instances  in  which  com- 
plaint is  made  of  the  invasion  of  some  legal  right  which  is  actu- 
ally in  the  possession  of  the  plaintifi^,  and  to  the  enjoyment  of 
which  he  is  exclusively  entitled,  as  where  a  wrong  is  done  to  the 
person  or  to  the  reputation,  where  goods  are  tortiously  converted, 
or  a  direct  injury  is  done  to  property.  In  such  cases,  a  plaintiff, 
to  entitle  himself  to  the  recovery  of  damages,  may  be  called  upon 
to  prove  two  things:  First,  the  existence  of  the  right  alleged; 
and,  secondly,  that  it  has  been  violated  by  the  defendant. 

The  existence  of  the  right  alleged  or  claimed  will  always  have 
to  be  established  by  a  reference  to  legal  principles.  Sometimes 
this  right  admits  of  easy  proof,  as  in  an  action  for  a  trespass  in 
taking  away  goods,  where  the  plaintiff  would  have  a  prima  facie 
case  sufiicient  to  entitle  him  to  recover,  upon  merely  proving  his 
own  previous  possession  of  the  goods,  and  that  they  were  subse- 
quently tortiously  taken  out  of  it  by  the  defendant ;  and  the  reason 
of  this  is,  that  a  bare  possession  of  goods  gives  a  right  of  action 
against  a  wrongdoer  for  his  invasion  of  the  plaintiff's  right  of 
possession  or  property.  In  other  cases,  the  proof  may  not  be  so 
simple,  for  the  facts  to  be  established  may  have  to  be  deduced 
from  a  mass  of  details  more  or  Jess  complicated,  and  from  facts 
and  circumstances  which  may  be  direct  or  very  remote  in  their 
bearing  upon  the  questions;  and,  further,  the  existence  of  the 
right,  as  a  matter  of  law,  after  the  facts  are  established,  may  have 
to  be  proved  by  an  appeal  to  elementary  principles  and  deduc- 
tions ingeniously  drawn  from  them  by  a  discussion  of  general 
doctrines  of  public  policy,  or  by  embarrassing  inquiries  touching 
the  intention  of  the  legislature. 

In  the  second  class  of  cases,  an  action  of  tort  may  be  founded 
upon  the  violation  of  some  duty  toward  the  public,  and  the 
consequent  damages  to  the  plaintiff.  To  maintain  an  action 
in  this  class  of  cases,  the  plaintiff  must  prove  three  different 
matters,  that  is  to  say:  the  existence  of  the  alleged  duty,  its 
breach,  and  the  resulting  damage.  The  existence  of  the  duty 
must  be  shown,  either  by  bringing  the  facts  of  the  case  within 
the  reach  and  control  of  some  acknowledged  or  settled  doctrine 
of  the  common  law,  or  by  showing  that  they  are  within  the 
words,  spirit,  or  purview  of  an  act  of  the  legislature.     Whenever 
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a  duty  has  to  be  performed  toward  the  public  by  an  individual, 
and  another  is  specially  injured  in  consequence  of  the  nonobserv- 
ance  or  nondischarge  of  such  duty,  or  through  misfeasance  or 
malfeasance  in  its  discharge,  an  action  will  lie  at  the  suit  of  the 
latter  against  the  former.  The  breach  of  a  public  duty  which 
causes  damages  to  an  individual  combines,  in  reality,  t-ft;o  tortious 
ingredients,  which  are,  according  to  circumstances,  more  or  less 
clearly  distinguishable  from  each  other;  one  is  the  wrong  done 
to  the  public;  the  other,  the  wrong  done  to  the  individual  com- 
plaining. That  which  is,  in  strictness,  correlative  to  a  public 
duty,  is  a  right  enforceable  at  the  suit  of  the  public.  But,  then, 
the  general  rule  of  law  is  well  settled  that  individuals  cannot 
enforce  a  public  right,  or  redress  a  public  injury,  by  suits  in  their 
own  names.  Where  they  suffer  wrong,  or  sustain  damages  in 
common  with  other  members  of  the  community,  no  personal  right 
of  action  thence  accrues.  The  private  grievance  is  merged  in 
that  of  the  public ;  and  the  remedy,  if  any  exists,  will  be  by 
public  prosecution,  in  order  that  the  rights  of  the  public  may  thus 
be  vindicated.  Even  where  one  person  sustains  an  injury  in  com- 
mon with  the  public,  and,  from  circumstances  in  which  he  hap- 
pens to  be  placed,  suffers  more  frequently  or  more  severely  than 
others,  he  will  not,  on  that  account,  have,  as  of  course,  a  separate 
right  of  action.  It  is  only  where  he  suffers  some  special  damage, 
differing  in  kind  from  that  which  is  common  to  others,  that  a 
personal  remedy  accrues  to  him.  It  may  be  repeated  that,  in 
every  case  belonging  to  the  class  now  under  consideration,  it  will 
be  found  as  an  ingredient  of  the  right  of  action,  that  the  defend- 
ant is  chargeable  with  some  nonfeasance,  misfeasance,  or  mal- 
feasance of  a  public  duty,  constituting  an  offense,  whether  indict- 
able of  not,  against  the  public,  and  also  an  injury  productive  of 
special  damages  to  an  individual.  Where,  then,  a  private  action  is 
brought  for  the  recovery  of  damages  caused  by  a  breach  of  a 
public  duty,  the  damage,  and  not  the  breach  of  duty,  is  that  for 
which  the  plaintiff  sues,  his  object  being,  not  to  vindicate  a  right 
on  behalf  of  the  public,  but  to  recover  compensation  for  a  wrong 
done  to  himself.  Between  the  public  and  the  private  wrong,  con- 
curring in  a  cause  of  action  of  the  kind  now  alluded  to,  the  dis- 
tinction should  always  be  carefully  traced  out.  The  mode  of 
tracing  it  is  illustrated  by  the  following  case,  in  which  an  action 
was  brought  against  a  witness  for  disobeying  a  subpoena,  and  the 
court  observed:     "That,  in  such  an  action,  brought  for  a  breach 
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of  duty,  not  arising  out  of  a  contract  between  the  plaintiff  and 
the  defendant,  but  for  disobeying  the  order  of  a  competent  author- 
ity, the  existence  of  actual  damage  or  loss  is  essential  to  the 
action ;  as  the  law  will  not  imply  a  loss  to  the  plaintiff  from  mere 
disobedience  to  the  subpoena."  Couling  v.  Coxe,  6  C.  B.  703.  In 
other  words,  the  law  will  here  discriminate  between  the  breach 
of  the  public  duty  and  the  personal  injury,  which  form  the  com- 
ponent elements  of  the  complete  right  of  action.  In  the  case  just 
mentioned,  the  right  of  action  was  founded  upon  the  breach  of  a 
public  duty,  existing  at  the  common  law,  and  productive  of  dam- 
age to  the  plaintiff.  But  a  public  duty  may  also  be  imposed  in 
part  or  wholly  by  the  statute  law ;  and  when  this  is  so,  the  precise 
nature  and  extent  of  the  statutory  duty  must,  of  course,  be  deter- 
mined by  reference  to  the  words  of  the  act  creating  it.  In  Ewer 
V.  Jones,  6  Mood.  27,  Lord  Holt  said:  "Wherever  a  statute  en- 
acts anything,  or  prohibits  anything  for  the  advantage  of  any 
person,  that  person  shall  have  a  remedy  to  recover  the  advantage 
given  to  him,  or  to  have  satisfaction  for  the  injury  done  to  him, 
contrary  to  law,  by  the  same  statute ;  for  it  would  be  a  fine  thing 
to  make  a  law  by  which  one  has  a  right,  but  no  remedy  but  in 
equity."  This  expression  is  equivalent  to  saying  that  "where  a 
statute  gives  a  right,  then,  although  in  express  terms  it  has  not 
given  a  remedy,  the  remedy  which  by  law  is  properly  applicable 
to  that  right,  follows  as  an  incident."  Maule,  B.,  Braithwaite 
V.  Skinner,  5  Mees.  &  Wels.  327. 

In  the  third  place,  a  right  of  action  for  a  tort  may  be  founded 
on  the  infraction  of  some  private  compact,  or  of  some  private 
duty  or  obligation,  and  consequential  damages  to  the  complain- 
ant. Any  duty,  moreover,  must  in  strictness  be  deemed  "private," 
which  is  to  be  observed,  not  toward  the  community  at  large,  but 
in  relation  to  one  or  more  of  its  members.  The  class  of  private 
duties  is  consequently  extremely  large ;  it  comprehends  duties  flow- 
ing from  express  or  implied  contracts,  from  bailments,  from  the 
relation  of  master  and  servant,  or  of  landlord  and  tenant,  and 
from  the  occupancy  of  land,  etc.  Now,  in  any  case  referable  to 
this  class,  the  plaintiff  must,  in  order  to  sustain  his  action,  be  able 
to  prove  some  kind  of  contract  or  obligation  out  of  which  the 
specific  duty,  with  a  breach  whereof  the  defendant  is  charged,  will 
flow  in  legal  contemplation,  or  he  must  adduce  evidence  of  facts 
establishing  such  relation  between  the  defendant  and  himself,  that 
such  specific  duty  will  result.     And,  further  than  this,  he  must 
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also  show  a  breach  of  the  duty  thus  raised,  and  consequential  dam- 
age to  himself.  A  private  duty  may  exist  at  common  law,  for  a 
breach  of  which,  if  coupled  with  consequential  damage,  an  action 
will  be  maintainable.  A  breach  of  contract  may  be  so  intended 
and  planned;  so  purposely  fitted  to  time,  circumstances  and  con- 
ditions; so  interwoven  into  a  scheme  of  oppression  and  fraud;  so 
made  to  set  in  motion  innocent  causes  which  otherwise  would  not 
operate,  as  to  cease  to  be  a  mere  breach  of  contract,  and  become, 
in  its  association  with  the  attendant  circumstances,  a  tortious  and 
wrongful  act  or  omission.  Rich  v.  N.  Y.  Cent.  &  II.  R.  R.  R. 
Co.  87  K  Y.  398. 

Although  a  tort  differs  essentially  from  a  contract  as  a  founda- 
tion of  an  action,  it  not  unfrequently  happens  that  a  particular 
transaction  admits  of  being  regarded  from  two  different  points 
of  view,  so  that,  when  contemplated  from  one  of  these  points,  it 
presents  all  the  characteristics  of  a  good  cause  of  action  upon  con- 
tract ;  and,  when  regarded  from  the  other,  it  offers  sufficient  mate- 
rials whereupon  to  found  an  action  for  a  tort.  Thus,  carriers 
warrant  the  transportation  and  delivery  of  goods  intrusted  to 
them;  attorneys,  stirgeons  and  engineers  undertake  to  discharge 
their  duty  with  a  reasonable  amount  of  skill,  and  with  integrity; 
and  for  any  neglect  or  unskillfulness  by  individuals  belonging  to 
one  of  these  professions,  a  party  who  has  been  injured  thereby 
may  maintain  an  action,  either  in  tort  for  the  wrong  done,  or  for 
a  breach  of  the  contract,  at  his  election.  In  short,  wherever  there 
is  a  contract  and  something  to  be  done  in  the  course  of  the  em- 
ployment which  is  the  subject  of  that  contract,  if  there  is  a 
breach  of  duty  in  the  course  of  that  employment,  the  plaintiff  may 
recover  either  in  tort  or  on  contract;  that  is  to  say,  where  there 
is  an  employment,  which  employment  itself  creates  a  duty,  an 
action  on  the  case  will  lie  .for  a  breach  of  that  duty,  although  it 
may  consist  in  doing  something  contrary  to  an  agreement  made 
in  the  course  of  such  employment  by  the  party  upon  whom  the 
duty  is  cast.  Courtenay  v.  Earle,  10  0.  B.  83 ;  Howard  v.  Shep- 
herd, 9  C.  B.  319,  321 ;  Broivn  v.  Boorman,  11  01.  &  F.  44. 

Where  the  tort  complained  of  thus  flows  from  a  contract  ex- 
press or  implied,  there  is  manifestly  a  direct  privity  between  the 
parties.  It  must  not,  however,  be  therefore  inferred  that  privity 
is,  in  general,  necessary  to  support  an  action  in  tort,  for  many  of 
the  cases  just  cited  show  that  it  is  not  so.  And  for  the  purpose 
of  establishing  the  fundamental  distinction  between  actions  of 
77 
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tort  and  of  contract,  the  following  cases  may  be  instanced:  A.,  a 
stage  proprietor,  contracts  with  B.  to  carry  his  servant,  C,  and,  in 
doing  so,  is  guilty  of  negligence,  which  causes  injury  to  C,  and 
consequent  damage,  by  reason  of  loss  of  service,  to  his  master. 
Under  these  circumstances,  A.  may  be  sued  in  an  action  upon 
contract  by  B.,  and  in  an  action  of  tort  by  C,  privity  not  being 
needed  to  support  such  latter  action,  which  is  founded  upon  the 
principle  that,  where  a  coach  proprietor  undertakes  to  convey  a 
passenger,  and  does  so  negligently,  he  is  amenable  for  the  con- 
sequences. Marshall  v.  York,  Newcastle  &  Berwick  R.  Co.  11 
C.  B.  655 ;  Paekb,  B.,  Longmeid  v.  Holliday,  6  Exch.  767 ;  Nol- 
ion  v.  Western  R.  R.  Co.  15  N.  Y.  444;  S.  C.  10  How.  97. 

In  like  manner,  if  a  mason  contracts  to  erect  a  bridge,  or  other 
work,  on  a  public  road,  and  erects  it  not  in  accordance  with  his 
contract,  and  so  as  to  be  a  nuisance  to  the  highway,  a  third  per- 
son, who  sustains  an  injury  by  reason  of  its  defective  construc- 
tion, may  recover  damages  from  the  contractor,  who  will  not  be 
allowed  to  protect  himself  from  liability  by  showing  an  absence 
of  privity  between  himself  and  the  injured  party,  or  that  he  is  also 
liable  to  another  party  for  a  breach  of  his  contract.  Paeke,  B., 
Longmeid  v.  Holliday,  6  Exch.  767.  So,  if  an  apothecary  or  a 
physician  administers  improper  medicines  to  his  patient,  or  a  sur- 
geon unskillfully  treats  him,  and  thereby  injures  his  health,  the 
apothecary,  physician,  or  surgeon,  will  be  liable  to  the  patient, 
even  where  the  father  or  friend  of  the  patient  may  have  employed 
such  physician,  etc.,  and  was  to  pay  him;  for,  though  no  such 
contract  had  been  made,  the  physician,  etc.,  would  be  liable  to 
an  action  for  his  malfeasance,  if  he  gave  improper  medicines,  or 
if  the  surgeon  unskillfully  treated  his  patient.  Pippin  v.  8hep- 
pard,  11  Price,  400;  Gladwell  v.  Steggall,  5  Bing.  N.  q_  733. 
Judgm.,  6  Exch.  767.  In  one  case,  the  defendant  was  a  person 
whose  business  it  was  to  prepare  drugs  for  the  market;  and  an 
action  was  brought  against  him  to  recover  damages  for  negligently 
putting  up,  labeling  and  selling  a  jar  of  what  purported  to  be  the 
extract  of  dandelion,  a  simple  and  harmless  medicine,  while  the 
article  actually  sold  was  the  extract  of  belladonna,  which  is  a 
deadly  poison;  and,  after  it  had  passed  through  the  hands  of 
several  dealers,  a  portion  of  the  contents  of  the  jar  was  sold  to 
the  plaintiff,  who  took  it  in  pursuance  of  the  prescription  of  a 
physician,  as  a  medicine,  and  was,  in  consequence,  greatly  injured ; 
and  it  was  held  that  the  defendant  was  liable,  on  the  ground  that 
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his  negligence  put  human  life  in  imminent  danger,  and  that  the 
want  of  privity  of  contract  did  not  make  any  difference  as  to  his 
liability.     Thomas  v.  Winchester,  6  'N.  Y.  397. 

In  relation  to  privity  as  an  ingredient  in  an  action  founded 
Tipon  tort,  it  is  sometimes  made  a  question  how  far  it  is  neces- 
sary to  allege  and  prove  that  the  defendant  was  guilty  of  a 
fraud,  as  the  following  case  will  show:  The  plaintiff's  father 
purchased  of  the  defendant  a  gun,  warranted  to  have  been  made 
by  a  particular  maker,  stating  at  the  same  time  that  the  gun  was 
required  for  the  use  of  himself  and  his  son.  The  plaintiff  having 
been  injured  by  the  bursting  of  the  gun,  sued  the  defendant  for 
damages  in  an  action  on  the  case.  At  the  trial  it  was  proved 
that  the  gun  had  not,  in  fact,  been  made  by  the  particular  indi- 
dividual  named  in  the  warranty ;  and  a  general  verdict,  with  heavy 
damages,  was  found  for  the  plaintiff.  The  defendant  having 
moved  in  arrest  of  judgment,  the  court  were  called  upon  to  decide 
as  if  the  following  facts  had  been  actually  found  by  the  jury, 
viz.,  that  the  defendant  had  Jcnowingly  sold  the  gun  in  question 
to  the  father  for  the  purpose  of  being  used  by  the  plaintiff,  and 
had  knowingly  made  a  false  warranty  that  this  might  be  safely 
done  in  order  to  effect  the  sale;  and  further,  that  the  plaintiff, 
on  the  faith  of  such  warranty,  and  believing  it  to  be  true,  used 
the  gun,  and  thereby  sustained  damage.  And  it  was  contended, 
on  behalf  of  the  defendant,  that  there  was  no  privity  of  contract 
between  himself  and  the  plaintiff ;  that  there  was  no  breach  of  any 
public  duty,  nor  even  a  violation  of  any  private  right  existing 
between  the  parties  to  the  action.  The  court,  however,  held  that 
the  defendant  having  been  guilty  of  a  deceit  was  responsible  for 
its  consequences  whilst  the  instrument  sold  by  him  was  in  the 
possession  of  an  individual  to  whom  his  fraudulent  statement 
had  been  communicated,  and  for  whose  use  he  knew  it  was  pur- 
chased. Langridge  v.  Levy,  2  Mees.  &  Wels.  519,  531 ;  /S'.  C.  4 
Mees.  &  Wels.  337.  It  must  not,  however,  be  inferred  from  the 
preceding  case  that,  "Whenever  a  duty  is  imposed  on  a  person 
by  contract  or  otherwise,  and  that  duty  is  violated,  any  one  in- 
jured by  it  may  have  a  remedy  against  the  wrongdoer."  Judgm., 
2  Mees.  &  Wels.  530.  Such  a  principle,  if  recognized,  would  im- 
pose an  indefinite  extent  of  liability  and  lead  to  the  most  absurd 
and  outrageous  consequences.  This  important  limitation  of  the 
rule  respecting  privity  is  exemplified  in  a  recent  case.  A  hus- 
band and  his  wife  sued  in  tort  for  an  injury  to  the  wife,  caused. 
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as  the  complaint  alleged,  by  the  fraudulent  and  deceitful  warranty 
of  a  lamp  sold  by  the  defendant.  The  case  showed  that  the  war- 
ranty was  made  to  the  husband,  and  the  jury  negatived  the  exist- 
ence of  fraud,  and  the  court  held  that  the  wife  could  not  properly 
be  joined  as  a  coplaintiff  in  the  action,  because  the  injury  to  her 
flowed  from  the  breach  of  a  contract  which  was  made  by  the  hus- 
band alone.  Longmeid  v.  Holliday,  6  Exch.  Y61.  The  absence 
of  fraud  clearly  distinguishes  this  case  from  that  of  Langridge  v. 
Levy,  last  cited.  The  court  observed:  "There  is  no  doubt  that 
if  the  defendant  had  been  guilty  of  a  fraudulent  representation 
that  the  lamp  was  fit  and  proper  to  be  used,  knowing  that  it  was 
not,  and  intending  it  to  be  used  by  the  plaintiff's  wife  or  any 
particular  individual,  the  wife  or  that  individual  would  have  had 
an  action  for  the  deceit  upon  the  principle  which  all  actions  for 
deceitful  representations  are  founded,  and  which  was  strongly 
illustrated  in  the  case  of  Langridge  v.  Levy,  viz.,  that  if  any 
one  knowingly  tells  a  falsehood,  with  intent  to  induce  another  to 
do  an  act  which  results  in  his  loss,  he  is  liable  to  that  person  in 
an  action  of  deceit.  But  the  fraud  being  negatived  in  this  case 
the  action  cannot  be  maintained  on  that  ground  by  the  party  who 
sustained  the  damages."  The  court  then  proceeded  to  remark  that 
there  are  other  cases,  no  doubt,  besides  those  of  fraud,  in  which 
a  third  person,  though  not  a  party  to  the  contract  in  question,  may 
sue  for  damage  if  it  be  broken;  those  cases  occurring,  however, 
where,  as  in  the  samples  already  given,  there  has  been  a  wrong 
done  to  that  person  for  which  he  would  have  had  a  right  of  action, 
though  no  such  contract  had  been  made. 

"Fraud  and  deceit  in  the  defendant  and  damages  to  the  plain- 
tiff are  a  sufficient  foundation  for  the  action  of  trespass  on  the 
case,  though  no  benefit  accrue  to  the  defendant.  The  action  will 
lie  whenever  there  has  been  the  assertion  of  a  falsehood  with  a 
fraudulent  design  as  to  a  fact,  when  a  direct  and  positive  injury 
arises  from  such  assertion."  Welles,  J.,  White  v.  Merritt,  7 
JSr.  Y.  356,  357;  Benton  v.  Pratt,  2  Wend.  385. 

It  may  be  here  observed  that  a  distinction  undeniably  exists 
between  moral  and  legal  fraud,  and  that  there  are  many  kinds  of 
moral  fraud  which  clearly  could  not  be  made  available,  either  as  a 
ground  of  action  or  by  way  of  defense  before  a  court  of  law. 
Thus  a  vendor  is  entitled  to  sell  for  the  best  price  he  can  get  and 
is  not  liable  at  law  for  a  simple  commendation  of  his  own  goods 
however  worthless  they  may  be,  provided  he  has  not  made  any 
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false  statement  as  to  their  quality  or  condition,  nor  concealed 
anything  which  he  was  legally  bound  to  disclose,  nor  asserted  any- 
thing respecting  them  which  may,  in  legal  contemplation,  amount 
to  a  warranty. 

The  cases  show  a  distinction  between  legal  and  moral  fraud. 
For  instance,  where  a  person  purports  to  accept  a  bill  of  exchange 
by  procuration,  when  in  fact  he  has  no  such  authority,  that  has 
been  held  to  be  legal  fraud,  which  rendered  the  party  so  acting 
liable  to  an  action  of  deceit,  although  the  jury  negatived  the  exist- 
ence of  fraud.  Murray  v.  Mann,  2  Exch.  538,  541 ;  Polhill  v. 
Walter,  3  Barn.  &  Ad.  114.  As  to  the  sufficiency  of  "legal" 
fraud  to  support  an  action  when  unaccompanied  by  any  degree 
of  "moral"  fraud  judicial  opinions  have  conflicted.  But  it  is 
now  well  settled  that  a  principal  is  responsible  for  such  represen- 
tations as  may  be  made  by  his  agent  in  the  transaction  of  his  busi- 
ness, although  such  principal  may  be  entirely  ignorant  of  the 
statement,  and  innocent  of  any  fraud;  and  any  contract  so  made 
may  be  avoided  on  the  part  of  the  other  party,  on  the  ground  of 
such  fraud  by  the  agent.  Bennett  v.  Judson,  21  N.  Y.  238 ;  At- 
wood  V.  Small,  6  CI.  &  F.  413.  If  a  party  makes  a  material 
misrepresentation  without  any  knowledge  whether  the  statement 
is  true  or  false,  with  a  view  to  secure  some  benefit  to  himself  or  to 
deceive  a  third  person,  he  is,  in  law,  as  much  guilty  of  a  fraud  as 
though  he  knew  it  to  be  untrue  or  false.  Ih.;  Evans  v.  Edmonds, 
13  C.  B.  786 ;  Taylor  v.  Ashton,  11  Mees.  &  Wels.  401.  But  it 
is  settled  law  that,  independently  of  duty,  no  action  will  lie  un- 
less there  is  such  a  misrepresentation  as  that  just  stated,  or  unless 
the  party  making  it  knows  it  to  be  untrue  and  makes  it  with  the 
fraudulent  intention  of  inducing  another  person  to  act  on  the  faith 
of  it,  who  does  so  act  to  his  injury.  Thorn  v.  Bigland,  8  Exch. 
731;  Evans  v.  Collins,  5  Q.  B.  820;  Ormrod  v.  Huth,  14  Mees. 
&  Wels.  651. 

But  although  it  may  be  conceded  that  moral  may  exist  without 
legal  fraud,  and  that  there  may  be  legal  fraud  without  any  great 
or  serious  amount  of  moral  delinquency,  there  can  be  no  doubt 
that  in  a  vast  majority  of  the  cases  involving  fraud,  trickery  or 
covin,  which  come  under  the  cognizance  of  courts  of  justice,  no 
questions  have  to  be  discussed  respecting  the  distinctions  just 
adverted  to,  which  are  sometimes  rather  fine  and  unsatisfactory. 
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CHAPTEK  11. 

FEAUDULENT  EEPBESENTATIONS  AS  TO  CREDIT  OF  A  TIIIED  PERSON. 

§  1.  Right  of  Action  for  Fraud. 

Fraud  is  not  actionable  nor  is  it  available  by  way  of  defense 
to  an  action,  unless  in  the  one  case  it  has  occasioned  damage  to 
the  complaining  party,  or  in  the  other,  has  induced  the  defendant 
to  make  the  contract.  A  bare  lie,  for  instance,  although  told  with 
an  intent  to  injure,  would  not,  if  unproductive  of  damage,  lay 
the  foundation  of  an  action,  nor  would  a  misrepresentation,  how- 
ever corruptly  made,  afford  a  good  defense  to  an  action  upon 
contract,  unless  it  were  shown  to  have  operated  as  an  inducement 
to  the  defendant  to  enter  into  the  alleged  contract.  Lwngridge  v. 
Levy,  2  Mees.  &  Wels.  531;  Pasley  v.  Freeman,  3  Term,  57. 
In  order  to  constitute  a  fraud  by  reason  of  misrepresentations  or 
misstatements  three  circumstances  must  concur  or  combine;  it 
must  appear  first,  that  the  representation  was  contrary  to  the 
fact ;  secondly,  that  the  party  making  it  knew  it  to  be  contrary 
to  the  fact,  or  that  he  intentionally  made  the  representation  with- 
out knowing  whether  it  was  true  or  false,  for  the  purpose  of  in- 
ducing the  other  party  to  act  upon  it ;  and  thirdly  and  chiefly, 
that  it  was  the  false  representation  which  gave  rise  to  the  con- 
tracting on  the  part  of  the  other  party,  for  there  must  be  not 
merely  a  fraudulent  attempt  at  overreaching,  but  an  attempt  so 
far  successful  as  to  have  operated  as  an  inducement  to  the  other 
party  to  contract.  Atwood  v.  SniaU,  6  CI.  &  F.  444;  Bumes  v. 
Pennell,  2  H.  L.  Cas.  329 ;  Moens  v.  Heyworth,  10  Mees.  &  Wels. 
147.  Fraud  must  be  proved  and  is  not  presumed.  Fcmlkner  v. 
Cody,  45  Misc.  64,  91  X.  Y.  Supp.  633 ;  Shidtz  v.  Iloagland,  85 
:\T.  Y.  469. 

An  action  for  constructive  fraud  cannot  be  sustained  by  proof 
of  an  actual  fraud.  Sinclair  v.  liiggins,  93  X.  Y.  Supp.  195 ; 
'Taylor  v.  Guest,  58  IS.  Y.  262.  Fraud  must  be  established  suffi- 
ciently, and  affirmatively,  and  if  the  acts  attacked  are  consistent 
with  an  honest  intent,  fraud  is  not  established.  Reich  v.  Cochran, 
105  App.  Div.  542.  In  an  action  for  false  representations,  it  is 
necessary  to  prove  the  representation,  its  falsity,  the  intention  to 
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deceive,  and  that  the  plaintiff  relied  on  the  representation  and 
was  damaged.  Buchal  v.  Higgins,  96  IST.  Y.  Supp.  241 ;  Grosjean 
V.  Galloway,  81  N.  Y.  Supp.  871,  82  App.  Div.  380,  109  App. 
Div.  607. 

If  A.  fraudulently  makes  a  representation  -which  is  false,  and 
which  he  knows  to  be  false,  to  B.,  meaning  that  B.  shall  act  upon 
it,  and  B.  believing  it  to  be  true,  does  act  upon  it  and  thereby 
suffers  a  damage,  B.  may  mainatin  an  action  upon  the  case  against 
A.  for  the  deceit,  there  being  here,  that  conjunction  of  wrong  and 
loss  which  entitles  the  injured  and  suffering  party  to  a  compensa- 
tion in  damages.  Gerhard  v.  Bates,  1  Ell.  &  Bla.  488.  One  who 
has  been  induced  to  enter  into  a  contract  by  false  and  fraudulent 
representations  upon  which  he  has  relied,  has  the  right  to  bring 
an  action  to  establish  the  fraud  and  to  be  released  from  its  pro- 
visions, whether  there  be  a  threatened  or  attempted  enforcement 
of  it  or  not.  Pruyn  v.  McCreary,  105  App.  Div.  302 ;  McIIenry 
v.  Hazard,  45  IST.  Y.  580;  Bosley  v.  National  Machine  Company, 
123  W.  Y.  555.  When  the  conditions  thus  indicated  are  fulfilled, 
there  can  be  no  doubt  that  according  as  the  party  on  whom  a 
fraud  has  been  practiced,  is  plaintiff  or  defendant,  he  may  rely 
upon  it  as  a  ground  of  action  or  as  a  matter  of  defense  against  the 
party  who  practiced  it ;  and  in  illustration  of  this,  see  Jarrett  v. 
Kennedy,  6  C.  B.  319;  Wontner  v.  Shairp,  4  C.  B.  404;  Murray 
V.  Mann,  2  Exch.  538;  Vane  v.  Colloid,  1  Exch.  798;  Cornfoot 
V.  Fowhe,  6  Mees.  &  Wels.  358;  Atkinson  v.  PococJc,  1  Exch. 
796;  Southall  v.  Bigg,  11  C.  B.  481;  Cannop  v.  Levy,  11  Q.  B. 
769 ;  Spencer  v.  Handley,  4  Man.  &  Grang.  414.  An  allegation 
in  a  complaint  based  on  fraud,  that  the  false  representations  were 
made  by  "the  defendant  or  his  agent"  is  not  the  equivalent  of 
the  necessary  allegation  that  they  were  made  by  the  defendant. 
Kranz  v.  Lewis,  115  App.  Div.  106.  And  the  complaint  must 
allege  that  the  defendant  knew  the  representations  were  false.  Ih. 
In  an  action  for  fraud,  actual  damages  need  not  be  alleged  nor 
proved.  Blumenfeld  v.  Stine,  87  IST.  Y.  Supp.  81.  Where  the 
plaintiff,  who  was  twenty-two  years  old,  inexperienced  in  busi- 
ness, and  who  had  resided  with  one  or  both  of  his  uncles,  except 
when  traveling  outside  of  the  city  with  a  circus,  was  told  by  his 
uncles  that  his  interest  in  his  grandfather's  estate  was  a  one- 
twelfth  interest,  and  was  worth  only  $300,  he  deeded  his  interests 
to  one  of  them  for  this  amount,  and  subsequently  learned  that  the 
property  was  assessed  at  $7,800  and  was  worth  $10,000,  it  was 
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held,  that  the  value  of  the  property  heing  peculiarly  within  de- 
fendants' knowledge,  their  statement  as  to  its  value  was  not  a 
mere  expression  of  opinion,  but  a  representation  as  to  a  fact,  on 
which,  in  view  of  the  relationship  of  the  parties  and  plaintiff's 
inexperience,  he  had  a  right  to  rely.  Murphy  v.  Murphy,  137  W. 
Y.  Supp.  872.  It  may,  perhaps,  be  not  altogether  out  of  place  to 
add,  while  upon  this  subject,  that  an  injury  may  be  caused  by 
an  act  prima  facie  savoring  of  false  representation,  for  which  an 
action  will  not  lie,  on  the  ground  that  no  element  of  fraud,  either 
legal  or  moral,  in  fact  enters  into  it.  In  one  case  the  court  re- 
marked: "If  every  untrue  statement  which  produces  damage 
to  another  would  found  an  action  at  law,  a  man  might  sue  his 
neighbor  for  any  mode  of  communicating  erroneous  information, 
such,  for  example,  as  having  a  conspicuous  clock  too  slow,  since 
the  plaintiff  might  thereby  be  prevented  from  attending  to  some 
duty  or  acquiring  some  benefit.  A  doctrine  creating  legal  respon- 
sibility in  cases  so  numerous  and  so  free  from  blame  must  be 
restrained  within  some  limits.  But  an  averment  that  the  false- 
hood of  his  representations  was  known  to  him  and  that  he  know- 
ingty  and  wilH'ally  uttered  it  seems  to  carry  the  matter  somewhat 
further.  If,  indeed,  the  defendant  were  under  any  legal  obliga- 
tion to  state  the  truth  correctly  to  the  plaintiff,  there  would  be  a 
grievance  in  misleading  him,  for  which  an  action  on  the  case  would 
lie ;  still  more  so  if  he  made  the  false  representation  with  a  view 
to  some  imfair  advantage  to  himself."  Barley  v.  Walford,  9  Q. 
B.  208.  An  action  for  damages  for  fraud  and  deceit  does  not 
necessarily  rest  in  any  actual  or  contemplated  contractual  relation 
of  the  parties,  but  depends  upon  the  fact  that  an  injury  has  been 
suffered,  resulting  in  damages  to  the  party  seeking  redress,  and 
that  such  damages  are  the  legitimate  consequences  of  the  fraud. 
Williavis  V.  Goldberg,  109  IST.  Y.  Supp.  15.  All  manner  of  fraud 
is  abhorrent  to  the  law,  and  if  one  person  sustains  injury  through 
the  fraud  of  another  he  will  be  afforded  a  proper  remedy,  whether 
the  injury  result  from  some  breach  of  positive  law,  or  from  some 
right  or  duty  growing  out  of  the  relations  existing  between  the 
parties.    Ih. 

If  A.  makes  a  false  and  fraudulent  representation  to  the  public 
which  is  calculated  and  intended  to  deceive,  by  inducing  persons 
to  purchase  for  value  that  which  is  worthless,  it  affords  a  ground 
of  action  against  A.  to  any  person  who  is  deceived  and  who  pur- 
chases and  suffers  damages  thereby  in  the  same  manner  and  to 
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the  saiiie  extent  as  though  the  representation  had  heen  directly 
made  by  A.  to  such  person.  Bagshaw  v.  Seymour,  4  J.  Scott  N. 
S.  873 ;  Gerhard  v.  Bates,  2  Ell.  &  Bla.  476 ;  Wontner  v.  Shairp, 
4  C.  B.  404;  Shotwell  v.  Mali,  38  Barb.  445;  Cazeaux  v.  Mali, 
25  Barb.  578.  An  action  lies  against  a  person  who  makes  a  false 
representation  as  to  the  credit  of  a  third  person,  when  it  appears 
the  person  making  the  representation  knew  that  the  person  so 
represented  to  be  solvent  was  at  that  time  insolvent,  and  that  the 
plaintiff  in  consequence  trusted  his  property  to  such  third  person, 
and  thereby  lost  his  debt.  Pasley  v.  Freeman,  3  Term,  51 ;  Upton 
V.  Vail,  6  Johns.  181 ;  Zahrishie  v.  Smith,  13  IST.  Y.  322.  Where 
one  of  two  innocent  persons  must  suffer  from  the  act  of  a  third 
person,  he  should  sustain  the  loss  who  has  enabled  the  third  per- 
son to  do  the  injury.  Barnes  v.  Long  Island  Beal  Estate  Ex- 
change, etc.  88  App.  Div.  83.  So  if  a  person,  in  bad  faith  and 
with  a  view  of  inducing  others  to  give  credit  to  a  merchant,  rep- 
resents that  he  has  examined  into  his  affairs  and  considers  him 
solvent  and  worthy  of  credit,  and  that  he  is  doing  well,  when  in 
fact  such  merchant  is  insolvent,  and  the  party  making  the  repre- 
sentations has  not  investigated  his  affairs  and  knows  nothing  of 
his  business  condition,  except  that  he  is  largely  indebted,  he  will 
be  liable  to  third  persons  acting  on  the  faith  of  the  representations 
for  all  losses  sustained  thereby. 

It  has  been  held  in  this  State  that  if  a  person  makes  a  repre- 
sentation which  is  material,  and  it  turns  out  to  be  false  in  fact 
to  the  injury  of  the  party  influenced  and  acting  upon  it,  an  ac- 
tion will  lie.  against  the  person  who  made  the  representation,  even 
though  he  did  not  actually  know  that  it  was  false  at  the  time  he 
made  it.  Craig  v.  Ward,  36  Barb.  378;  Bennett  v.  Judson,  21 
E".  Y.  238.  But  the  case  last  cited  has  been  so  frequently  criti- 
cised and  distinguished  that  it  cannot  be  regarded  as  expressing 
the  true  rule  without  important  qualifications.  It  is  now  held  that 
in  an  action  for  fraud,  founded  upon  representations  made  by 
the  defendant,  it  must  be  made  to  appear  that  he  believed,  or  had 
reason  to  believe,  at  the  time  he  made  them,  that  the  representa- 
tions were  false,  or  that  without  knowledge  he  assumed  or  intended 
to  convey  the  impression  that  he  had  actual  knowledge  of  their 
truth,  and  that  the  plaintiff  relied  upon  them  to  his  injury. 
Wakeman  v.  Dalley,  51  N.  Y.  27 ;  Marsh  v.  Falker,  40  IST.  Y. 
562 ;  Chester  v.  Comstock,  40  'N.  Y.  575,  note;  Meyer  v.  Amidon, 
45  JST.  Y.  169 ;  Oberlander  v.  Speiss,  45  K  Y.  175 ;  Duffany  v. 
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Ferguson,  66  K  Y.  482;  8tiU  v.  Uttle,  63  Is^.  Y.  427.  Where 
a  party  in  making  a  false  representation  is  honestly  mistaken, 
there  is  no  ingredient  of  fraud  in  the  case.  lb.;  Iia)ninoiid  v. 
Pennoclc,  61  IT.  Y.  145.  This  rule  does  not  permit  him  to  make 
false  statements  recklessly  or  without  some  foundation  for  belief 
in  them.  Before  one  positively  affirms  the  existence  of  a  fact  he 
must  proceed  upon  reasonable  inquiry  and  have  some  apparently 
good  ground  for  his  affirmation.  lb.;  Smith  v.  Reese  River  Co. 
L.  K.  2  Eq.  264. 

If  one  person  merely  expresses  his  honest  opinion  in  relation 
to  the  character  or  credit  of  another,  -without  any  intention  of 
injuring  the  person  to  whom  he  expresses  it,  and  without  any 
expectation  of  benefiting  himself,  he  will  not  be  liable  to  an  action, 
however  much  he  may  be  mistaken  in  that  opinion,  or  however 
much  other  persons  may  have  lost  by  acting  upon  it.  Haycraft 
v.  Creasy,  2  East,  92 ;  Young  v.  Corell,  8  Johns.  23 ;  liuhhell  v. 
Meigs,  50  IST.  Y.  480 ;  Ballard  v.  Lockwood,  1  Daly,  158.  There 
must  be  an  intent  to  defraud  or  deceive  in  order  to  render  the  de- 
fendant liable,  and  the  information  must  in  some  way  be  com- 
municated to  the  plaintiff  and  be  relied  upon  by  him  and  be  a 
cause  of  injury  or  loss  to  him.  Addingion  v.  Allen,  11  Wend. 
374,  S.  C.  7  Wend.  1;  Shaiu  v.  Stine,  8  Bosw.  157.  To  render 
the  defendant  liable  it  is  not  necessary  that  he  should  derive  any 
advantage  from  the  representation,  nor  that  he  intended  to  de- 
fraud the  plaintiff  in  particular.  lb.  And  if  he  makes  svTch 
representations,  which  are  partially  true,  but  he  also  intentional- 
ly and  fraudulently  conceals  other  important  facts  to  the  injury 
of  the  plaintiff,  an  action  will  lie.  lb.;  ZabrisMe  v.  Smith,  13  N. 
Y.  322  ;  Gough  v.  Dennis,  Hill  &  Denio,  55. 

Whether  the  plaintiff  was  induced  to  act  upon  the  fraudulent 
representations  made  by  the -defendant  in  regard  to  the  solvency 
of  a  third  person,  to  whom  the  plaintiff  sold  goods  on  credit,  is  a 
question  of  fact  for  the  jury.  Von  Bruck  v.  Peyser,  28  How. 
292,  2  Bob.  468. 

An  action  will  lie  for  a  false  representation  in  writing  as  to 
the  character  and  circumstances  of  a  third  person,  if  the  plaintiff 
Avas  in  consequence  induced  to  give  credit  to  such  third  person, 
although  the  plaintiff  might  have  been  in  part  influenced  by  sub- 
sequent oral  representations  of  the  defendant,  if  the  jury  are 
satisfied  that  the  plaintiff  was  substantially  induced  by  the  writ- 
ten representations  to  give  the  credit.    Tatton  v.  Wade,  9  J.  Scott, 
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371 ;  Addington  v.  Allen,  11  Wend.  374.  The  ability  of  a  person 
to  read  a  paper  which  he  signs  does  not  preclude  him  from  assert- 
ing his  reliance  upon  fraudulent  representations  as  to  the  contents 
of  the  paper.  Walker  v.  Freedman,  114  IST.  Y.  Supp.  51 ;  Wilcox 
V.  American  Tel.  Co.  176  IST.  Y.  115.  Where  the  solicitor  for 
one  of  the  parties  who  prepares  a  written  contract  represents  to 
the  other  party  that  it  conforms  to  an  oral  agreement,  the  latter  is 
justified  in  relying  upon  those  representations,  and  owes  no  duty 
of  vigilant  effort  to  discover  their  falsity,  and  is  not  called  upon 
even  to  read  the  instrument  signed.  Electrical  Audit,  etc.  Co.  v. 
Greenherg,  107  IST.  Y.  Supp.  110;  Albany  City  Inst.  v.  Burdick, 
87  K  Y.  40. 

If  one  person  fraudulently  transfers  and  delivers  to  another 
a  promissory  note  as  a  valid  and  subsisting  demand,  when  it  had 
been  previously  paid  and  canceled,  an  action  will  lie  in  favor  of 
the  purchaser  thereof  against  the  person  so  fraudulently  trans- 
ferring it  to  him.  Neff  v.  Clute,  12  Barb.  466.  The  measure  of 
damages  in  such  a  case  is  prima  facie  the  amount  of  the  note,  as 
the  ability  of  the  maker  to  pay  it  will  be  presumed  until  the 
contrary  is  proved.     Ih. 

Where  the  defendant,  by  means  of  false  and  fraudulent  repre- 
sentations, as  to  existing  facts,  induced  a  third  person  not  to  per- 
form a  contract  with  the  plaintiif,  which,  but  for  such  fraudulent 
representations,  he  would  have  fulfilled,  such  defendant  was  held 
liable  to  an  action  for  the  resulting  damages  without  reference  to 
the  question  whether  the  plaintiff  could  have  enforced  the  contract 
by  law  as  against  such  third  person.  Benton  v.  Pratt,  2  Wend. 
385.  So  if  the  defendant  has  intentionally  made  false  statements 
in  regard  to  articles  which  are  manufactured  by  the  plaintiff,  for 
the  purpose  of  preventing  the  sale  of  them,  and  the  sale  is  thereby 
prevented  and  the  plaintiff  is  in  consequence  injured  in  his  busi- 
ness, an  action  will  lie  to  recover  the  resulting  damages.  Snotv 
V.  Judson,  38  Barb.  210.  If,  in  such  an  action,  the  defendant 
claims  that  he  holds  a  patent  right  for  a  particular  article,  and 
that  the  plaintiff's  articles  resemble  his,  this  will  be  no  defense  to 
the  action,  for  the  patent,  while  it  confers  an  exclusive  privilege 
upon  the  legal  owner  of  the  right  as  respects  the  use  of  the  in- 
vention- or  the  contrivance,  confers  no  right  or  privilege  beyond 
that,  and  secures  no  immunity  either  to  the  person  or  the  acts,  or 
the  other  property  of  such  owner.  He  still  remains  amenable 
to  the  ordinary  tribunals  of  justice  upon  his  promises  and  for  his 
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tortious  acts  the  same  as  though  he  had  no  exclusive  right  what- 
ever, even  though  they  relate  in  part  to  this  exclusive  right.  If 
he  assails  and  injures  another  with  his  patented  implement  or  for 
the  purpose  of  injuring  asserts  a  falsehood  in  regard  to  it,  and 
thus  effects  the  intended  injury,  the  exclusive  right  affords  no 
shield  and  has  nothing  to  do  with  the  cause  of  action,  except  it 
may  be,  incidentally,  and  as  a  part  of  the  evidence  to  establish  it. 
Ih.  In  such  a  case  the  State  courts  have  jurisdiction,  for  no 
question  can  arise  as  to  the  validity  of  the  defendant's  patent,  his 
rights  under  it,  or  as  to  any  violation  of  it,  since  all  his  rights 
under  it  are  conceded  in  the  bringing  of  the  action,  and  the  only 
issue  to  be  tried  would  be  fraud  or  no  fraud.     Ih. 

One  S.  had  contracted  by  parol  to  sell  and  deliver  to  the  plain- 
tiffs a  quantity  of  cheese,  but  being  made  to  believe,  by  the  fraud 
of  the  defendant,  that  the  plaintiffs  did  not  want  the  cheese,  sold 
it  to  the  defendant.  The  contract  was  not  binding  under  the 
statute  of  frauds,  but  would  have  been  performed  by  S.  had  it  not 
been  for  the  fraud ;  and  it  was  held  that  an  action  was  maintain- 
able against  the  defendant  therefor.  Rice  v.  Manley,  66  1^.  Y. 
82.  But  if  A.  has  agreed  to  sell  property  to  B.,  C.  may,  at  any 
time  before  the  title  has  passed,  induce  A.  to  sell  to  him  instead, 
and  if  not  guilty  of  fraud  or  misrepresentation,  he  does  not  incur 
any  liability.  And  this  is  so,  although  C.  may  have  contracted 
to  have  purchased  the  property  of  B.  Ashley  v.  Dixon,  48  IST.  Y. 
430.  B.  cannot  maintain  an  action  xipon  the  latter  contract,  as  he 
cannot  perform,  and  can  only  look  to  A.  for  a  breach  of  the  former 
contract.    lb. 
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OFFICIAL    NEGLECT    OR    MISCONDUCT. 

§  1.  Acts  of  Judicial  Officers  and  Officers  De  Facto. 

There  are  many  cases  in  which  public  officers  are  held  liable 
both  by  the  common  law  and  by  statute  for  neglect  or  misfeasance 
in  the  performance  of  official  duties.  So,  on  the  other  hand,  there 
are  some  instances  in  which  no  legal  responsibility  is  incurred, 
however  erroneously  the  officer  may  have  acted. 

As  a  general  rule,  a  person  is  not  liable  to  an  action  at  the  suit 
of  an  individual  for  what  he  does  or  fails  to  do  as  a  judge  {Evarts 
V.  Eiehl,  102  N.  Y.  296;  Yates  v.  Lansing,  5  Johns.  282,  291; 
Wichware  v.  Bryan,  11  Wend.  545),  but  where  he  omits  a  minis- 
terial duty,  or  errs  in  its  performance,  it  may  be  otherwise.  A 
surety  for  a  plaintiff  in  an  action  brought  in  a  justice's  court  can- 
not maintain  an  action  for  damages  against  the  justice  before 
whom  the  original  action  was  tried  for  his  failure  to  render  judg- 
ment therein  within  four  days  after  its  final  submission.  Evarts 
V.  Kiehl,  102  W.  Y.  296. 

ISTo  civil  action  can  be  maintained  against  any  judge  of  a  court 
of  record,  or  a  justice  of  the  peace,  for  any  act  done,  or  any  deci- 
sion made  by  him,  while  acting  judicially  in  a  malter  within  the 
scope  of  his  jurisdiction,  no  matter  how  erroneously  he  may  have 
decided  in  the  particular  case,  nor  however  malicious  the  motive 
which  produced  it.  Yates  v.  Lansing,  5  Johns.  282,  8.  0.  9 
Johns.  395 ;  Cunningham  v.  Buclclin,  8  Cow.  lYS ;  Lange  v. 
Benedict,  73  IST.  Y.  12 ;  East  River  Oas-Light  Co.  v.  Donnelly, 
93  N.  Y.  557. 

But  a  person  assuming  to  act  as  a  justice  of  the  peace,  in  issu- 
ing a  warrant  for  the  arrest  of  another  for  a  criminal  offense, 
must  be  a  justice  not  only  de  facto,  but  de  jure,  or  he  will  be 
liable  to  an  action  for  a  false  imprisonment,  at  the  suit  of  any 
person  who  may  have  been  arrested  upon  such  warrant.  Newman 
V.  Tieman,  37  Barb.  159. 

Acts  of  officers  de  facto  may  be  valid  as  far  as  the  public  and 
third  persons  are  concerned,  but  when  the  officer  himself  is  sued 
for  an  act  done  by  him,  which  he  justifies  by  averment  that  he 
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did  it  as  such  oiFicer,  he  can  establish  his  justification  only  by 
proof  that  he  is  such  officer  de  jure.  Hamlin  v.  Dingmarij  5 
Lans.  61 ;  People  v.  Peabody,  6  Abb.  228,  234 ;  Burditt  v.  Barry, 

6  Hun,  657.  The  acts  of  an  officer  de  facto  are  valid  as  to  the 
public,  by  whom  he  is  permitted  to  act,  and  as  to  third  persons, 
but  they  are  void  as  to  himself.     Riddle  v.  County  of  Bedford, 

7  Serg.  &R  386;  People  v.  Peabody,  6  Abb.  228,  234;  People  v. 
Hopson,  1  Denio,  574;  Olmstead  v.  Dennis,  77  N.  Y.  378,  387. 
The  legality  of  his  title  to  the  office  cannot  be  tried  in  a  collateral 
proceeding  between  other  parties,  nor  can  the  validity  of  his  acts 
be  questioned  in  such  proceeding.  Thompson  v.  People,  6  Hun, 
135;  Hand  v.  Deady,  79  Hun,  75;  Wilcox  v.  Smith,  5  Wend. 
231.  But  when  he  sets  up  a  title  to  property  by  virtue  of  his 
office  and  comes  into  court  to  recover  it,  he  must  show  an  unques- 
tionable right.  It  is  not  enough  that  he  is  an  officer  de  facto,  that 
he  merely  acts  in  the  office ;  he  must  be  an  officer  de  jure  and  have 
a  right  to  act.     People  v.  Nostrand,  46  jST.  Y.  375. 

The  doctrine  that  the  acts  of  an  officer  de  facto  will  be  upheld 
applies  for  the  protection  of  third  persons  and  the  public,  who 
have  acquired  rights  upon  the  faith  of  an  appearance  of  authority 
and  who  will  be  harmed  by  the  actual  truth.  It  does  not  apply 
where  the  official  action  is  challenged  at  the  outset  before  any  per- 
son has  been  or  could  be  misled  by  it,  and  where  no  rights  have 
accrued  upon  its  faith,  either  of  a  public  or  private  character. 
Williams  v.  Boynton,  147  IST.  Y.  426.  The  mere  claim  to  be  a 
public  officer  and  the  performance  of  a  single  act,  or  even  a  num- 
ber of  acts  in  that  character,  would  not  constitute  the  person  mak- 
ing the  claim  or  performing  the  acts  an  officer  de  facto.  There 
cannot  be  two  public  officers  of  one  county  acting  at  the  same 
time,  one  de  jure  and  one  de  facto,  and  the  mere  intrusion  into 
public  office  does  not  make  the  intruder  an  officer  de  facto.  Peo- 
ple ex  rel.  Falk  v.  Dike,  37  Misc.  401,  75  K  Y.  Supp.  801; 
Boardman  v.  Holliday,  10  Paige,  223 ;  Cronin  v.  Stoddard,  97 
]Sr.  Y.  271;  Williaims  v.  Boynton,  147  i^".  Y.  426.  To  constitute 
a  de  facto  officer,  it  is  essential  that  his  acts  of  official  character 
be  founded  upon  some  colorable  right  to  the  office  having  the 
form  of  election  or  appointment,  or  that  he  has  acted  as  such  for 
a  sufficient  length  of  time  to  permit  the  presumption  of  an  election 
or  appointment.  Hand  v.  Deady,  79  Hun,  75 ;  Williams  v. 
Boynton,  147  N.  Y.  426 ;  Wilcox  v.  Smith,  5  Wend.  231 ;  Roch- 
ester &  G.  V.  R.  R.  V.  Clarice  Nat.  Bank,  60  Barb.  234 ;  People 
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V.  Peabody,  6  Abb.  228,  235.  A  de  facto  officer  is  entitled  to  hold 
his  office  nntil  he  is  ousted  by  a  judgment  in  a  direct  proceeding 
to  adjudge  him  a  usurper,  and  to  recover  the  office.  Sherrill  v. 
O'Brien,  188  N.  Y.  185.  When  the  color  of  authority  notorious- 
ly ceases,  the  reason  for  sustaining  the  acts  of  an  officer  de  facto 
ceases.  As  an  officer  de  facto  there  must  be  at  least  a  presump- 
tion that  he  is  rightfully  in  office.  Such  presumption  cannot 
exist  after  the  decision  of  a  competent  tribunal  to  the  contrary. 
Rochester  &  G.  Y.  R.  R.  v.  Clarke  Nat.  Bank,  60  Barb.  234; 
Williams  v.  Boynton,  147  N.  Y.  426.  Where  there  is  a  plain 
usurpation  of  an  office,  without  any  show  of  title,  the  acts  of  the 
intruder  will  undoubtedly  be  void  both  in  relation  to  individuals 
and  the  public.  76.;  People  v.  White,  24  Wend.  520.  There 
can  be  no  de  facto  officer  where  there  is  no  office  to  till ;  and 
where  the  legislature  have  abolished  the  office,  and  the  incumbent 
claims  that  the  act  abolishing  it  is  unconstitutional,  his  subse- 
quent acts  cannot  be  upheld  as  the  act  of  an  officer  de  facto  when 
it  does  not  appear  that  there  was  an  open  and  notorious  exercise 
by  him  of  the  duties  of  the  abolished  office,  or  that  he  was  in  the 
apparent  possession  of  it,  or  had  the  reputation  of  continuing  to 
fill  it.  Matter  of  Quinn,  152  N.  Y.  89.  An  officer  de  facto  can- 
not be  compelled  to  act,  and  will  incur  no  liability  by  omitting  to 
act.  Olmstead  v.  Dennis,  77  K  Y.  378;  Bentley  v.  Phelps,  27 
Barb.  524. 

In  an  action  on  a  contract  entered  into  with  a  person  assuming 
to  act  as  a  public  officer,  it  is  prima  facie  sufficient  for  the  plain- 
tiff to  show  that  the  other  party  to  the  contract  was  generally  re- 
puted to  be  and  acted  as  a  public  officer.  See  Hand  v.  Deady,  79 
Hun,  75. 

Actions  are  frequently  brought  against  public  officers  for  acts 
done  by  them  which  are  claimed  to  be  illegal,  either  because  the 
process  under  which  the  acts  were  claimed  to  have  been  done  was 
issued  by  a  court  or  magistrate  who  had  no  jurisdiction  to  issue  it, 
or  because  it  was  irregularly  issued,  or  because  the  officer  exe- 
cuting the  process  exceeds  his  authority. 

If  a  justice  issues  process  and  assumes  to  take  cognizance  of 
an  action  in  a  case  or  matter  in  which  he  has  no  jurisdiction  by 
law,  he  will  be  liable  to  an  action,  and  to  the  payment  of  such 
damages  as  may  result  to  the  injured  party  by  his  illegal  proceed- 
Ino-s.  If  he  renders  judgment  against  a  person  upon  whom  no 
summons  was  served,  and  for  whom  there  was  no  authorized  ap- 
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pcarance,  he  will  be  liable  for  the  expense  incurred  by  the  de- 
fendant in  an  action  in  the  Supreme  Court  to  have  the  judgment 
declared  void.  Earl  v.  Brewer,  20  Misc.  437.  But  if  he  has 
jurisdiction  of  the  person  and  of  the  subject-matter,  and  some 
step  is  taken  in  the  action  or  proceeding  rendering  it  necessary 
for  him  to  determine  upon  his  construction  of  a  statute  whether 
he  has  thereafter  any  jurisdiction  to  proceed  further,  his  error  in 
deciding  that  he  has  such  jurisdiction  is  an  error  of  judgment 
upon  a  question  of  law,  and  he  is  not  responsible  for  such  error 
in  a  civil  action.  Austin  v.  Vroonuin,  128  IST.  Y.  229.  So,  al- 
though a  justice  grants  an  adjournment  to  the  plaintiff  in  a  case 
where  he  is  not  entitled  to  it,  the  adjournment  acts  as  a  discon- 
tinuance of  the  action,  and  the  cause  as  between  the  parties  is 
out  of  court  and  the  justice  without  jurisdiction  to  proceed  fur- 
ther, yet  if  he  assumes  to  retain  jurisdiction,  renders  judgment 
and  issues  execution  upon  which  the  property  of  the  defendant 
is  sold,  the  justice  will  not  be  liable  as  a  trespasser.  Horton  v. 
Auclimoody,  7  Wend.  200.  But  it  is  otherwise  where  a  justice 
of  the  peace  proceeds  to  try  a  civil  action  for  assault  and  battery. 
In  such  case,  the  justice,  never  having  jurisdiction  of  the  subject- 
matter,  acts  as  a  trespasser  from  the  beginning  in  assuming  it, 
and  his  decision  is  no  protection  to  him.  Woodward  v.  Paine,  15 
Johns.  492. 

§  2.  Liability  for  the  Improper  Performance  of  a  Ministerial  Act. 

It  is  the  settled  law  of  the  State  that  the  negligent  omission  of 
a  public  officer  to  perform  a  ministerial  duty,  or  an  improper  dis- 
charge thereof,  renders  him  liable  to  be  enjoined  and  to  respond 
in  damages  to  the  injured  party.  Robinson  v.  Chamberlain,  34 
E".  Y.  389;  McCarthy  v.  City  of  Syracuse,  46  JST.  Y.  194;  Hover 
V.  Barlehoof,  44  N.  Y.  113 ;  Adsit  v.  Brady,  4  Hill,  630 ;  Wright 
V.  Shanahan,  149  N.  Y.  495.  The  courts  will  not  interfere  with 
exercise  of  discretion  vested  by  statute  in  administrative  officials, 
in  the  absence  of  convincing  proof  of  improper  conduct  or  of  ex- 
ceeding the  powers  conferred  on  them.  Holly  v.  City  of  New 
York,  128  App.  Div.  499 ;  East  River  Gas  Company  v.  Don- 
nelly, 93  ]Sr.  Y.  557;  Brady  v.  Mayor,  etc.  of  Neiu  York,  112 
N.  Y.  480;  Paul  v.  City  of  New  York,  46  App.  Div.  69. 

If  a  sheriff  neglects  to  arrest  the  judgment-debtor  named  in 
an  execution  which  is  issued  against  such  defendant  and  placed 
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in  tlie  hands  of  the  sheriff  for  execution,  he  will  he  liable  to  an 
action  for  neglect  of  duty.  The  cause  of  action  is  one  which  sur- 
vives to  executors  and  is  assignable.  Dininny  v.  Fay,  38  Barb. 
18.  So,  if  a  sheriff  neglects  to  collect  the  money  upon  an  execu- 
tion or  to  return  it  within  the  time  prescribed  by  law  for  that 
purpose,  he  will  be  liable  to  the  plaintiff  named  in  the  execution 
for  such  neglect;  and  the  measure  of  damages  is  the  amount  of 
the  execution  unless  the  sheriff  can  show  that  the  defendant  in 
such  execution  had  no  property  out  of  which  the  debt  could  have 
been  collected.  Bowman  v.  Cornell,  39  Barb.  69.  A  constable 
will  also  be  liable  to  an  action  if  he  neglects  or  refuses  to  collect  an 
execution  delivered  to  him  for  collection.  And  so  he  and  his 
sureties  will  be  liable  for  an  omission  to  return  it  within  the  time 
required  by  law,  whether  the  money  has  been  collected  or  not. 

A  sheriff  is  required  to  take  the  same  care  of  property  seized 
by  him  under  an  "attachment  or  execution  that  a  careful  man  of 
good  sense  would  exercise  over  the  property  if  it  were  his  own ; 
and  if  he  exercises  that  care,  he  will  not  be  liable  for  injuries  to 
it  while  in  his  custody.  Moore  v.  Westerveli,  9  Bosw.  558,  27 
'N.  Y.  234.  His  duty  in  respect  to  the  care  and  custody  of  the 
property  seized  is,  at  least,  that  of  a  bailee  for  hire.  WitowsM  v. 
Brennan,  9  Jones  &  Sp.  284. 

The  owner  of  a  tug  seized  by  a  United  States  marshal  under 
an  attachment  may  maintain  an  action  against  the  officer  for  the 
damages  sustained  through  his  negligence  in  permitting  thieves 
to  despoil  the  property  attached,  and  his  process  will  be  no  pro- 
tection as  against  his  illegal  or  negligent  acts.  Parh  v.  Hayden, 
46  App.  Div.  260. 

In  actions  for  illegal  acts  done  by  officers,  the  cases  in  which 
the  question  is  made,  is  usually  that  of  an  action  of  trespass 
against  the  court  or  officers  issuing  the  process,  the  officer  who 
executes  such  process,  the  party  who  procured  it  to  be  issued,  and 
the  persons  who  assisted  the  officer  in  executing  the  process. 

In  the  first  place,  a  justice  ought  not  to  issue  any  process  with- 
out a  compliance  with  the  law  relating  to  the  issuing  of  such 
process.  If  he  neglects  this  duty,  and  issues  process  without  ob- 
serving the  requirements  of  the  law,  and  such  process  is  executed 
to  the  injury  of  a  third  person,  the  latter  may  maintain  an  ac- 
tion against  such  justice  if  he  had  no  jurisdiction.  In  issuing 
process,  a  justice  acts  ministerially,  not  judicially,  and  he  is, 
therefore,  liable  for  his  acts,  if  they  are  unauthorized  and  illegal. 
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The  liabilities  of  ministerial  officers,  such  as  sheriffs,  coroners, 
constables,  and  others,  are  frequently  subjects  of  discussion  and 
litigation.  And,  in  relation  to  ministerial  officers,  the  general 
rule  is  that,  if  the  court  or  officer  who  issued  the  process,  had 
jurisdiction  of  the  subject-matter  of  the  action  or  proceeding,  and 
there  is  nothing  on  the  face  of  the  process  to  apprise  them  of  a 
want  of  jurisdiction  of  the  person  or  process,  they  will  be  pro- 
tected in  the  execution  of  the  process.  Savacool  v.  BougMon,  5 
Wend.  170.  A  constable  may  justify  the  execution  of  process 
directed  to  him,  and  regular  on  its  face,  although  the  justice  issu- 
ing it  was  merely  a  justice  de  facto,  and  not  de  jure.  Wilcox  v. 
Smith,  5  Wend.  231 ;  Weeks  v.  Ellis,  2  Barb.  320.  And  so  he 
will  be  protected  in  the  execution  of  process  which  is  regular 
and  legal  on  its  face,  although  issued  upon  a  judgment  rendered 
without  jurisdiction.  Cornell  v.  Barnes,  7  Hill,  35;  Imbert  v. 
Ilalloch,  23  How.  456.  When  an  execution  is  directed  to  an  of- 
ficer to  be  executed,  he  is  not  bound'  to  inquire  whether  there  is  a 
judgment  to  support  it,  or  whether  the  execution  corresponds  ex- 
actly with  the  judgment.  If  it  is  regular  upon  its  face,  it  is  his 
duty  to  execute  it.  Irregularity  or  error  in  it  affects  the  parties, 
but  not  a  ministerial  officer.  Hidchinson  v.  Brand,  9  N.  Y. 
208,  S.  0.  6  How.  73.  The  act  of  a  city  marshal  in  making  a  levy 
under  a  warrant  of  attachment  in  good  faith,  is  not  a  trespass, 
but  as  done  in  his  official  capacity.  Kirschberg  v.  Coghlan,  62 
Misc.  629.  After  criminal  process  has  been  placed  in  the  hands 
of  a  police  officer  to  execute,  he  cannot  justify  the  violation  of  his 
duty  in  failing  to  execute  it  by  pleading  that  the  magistrate  by 
whom  it  was  issued  subsequently  and  privately  advised  him  not 
to  serve  it.  People  ex  rel.  Lyman  v.  McAdoo,  98  App.  Div.  190 ; 
Matter  of  Leggat,  162  N.  Y.  437.  If  process  is  regular  and  legal 
on  its  face,  a  ministerial  officer  will  be  protected  in  the  execution 
of  it,  although  he  has  knowledge  of  facts  which  render  it  void  for 
want  of  jurisdiction.  People  v.  Warren,  5  Hill,  440;  Webber  v. 
Gay,  24  Wend.  485 ;  Thomas  v.  Clapp,  20  Barb.  165.  But  if  the 
process  shows  on  its  face  that  it  is  irregular,  illegal  or  void,  it 
will  not  afford  even  a  ministerial  officer  any  protection  in  exe- 
cuting it,  for  he  has  notice  on  the  face  of  the  process  that  it  is 
invalid.    Stroud  v.  Butter,  18  Barb.  327. 

The  doctrine  that  a  ministerial  officer  is  protected  by  process 
valid  and  regular  upon  its  face  is  not  confined  in  its  application 
to  officers  executing  the  process  of  a  court.     A  tax  collector,  hold- 
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ing  a  warrant  regular  on  its  face,  issued  by  the  proper  authorities, 
will  be  protected  by  his  warrant  in  seizing  property  owned  by 
and  in  the  possession  of  the  person  against  whom  it  is  directed, 
and  in  selling  the  same,  if  he  properly  executes  it.  Sheldon  v. 
Van  BusUrk,  2  N.  Y.  473 ;  Chegaray  v.  Jenkins,  5  N.  Y.  376 ; 
Hudler  v.  Oolden,  36  N.  Y.  446 ;  Troy  &  LansingburghR.  R.  Co. 
V.  Kane,  72  N.  Y.  614 ;  Strong  v.  Walton,  47  App.  Div.  114.  The 
office  of  assessor,  in  determining  what  property  is  subject  to  and 
what  is  exempt  from  taxation,  is  judicial;  and  the  assessors,  in 
determining  such  questions,  act  judicially,  and  are  not  liable  for 
errors  committed  in  arriving  at  their  conclusions  upon  that  sub- 
ject. Dvhois  V.  Parsells,  118  IST.  Y.  Supp.  615 ;  Barhyte  v.  Shep- 
erd,  35  K  Y.  238 ;  Prosser  v.  Secor,  5  Barb.  607. 

In  an  action  against  the  members  of  a  board  of  supervisors  to 
recover  on  the  basis  of  collusion  of  the  defendants  acting  con- 
jointly as  auditors,  if  the  charge  of  collusion  fails  there  can  be 
no  recovery  from  each  defendant  of  the  money  illegally  received 
by  him.  Wallace  v.  Jones,  122  App.  Div.  497.  A  town  assessor 
is  not  liable  as  for  a  malicious  assessment,  because  he  included 
in  the  assessment  of  personalty,  property  in  the  possession  of  the 
taxpayer  which  the  latter  told  the  assessor  he  had  sold,  the  remedy 
being  by  certiorari.  Hopkins  v.  Leach,  125  App.  Div.  294; 
Robinson  v.  Rowland,  26  Hun,  501. 

While  the  process  under  which  an  officer  acts  may  furnish  am- 
ple protection  for  any  legal  act  done  thereunder  in  accordance 
with  its  purport  and  tenor,  yet  it  will  furnish  no  protection  to 
him  for  any  act  in  excess  of  the  authority  conferred  by  the  writ. 
And  while  an  attachment  may  be  a  protection  to  an  officer  making 
a  seizure  under  it,  it  will  furnish  no  protection  whatever  for  il- 
legal or  negligent  acts  committed  in  the  discharge  of  his  duty 
thereunder.  For  such  acts  the  process  does  not  assume  to  give 
warrant.     Park  v.  Hayden,  46  App.  Div.  260. 

The  rule  which  excuses  a  ministerial  officer  from  liability  for 
executing  process  which  is  regular  and  legal  on  its  face,  is  a  rule 
of  protection  to  the  officer,  and  nothing  more;  and,  although  he 
may  justify  and  defend  himself  by  his  process,  when  sued  for  acts 
done  in  execution  of  it,  he  cannot  go  farther,  and  maintain  actions 
against  third  persons  for  taking  property,  where  the  only  evidence 
of  his  right  or  title  thereto  is  his  process.  Horton  v.  Render  shot, 
1  Hill,  118.  And  where  the  plaintiff  and  defendant  were  both 
constables,  each  of  whom  had  levied  upon  the  same  property,  by 
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virtue  of  attachments  in  favor  of  different  creditors,  and  both  at- 
tachments were  regular  on  their  face,  but  really  void  as  against 
the  respective  parties  who  procured  them,  because  they  were  is- 
sued upon  defective  affidavits,  it  was  held,  that  though  the  plain- 
tiff had  levied  first  on  the  goods  in  question,  and  had  taken  them 
into  his  possession,  he  could  not  maintain  trespass  against  the 
defendant  for  subsequently  levying  upon  the  goods,  and  taking 
them  under  his  attachment.  Ih.  So,  where  a  constable  attached 
goods  by  virtue  of  an  attachment  issued  by  an  inferior  court,  and 
the  attachment  was  not  served  in  the  manner  required  by  the 
statute,  it  was  held  that  he  could  not  maintain  an  action  against 
a  sheriff  who  subsequently  levied  upon  and  took  away  the  same 
goods.  Watts  V.  Willett,  2  Hilt.  212.  When  an  officer  attempts 
to  overthrow  a  sale  of  goods  made  by  a  debtor,  on  the  ground 
that  it  is  fraudulent  as  to  his  creditors,  he  must  go  back  of  his 
process,  and  show  authority  for  issuing  it.  If  he  acts  under  an 
execution,  he  must  show  a  valid  judgment ;  and  if  he  seizes  under 
an  attachment,  he  must  show  an  attachment  which  was  regularly 
issued.  Noble  v.  Holmes,  5  Hill,  194;  Gelhaar  v.  Ross,  1  Hilt. 
117 ;  Horton  v.  Hendershot,  1  Hill,  118 ;  Van  Etten  v.  Hurst,  6 
Hill,  311. 

A  purchaser  of  personal  property,  at  a  sheriff's  or  a  constable's 
sale,  cannot  maintain  an  action  of  trover  or  of  replevin  against 
the  plaintiff  in  another  judgment,  who  afterward  causes  the  same 
property  to  be  levied  upon  and  sold  under  his  execution,  with- 
out proving  the  existence  of  a  valid  judgment  as  well  as  the  exe- 
cution under  which  he  purchased  the  property.  Yates  v.  St. 
John,  12  Wend.  74;  Dane  v.  Mallory,  16  Barb.  46.  If,  however, 
the  officer  sues  the  defendant  in  the  execution  for  removing  or 
converting  the  property,  it  will  be  sufficient  to  produce  and  prove 
the  execution,  and  a  levy  under  it  without  producing  or  prov- 
ing the  judgment  upon  which  it  was  issued.  Ih.  Whenever  a 
sheriff  or  constable  has  power  to  execute  process  in  a  particular 
manner,  his  authority  is  a  justification  to  himself  and  all  who 
come  in  his  aid;  but  if  his  authority  is  not  sufficient  to  justify 
him,  neither  can  it  justify  those  who  aid  him.  He  has  no  power 
to  command  others  to  do  an  unlawful  act ;  they  are  not  bound  to 
obey,  either  by  the  common  law  or  by  the  statute,  and  if  they 
do  obey  it  is  at  their  peril.  Elder  v.  Morrison,  10  Wend.  128, 
138,  139 ;  Doolittle  v.  Doolittle,  31  Barb.  312.     Compare  Higen- 
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lothem  V.  Lowenhein,  28  How.  221,  3  Eob.  22;  Arrex  v.  Broad- 
head,  19  Hun,  269. 

The  party  who  is  injured  by  a  judgment  and  execution  there- 
on, which  is  void  for  want  of  jurisdiction,  or  whose  property  has 
been  taken  upon  an  attachment  which  was  illegally  issued,  may 
have  his  remedy  by  an  action  against  all  the  persons  who  partici- 
pated actively  in  obtaining  such  judgment  and  execution  or 
attachment,  and  who  caused  them  to  be  levied  or  executed;  and 
this  will  include  the  plaintiff,  the  justice  and  those  who  acted  in 
their  aid.  An  officer  is  not  protected  in  executing  a  warrant  if 
it  is  not  directed  to  him,  nor  to  a  class  of  officers  of  which  he  is 
one,  or  if  it  has  no  direction  at  all.  Russell  v.  Hubbard,  6  Barb. 
654.  So,  where  a  warrant  or  attachment  is  directed  to  a  particu- 
lar officer,  or  the  officers  of  a  particular  town,  no  other  officer  is 
authorized  to  execute  it,  and  he  will  be  a  trespasser  if  he  does 
so.  Freegard  v.  Barnes,  7  Exch.  827 ;  Merritt  v.  Read,  5  Denio, 
352.  If  a  warrant,  execution  or  other  process  is  void  on  its  face, 
for  the  reason  that  it  commands  an  act  to  be  done  in  an  illegal 
manner,  the  officer  will  not  be  protected  in  executing  it  in  a  legal 
manner.  Clarh  v.  Halloclc,  16  Wend.  607 ;  Stroud  v.  Butler,  18 
Barb.  327. 

If  a  statute  directs  that  a  warrant  issued  by  a  justice  shall  be 
directed  to  a  constable  of  a  particular  town,  and  the  justice  is- 
suing the  warrant  directs  it  to  any  constable  of  the  county,  and 
such  warrant  is  executed  by  a  constable  of  another  town,  who 
arrests  the  person  named  in  the  warrant,  the  justice  will  be  liable 
to  an  action  for  a  false  imprisonment.  Reynolds  v.  Orvis,  7  Cow. 
269. 

It  is  a  general  rule,  that  when  a  statute  prescribes  a  particular 
mode  of  acquiring  jurisdiction  over  the  person,  that  mode  must 
be  pursued  or  the  proceedings  will  be  a  nullity.  Bloom  v.  Burd- 
ich,  1  Hill,  130.  It  a  justice  assumes  to  act  as  such  in  any  case  in 
which  he  has  no  jurisdiction  of  the  subject-matter  of  the  action^ 
or  of  the  person  of  the  defendant,  he  will  be  liable  for  all  dam- 
ages sustained  by  the  injured  party. 

A  party  who  sues  out  proper  process,  from  a  competent  court, 
assumes  no  responsibility  for  anything  except  the  validity  of  such 
process,  and  for  good  faith  in  obtaining  it;  he  is  not  liable  for 
the  unlawful  acts  of  the  ministerial  officer  who  executes  it,  unTess', 
those  acts  are  done  by  his  directions.  If  a  sheriff  or  a  constable 
should  serve  an  attachment,  or  levy  an  execution  after  the  return 
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day  of  the  process,  without  instructions  from  the  plaintiff  to  do 
so,  the  officer  alone  would  be  liable.  Adams  v.  Freeman,  9  Johns. 
117;  Fox  V.  Jackson,  8  Barb.  355.  And  to  make  the  plaintiff 
liable  for  such  a  trespass,  though  committed  in  his  name  and  for 
his  benefit,  it  must  be  proved  that  he  assented  to  the  trespass,  or 
ratified  it  with  a  full  knowledge  of  all  the  facts.     lb. 

If  an  execution  is  issued  against  the  property  of  A.,  a  sheriff 
or  constable  will  be  liable  to  an  action  if  he  takes  the  goods  of 
B.  So,  under  the  Code  a  requisition  in  replevin  protects  the 
officer  only  in  taking  the  property  specified  from  the  defendant 
named  in  the  action  or  his  agent.  Otis  v.  Williains,  70  N.  Y. 
208 ;  Bullis  v.  Montgomery,  50  N".  Y.  352.  If,  however,  the 
actual  possession  remains  in  the  defendant  in  the  requisition 
the  process  is  a  protection,  although  there  has  been  a  transfer  of 
title  and  a  constructive  change  of  possession.     lb. 

An  officer  who  has  received  funds  by  virtue  of  an  act  directing 
that  they  be  allowed  to  him  for  the  benefit  of  his  county,  cannot 
set  up  the  invalidity  of  the  act  under  which  ho  received  the  money 
and  on  that  ground  claim  to  retain  it  for  himself  as  against  the 
party  for  whose  benefit  he  received  it.  Board  of  Supervisors  of 
Seneca  v.  Allen,  99  N.  Y.  532 ;  Mayor  v.  Gorman,  26  App.  Div. 
191.  Public  officers  are,  by  virtue  of  their  office,  insurers  of  the 
public  moneys  in  their  custody,  and  are  liable  for  a  loss  of  such 
moneys  although  occurring  without  their  fault  or  negligence. 
TilUnghast  v.  Merrill.  151  N.  Y.  135;  City  of  Johnstown  v.  Rod- 
gers,  20  Misc.  202 ;  Village  of  Oneida  v.  Thompson,  92  Hun,  16. 

§  3.  Liability  of  OjBicers  for  an  Escape. 

An  escape  is  any  liberty  given  to  a  prisoner  which  is  not  au- 
thorized by  law.  An  action  for  an  escape  is  always  founded  upon 
the  supposition  that  there  has  been  a  previous  arrest.  Jackson 
V.  Comisky,  30  Misc.  622.  An  action  will  not  lie  against  a  sher- 
iff for  an  escape  where  he  never  actually  or  constructively  had  the 
debtor  in  his  custody,  though  he  unwarrantably  refused  to  re- 
ceive him.  Saffler  v.  Dyke,  82  App.  Div.  485 ;  Partridge  v.  West- 
ervelt,  13  Wend.  502.  A  justice  of  the  peace  has  jurisdiction  of 
of  an  action  to  recover  damages  for  an  escape  from  the  jail  liber- 
ties, as  provided  by  chapter  4,  title  2,  article  4  and  5  of  the  Code, 
where  the  sum  claimed  does  not  exceed  fifty  dollars.  Code  of 
Civil  Pro.  §  28G2. 
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The  jail  liberties  are  either  established  by  express  statute  or  by 
a  resolution  of  the  board  of  supervisors  of  the  county  where  the 
jail  is  located.  Prison  Law;  Consolidated  Laws,  Chapter  43, 
sections  357,  358,  359,  360 ;  Laws  1909,  chapter  47,  sections  357, 
358,  359,  360.  A  person  in  custody  of  the  sheriff  by  virtue  of  an 
order  of  arrest,  or  of  an  execution  in  a  civil  action,  or  in  conse- 
quence of  surrender  in  exoneration  of  his  bail,  is  entitled  to  be 
admitted  to  the  jail  liberties  upon  delivering  to  the  sheriff  an 
approved  undertaking,  conditioned  that  the  person  so  in  custody 
shall  remain  a  prisoner  and  shall  not  at  any  time  or  in  any  manner 
escape  or  go  without  the  liberties  of  the  jail  until  discharged  by 
due  course  of  law.     Code  Civil  Procedure,  sections  149,  150. 

The  going  at  large  within  the  liberties  of  the  jail  in  which  he  is 
in  custody,  of  a  prisoner  who  has  executed  such  an  undertaking, 
or  of  a  prisoner  who  would  be  entitled  to  the  liberties  on  execut- 
ing such  an  undertaking,  is  not  an  escape.  But  the  going  at 
large  beyond  the  liberties  by  a  prisoner,  without  the  assent  of  the 
party  at  whose  instance  he  is  in  custody,  is  an  escape.  Id.  Section 
155. 

A  prisoner  committed  to  jail  upon  process  for  contempt,  or 
committed  for  misconduct  in  a  case  prescribed  by  law,  must  be 
actually  confined  and  detained  within  the  jail  until  he  is  dis- 
charged by  due  course  of  law  or  is  removed  to  another  jail  or  place 
of  confinement  in  a  case  prescribed  by  law.  A  sheriff  or  keeper 
of  a  jail  who  suffers  such  a  prisoner  to  go  or  be  at  large  out  of  his 
jail,  except  by  virtue  of  a  writ  of  habeas  corpus,  or  by  the  special 
direction  of  the  court  committing  him,  or  in  a  case  specially  pre- 
scribed by  law,  is  liable  to  the  party  aggrieved  for  his  damages 
sustained  thereby  and  is  guilty  of  a  misdemeanor.  If  the  com- 
mitment was  for  the  nonpayment  of  a  sum  of  money,  the  amount 
thereof,  with  interest,  is  the  measure  of  damages.  Id.  Section  157. 
Where  a  writ  of  habeas  corpus  is  issued  to  a  sheriff  by  a  judge  hav- 
ing jurisdiction,  compliance  with  his  directions  will  not  sustain  an 
action  as  for  an  escape.  Lowman  v.  Blllington,  119  N".  Y.  Supp.  825. 
Petition  and  discharge  in  bankruptcy  of  judgment  debtor  within 
the  liberties  on  body  execution  for  a  debt  provable  in  bankruptcy, 
whereupon  he  goes  of  his  own  motion  without  the  liberties,  is  not 
an  escape  for  which  the  sheriff  is  liable.  Walker  v.  Harder,  80 
JS]".  T.  Supp.  948.  Where  a  sheriff  has  discharged  a  prisoner  held 
in  contempt  proceedings,  pursuant  to  the  command  of  an  order  in 
habeas  corpus  proceedings  issued  out  of  the  Supreme  Court,  in 
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which  court  the  commitment  in  contempt  has  been  made,  he  is 
not  liable  as  for  an  escape  on  the  ground  that  the  order  for  dis- 
charge was  made  without  jurisdiction.  Levy  v.  Melody,  99  IST. 
Y.  Supp.  153. 

Where  a  prisoner  in  a  sheriff's  custody  goes  or  is  at  large  be- 
3'ond  the  liberties  of  the  jail  without  the  assent  of  the  party  at 
whose  instance  he  is  in  custody,  the  sheriff  is  answerable  therefor 
until  an  undertaking  for  the  liberties  of  the  jail  is  given  and 
approved  in  an  action  against  him,  as  follows : 

1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of 
arrest,  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail  before  judgment,  the  sheriff  is  answerable  to  the  extent  of  the 
damages  sustained  by  the  plaintiff. 

2.  If  the  prisoner  was  in  custody  by  virtue  of  any  other  man- 
date, or  in  consequence  of  a  surrender  in  exoneration  of  his  bail, 
after  judgment,  the  sheriff  is  answerable  for  the  debt,  damages  or 
sum  of  money,  for  which  the  prisoner  was  committed. 

3.  Upon  the  giving  and  approval  of  the  undertaking,  in  this 
article  mentioned,  no  action  for  an  escape  shall  be  maintained 
against  the  sheriff.  Code  Civil  Procedure,  section  158.  Xot 
only  is  a  sheriff  liable  for  the  negligence  or  misconduct  of  his  sub- 
ordinates, but  he  alone  is  liable  and  not  the  culpable  deputy  or 
subordinate.  Matter  of  Flaherty  v.  Milliken,  193  IST.  Y.  564; 
Tuttle  V.  Love,  7  Johns.  470 ;  Colvin  v.  Holbrooh,  2  IST.  Y.  126. 

The  undertaking  for  the  jail  liberties,  before  mentioned,  is  held 
both  for  the  indemnity  of  the  sheriff  taking  it,  and  of  the  party  at 
whose  instance  the  party  executing  it  is  confined.  Id.  §  151.  If 
the  undertaking  is  forfeited  before  it  is  duly  allowed,  the  party 
may  elect  to  sue  on  the  undertaking,  and  may  recover  the  same 
damages  for  the  breach  of  the  condition  which  he  might  have  re- 
covered in  an  action  against  the  sheriff  for  the  escape.  The  com- 
mencement of  such  an  action  will  bar  an  action  for  an  escape 
against  the  sheriff  or  other  officer  accepting  the  undertaking  unless 
the  escape  was  with  the  assent  of  the  sheriff  or  other  officer.  In 
such  action  the  defendant  may  make  any  defense  which  he  might 
make  if  the  action  was  brought  by  the  sheriff.    Id. 

In  an  action  against  the  sheriff  or  other  officer  for  the  escape  of 
a  prisoner  it  is  a  defense  that  the  escape  was  without  the  assent  of 
lhe  defendant,  and  that  at  the  commencement  of  the  action  he 
had  the  prisoner  within  the  liberties,  either  by  his  voluntary  return 
or  by  recapture.  Id. 
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The  foregoing  are  some  of  the  more  important  provisions  re- 
ferred to  in  subdivision  8  of  section  2862  of  the  Code  of  Civil 
Procedure.  It  was  evidently  intended  to  extend  the  jurisdiction 
of  the  justice  to  a  class  of  actions  not  included  in  the  preceding 
subdivisions  of  that  section  and  not  before  triable  in  a  justice's 
court.  Some  of  the  decisions  rendered  before  the  Code  may  be  of 
service  to  the  practitioner  and  are  here  given.  An  escape  from 
arrest  under  civil  process,  is  either  negligent  or  voluntary;  it  is 
negligent,  where  the  party  escapes  without  the  knowledge  or  con- 
sent of  the  sheriff,  constable,  or  officer ;  and  it  is  voluntary,  where 
such  sheriff,  constable,  etc.,  permits  him  to  go  at  large.  An  escape 
on  mesne  process  is  where  the  prisoner  is  not  confined  on  final 
process,  but  on  some  other  process  issued  in  the  course  of  the  pro- 
ceedings, and  he  unlawfully  obtains  his  liberty.  An  escape  on 
final  process  is  where  the  prisoner  obtains  his  liberty  unlawfully 
while  lawfully  confined,  and  under  an  execution  or  other  final  de- 
cree or  process. 

If  a  defendant  has  once  been  taken  in  execution,  and  he  is  after- 
ward seen  at  large,  without  the  liberties  of  the  jail,  for  ever  so 
short  a  time,  as  well  before  as  after  the  return  of  the  execution, 
it  will  be  an  escape,  unless  it  was  done  by  the  consent  of  the  plain- 
tiff in  the  execution,  given  at  the  time  of  the  escape,  or  previously 
thereto,  or  founded  on  a  good  consideration,  if  given  after  such 
escape,  or  when  the  prisoner  is  removed  ilnder  the  authority  of  a 
writ  of  habeas  corpus  ad  testificandum^  or  when  the  defendant  has 
been  discharged  under  an  insolvent  act.  Cantillon  v.  Graves,  8 
Johns.  472;  Sweet  v.  Palmer,  16  Johns.  181;  Hassam  v.  Griffin, 
18  Johns.  48.  If  a  prisoner  who  has  given  a  bond  for  the  jail 
liberties,  oversteps  the  boundaries  which  are  not  certainly  known, 
but  he  returns  immediately,  and  before  suit  commenced,  this  will 
be  an  involuntary  escape,  for  which  the  sheriff  will  not  be  liable. 
Ballon  V.  Kip,  7  Johns.  175 ;  Dole  v.  Movlton,  2  Johns.  Cas.  205. 
Although  a  constable  has  sixty  days  in  which  to  serve  an  execu- 
tion, yet,  if  he  arrests  the  defendant  within  that  time,  and  then 
suffers  him  to  go  at  large,  that  is  an  escape ;  and  his  having  the 
defendant  in  custody  at  the  end  of  the  sixty  days,  is  no  legal  ex- 
cuse or  defense  for  the  escape.  Pulver  v.  Mclntyre,  13  Johns. 
503.  A  constable  arrested  a  defendant  on  a  civil  warrant,  issued 
by  a  justice  of  the  peace,  and  then  left  him  at  the  place  of  arrest, 
on  his  promise  to  follow,  which  he  did  not  do,  and  in  the  meantime 
he  was  arrested  on  a  bench  warrant  in  criminal  proceedings,  by  a 
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deputy  sheriff,  so  that  the  constable  could  not  retake  him,  and  this 
was  held  to  be  an  escape  which  rendered  the  constable  liable. 
Olmstead  v.  Raymond,  6  Johns.  62.  So,  where  a  sheriff  arrested 
a  defendant  upon  an  execution,  and  then  permitted  him  to  be 
arrested  and  taken  away  from  his  county,  by  virtue  of  a  criminal 
warrant  issued  in  another  county,  this  was  held  to  be  an  escape, 
which  rendered  the  sheriff  liable  to  an  action.  Broivn  v.  Tracy,  9 
How.  93;  Eads  v.  Wynne,  79  Hun,  463.  And  see  Fairchild  v. 
Case,  24  Wend.  381.  Where  a  person  assumes  to  act  as  the  agent 
of  a  plaintiff  in  an  execution,  in  the  discharge  of  a  defendant  who 
has  been  arrested  thereon,  his  authority  must  be  clearly  proved 
and  strictly  pursued,  or  the  sheriff  will  be  liable  for  an  escape. 
Crary  v.  Turner,  6  Johns.  51.  An  attorney  for  a  plaintiff  in  an 
action  has  no  authority,  from  his  general  character  as  attorney, 
to  discharge  the  defendant  from  his  arrest  on  the  execution  issued 
upon  the  judgment,  until  the  money  is  paid;  and  it  will  be  an 
escape,  if  the  sheriff  discharges  him  without  satisfaction  of  the 
judgment,  even  by  the  direction  of  such  attorney.  Jackson  v. 
Bartlett,  8  Johns.  361;  Kellogg  v.  Gilbert,  10  Johns.  220;  Lovell 
V.  Orser,  1  Bosw.  349.  Where  a  plaintiff  sues  for  a  penalty  in 
behalf  of  himself  and  of  the  people,  he  has  no  right  to  discharge  the 
judgment,  or  to  compound  with  the  defendant,  without  leave  of 
the  court,  or  without  receiving  payment ;  and  if  the  defendant  has 
been  arrested  on  an  execution  upon  such  judgment,  he  cannot 
legally  be  discharged  therefrom  by  the  sheriff,  without  satisfaction, 
even  by  the  plaintiff's  consent ;  and  such  discharge  is  no  bar  to  an 
action  for  an  escape,  for  the  recovery  of  the  people's  part  of  the 
money.  Minton  v.  WoodwortJi,  11  Johns.  474.  A  justice  who 
renders  a  judgment,  and  issues  an  execution  thereon,  upon  which 
the  defendant  is  arrested  by  a  constable,  has  no  authority,  merely 
as  a  justice,  and  without  a  special  power  from  the  plaintiff  therein, 
to  discharge  the  defendant  from  the  arrest;  and  such  discharge 
will  be  no  defense  to  an  action  against  the  constable,  for  the  escape. 
Van  Slyck  v.  Taylor,  9  Johns.  146. 

But  an  execution  against  the  person  issued  out  of  the  supreme 
court  may  be  set  aside  by  an  order  of  that  court ;  and  such  an  order, 
valid  upon  its  face,  is  a  justification  to  the  sheriff  for  a  release  of 
a  prisoner  held  iinder  the  execution.  Pinchney  v.  Hegeman,  53 
N".  Y.  31,  4  Lans.  374 ;  Perry  v.  Kent,  88  Hun,  407.  In  an  action 
for  an  escape  the  sheriff  may  show  a  valid  order  for  the  discharge 
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of  the  defendant  in  execution,  although  it  has  never  been  formally 
served  upon  him.    Richmond  v.  Praim,  24  Hun,  578. 

A  sheriff  cannot  be  imprisoned  in  the  jail  of  which  he  has  the 
custody;  and  if  a  coroner  who  has  arrested  him  on  an  execution, 
leaves  him  in  the  county  jail,  he  will  be  liable  to  an  action  for  an 
escape.  Day  v.  Brett,  6  Johns.  22.  See  Code  of  Civil  Pro.  §  175. 
The  liability  of  a  coroner  for  an  escape  is  substantially  the  same 
as  that  of  a  sheriff.    Id.  §§  172-181. 

Where  a  sheriff  or  constable  arrests  a  defendant  on  an  execu- 
tion, and  he  then  voluntarily  permits  him  to  escape,  he  cannot 
retake  or  detain  him  without  a  new  authority  from  the  plaintiff. 
By  his  own  wrongful  act  he  has  lost  all  legal  control  over  the  de- 
fendant, and  no  act  of  his  own,  and  no  assent  of  the  defendant, 
with  whom  he  is  presumed  to  be  in  collusion,  can  avail  him,  if  the 
plaintiff  elects  to  hold  him  liable.  Thompson  v.  Lockwogd,  15 
Johns.  256;  Lansing  v.  Fleet,  2  Johns.  Cas.  3. 

If  a  defendant  is  arrested  upon  an  execution,  and  the  sheriff 
negligently  permits  him  to  escape,  but  the  defendant  is  retaken, 
or  voluntarily  returns,  so  that  he  is  in  custody  before  and  at  the 
time  when  an  action  is  commenced  against  the  sheriff  for  the  es- 
cape, this  is  a  defense;  and  it  is  not  necessary  for  the  sheriff  to 
allege  or  prove  that  such  defendant  was  in  custody  all  the  time 
after  such  return.  Middle  District  Banlc  v.  Deyo,  6  Cow.  732. 
After  an  escape  upon  mesne  process,  it  is  sufficient  if  the  sheriff 
has  the  body  of  the  defendant  at  the  return  day  of  his  process. 
Stone  V.  Woods,  5  Johns.  182.  If  a  sheriff  suffers  a  voluntary 
escape  of  a  defendant  whom  he  has  arrested,  the  plaintiff  may 
issue  a  new  execution,  and  retake  the  defendant.  Wesson  v.  Cham- 
berlain, 3  N.  Y.  331.  If  a  debtor  is  arrested  upon  an  execution, 
and  he  gives  bail  for  the  jail  limits,  and  the  plaintiff  in  the  execu- 
tion, or  any  one  in  his  behalf,  by  artifice  or  fraud,  procures  the 
prisoner  to  leave  the  limits,  and  thus  escape,  the  sheriff  will  not  be 
liable.  Dexter  v.  Adams,  2  Denio,  646.  If  the  escape  is  fraud- 
ulently procured  by  a  third  person  for  the  benefit  of  the  plaintiff, 
but  without  his  knowledge,  the  acts  of  the  third  person  will  be 
deemed  to  be  the  acts  of  the  plaintiff,  in  case  he  seeks  to  maintain 
an  action  for  the  escape  so  procured ;  and  the  ratification  of  such 
fraudulent  acts,  by  bringing  the  action,  will  be  sufficient  to  defeat 
the  action.  lb.  So  if  a  prisoner  in  execution  voluntarily  escapes 
from  the  jail  limits  to  which  he  is  entitled,  and  he  remains  off  of 
the  limits  longer  than  he  otherwise  would  by  reason  of  induce- 
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ments  held  out  to  him  by  the  plaintiff,  for  the  purpose  of  enabling 
him  to  bring  an  action  against  the  sheriff,  before  his  return  thereto, 
this  M'ill  defeat  the  action.  Van  Warmer  v.  Van  Voast,  10  Wend. 
356.  Though  a  constable  is  not  bound  to  notice  the  fact  that  a  de- 
fendant is  not  liable  to  arrest  on  execution,  yet  if  he  chooses  to 
notice  it,  or  neglects  to  take  a  person  privileged  from  arrest,  and 
he  can  show  that  he  is  so  privileged,  it  is  a  good  defense  in  an 
action  against  him.  Bay  v.  Hogehoom,  11  Johns.  433.  Where 
the  plaintiff  has  no  right  to  arrest  the  body  of  the  defendant,  he 
cannot  suffer  any  injury  from  a  neglect  to  execute  the  process,  nor 
can  he  found  any  action  thereon.  lb.  If  a  defendant  is  arrested 
on  an  execution,  when  he  is  exempt  from  arrest  thereon,  and  he 
then  escapes,  his  exemption  from  arrest  will  be  a  sufficient  defense 
for  the  sheriff  in  an  action  against  him  for  the  escape.  Phelps  v. 
Barton,  13  Wend.  68 ;  McDufie  v.  Beddoe,  7  Hill,  578. 

A  sheriff  or  constable,  when  sued  for  an  escape,  cannot  defend 
on  the  ground  that  either  the  judgment  or  the  execution  is  erro- 
neous or  irregular.  Cable  v.  Cooper,  15  Johns.  152 ;  Ginochio  v. 
Orser,  1  Abb.  433 ;  Wesson  v.  Chamberlain,  3  IST.  Y.  331 ;  Jones  v. 
Cooh,  1  Cow.  309 ;  Bissell  v.  Kip,  5  Johns.  89 ;  Reniclc  v.  Orser, 
4  Bosw.  384.  But  it  may  be  shown  as  a  defense,  that  the  judg- 
ment or  the  execution  is  void,  which,  if  proved,  will  defeat  the 
action.  Carpenteir  v.  Willet,  6  Bosw.  25  ;  Phelps  v.  Burton,  13 
Wend.  68;  Contant  v.  Clmpman,  2  Q.  B.  771;  Cornell  v.  Barnes, 
7  Hill,  35 ;  Bacon  v.  Cropsey,  7  N".  Y.  195,  199. 

Where  a  defendant,  who  is  charged  in  execution  in  a  civil 
action,  is  wanted  as  a  witness  on  the  trial  of  a  civil  action,  the 
sheriff,  on  being  tendered  his  legal  fees,  is  bound  to  bring  him  up 
on  a  habeas  corpus  ad  testificandum,  and  such  act  will  not  be  an 
escape.  Noble  v.  Smith,  5  Johns.  357;  Wattles  v.  Marsh,  5  Cow. 
]76;  Hassam  v.  Griffin,  18  Johns.  48.  This  process  relieves  the 
prisoner  temporarily  from  his  duress ;  and  the  sheriff  is  not  bound 
in  the  meantime  to  keep  him  always  in  sight,  or  with  the  same 
strictness  as  before ;  and  if  the  prisoner,  of  his  own  head,  should  go 
about  for  a  short  time,  on  his  own  business,  out  of  the  view  of  the 
sheriff,  this  is  not  an  escape.  lb.  A  defendant  in  an  action  in  a 
justice's  court,  who  has  given  security  on  an  adjournment  of  the 
cause,  in  which  the  surety  has  agreed  that  the  defendant  will 
appear  and  answer,  or  that  in  default  thereof  he  will  pay  the  debt 
or  damages  or  costs  which  may  be  adjudged  to  the  plaintiff,  may  be 
lemoved  from  the  limits  of  a  jail  to  which  he  has  subsequently 
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been  committed  in  another  cause,  and  brought  before  the  justice 
on  a  habeas  corpus,  to  secure  his  surety  from  liability;  and  such 
leaving  of  the  limits  will  not  subject  the  sheriff  to  an  action  for  an 
escape.    Martin  v.  Wood,  1  Wend.  132. 

Where  a  prisoner  in  execution,  who  has  given  bonds  for  the 
limits,  is  arrested  by  authority  of  law,  within  those  limits,  and 
carried  away  therefrom,  against  his  will  and  without  his  consent, 
by  virtue  of  a  warrant  issued  by  the  house  of  representatives  in 
congress,  and  executed  by  its  sergeant-at-arms,  and  after  his  re- 
lease from  such  arrest,  he  returns  to  the  limits  as  soon  as  practi- 
cable, such  absence  is  not  an  escape  for  which  the  sheriff  is  liable. 
His  being  off  the  limits  in  that  manner,  is  no  more  an  escape  than 
if  he  had  been  at  the  same  time  removed  and  held  by  a  habeas 
corpus  ad  testificandum,  or  by  force  of  a  judicial  order.  Wiclcel- 
hausen  v.  Willett,  12  Abb.  319,  S.  C.  21  How.  40. 

Where  the  escape  is  from  an  arrest  on  mesne  or  interlocutory 
process,  the  constable  or  sheriff  is  prima  facie  liable  for  the  amount 
of  the  debt  for  which  the  arrest  was  made,  but,  if  he  can  show  that 
the  prisoner  was  insolvent,  the  plaintiff  can  recover  no  more  than 
the  damages  which  he  has  actually  sustained  by  reason  of  the 
escape.  Latham  v.  Westervelt,  26  Barb.  256 ;  Patterson  v.  Wester- 
velt,  17  Werid.  543;  Potter  v.  Lansing,  1  Johns.  215;  Rv^sell  v. 
Turner,  1  Johns.  189 ;  Loosey  v.  Orser,  4  Bosw.  391 ;  Smith  v. 
Enapp,  30  K  Y.  581,  592. 

But  where  the  sheriff  has  arrested  a  defendant  upon  an  execu- 
tion, and  he  afterward  suffers  him  to  escape,  the  plaintiff  will  be 
entitled  to  recover  the  amount  of  the  execution,  and  the  insolvency 
of  the  prisoner  will  not  constitute  any  defense,  either  in  mitiga- 
tion, or  in  bar  of  the  action.  Barnes  v.  Willett,  35  Barb.  514; 
McCreery  v.  Willett,  23  How.  129  ;  BenicJc  v.  Orser,  i  Bosw.  384; 
Hutchinson  v.  Brand,  9  N.  Y.  208,  S.  C.  6  How.  73.  But  in  an 
action  for  an  escape  on  an  execiition,  though  the  sheriff  is  liable 
for  the  whole  debt  and  costs,  he  is  not  liable  for  interest  on  the 
amount  due  on  the  execution.  Hutchinson  v.  Brand,  6  How.  73  ; 
S.  C.  9  IST.  Y.  208;  Bawson  v.  Dole,  2  Johns.  454;  Thomas  v. 
Weed,  14  Johns.  255. 

When  a  sheriff  is  once  liable  for  the  escape  of  a  defendant  taken 
in  execution,  the  subsequent  death  of  the  original  defendant  will 
not  discharge  him.  Tanner  v.  Hallenbeclc,  4  How.  297.  But  if 
the  prisoner  voluntarily  returns,  or  he  is  retaken  before  a  suit  is 
commenced,  this  will  constitute  a  defense.     Wiggin  v.  Orser,  5 
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Duer,  118;  Carruih  v.  Churcli,  6  Barb.  504.  The  escape  of  a 
prisoner  in  custody  on  a  body  execution  is  either  voluntary  or 
negligent.  In  the  former  case  the  escape  is  not  purged  by  his  re- 
turn. It  is  otherwise  in  case  of  a  negligent  escape,  if  he  returns 
before  suit  is  instituted  against  the  sheriff.  Cortis  v.  Dailey,  21 
App.  Div.  1. 

It  will  be  no  defense  to  the  sheriff  that  the  judgment  or  execu- 
tion is  voidable  or  erroneous,  though  it  will  be  a  valid  defense  to 
show  that  it  is  entirely  void.  And  see  Myers  v.  Beclter,  29  Hun, 
567,  674. 

§  4.  Liability  for  a  False  Return. 

There  are  numerous  cases  in  which  the  law  requires  officers  to 
make  official  returns,  in  relation  to  acts  done  by  them  in  the  dis- 
charge of  the  duties  of  their  offices.  And  it  may  be  laid  down  a? 
a  general  rule,  that  whenever  an  officer  is  required  by  law  to  make 
such  return,  and  he  returns  falsely  as  to  the  facts,  he  will  be  liable 
to  an  action  in  damages,  in  behalf  of  any  person  who  is  injured 
by  and  in  consequence  of  such  false  return. 

In  making  a  return  to  the  County  Court,  in  answer  to  a  notice 
of  appeal  from  a  justice's  judgment,  the  justice  acts  ministerially, 
and  he  will  be  responsible  for  any  error  which  is  prejudicial  to 
the  party,  however  pure  his  motives  may  have  been  in  the  dis- 
charge of  that  duty ;  and  in  order  to  maintain  an  action  in  such  a 
case,  it  is  not  necessary  to  allege  or  prove  that  the  justice  either 
deceitfully,  fraudulently,  willfully,  knowingly  or  intentionally 
made  the  false  return.  Houghton  v.  Swarihout,  1  Denio,  589 ; 
MacDonell  v.  Bujfum,  31  How.  154. 

In  an  action  against  a  justice,  for  making  a  false  return  on  an 
appeal,  though  such  return  is  untrue  on  its  face,  still  he  will 
not  be  liable  if  the  facts,  when  truly  stated,  would  have  produced 
the  same  result  or  decision  on  the  appeal.  Ford  v.  Smith,  1  Wend. 
48.  In  such  cases  it  must  be  made  to  appear,  that  the  complaining 
party  was  injured  in  consequence  of  the  falsity  of  the  return,  and 
if  that  is  not  established  no  action  can  be  maintained.  Millard  v. 
Jenkins,  9  Wend.  298. 

Where  a  sheriff  or  a  constable  makes  a  false  return  to  either 
mesne  or  final  process,  an  action  will  lie  against  him  in  favor  of 
the  person  who  is  thereby  injured.  But  where  no  injury  results 
from  such  false  return,  no  action  can  be  maintained.     Wylie  v. 
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Birch,  4  Ad.  &  El.  IST.  S.  566 ;  Wintle  v.  Freeman,  11  Ad.  &  El. 
539. 

In  an  action  against  a  sheriff  or  constable  for  an  alleged  false 
return,  in  which  the  officer  has  returned  that  the  defendant  had 
no  goods,  the  amount  directed  to  be  collected  on  the  execution 
with  interest,  is  the  measure  of  damages ;  and  the  officer  will  not 
be  permitted  to  show  as  a  defense,  that  there  was  not  so  much  due 
upon  the  judgment  (Bacon  v.  Cropsey,  7  N.  Y.  195),  nor  can  he 
rake  advantage  of  any  irregularity  in  issuing  the  execution,  unless 
it  is  entirely  void  (lb.;  Cornell  v.  Barnes,  7  Hill,  35),  though  he 
may  show  that  the  defendant  in  the  execution  had  no  property 
upon  which  he  could  have  levied,  but  not  that  the  judgment  is 
still  collectible.  Ledyard  v.  Jones,  7  N.  Y.  550,  S.  'c.  4  Sandf. 
67. 

Where  a  sheriff  has  seized  property  upon  an  attachment  and  has 
advertised  it  for  sale  upon  the  execution  issued  in  the  action,  and 
where  he  has  been  indemnified  by  the  plaintiff  in  making  a  sale  of 
such  property,  he  is  still  at  liberty  to  return  the  execution  nulla 
bona,  if  the  property  has  been  taken  out  of  his  possession,  pro- 
vided he  acts  in  good  faith ;  but  in  making  such  return  he  assumes 
the  burden  of  showing  property  out  of  the  defendant  in  the  execu- 
tion, and  thus  proving  his  return  to  be  true.  Lummis  v.  Kasson, 
43  Barb.  373 ;  Dolson  v.  8axton,  11  Hun,  565. 

Where  a  sheriff,  after  arresting  the  defendant  on  an  execution 
against  the  body,  negligently  permits  him  to  escape  and  then  re- 
turns that  the  defendant  cannot  be  found  in  the  county,  this  is  a 
false  return.  McArthwr  v.  Pease,  46  Earb.  423.  Such  a  return 
fixes  the  bail,  and  in  an  action  against  them  on  their  undertaking 
they  cannot  question  the  truth  of  the  return.  Ih.j  Hissong  v. 
Hart,  7  Jones  &  Sp.  411 ;  Cozine  v.  Walter,  55  N.  Y.  304.  If  the 
defendant  was  duly  arrested  on  the  execution  and  then  permitted 
to  escape,  the  bail  for  the  defendant  may  maintain  an  action 
against  the  sheriff  upon  an  allegation  that  in  consequence  of  his 
false  return  they  were  charged  as  bail  and  compelled  to  pay  the 
judgment.    li.    And  see  Walter  v.  Middleton,  68  JST.  Y.  605. 

The  return  of  a  constable  or  sheriff  on  an  execution,  that  he  has 
collected  the  money,  is  conclusive  against  such  officer  in  an  action 
by  the  plaintiff  in  the  execution  for  the  recovery  of  the  money. 
Sheldon  v.  Payne,  7  IST.  Y.  453.  And,  in  an  action  against  a 
sheriff,  in  such  a  case,  the  return  of  one  of  his  deputies  is  equally 
conclusive.     lb.     An  officer  who  returns  on  his  execution  that  be 
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has  collected  the  money,  will  not  be  permitted,  in  an  action  against 
him  by  the  plaintiff  in  the  execution,  to  show  that  he  did  not  re- 
ceive money,  but  promissory  notes.  Townsend  v.  Olin,  5  Wend. 
207. 

A  sheriff  or  a  constable,  who,  in  an  action  of  replevin,  returns 
that  he  has  taken  the  property  in  question  from  the  defendant  in 
that  action,  and  delivered  it  to  the  plaintiff  in  the  same  action, 
will  be  estopped  from  denying  the  truth  of  the  facts  which  the 
return  asserts,  or  those  which  are  necessarily  implied  from  it. 
Kuhlman  v.  Orser,  5  Duer,  242.  And,  therefore,  he  will  not,  in 
such  case,  be  permitted  to  allege  that  the  property  was  not  at  that 
time  in  the  possession  of  the  defendant,  but  was  in  his  own  custody, 
by  virtue  of  a  levy  under  an  attachment  which  had  been  previously 
issued  and  delivered  to  him.  Ih.  The  return  is  conclusive  proof 
that  in  his  own  judgment,  the  property  was  not  bound  by  the 
attachment,  and  it  operates  to  release  such  property  from  any  lien 
which  a  prior  lien  might  have  created.    Ih. 
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CHAPTEE  IV. 

INJUEING   OK   ENTICING   AWAY  A  SERVANT. 

§  1.  The  Right  of  Action. 

An  action  may  be  maintained  by  any  master  against  any  per- 
son who  unlawfully  entices  his  bound  apprentice,  or  his  hired 
servant,  to  leave  his  service.  Reg.  v.  Daniel,  1  Salk.  380;  Reg.  v. 
Gollingwood,  Ld.  Eaym.  1116 ;  Hart  v.  Aldridge,  Cowp.  54 ;  Ham- 
helton  V.  Vere,  2  Saund.  169 ;  Rex  v.  Edwards,  7  Term,  745.  Or 
he  may  waive  the  tort  and  sue  upon  an  implied  contract  in  the 
ordinary  way,  to  recover  for  the  work  and  labor  of  the  appren- 
tice. Foster  v.  Stewart,  3  Maule  &  Selw.  191 ;  Lightly  v.  Clous- 
ton,  1  Taunt.  112 ;  Eades  v.  Vandeput,  5  East,  39,  note. 

The  right  of  a  master  to  recover  damages  for  enticing  away 
a  servant  to  whose  services  such  master  is  entitled,  has  been  long 
settled  in  this  State.  Scidmore  v.  Smith,  18  Johns.  322.  And 
the  right  of  action  is  not  limited  to  these  cases  in  which  a  master 
has  a  right  to  claim  the  services  of  his  apprentice  or  child.  Eor 
where  an  employer  hires  a  person  of  full  age  as  his  servant, 
for  a  year,  or  for  any  other  fixed  time,  this  creates  the  relation  of 
master  and  servant,  and  the  employer  may  maintain  an  action 
against  any  one  who  imprisons  such  servant,  for  the  injury  sus- 
tained by  the  loss  of  service;  for  every  master  has,  by  his  con- 
tract, purchased  for  a  valuable  consideration  the  services  of  his 
domestics  for  a  limited  time;  and  for  that  injury,  the  law  has 
given  him  a  remedy  by  action  against  the  wrongdoer;  and  he 
may  also  have  an  action  against  the  servant  for  the  nonperform- 
ance of  his  agreement.  Woodward  v.  Washhimi,  3  Denio,  3C9. 
But  if  the  person  employing  such  servant  was  not  apprised  of  the 
former  contract,  no  action  will  lie  against  him,  unless  he  refuses 
to  restore  him  on  demand.  lb.;  James  v.  Le  Roy,  6  Johns.  274. 
But  the  employment  of  an  apprentice  will  render  the  person  em- 
ploying him  liable  to  the  master  for  the  value  of  his  services, 
whether  there  was  knowledge  that  he  was  an  apprentice  or  not. 
lb. 

In  order  to  maintain  an  action  for  enticement  from  service  of 
a  child,  apprentice  or  servant,  it  must  appear  that  such  child,  ap- 
79 
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prentice  or  servant  was  at  the  time  in  the  actual  service  of  the 
parent  or  master,  and  that  the  moving  cause  of  desertion  was  tlie 
inducement  held  out  by  the  defendant.  If  before  the  child,  ap- 
prentice or  servant  had  ever  met  or  communicated  with  the  de- 
fendant, there  had  been  an  abandonment  of  the  service,  it  cannot 
be  said  that  the  defendant  enticed  the  former  from  such  service. 
The  solicitation  to  leave  must  be  shown  and  there  must  be  an 
actual  state  of  service  then  subsisting.  Coughey  v.  Smith,  47 
K  T.  244. 

In  this  State  no  absolute  property  can  be  acquired  in  the  per- 
son or  personal  services  of  an  adult,  by  an  executory  contract ;  but 
it  is  actionable  for  one  person  to  entice  from  another  a  servant 
who  is  in  the  employ  of  the  latter  as  a  servant  under  a  contract 
which  is  not  fully  executed.  Haight  v.  Badgeley,  15  Barb.  499. 
In  the  case  last  cited,  the  action  was  founded  upon  the  fact,  that 
the  defendant's  wife  went  upon  the  premises  of  the  plaintiff, 
and  enticed  a  servant  girl  in  his  employ  to  leave  his  service; 
the  cause  was  tried  by  a  jury,  who  gave  the  plaintiff  a  verdict  for 
$20  damages,  which  judgment  was  affirmed  by  the  Supreme  Court. 
And  see  Cox  v.  Mwncey,  6  J.  Scott  E".  S.  375,  385,  note. 
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CHAPTEK  V. 

NUISANCE. 

§  1.  General  Character  of  a  Nuisance. 

In  its  legal  sense,  a  nuisance  is  any  act  or  thing  which  in- 
jnres,  annoys,  incommodes  or  offends  another,  or  that  renders  the 
enjoyment  of  life  and  property  unsafe  or  uncomfortable.  A  nui- 
sance is  something  noxious  or  offensive  to  any  of  the  senses,  either 
to  the  sense  of  sight  or  hearing,  as  well  as  of  smelling ;  and  that 
may  he  a  nuisance  which  offends  none  of  the  senses,  if  it  be  dele- 
terious to  the  health  or  safety,  or  noxious  to  human  enjoyment. 
Per  E.  D.  Smith,  J.,  Pickard  v.  Collins,  23  Barb.  453.  A  public 
or  common  nuisance  is  such  an  inconvenience  or  troublesome  of- 
fense as  annoys  the  whole  community  in  general,  and  not  merely 
some  particular  person.  To  constitute  a  public  nuisance  there 
must  be  such  a  number  of  persons  annoyed  that  the  offense  can 
no  longer  be  considered  a  private  nuisance;  and  whether  it  is 
so,  is  generally  a  question  of  fact  for  the  jury,  or  the  court  sitting 
in  their  place.  Acts  become  criminal  within  the  provisions  of  the 
Penal  Law  defining  a  public  nuisance  as  the  unlawful  doing  of 
an  act  which  annoys,  injures,  or  endangers  the  comfort,  repose, 
health  or  safety  of  any  considerable  number  of  persons,  when  any 
considerable  number  of  persons  are  "annoyed"  by  them.  People 
\.  Binh,  135  1^.  Y.  Supp.  733;  Penal  Law,  section  1530;  Laws 
1909,  chapter  88;  Consolidated  Laws,  chapter  40,  section  1530. 
A  private  nuisance  is  any  act  or  thing  done  to  the  hurt  or  annoy- 
ance of  the  lands,  tenements  or  hereditaments  of  another  person. 
A  distinction  between  nuisance  and  negligence  is  not  always  easy 
to  make,  as  the  same  act  frequently  constitutes  both.  McCloskey 
V.  Wile,  144  App.  Div.  470 ;  Swords  v.  Edgar,  59  N.  T.'  28 ; 
Eogle  v.  FranUin  Mfg.  Co.  199  K  T.  388.  To  constitute  a  nui- 
sance there  must  be  both  physical  discomfort  to  persons  in  their 
own  homes,  and  financial  injury  to  the  owner  of  adjoining  prop- 
erty, and  withholding  injunctive  relief  depends  on  whether  the 
defendant's  use  of  his  premises  in  his  business  is  reasonable.  Pech 
V.  Newburgh  Light,  etc.  Co.  132  App.  Div.  82 ;  McCarty  v.  Nat- 
ural, Cwrhonic  Gas  Co.  189  W.  Y.  40.    Whether  an  act  constitutes 
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a  nuisance  at  law  or  per  se  depends  upon  the  fitness  of  the  locality 
in  which  it  is  done  and  upon  surrounding  circumstances,  except 
when  the  act  is  malum  in  se,  in  which  case  the  surrounding  cir- 
cumstances have  no  bearing  upon  the  question.  Melher  v.  City  of 
New  York,  190  K  Y.  481,  117  App.  Div.  923.  The  rule  is  that 
if  the  natural  tendency  of  the  act  complained  of  is  to  create  dan- 
ger and  inflict  injury  upon  person  or  property,  it  may  properly  be 
found  a  nuisance  as  matter  of  fact;  but  if  the  act  in  its  inherent 
nature  is  so  hazardous  as  to  make  the  danger  of  extreme  and  ser- 
ious injury  so  probable  as  to  be  almost  a  certainty,  it  should  be 
held  a  nuisance  as  a  matter  of  law.    Ih. 

A  nuisance  is  to  some  extent  an  undefined  injury.  It  is  in- 
direct or  remote,  as  distinguished  from  an  immediate  or  direct 
invasion  of  one  man's  property  by  another;  and  for  this  reason, 
it  is  the  proper  subject  of  an  action  on  the  case,  which  is  an 
appropriate  remedy  where  one  party  by  a  misuse  of  his  own 
rights  or  property  does  a  damage  to  another;  though  it  difl^ers 
from  an  action  of  trespass  or  trover  which  does  not  lie  except  for 
an  unlawful  taking  or  conversion  of  the  property  of  another. 
The  injury  of  nuisance  is  of  a  more  comprehensive  or  miscellane- 
ous character  than  any  other ;  for  it  relates  to  rights  not  in  their 
nature  specific,  definable  or  tangible,  but  incident  to  corporeal 
property,  or  growing  out  of  it,  and,  in  part  on  this  account  of  this 
incorporeal  character,  varying  with  the  diverse  circumstances  of 
individual  cases.  One  of  the  characteristics  of  nuisance,  as  dis- 
tinguished from  trespass  or  conversion  is,  that  it  consists  in  a 
use  of  one's  own  property,  which  involves  injury  to  the  property 
or  other  right  or  interest  of  his  neighbors.  The  word  "nuisance" 
designates  a  class  of  wrongs  arising  from  an  unreasonable  or  un- 
lawful use  of  property,  so  as  to  produce  such  material  discomfort 
or  injury  to  another  that  the  law  presumes  damages;  every  use  of 
property,  so  as  to  materially  violate  the  rights  of  another,  being, 
as  a  rule,  an  actionable  nuisance.  McNulty  v.  Ludwig  &  Co. 
138  3Sr.  Y.  Supp.  84.  A  person  may  carry  on  a  lawful  business 
in  such  a  manner  as  to  prove  a  nuisance  to  his  neighbor,  and  to  be 
liable  to  an  action  for  damages.  Fish  v.  Dodge,  4  Denio,  311. 
But  whenever  a  constitutional  statute  expressly  authorizes  or  per- 
mits certain  acts  to  be  done,  those  acts  cannot  be  deemed  by  judg- 
ment of  law  to  be  a  nuisance.  Harris  v.  Thompson,  9  Barb.  350 ; 
Williams  V.  N.  Y.  Central  R.  B.  Co.  18  Barb.  222.  When  the 
legislature  authorizes  the  operation  of  a  steam  surface  railroad, 
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it  impliedly  sanctions  and  legalizes  those  inconveniences  and  an- 
noyances to  others  which  are  inseparable  from  the  proper  conduct 
of  such  an  enterprise.  Bennett  v.  Long  Island  Railroad  Company, 
181  ]Sr.  Y.  431.  It  has  been  held  in  this  State  that  the  maxim  that 
that  which  the  law  authorizes  cannot  be  a  nuisance,  has  reference 
only  to  indictment  or  a  public  prosecution  to  abate  the  nuisance. 
Eohbe  V.  Village  of  New  Brighton,  20  Misc.  477.  And  it  is 
held  by  the  Supreme  Court  of  the  United  States,  that  the  acts  that 
a  legislature  may  authorize,  which,  without  such  authorization, 
would  constitute  nuisances,  are  those  which  affect  public  high- 
ways or  public  streams,  or  matters  in  which  the  public  have  an 
interest  and  over  which  the  public  have  control ;  that  the  legislative 
authorization  exempts  only  from  liability  to  suits,  civil  or  crim- 
inal, at  the  instance  of  the  State;  and  does  not  affect  any  claim 
of  a  private  citizen  for  damages  for  any  special  inconvenience  and 
discomfort  not  experienced  by  the  public  at  large.  Baltimore  & 
Potomac  R.  R.  Co.  v.  Fifth  Baptist  Church,  108  U.  S.  317.  Such 
also  seems  to  be  the  recognized  doctrine  in  this  State.  Bohan  v. 
P.  J.  G.  L.  Co.  122  K  Y.  18,  29.  The  statutory  sanction  which 
will  justify  an  injury  to  private  property  must  be  express,  or  must 
be  given  by  clear  and  unquestionable  implication  from  the  powers 
expressly  conferred,  so  that  it  can  fairly  be  said  that  the  legislature 
contemplated  the  doing  of  the  very  act  which  occasioned  the  injury. 
Bates  V.  Holbrook,  67  App.  Div.  25,  31 ;  Kobhe  v.  Village  of  New 
Brighton,  23  App.  Div.  243,  245;  Cogswell  v.  N.  Y.  N.  H.  & 
E.  R.  R.  Co.  103  N".  Y.  10;  Bohan  v.  P.  J.  G.  L.  Co.  122  N.  Y. 
18 ;  Rosenhevmer  v.  Standard  Gas  Light  Co.  36  App.  Div.  1 ; 
Hill  V.  Mayor  of  New  York,  139  N.  Y.  495 ;  Morton  v.  Mayor, 
etc.  of  New  York,  140  N.  Y.  207.  A  legislative  sanction  of  an 
act  which  causes  injury  to  an  individual  cannot  be  presumed  from 
a  general  grant  of  authority.  And  where  the  terms  of  the  statute 
are  not  imperative,  but  permissive,  when  it  is  left  to  the  discretion 
of  the  persons  empowered  to  determine  whether  the  general  powers 
committed  to  them  shall  be  put  in  execution  or  not,  the  fair  in- 
ference is  that  the  legislature  intended  that  discretion  to  be  exer- 
cised in  strict  conformity  with  private  rights  and  did  not  intend 
to  confer  license  to  commit  nuisance  in  any  place  which  might 
be  selected.  Hill  v.  Managers  of  Mut.  Asylum  List.  L.  K.  4  Q.  B. 
433 ;  L.  R  6  App.  Cas.  193 ;  Cogswell  v.  N.  Y.  N.  H.  &  H. 
R.  B.  Co.  103  ISr.  Y.  10. 

Where  there  is  an  abuse  of  a  right  conferred  by  statute  or  an 
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irregularity  in  the  manner  of  exercising  it,  the  act  may  become 
a  nuisance.  Renwick  v.  Morris,  7  Hill,  575,  S.  C.  3  Hill,  621 ; 
Clarh  V.  Mayor  of  Syracuse,  13  Barb.  32. 

It  may  further  be  observed,  that  while  acts  done  under  author- 
ity of  law  are  prima  facie  not  to  be  treated  as  nuisances,  so,  on 
the  other  hand,  a  prohibition  by  public  authority,  makes  the  thing 
prohibited  prima  facie  actionable.  Thus,  where  a  city  by  its 
charter  has  power  to  remove  all  nuisances,  the  act  of  the  com- 
mon council,  in  declaring  a  certain  house  to  be  a  nuisance,  be- 
cause its  dilapidated  condition  endangers  the  lives  of  passers-by, 
is  prima  facie  evidence  of  the  fact,  and  throws  the  burden  of  dis- 
proving it  on  the  party  complaining  of  the  act  of  the  city,  in  di- 
recting the  building  to  be  taken  down.  Montgomery  v.  Hutchirir 
son,  13  Ala.  573.  But  a  general  power  conferred  by  statute  upon 
a  board  of  health  of  a  city  to  order  the  suppression  and  removal 
of  nuisances,  does  not  give  the  board  jurisdiction  to  make  any 
order  or  ordinance  abating  an  alleged  nuisance  unless  there  be  in 
fact  a  nuisance.  A  board  of  health  cannot  by  its  determination 
make  that  a  nuisance  which  was  not  in  fact  a  nuisance.  The  dis- 
charge of  sewage  by  a  municipality  into  a  stream  so  as  to  make 
the  water  unfit  for  its  use  by  the  lower  riparian  owners,  and  to 
constitute  a  nuisance  is  unwarranted,  and  may  be  restrained  by 
injunction.  Fonda  v.  Village  of  Sharon  Springs,  128  N.  Y.  Supp. 
147 ;  Kelly  v.  Mayor,  etc.  of  New  York,  89  Hun,  246 ;  Bohan  v. 
Port  Jervis  Gas  LigJit  Company,  122  IST.  Y.  18.  New  York  Cen- 
tral, etc.  R.  R.  Co.  V.  City  of  Rochester,  127  N.  Y.  594;  Moody  v. 
Village  of  Saratoga  Springs,  163  JSF.  Y.  581.  Acts  of  the  legis- 
lature which  in  terms  authorized  the  construction  of  sewer  systems 
with  the  approval  of  the  state  board  of  health  do  not  constitute  an 
authority  for  the  maintenance  of  a  nuisance  and  consequent  in- 
jury to  private  property.  Fonda  v.  Village  of  Sharon  Springs, 
ante.  While  the  order  or  ordinance  of  the  board  declaring  a  thing 
a  nuisance  may  be  presumptively  valid  until  questioned  or  as- 
sailed, it  is  not  final  or  conclusive ;  and  when  the  validity  of  the 
order  is  questioned  either  by  action  brought  by  the  owner  of  the 
property  to  restrain  its  destruction,  or  to  recover  damages  against 
those  engaged  in  the  abatement,  he  will  be  entitled  to  judgment, 
notwithstanding  the  ordinance,  if  he  can  and  does  show  that  a 
nuisance  did  not  in  fact  exist.  People  v.  Board  of  Health  of  City 
of  Yonkers,  140  IST.  Y.  1.  The  burden  is  on  the  board  in  such  case 
to  show  that  the  thing  against  which  its  ordinance  is  directed  is  in 
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fact  a  nuisance.    Smiih  v.  Irish,  37  App.  Div.  220.    But  see  Van 
Warmer  v.  Mayor  of  Albany,  15  Wend.  262. 

§  2.  Eight  of  Action  for  Injury  from  a  Public  Nuisance. 

An  action  cannot  be  maintained  against  one  who  creates  or 
continues  a  public  nuisance,  without  proving  special  and  peculiar 
damage  to  the  plaintiff.  Francis  v.  Schoellcopf,  53  IST.  Y.  152 ; 
Adams  v.  FopTiam,  76  IsT.  Y.  410 ;  Callanan  v.  Oilman,  107  IST.  Y. 
360,  370 ;  Kavanagh  v.  Barber,  131  IST.  Y.  211.  But  interference 
with  public  and  common  rights,  creating  a  public  nuisance,  when 
accompanied  by  special  damage  to  an  individual,  gives  to  the  per- 
son so  damaged  a  right  of  private  action.  lb.;  Wakeman  v.  Wil- 
bur, 147  ]Sr.  Y.  657.  At  common  law  anyone  might  abate  a  public 
nuisance  without  awaiting  legal  proceedings.  Clement  v.  May, 
136  App.  Div.  199 ;  Rockwell  v.  Nearing,  35  IST.  Y.  308. 

As  to  the  nature  and  degree  of  such  damage,  it  has  been  held, 
that  being  delayed  four  hours  by  an  obstruction  in  a  highway, 
and  thereby  prevented  from  performing  the  same  journey  as  many 
times  in  a  day  as  if  the  obstruction  had  not  existed,  is  a  suffi- 
cient injury  to  maintain  an  action  against  the  obstructor.  Greasly 
V.  Codling,  2  Bing.  263;  Wakeman  v.  Wilbur,  147  E".  Y.  657. 
So,  where  an  individual  builds  a  fence  across  a  public  highway,  he 
will  be  liable  to  an  action;  and  it  will  be  sufficient  damage  to 
sustain  the  action  if  a  person  traveling  along  such  highway  is  de- 
tained in  his  journey  by  being  compelled  to  pull  the  fence  down. 
Pierce  v.  Dart,  7  Cow.  609.  So,  where  one  digs  a  ditch  across  a 
public  highway,  even  though  it  be  on  his  own  land,  it  is  a  public 
nuisance;  and  if  he  builds  a  bridge  over  it,  he  will  be  liable  for 
such  damages  as  are  sustained  by  any  one  in  crossing  it,  if  the 
injury  happened  without  any  want  of  due  care  on  the  part  of  the 
person  sustaining  the  injury.  Dygert  v.  Schenck,  23  Wend.  446. 
The  general  doctrine  is,  that  the  public  are  entitled  to  the  use  and 
enjoyment  of  a  street  or  highway  in  the  condition  in  which  they 
placed  it ;  and  whoever,  Without  special  authority,  materially  ob- 
structs it,  or  renders  its  use  hazardous,  by  doing  anything  upon 
it,  either  above  or  below  the  surface,  as  by  making  or  continuing 
a  covered  excavation  therein,  for  a  private  purpose,  is  guilty  of 
a  nuisance;  and,  as  in  all  other  cases  of  public  nuisance,  in- 
dividuals sustaining  special  damages  from  it,  without  any  want  of 
due  care  to  avoid  injury,  have  a  remedy  by  action  against  the 
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author  or  person  continuing  the  nuisance.  Congreve  v.  Smith, 
18  ]Sr.  Y.  79,  82 ;  Congreve  v.  Morgan,  18  N.  Y.  84. 

The  use  of  a  skid  across  a  sidewalk  for  the  purpose  of  loading 
and  unloading  goods  further  than  is  necessary,  temporary  and 
reasonable,  constitutes  a  nuisance  which  will  authorize  an  action 
for  injuries  sustained  by  reason  thereof.  Kurlanchicle  v.  Sklam- 
herg,  107  N.  Y.  Supp.  116 ;  Murphy  v.  Leggett,  164  N.  Y.  121. 
In  an  action  against  the  owner  of  a  building  for  personal  injuries 
by  a  public  nuisance  alleged  to  have  been  maintained  by  defend- 
ant, the  plaintiff  establishes  a  prima  facie  case  by  showing  the  nui- 
sance, and  proving,  either  that  it  was  created  by  the  defendant,  or 
existed  in  such  a  manner  that  he  was  presumptively  chargeable 
with  knowledge  thereof.  Uggla  v.  Brokaw,  102  X.  Y.  Supp.  857, 
117  App.  Div.  586.  A  building  which  encroaches  upon  a  public 
highway  is  a  public  nuisance.  Village  of  Oxford  v.  Willoughby, 
181  ISr.  Y.  155 ;  Wakeman  v.  Wilbur,  147  N.  Y.  657.  And  an 
action  to  abate  such  nuisance  by  the  removal  of  the  building  by 
mandatory  injunction  may  be  maintained  by  the  village  in  which 
the  street  is  located.  Village  of  Oxford  v.  Willoughby,  ante. 
City  of  New  York  v.  Knickerbocker  Trust  Company,  104  App. 
Div.  223. 

There  may  be  such  an  obstruction  of  the  sidewalk  in  the  prose- 
cution of  a  lawful  business  as  to  constitute  an  actionable  nuisance. 
See  Callamun  v.  Oilman,  107  N.  Y.  360 ;  Murphy  v.  Leggett,  164 
JSr.  Y.  121.  People  ex  rel.  Ackerman  v.  Stover,  138  App.  Div. 
237.  Ackerman  v.  True,  175  N.  Y.  353 ;  City  of  New  York  v. 
Rice,  198  IST.  Y.  124. 

§  3.  Nuisance  Affecting  Personal  Health  or  Comfort. 

In  general,  it  may  be  said,  that  any  injury  to  lands  or  houses, 
which  renders  them  useless  or  even  uncomfortable  for  habitation, 
is  a  nuisance.  In  regard  to  offensive  odors,  a  neighborhood  has  a 
right  to  the  enjoyment  of  pure  and  fresh  air.  A  smell  need  not 
be  unwholesome,  nor  endanger  the  health  of  the  community,  to 
render  it  a  nuisance,  for  if  it  is  offensive  to  the  senses,  and  impairs 
the  enjoyment  of  life  or  property  by  rendering  it  imcomfortable, 
that  will  be  sufficient.  Brady  v.  Weeks,  3  Barb.  157;  Catlin  v. 
Valentine,  9  Paige,  575 ;  Bohan  v.  P.  J.  G.  L.  Co.  122  N.  Y. 
18.  Evidence  of  vibrations,  noise,  smoke,  dirt,  bad  odors,  and 
obstruction  of  the  street  by  ashes  and  dirt  caused  by  the  mode  of 
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operation  of  an  electric  light  plant,  and  affecting  the  nse  of  a 
hotel  adjacent,  was  held  to  justify  the  finding  of  the  maintenance 
of  a  nuisance.  Fntchard  v.  Edison  Electric  Illuminating  Com- 
pany, 92  App.  Div.  178,  179  N.  Y.  3G4. 

A  fat-boiling  establishment  which  infects  the  air  with  noisome 
smells,  or  with  gases  injurious  to  health,  is  a  private  nuisance,  to 
the  hurt  or  annoyance  of  lands,  tenements  or  hereditaments  of 
another,  if  it  prevents  him  from  obtaining  or  retaining  tenants 
for  his  houses  by  reason  of  the  noisome  smells  or  odors  prodiiced ; 
and  an  action  may  be  maintained  to  recover  the  damages  sus- 
tained by  the  injured  party.  Cropsey  v.  Murphy,  1  Hilt.  126.  A 
distillery,  with  styes,  in  which  large  quantities  of  hogs  are  kept, 
the  offal  from  which  renders  the  waters  of  a  creek  unwholesome, 
and  the  vapors  from  which  renders  a  dwelling  uninhabitable,  is 
a  nuisance.  Smith  v.  McConathy,  11  Misc.  517.  So  it  is  a  nui- 
sance to  throw,  from  day  to  day,  into  water  used  for  the  daily  pur- 
poses of  life,  any  substance  that  renders  it  less  pure,  and  excites 
disgust  in  those  who  use  it.  Lewis  v.  Stein,  16  Ala.  214.  So,  al- 
though a  stable  in  a  large  town  or  city,  is  not,  like  a  slaughter- 
pen  or  a  hog-sty,  necessarily  or  prima  facie  a  nuisance,  yet,  if  it  be 
so  built,  so  kept,  or  so  used,  as  to  destroy  the  comfort  of  persons 
owning  and  occupying  adjoining  premises,  and  impair  their  value 
as  places  of  habitation,  or  if  the  adjacent  proprietors . are  annoyed 
by  it  in  any  manner  which  could  be  avoided,  it  becomes  an 
actionable  nuisance.  Durgan  v.  Waddill,  9  Ired.  244 ;  Piclcard  v. 
Collins,  23  Barb.  445.  The  keeping  of  a  house  for  the  purpose  of 
practicing  there  the  vocation  of  an  abortionist,  constitutes  a  pub- 
lic nuisance.  People  v.  Hoffman,  118  App.  Div.  862.  But  a 
person  sick  of  an  infectious  or  contagious  disease  in  his  own  house, 
or  in  suitable  apartments  at  a  public  hotel  or  boarding-house,  is 
not  a  nuisance;  and,  under  the  provisions  of  a  city  charter,  au- 
thorizing the  common  council  to  make  and  publish  ordinances,  by- 
laws, etc.,  for  the  purpose  of  abating  and  removing  nuisances,  they 
have  no  power  to  direct  the  removal  of  a  person,  sick  of  a  con- 
tagious or  infectious  disease,  from  one  place  to  another,  without 
his  consent.  Boom  v.  City  of  Vtica,  2  Barb.  104.  See  Public 
Health  Law,  Laws  of  1909,  chapter  49,  sec.  25;  Consolidated 
Laws,  chapter  45,  sec.  25. 

A  bowling  alley,  kept  for  gain  or  hire,  is  a  public  nuisance 
at  common  law,  although  gambling  is  expressly  prohibited;  and 
the  trustees  of  an  incorporated  village,  who  act  under  a  charter 
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authorizing  them  to  pass  by-laws  relating  to  nuisances,  have  power 
to  prohibit  the  keeping  of  bowling  alleys  for  hire.  Tanner  v. 
Trustees  of  Albion,  5  Hill,  121 ;  Updike  v.  Campbell,  4  E.  D. 
Smith,  570.  In  conformity  with  the  general  law  of  nuisance,  no 
man  has  a  right  to  suffer  animals  of  a  dangerous  kind  to  run  at 
large,  so  as  to  endanger  either  the  person  or  the  property  of  an- 
other; and,  if  he  does,  he  is  responsible  for  all  damages  which 
result  from  the  acts  of  such  animals.  McManus  v.  Finan,  4  Iowa, 
283.  The  right  of  action  for  injuries  done  by  animals  will  be 
discussed  in  a  subsequent  place.  A  furious  dog,  and  more  es- 
pecially one  which  is  accustomed  to  bite  mankind,  is  a  common 
nuisance,  and  may  be  killed  by  anyone.  Dunlap  v.  Snyder,  17 
Barb.  561;  Brown  v.  Carpenter,  26  Vt.  638.  In  an  action  to 
recover  damages  for  killing  such  a  dog,  the  defendant  need  not 
prove  that  he  was  obliged  to  kill  him  in  self-defense.    lb. 

And  where  a  dog  is  generally  a  dangerous  and  unruly  animal, 
and  his  owner  knows  it,  and  he  permits  him  to  run  at  large,  or 
keeps  him  so  negligently  that  he  escapes  from  confinement,  any 
person  will  be  justified  in  killing  the  dog  as  a  nuisance.  Putnam 
V.  Payne,  13  Johns.  312.  And  this  is  especially  the  case  when 
such  dog  has  been  recently  bitten  by  another  dog  which  is  mad. 
lb.  So  the  inhabitant  of  a  dwelling-house  may  lawfully  kill  the 
dog  of  another  when  such  dog  is  in  the  habit  of  haunting  his 
house,  and  by  barking  and  howling  by  day  and  by  night,  disturbs 
the  peace  of  his  family,  if  the  dog  cannot  otherwise  be  prevented 
from  annoying  him ;  although  a  wanton  destruction  of  the  animal 
is  not  justifiable.    Brill  v.  Flagler,  23  Wend.  354. 

Although  making  a  noise  may  amount  to  a  nuisance,  yet  it  is 
not  every  trivial  noise  that  will  be  sufficiently  injuries  to  be 
actionable.  But  to  sustain  such  an  action,  it  is  not  necessary  that 
the  plaintiff  should  be  driven  from  his  dwelling;  it  is  enough 
that  the  enjoyment  of  life  and  property  be  rendered  uncomfort- 
able; as  by  the  business  of  finishing  steam  boilers,  in  a  compact 
part  of  the  city,  whereby  the  occupant  of  an  adjoining  dwelling 
is  annoyed  by  the  noise  and  dust.  Fish  v.  Dodge,  4  Denio, 
311. 

The  use  of  a  steam  whistle,  when  not  necessary  to  the  success- 
ful prosecution  of  a  business,  may  be  restrained  as  a  nuisance. 
Butterfield  v.  Klaher,  52  How.  255.  So  the  ringing  of  bells  in 
a,  building  adjoining  a  dwelling  may  be  so  annoying  to  the  oc- 
cupants of  the  dwelling  as  to  constitute  a  nuisance.  Soltau  v. 
Be  Held,  9  Eng.  L.  &  Eq.  104. 
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§  4.  Nuisance  Affecting  Real  Estate. 

Where  an  injury  is  committed  to  a  man's  dwelling-house  or 
real  property,  or  to  some  right  or  privilege  incident  thereto,  by 
the  aet  of  another,  and  without  force,  he  may  have  an  action  on 
the  case  against  the  party  who  created  or  who  continues  the  nui- 
sance, and  recover  damages  for  the  injury  sustained.    Thus,  if  one 
person  erects  a  building  upon  his  own  lands,  and  so  near  the  line 
that  the  eaves  or  gutters  project  over  the  land  of  his  neighbor,  and 
the  rain  is  thus  thrown  or  the  water  falls  therefrom  on  the  lands 
of  the  latter,  an  action  will  lie  for  the  injury.     Fenruddock's  Case, 
5  Coke,  101 ;  Aiken  v.  Benedict,  39  Barb.  400.     The  discharge  of 
sewage  by  a  municipality  into  a  stream  so  as  to  make  the  water 
unfit  for  its  use  by  the  lower  riparian  owners,  and  to  constitute  a 
nuisance  is  unwarranted,  and  may  be  restrained  by  injunction. 
Fonda  v.  Village  of  Sharon  Springs,  128  E".  Y.  Supp.  147.     The 
right  to  discharge  such  sewage  cannot  be  acquired  by  prescription 
nor  can  the  municipality  avail  itself  of  a  user  of  the  stream  by 
other  riparian  owners  for  a  discharge  not  amounting  to  a  nui- 
sance, lb.;  Kelley  v.  Mayor,  etc.  of  New  York,  89  Hun,  246.  Acts 
of  the  legislature  which  in  terms  authorize  the  construction  of 
sewer  systems  with  the  approval  of  the  state  board  of  health  do  not 
constitute  an  authority  for  the  maintenance  of  a  nuisance  and 
consequent  injury  to  private  property.    Fonda  v.  Village  of  Shar- 
on Springs,  ante.    A  railroad  company  which  constructed  a  ditch 
along  its  right  of  way,  into  which  surface  water  drained,  and  a 
culvert  constructed  to   discharge  them  becoming  obstructed,   set 
back  upon  adjoining  land,  held  liable  for  the  resulting  damage. 
Branson  v.  N.  Y.  Central  etc.  R.  R.  Co.  Ill  App.  Div.  737.     A 
complaint  stated  that  the  defendant  possessed  a  messuage  adjoin- 
ing a  garden  of  the  plaintiff,  that  he  erected  a  cornice  upon  his  mes- 
suage, which  projected  over  the  garden  of  the  plaintiff,  and  dam- 
aged it,  and  that  the  plaintiff  had  been  incommoded  in  the  posses- 
sion and  enjoyment  of  his  garden ;  and  it  was  held  that  the  erection 
of  the  cornice  was  a  nuisance  from  which  the  law  would  infer 
injury  to  the  plaintiff,  and  that  he  was  entitled  to  maintain  an  ac- 
tion in  respect  thereof,  without  proof  that  rain  had  fallen  between 
the  period  of  the  erection  of  the  cornice  and  the  commencement  of 
the  action.    Fay  v.  Prentice,  1  Man.,  Grang.  &  Scott,  828.    So,  if 
he  fixes  a  spout  to  his  own  house  from  which  the  water  falls  into 
the  yard  of  his  neighbor  and  injures  the  foundation  of  his  building. 
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Reynolds  v.  Clarlc,  1  Strange,  634.  So  biiiMing  a  roof  with 
eaves  which  discharge  rain  water  by  a  spout  into  adjoining  prem- 
ises, is  an  injury  for  which  the  landlord  of  such  premises  may 
maintain  an  action  and  recover  damages  as  reversioner,  while 
the  premises  are  under  demise  and  in  the  occupation  of  a  tenant, 
if  the  jury  think  there  is  a  damage  to  the  reversion.  TucJcer  v. 
Newman,  11  Ad.  &  El.  40.  But  see,  as  to  necessity  of  actual  or 
constructive  knowledge  of  the  nuisance,  Neuman  v.  Steurer,  119 
ISr.  Y.  Supp.  168. 

In  actions  for  nuisances  in  respect  of  real  property,  whether  by 
misfeasance,  which  is  the  improper  performance  of  some  act  which 
might  be  lawfully  done;  or  malfeasance,  which  is  doing  what 
ought  not  to  be  done ;  or  nonfeasance,  which  is  the  omission  of 
some  act  which  ought  to  be  done ;  the  action  ought  generally  to 
be  brought  against  him  who  did  the  act  complained  of,  or  against 
the  person  who  omitted  to  perform  the  act  which  he  ought  to 
have  done.  An  occupier  of  a  house,  who  has  a  cellar  opening 
upon  the  public  street^  is  bound,  when  he  uses  it,  to  take  reason- 
able care  that  the  flap  be  so  placed  and  secured,  that,  under  or- 
dinary circumstances,  it  shall  not  fall  in,  or  occasion  injury ;  but 
if  the  occupier  has  so  placed  and  secured  it,  and  a  wrongdoer 
throws  it  over,  the  former  will  not  then  be  liable  for  any  injury 
occasioned  thereby.  Daniels  v.  Poiter,  4  Carr.  &  Payne,  262.  One 
who  erects  a  structure  which  is  a  nuisance,  and  conveys  the  prem- 
ises with  covenants  for  quiet  enjoyment,  and  the  right  to  main- 
tain such  erection,  is  liable  for  damages  for  a  continuance  of  the 
nuisance  by  his  grantee ;  for,  by  his  relation  with  the  occupier,  he 
affirms  the  nuisance,  and  it  may  be  deemed  continued  by  him- 
self. Waggoner  Y..Jennaine,  3  Denio,  306.  If  the  owner  of  lands 
erects  a  nuisance  upon  them,  and  then  lets  or  demises  the  prem- 
ises to  a  tenant,  with  the  existing  nuisance  thereon,  who  con- 
tinues the  same,  the  owner  will  be  responsible  for  the  continuance 
during  the  term.  Piclcard  v.  Collins,  23  Barb.  445  ;  Rex  v.  Pedley, 
1  Ad.  &  El.  823 ;  Fish  v.  Dodge,  4  Denio,  311.  Every  continu- 
ance of  a  nuisance,  is,  in  judgment  of  law,  a  fresh  nuisance,  and 
entitles  the  party  injured  to  sue  for  damages.  Bechwith  v.  Gris- 
wold,  29  Barb.  291;  Vedder  v.  Vedder,  1  Denio,  257;  Brown  v. 
Cayuga  &  Susq.  R.  R.  Co.  12  X.  Y.  492 ;  Hochstrasser  v.  Martin, 
62  Hun,  165.  He  who  knowingly  maintains  a  nuisance  is  as  re- 
sponsible therefor  as  he  who  created  it.  ^yasmer  v.  Del.,  Lacha. 
&  West'n  R.  R.  Co.  80  X.  Y.  212. 
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Where  a  nuisance  existed  at  the  time  of  the  demise  of  real 
property,  the  lessee  will  be  liable  separately  or  jointly  with  the 
lessor,  for  the  resulting  injuries.  Irvine  v.  Wood,  51  IST.  Y.  224; 
Code  of  Civil  Pro.  §  1661.  But  it  must  not  be  understood  that 
where  one  contributes  to  the  production  of  a  nuisance  he  is,  in 
every  case,  chargeable  with  all  the  damages,  althoiigh  others  may 
have  contributed  thereto.  Thus,  if  different  parties,  acting  sepa- 
rately and  independently,  pollute  a  stream,  by  each  discharging 
from  his  own  premises  sewage  therein,  one  of  the  several  wrong- 
doers will  not  be  liable  for  all  the  damages  occasioned  by  the  nui- 
sance thus  created,  but  each  is  liable  to  the  extent  only  of  the  wrong 
committed  by  him.  Chipman  v.  Palmer,  77  JST.  Y.  51 ;  Walla<;e 
V.  Drew,  59  Barb.  413.  But  this  doctrine  is  practically  ignored 
or  evaded  by  courts  and  juries  in  most  cases,  and  damages  are 
assessed  therein  arbitrarily  without  any  reliable  means  of  deter- 
mining the  actual  damage  occasioned  by  the  acts  of  the  respective 
wrongdoers. 

Where  a  nuisance  is  continued  by  one  person,  although  it  was 
erected  by  another,  the  rule  is  not  entirely  settled  whether  formal 
notice  and  request  to  abate  the  nuisance  are  necessary  before  ac- 
tion brought  against  the  person  continuing  the  nuisance.  Much 
must  depend  upon  the  nature  and  character  of  the  nuisance,  the 
situation  of  the  parties  and  the  period  of  the  contimiance.  To 
put  upon  the  grantee  or  devisee  of  lands  responsibility  for  the 
continuance  of  a  nuisance  erected  before  he  became  the  owner,  he 
must  have  notice  of  the  nuisance  and  a  reasonable  time  to  abate 
it.  There  must  be  some  default,  some  delictum,  on  his  part,  and 
his  liability  can  have  no  other  basis.  The  notice  required  to  put 
him  in  default  may  be  proved  like  any  other  fact.  The  mere  fact 
that  the  owner  personally  occupies  the  premises  upon  which  the 
nuisance  is  alleged  to  exist  is  not  always  sufficient  to  charge  him 
with  notice  of  its  existence.  It  may,  like  a  dam,  or  a  building  ob- 
structing ancient  lights,  be  of  such  a  nature  that  he  may  right- 
fully suppose  that  he  has  the  right  to  maintain  it;  or  it  may  be 
of  such  a  character  that  he  may  not  know  of  its  harmful  tendency. 
In  such  cases  he  must  have  actual  notice  that  the  structure  is  a 
nuisance,  and  there  may  be  cases  in  which,  besides  notice  there 
must  be  a  request  to  abate.  But  where  the  structure  or  condition 
of  the  premises  is  such  as  to  be  absolutely  a  nuisance,  plainly 
visible,  so  that  an  occupier  may  see  and  know  the  nuisance  and 
its  dangerous  character  or  hurtful  tendency,  then  an  owner  in  the 
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occupation  of  the  premises  may,  from  his  mere  occupancy,  be 
charged  with  notice  thereof.  It  will  always  be  prudent  to  demand 
an  abatement  of  the  nuisance  before  bringing  an  action  against 
one  who  did  not  create  it,  even  if  such  demand  is  not  strictly 
necessary.  See  Brownv.  Cayuga  &  Susq.  R.  B.  Co.  12  N.  Y. 
492 ;  Huhiard  v.  Russell,  24  Barb.  404 ;  Miller  v.  Church,  5  Hun, 
342 ;  Conhocton  Stone  Road  v.  Buffalo,  N.  Y.  &  E.  R.  R.  Co.  51 
N.  Y.  573 ;  Ahem  v.  Steele,  115  N.  Y.  203,  214.  To  render  the 
purchaser  of  lands  liable  for  a  nuisance  created  before  he  acquired 
title  to  it,  something  must  be  shown  beyond  a  mere  omission  to 
abate.  There  must  be  proof  of  something  amounting  to  actual  use. 
If  a  person  suffers  a  dam  erected  by  a  former  owner  to  remain 
upon  his  land,  but  without  being  used  by  him,  it  is  no  continu- 
ance of  the  nuisance  unless  he  be  first  requested  to  remove  it. 
Pierson  v.  Glean,  2  Greene,  36 ;  Morris  Canal,  etc.,  Co.  v.  Ryer- 
son,  27  ]Sr.  J.  L.  457,  469.  So  if  the  owner  of  premises,  upon 
which  there  is  a  pipe  to  conduct  the  water  from  the  roof  to  the 
street,  neither  erected,  repaired  or  used  the  conductor,  he  cannot 
be  charged  with  continuing  a  nuisance,  merely  because  he  did 
not  remove  it,  in  the  absence  of  a  request  to  abate  it.  Wenzlich 
V.  McCotter,  87  N.  Y.  122. 

An  action  lies  for  the  continuance  of  a  nuisance,  although  the 
plaintiff  has  accepted  money  which  was  paid  into  court  in  full 
satisfaction  of  the  original  erection.  Holmes  v.  Wilson,  10  Ad.  & 
El.  503.  So  the  parties  who  cause  a  nuisance  by  acts  done  on  the 
land  of  a  stranger  are  liable  for  its  continuance,  notwithstanding 
the  defense  that  they  cannot  lawfully  enter  to  abate  the  nuisance 
without  rendering  themselves  liable  to  an  action  by  the  owner  of 
the  land.     Smith  v.  Elliott,  9  Barr.  345. 

Generally  and  prima  facie,  where  lands  are  in  the  occupation  of 
a  tenant,  he  alone  is  responsible  for  any  nuisance  thereon  arising 
from  their  being  out  of  repair.  The  landlord  is  liable  only  where 
he  demised  the  premises  with  the  nuisance  thereon  or  convenanted 
to  repair.  Wolf  v.  Kilpatrick,  101  N.  Y.  146 ;  Clancy  v.  Byrne, 
56  N.  Y.  129 ;  Ahem  v.  Steele,  115  N.  Y.  203.  If  the  landlord 
creates  a  nuisance  upon  his  premises  and  then  demises  them,  he 
remains  liable  for  the  consequences  of  the  nuisance  as  the  creator 
thereof,  and  his  tenant  is  also  liable  for  the  continuance  of  the 
same  nuisance.  Edwards  v.  N.  Y.  &  H.  R.  B.  Co.  98  N.  Y.  245, 
249.  In  that  case  it  is  no  defense  that  the  premises  are  in  the 
occupation  of  a  tenant  who  is  bound  to  make  all  needful  repairs. 
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WcUsh  V.  Mead,  8  Hun,  387 ;  Swords  v.  Edgar,  59  N.  Y.  28.  But 
where  a  landlord  lets  premises  not  in  themselves  a  nuisance,  but 
Avhich  may  or  may  not  be  used  by  the  tenant  so  as  to  become  a 
nuisance,  and  it  is  entirely  at  the  option  of  the  tenant  to  use  them 
or  not,  and  the  landlord  receives  the  same  benefit  whether  they 
are  so  used  or  not,  the  landlord  is  not  responsible  for  the  acts  of 
the  tenant.  Rich  v.  Basterfield,  4  C.  B.  804.  So,  it  is  held,  that 
in  order  to  charge  one  who  has  created  a  nuisance  with  liability 
for  its  continuance,  after  he  has  parted  with  the  property  upon 
which  it  is  situated  or  caused,  he  must  be  shown  to  derive  some 
benefit  from  the  continuance,  or  to  have  sold  with  warranty  of 
the  continued  use  of  the  property  as  enjoyed  while  the  nuisance 
existed.    Hanse  v.  Cowing,  1  Lans.  288. 

The  law  not  only  allows  an  action  for  damages  in  case  of  nui- 
sance, but  it  also  provides  the  remedy  of  abatement,  or  compul- 
sory discontinuance  of  the  nuisance  itself.  It  is  sometimes  laid 
down  as  a  general  rule,  that  a  public  nuisance  may  be  abated  by 
any  one,  and  that  a  private  nuisance  may  be  abated  by  any  one 
whose  property  is  injured,  and  that  an  entry  on  lands  for  that 
purpose,  is  justifiable.  The  extent  to  which  the  rule  extends  in 
that  State,  will  be  seen  from  the  cases  hereafter  noticed.  A  mere 
encroachment  upon  a  public  highway,  by  a  fence,  is  not  such  a 
public  nuisance  as  will  authorize  an  abatement  of  the  nuisance 
by  a  removal  of  the  fence,  by  any  individual  who  may  assume 
to  abate  it,  unless  the  fence  hinders,  impedes  or  obstructs  the  use 
of  the  road  to  the  public.  Harrower  v.  Ritson,  37  Barb.  301 ; 
Bateman  v.  Bluck,  18  Q.  B.  870 ;  Wetmore  v.  Tracy,  14  Wend. 
250.  To  justify  a  private  individual  in  abating  such  a  nuisance, 
on  his  own  authority,  it  must  appear  that  it  does  him  a  special 
injury ;  and  he  can  interfere  with  it  so  far  only  as  may  be  neces- 
sary to  exercise  his  right  of  passing  along  the  highway  with  rea- 
sonable convenience,  and  not  because  the  obstruction  happens  to 
be  there.  Ih.  A  structure  built  by  a  private  owner  may  be  both 
a  public  nuisance  and  a  private  nuisance  to  any  one  specially  in- 
jured thereby.  People  ex  rel.  Cross  Co.  v.  Ahem,  124  App.  Div. 
840.  To  entitle  a  private  person  to  recover  damages  for  a  public 
nuisance,  as  for  the  encroachment  of  a  show  window  upon  the  side- 
walk, he  must  show  substantial  individual  injury  other  than  those 
sustained  by  the  public  at  large.  Close  v.  Whitbeclc,  126  App. 
Div.  544.  Where  ashes  were  deposited  in  a  public  highway,  by 
the  plaintiff,  within  one  hundred  feet  of  the  defendant's  house, 
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this  was  held  not  to  be  such  a  nuisance  as  would  justify  the  de- 
fendant in  scattering  and  wasting  the  ashes,  although  they  were 
deposited  in  such  a  manner  as  to  be  in  the  way  of  carriages,  and 
to  render  the  road  less  commodious,  provided  the  ashes  did  not 
impede  traveling  either  on  foot  or  in  carriages.  Rogers  v.  Rogers, 
14  Wend.  131.  So,  where  a  public  highway  was  originally  laid 
out  six  rods  in  width,  though  it  was  fenced  but  four  rods  wide, 
and  it  had  been  used  as  thus  fenced,  for  thirty  years,  and  there 
was  no  evidence  that  the  public  had  suffered  any  annoyance  or 
inconvenience  from  the  fences,  it  was  held,  that  the  fences  were 
not  a  public  nuisance,  which  could  be  abated  as  such,  by  the 
commissioners  of  highways.  PecJcham  v.  Henderson,  27  Barb. 
207.  Unless  the  encroachment  upon  the  highway  by  fences  is 
such  as  to  constitute  a  private  as  well  as  a  public  nuisance,  an 
individual,  even  though  he  be  a  commissioner  of  highways,  is 
not  justifiable  in  removing  the  fence.  Griffith  v.  McCullwm,  46 
Barb.  561.  See  Marvin  v.  Pardee,  64  Barb.  353.  That  which  is 
exclusively  a  common-law  or  public  nuisance  cannot  be  abated  by 
the  private  acts  of  individuals.  The  remedy  is  by  indictment 
or  other  criminal  prosecution,  unless  the  statute  has  provided  some 
other  remedy.  Griffith  v.  McCullum,  46  Barb.  561.  The  public 
remedy  is  not  in  all  cases  confined  to  a  judicial  prosecution.  See 
Hart  V.  Mayor,  etc.  9  Wend.  571 ;  Van  Warmer  v.  Mayor  of 
Albany,  15  Wend.  263 ;  Meeker  v.  Van  Rensselaer,  15  Wend.  397. 
The  remedy  by  judicial  prosecution  is  not  exclusive  where  the 
statute  gives  a  remedy  by  summary  abatement  and  the  remedy  is 
appropriate  to  the  object  to  be  accomplished.  The  legislature  can- 
not usurp  the  prerogative  of  the  court  in  respect  to  the  punishment 
for  crime,  but  it  may  declare  nuisances,  and'  where  the  nuisance 
is  physical  and  tangible,  may  direct  its  summary  abatement,  by 
executive  ofiicers,  without  the  intervention  of  judicial  proceedings, 
in  cases  analogous  to  those  where  the  remedy  by  summary  abate- 
ment existed  at  common  law.  Where  the  statute  authorizes  the 
destruction  of  property  so  used  as  to  constitute  a  nuisance,  the 
question  arises  whether  the  destruction  so  authorized  is  a  proper, 
reasonable  and  necessary  regulation  for  the  abatement  of  the  nui- 
sance, or  whether  it  transcends  that  purpose  and  is  to  be  regarded 
as  the  imposition  and  infliction  of  a  forfeiture  of  the  owner's  right 
of  property  in  the  nature  of  a  punishment.  In  the  former  case  the 
destruction  of  the  property  may  be  justified  as  the  exercise  of  a 
power  conferred  by  the  legislature  within  the  limits  of  the  Con- 
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stitution;  in  the  latter  ease,  the  destruction,  of  the  property  can- 
not be  so  justified  or  the  statute  authorizing  it  sustained.  Law- 
ton  V.  Steele,  119  K  Y.  226. 

A  power  given  to  a  municipal  body  to  abate  nuisances  in  any 
manner  it  may  deem  expedient  is  not  an  unrestricted  power.  Such 
means  only  are  intended  as  are  necessary  for  the  public  good. 
The  abatement  must  be  limited  by  its  necessity;  and  no  wanton 
or  unnecessary  injury  to  the  property  or  rights  of  individuals  must 
be  committed.  Bahcock  v.  City  of  Buffalo,  56  N.  Y.  268.  It 
is  a  general  rule  that  a  person  is  liable  in  damages  for  committing 
a  wanton  or  unnecessary  injury,  even  in  abating  a  public  nuisance. 
Northrop  v.  Burrows,  10  Abb.  365,  367.  The  kind  of  property 
constituting  the  nuisance,  and  the  attending  circumstances,  must 
be  considered  in 'determining  whether  a  wanton  or  unnecessary 
injury  has  been  committed  in  removing  it.    Ih. 

An  obstruction  placed  in  a  private  road  by  the  owner  of  the 
land  over  which  it  is  laid  out,  is  not  a  public  nuisance,  and  can- 
not be  lawfully  removed-  by  one  who  has  no  right  to  use  the  road. 
Drake  v.  Rogers,  3  Hill,  604.  A  palpable  encroachment  upon  a 
public  highway,  to  the  serious  interruption  of  the  public  use  of 
it,  is  a  public  nuisance,  and  any  one  may  abate  it  on  his  own 
motion,  provided  it  does  him  a  special  injury  in  the  way  of  hinder- 
ing or  obstructing  his  use  of  the  road.  Wetmore  v.  Tracy,  14 
Wend.  250;  Hart  v.  Mayor,  etc.,  of  Albany,  9  Wend.  571;  Den- 
ning  v.  Roome,  6  Wend.  651. 
80 
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CHAPTEE  VI. 

PENALTIES. 

§  1.  Code  Provisions  in  Respect  to  Actions  for  Penalties. 

"A  justice  of  the  peace  has  jurisdiction  of  an  action  for  a  fine  or 
penalty  not  exceeding  two  hundred  dollars."  Code  of  Civil  Pro. 
§  2862. 

The  provisions  of  the  Revised  Statutes  in  respect  to  actions  for 
penalties  were  repealed  by  chapter  245  of  the  Laws  of  1880.  The 
corresponding  provisions  are  contained  in  the  Code  of  Civil  Pro- 
cedure. 

"Where  a  penalty  or  forfeiture  is  given  by  a  statute  to  a  person 
aggrieved  by  the  act  or  omission  of  another,  the  person  to  whom  it 
is  given  may,  if  it  is  pecuniary,  maintain  an  action  to  recover  the 
amount  thereof ;  or,  if  it  consists  of  the  forfeiture  of  a  chattel,  he 
may  maintain  an  action  to  recover  the  chattel,  or  its  value,  or  other 
damages,  as  the  case  requires."    Code  of  Civil  Pro.  §  1893. 

"Where  a  penalty  or  a  forfeiture  is  given,  by  a  statute,  to  any 
person  who  sues  therefor,  an  action  to  recover  it  may  be  main- 
tained by  any  person  in  his  own  name ;  but  the  action  cannot  be 
compromised  or  settled  without  the  leave  of  the  court  in  which  it 
is  brought."    Id.  §  1894. 

"The  summons  in  an  action,  brought  as  prescribed  in  the  last 
section,  can  be  served  only  by  an  officer  authorized  by  law  to. collect 
an  execution,  issued  out  of  the  same  court.  The  summons,  when 
issued,  cannot  be  countermanded  by  the  plaintiff,  before  the  service 
thereof;  and  immediately  after  it  has  been  served,  the  officer  who 
served  it  must  file  it,  with  his  certificate  of  service  in  the  office  of 
the  clerk,  or  deliver  it,  with  a  like  certificate  to  the  magistrate  by 
whom  it  was  issued,  as  the  case  requires."    Id.  §  1895. 

In  an  action  brought  to  recover  a  penalty  or  forfeiture,  given 
by  a  statute,  brought  by  any  person  other  than  the  person 
aggrieved,  or  a  public  officer,  the  plaintiff  may  recover,  notwith- 
standing the  recovery  of  a  judgment,  for  or  against  the  defendant, 
in  an  action  brought  therefor  by  another  person,  if  he  establishes 
that  the  former  judgment  was  recovered  collusively  and  fraud- 
ulently."   Id.  §  1896. 
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"In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a 
statute,  if  a  copy  of  the  complaint  is  not  delivered  to  the  defendant 
with  a  copy  of  the  summons,  a  general  reference  to  the  statute 
must  be  indorsed  upon,  the  copy  of  the  summons  so  delivered  in 
the  following  form :  'According  to  the  provisions  of,'  etc. ;  adding 
such  a  description  of  the  statute  as  will  identify  it  with  convenient 
certainty,  and  also  specifying  the  section,  if  penalties  or  forfeitures 
are  given,  in  the  different  sections  thereof  for  different  acts  or 
omissions."    Id.  §  1897. 

"Where  a  statute  gives  a  pecuniary  penalty  for  forfeiture,  not 
exceeding  a  specified  sum,  an  action  may  be  maintained  to  recover 
the  sum  specified ;  and  the  court,  jury,  or  referee,  by  which  or  by 
whom  the  issues  of  fact  are  tried,  or,  where  judgment  is  taken  by 
default,  for  failure  to  appear  or  plead,  the  damages  are  ascer- 
tained, may  award  to  the  plaintiff  the  whole  sum,  or  such  a  part 
thereof,  as  it  or  he  deems  proportionate  to  the  offense."  Id. 
§  1898. 

"Whenever,  by  the  decision  of  the  appellate  division  of  the 
supreme  court  a  construction  is  given  to  a  statute,  an  act  done,  in 
good  faith,  and  in  conformity  to  that  construction,  after  the  de- 
cision was  made,  and  before  a  reversal  thereof  by  the  court  of 
appeals,  is  so  far  valid,  that  the  party  doing  it  is  not  liable  to  any 
penalty  or  forfeiture,  for  an  act  which  was  adjudged  lawful  by  the 
decision  of  the  court  below.  But  this  section  does  not  control  or 
affect  the  decision  of  the  court  of  appeals,  upon  an  appeal  actually 
taken  before  the  reversal."     Id.  §  1961. 

"Where  real  or  personal  property  has  been  forfeited,  or  a  pen- 
alty incurred,  to  the  people  of  the  state ;  or  to  an  officer,  for  their 
use,  pursuant  to  a  provision  of  law,  the  attorney-general  or  the 
district  attorney  of  the  county  in  which  the  action  is  triable,  must 
bring  an  action  to  recover  the  property  or  penalty,  in  a  court  hav- 
ing jurisdiction  thereof.  When  the  supreme  court  and  a  justice's 
court  have  concurrent  jurisdiction  of  the  action,  it  may  be  brought 
in  either,  at  the  election  of  the  attorney-general  or  district  attorney. 
A  recovery  in  such  action  bars  a  recovery  in  any  other  action 
brought  for  the  same  cause."    Id.  §  1962. 

"Money  recovered  in  such  an  action,  which  is  not  otherwise 
specially  granted  or  appropriated  by  law,  must,  when  collected,  be 
paid  into  the  treasury  of  the  state."    Id.  §  1963. 

"Sections  1897  and  1898  of  this  act  apply  to  an  action,  brought 
as  prescribed  in  the  last  two  sections."    Id.  §  1964. 
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An  action  to  recover  a  penalty  or  forfeiture  to  the  people  of  the 
state,  must  be  brought  in  the  name  of  the  people.  Id.  §  1984. 
The  statute  also  provides  for  the  payment  or  disposition  of  moneys 
recovered  in  actions  prosecuted  by  the  district  attorney  for  com- 
pensation to  the  prosecuting  officer,  and  security  for  the  costs  of 
the  action.  These  matters,  together  with  the  pleadings,  practice 
and  proceedings  in  these  actions,  will  be  considered  in  their  proper 
place,  so  far  as  a  separate  discussion  is  deemed  necessary. 

The  instances  in  which  penalties  may  be  recovered  in  actions 
in  justices'  courts  are  so  numerous  that  it  M'ould  be  both  a  tedious 
and  a  difficult  task  to  enumerate  them.  This  is  of  the  less  conse- 
quence, however,  since  there  are  some  general  principles  which  are 
equally  applicable  to  all  actions  of  that  character.  The  statutes 
which  have  been  already  copied,  furnish  a  controlling  rule  in 
every  case  to  which  they  are  applicable.  The  statutes  of  the 
State  have  various  provisions  which  give  penalties  in  certain 
specified  cases,  and  under  particular  circumstances  therein  stated. 
In  most  of  them,  the  action  may  be  brought  in  a  justice's  court. 
Among  other  instances  in  which  penalties  are  given,  are  those 
relative  to  the  excise  laws,  the  laws  relating  to  highways,  roads, 
bridges,  ferries,  plankroads,  turnpikes,  etc.  In  some  cases,  the 
penalty  is  given  to  the  person  or  corporation  injured  by  the  act  for 
which  the  penalty  is  given.  In  others,  the  penalty  must  be  col- 
lected by  some  designated  public  officer.  And  again,  in  other  in- 
stances, the  penalty  is  given  to  any  person  who  will  sue  therefor. 
Where  a  statute  imposes  a  penalty,  for  the  doing  or  not  doing  of  an 
act,  and  gives  that  penalty  in  part  to  any  person  who  will  sue 
therefor,  and  the  other  part  to  the  people,  or  to  some  charitable, 
literary,  or  other  institution,  and  makes  it  recoverable  by  action, 
such  actions  are  called  qui  tarn  actions,  because  the  plaintiff  alleges 
in  his  complaint  that  he  sues  as  well  for  the  people,  or  for  such 
charitable  institution,  as  for  himself.  An  action  for  a  statutory 
penalty  or  forfeiture,  given  to  any  such  person  or  persons  as  will 
sue  therefor,  or  an  action  to  any  of  the  people  in  general,  is  called 
a  popular  action.  Where  a  statute  imposes  a  penalty  upon  any  one 
violating  its  provisions,  but  enacts  that  no  proceeding  for  the  re- 
covery of  such  penalty  shall  be  taken  by  any  other  person  than 
"a  party  aggrieved,"  without  the  consent  in  writing  of  the  at- 
torney-general, or  other  specified  person,  a  plaintiff  suing  without 
such  consent,  will  be  required  to  show  that  his  private  interests 
have  been  affected  by  the  act  complained  of,  and  that  he  has  been 
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"aggrieved"  thereby  specially,  and  not  merely  as  one  of  the  public. 
Boyce  v.  Higgins,  14  C.  B.  1. 

§  2.  Construction  of  Penal  Statutes. 

A  penalty  cannot  be  raised  by  implication,  but  must  be  expressly 
created  and  imposed.  Jones  v.  Estis,  2  Johns.  379 ;  Bonnell  v. 
Griswold,  80  K  Y.  128,  135,  138 ;  Whitaher  v.  Masterton,  106 
IST.  Y.  277 ;  Palm  v.  N.  Y.,  N.  H.,  etc.,  R.  R.  Co.  42  St.  Rep.  219. 
The  provision  of  a  statute,  penal  in  its  character,  are  to  be  strictly 
construed.  Ih.j  Hintermister  v.  First  Nat.  Bank,  64  E".  Y.  212; 
Manhattan  Co.  v.  Kaldenberg,  165  N.  Y.  1 ;  Adams  v.  8cuU,  2 
]Sr.  J.  L.  741.  A  penal  statute  will  not  be  extended  by  implication 
or  construction  to  cases  within  the  mischief,  if  they  are  not  at  the 
same  time  within  the  terms  of  the  act,  fairly  and  reasonably  in- 
terpreted. Verona  Central  Cheese  Co.  v.  Murtaugh,  50  IST.  Y. 
314;  Wood  v.  Erie  Railway  Co.  72  IST.  Y.  196;  Cameron  v.  Sea- 
man, 69  N.  Y.  396;  Manhattan  Co.  v.  Kaldenberg,  165  N.  Y.  1. 
The  court,  in  determining  the  intent  of  the  Legislature  in  enact- 
ing a  statute,  must  understand  the  situation  as  the  Legislature 
did.  People  ex  rel.  Cayuga  Nation  of  Indians  v.  The  Commis- 
sioners of  the  Land  Office,  137  IST.  Y.  Supp.  393. 

A  penal  statute,  however,  is  not  to  be  so  strictly  construed  as  to 
defeat  the  obvious  intention  of  the  legislature  in  passing  it. 
Gotheal  v.  Brouwer,  5  N.  Y.  562.  A  statute  giving  a  penalty  for 
an  injury  for  which  an  action  lies  at  common  law,  does  not  take 
away  the  common-law  remedy  by  action,  unless  by  express  words 
or  by  unavoidable  implication.  Almy  v.  Harris,  5  Johns.  175 ; 
Scidmore  v.  Smith,  13  Johns.  322 ;  Wheaton  v.  Hihbard,  20  Johns. 
290. 

Single  or  cumulative  penalties. — Under  a  penal  statute,  one  pen- 
alty only  is  recoverable  for  one  offense  or  entire  transaction, 
and  not  a  separate  penalty  for  each  particular  act  into  which  the 
offense  may  be  divisible.  Mayor,  etc.,  of  Neiv  York  v.  Ordrenan, 
12  Johns.  122.  The  statute  giving  to  the  commissioners  of  pilots 
a  penalty  of  $100  against  any  "person  employing  a  person  to  act 
as  pilot  not  holding  a  license,"  authorizes  the  recovery  of  but  one 
penalty  against  a  party  who  has  employed  an  unlicensed  pilot, 
although  such  employment  was  repeated  for  numerous  ships. 
Stwrgis  V.  Spofford,  45  N.  Y.  446.  So  it  was  held  under  the  act 
to  prevent  extortion  by  railroad  companies   (Laws  of  1857,  ch. 
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185),  only  one  penalty  of  $50,  together  with  the  excess  of  fare, 
could  be  recovered  for  all  acts  committed  prior  to  the  commence- 
ment of  the  action.  Fisher  v.  N.  Y.  C.  &  H  R.  B.  B.  Co.  46 
]Sr.  Y.  644.  See  Laws  of  1890,  ch.  565,  §  39.  So  where  a  statute 
contemplates  one  offense  in  the  commission  of  which  two  classes  of 
offenders  may  be  engaged,  an  offense  by  both  is  held  to  be  one  and 
entire,  the  penalty  single,  and  the  complaint  against  both  as  stat- 
ing but  one  cause  of  action.  People  v.  Kalb,  3  Abb.  Ot.  App.  529  ; 
3  Keyes,  236.  Cumulative  penalties  are  not  favored  unless  ex- 
pressly declared.    Morgan  v.  Hedstrom,  164  IST.  Y.  224,  232. 

A  person  can  commit  but  one  offense  on  the  samo  day,  by  "ex- 
ercising his  ordinary  calling  on  Sunday,"  contrary  to  the  statute. 
And,  if  a  justice  of  the  peace  proceeds  to  convict  him  for  more 
than  one  penalty  for  the  same  day,  it  is  an  excess  of  jurisdiction 
for  which  an  action  will  lie  against  him  before  the  convictions  are 
quashed  or  reversed.  Crepps  v.  Burden,  Cowp.  640;  S.  C.  1 
Smith's  Lead.  Cas.  800,  5th  Am.  ed. ;  Brooks  v.  Glencross,  2  Mood. 
&  Rob.  62. 

Violations  of  the  Liquor  Tax  Law  are  exceptions  to  the  rules 
above  stated.  Liquor  Tax  Law,  Laws  1909,  chapter  39,  section 
43;  Consolidated  Laws,  chapter  34,  section  43. 

Joint  or  Several  Liability. — Where  the  offense  is  one  and  entire 
in  its  nature,  the  penalty  is  also  one  and  entire.  And,  where  a 
statute  provides  that  "if  any  person  shall  willfully  aid  a  tenant  in 
carrying  away  his  goods,"  etc.,  "every  person  so  offending,"  shall 
forfeit  and  pay  a  specified  penalty,  the  offense  is  single;  and, 
although  several  persons  join  in  committing  the  act,  they  are 
jointly  liable  for  the  one  penalty.  Warren  v.  Doolittle,  5  Cow. 
678 ;  Conley  v.  Palmer,  2  K  Y.  182  ■  S.  C.  i  Denio,  374.  So, 
if  a  statute  annovmces  a  penalty  against  "whoever  shall"  do  cer- 
tain specified  acts,  and  two  or  more  join  in  the  commission  of  the 
prohibited  act,  a  joint  action  may  be  maintained  against  all  who 
commit  the  act.  Ingersoll  v.  Skinner,  1  Denio,  540.  And,  under 
this  rule,  a  single  action  for  the  penalty  given  by  statute  for  selling 
liquors  without  license,  may  be  maintained  against  several  persons 
who  join  in  selling  liquors  without  license.  lb.  Where  a  penalty 
is  given  for  the  commission  of  an  act,  in  which  several  may  join, 
a  joint  action  may  be  maintained  against  all  who  join  in  its  com- 
mission. Marsh  v.  Shute,  1  Denio,  230.  But  where  a  penalty  is 
prescribed  for  an  omission  to  perform  a  particular  duty,  which  is 
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enjoined  upon  a  class  of  public  officers,  the  offense  is  in  its  nature, 
several  or  single,  and  each  offender  must  be  prosecuted  separately. 
lb.  Thus,  where  a  statute  imposes  a  penalty  of  $5  upon 
"every  trustee"  of  a  common  school,  district,  "who  shall  refuse 
or  neglect  to  render  an  account  of  moneys  received  by  them,  or  to 
pay  over  any  balance  in  their  hands,"  the  penalty  is  imposed  upon 
each  defaulting  trustee,  and  not  upon  all  for  the  default  of  one ; 
and  a  joint  judgment  against  all,  for  the  act  or  omission  of  one 
trustee,  cannot  be  maintained.     Ih. 

The  person  who  first  commences  a  qui  tarn,  or  popular  action, 
for  a  penalty  given  by  statute,  attaches  a  right  in  himself  to  the 
penalty,  which  cannot  be  divested  by  a  prior  recovery  by  a  second 
prosecutor,  who  afterward  commences  an  action.  Beadleston  v. 
Sprague,  6  Johns.  101.  When  a  statute  inflicts  a  penalty,  and 
gives  one  moiety  to  the  people,  and  the  other  to  the  person  prosecut- 
ing for  the  same,  to  effect,  a  payment  of  the  judgment  to  the  plain- 
tiff is  authorized,  and  discharges  the  defendant;  and  the  plaintiff 
may  thereupon  discharge  the  judgment,  and  he  is  then  a  trustee 
for  the  people's  moiety.  Caswell  v.  Allen,  10  Johns.  118.  But  in 
a  popular  action,  the  plaintiff  cannot  discharge  the  action,  as  to  the 
people's  moiety,  without  payment.  Minton  v.  Woodworth,  11 
Johns.  474. 

Repeal  of  penal  statutes. —  The  repeal  of  a  penal  statute,  without 
any  saving  clause,  takes  away  all  right  to  proceed  thereunder  for 
the  recovery  of  a  penalty,  even  if  the  repeal  does  not  take  effect 
until  after  verdict.  Butler  v.  Palmer,  1  Hill,  324;  Curtis  v. 
Leavitt,  15  K  Y.  9,  153,  229 ;  Sturgis  v.  Spojford,  45  IS".  Y.  446, 
452;  Victory  Webb  Printing  &  Folding  Mach.  Mfg.  Co.  v. 
Beecher,  97  N.  Y.  651 ;  Van  Dych  v.  McQuade,  86  N.  Y.  38,  49 ; 
Knox  V.  Baldwin,  80  N.  Y.  610;  Westchester  County  v.  Dressner, 
23  App.  Div.  215,  See  Palmer  v.  Conley,  4  Denio,  374,  2  W.  Y. 
182. 

Penalties  for  acts  of  agents. —  It  is  a  well-settled  rule,  that  the 
authority  of  an  agent,  however  general  it  may  be,  if  it  is  capable 
of  being  executed  in  a  lawful  manner,  is  never  to  be  extended  by 
construction  to  acts  prohibited  by  law,  so  as  to  render  his  innocent 
principal  liable  in  a  criminal  prosecution,  or  to  an  action  for  pen- 
alties.    Clerk  V.  Metropolitan  Bank,  3  Duer,  241,  249. 
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Penalties  imposed  by  ordinances  or  by-laws. —  Where  the  law 
give  a  municipal  corporation  a  charter  which  authorizes  it  to 
enact  ordinances,  and  to  declare  penalties  for  a  breach  of  them, 
and  the  corporation  under  the  authority  of  such  charter  enacted 
ordinances  prescribing  penalties  to  be  recovered  by  such  corpora- 
tion ;  and  a  subsequent  act  of  the  legislature  declared  that  every 
violation  of  such  ordinances  should  be  a  criminal  misdemeanor, 
this  does  not  repeal  the  right  to  the  action  for  penalties  under  the 
charter.  Mayor,  etc.,  of  New  York  v.  Hyatt,  3  E.  D.  Smith,  156. 
If  the  State  law  and  the  ordinance  can  stand  together,  the  former 
does  not  repeal  the  latter,  for  there  will  not  be  a  repeal  of  the  right 
by  implication.    lb. 

The  passage  of  a  rule  and  regulation,  and  the  imposition  of  a 
penalty  for  its  violation,  is  an  act  of  legislative  power  which  cannot 
be  delegated.  There  is  an  exception  to  this  rule  in  case  of  munici- 
pay  corporations  or  corporations  vested  with  any  of  the  political 
power  of  the  State  and  exercising  governmental  functions  as  one 
of  the  agencies  of  the  State.  But  this  power  cannot  be  delegated 
to  private  corporations.  Such  corporations  may  make  rules  and 
regulations  which  will  be  binding  upon  such  persons  as  voluntarily 
become  members,  but  cannot  make  rules  and  regulations  which 
will  have  the  force  of  statutes  as  to  third  persons.  A  private 
corporation  cannot  recover  from  a  third  person  an  arbitrary  sum 
fixed  by  its  by-laws  as  a  fine  or  penalty  for  a  violation  of  its  rules. 
Johnstoivn  Cemetery  Association  v.  Parker,  45  App.  Div.  55. 

Penalties  for  evading  payment  of  toll. — Where  a  section  of  a  stat- 
ute, containing  seven  subdivisions,  exempted  seven  different  classes 
of  persons  from  paying  tolls  on  plankroads,  and  a  subsequent 
sijction  gave  a  penalty  for  falsely  claiming  any  of  the  exemptions, 
and  an  amendatory  act  added  an  eighth  subdivision,  creating  a 
new  class  of  exemptions,  it  was  held,  after  this  amendment  took 
effect,  that  a  false  claim  of  exemption,  under  the  eighth  sub- 
division, rendered  the  false  claimant  liable  to  the  penalty.  Dexter 
&  Limerick  Plank  Road  Co.  v.  Allen,  16  Barb.  15.  Where  a  per- 
son is  exempted  from  the  payment  of  tolls  when  going  to  mill,  and 
such  person  on  passing  a  tollgate  on  a  plankroad,  says  to  the  toll- 
gatherer  that  he  is  "going  to  mill,"  this  amounts  to  a  declaration 
that  he  claims  to  pass  the  gate  without  paying  toll,  on  the  ground 
that  he  is  going  to  mill;  and  in  an  action  to  recover  the  penalty 
given  for  a  false  representation  in  such  cases,  a  jury  will  be  an- 
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thorized  to  consider  this  as  a  representation  by  the  defendant  that 
he  was  going  to  mill  "for  the  purpose  of  getting  his  grinding 
done,"  and  that  the  mill  was  one  "where  he  ordinarily  got  his 
grinding  done."  lb.  And,  in  such  a  case,  if  the  defendant,  under 
a  pretense  that  he  is  going  to  mill,  travels  two  miles  and  a  half 
beyond  the  mill  on  such  road,  and  then  returns,  without  paying 
toll,  it  is  for  the  jury  to  say  whether  the  representation  made  was 
not  substantially  false,  although  literally  true.     lb. 

Where  the  defendant  traveled  about  one  hundred  rods  upon  a 
plankroad  with  his  team,  and  then  turned  out  of  such  road  at  a 
point  one  mile  and  twenty  rods  from  a  tollgate  thereon,  for  the 
purpose  of  avoiding  the  payment  of  the  legal  toll,  and  he  then 
entered  again  upon  such  plankroad  at  a  place  one  hundred  and 
eighty  rods  beyond  said  tollgate,  and  traveled  four  miles  thereon, 
this  was  held  to  subject  him  to  the  penalty  of  $5  given  by  the  stat- 
ute. Dansville,  etc..  Plank  Road  Co.  v.  Hull,  27  Barb.  509.  The 
statute  which  imposes  a  penalty  of  $25  upon  every  person  who 
shall  "forcibly  or  fraudulently"  pass  any  gate  on  any  turnpike 
or  plankroad  without  having  paid  the  legal  toll,  is  penal,  imposing 
a  penalty  or  forfeiture  for  the  benefit  or  protection  of  a  private 
corporation,  and  in  derogation  of  common  right,  and  it  is  not, 
therefore,  to  be  extended  by  construction,  to  cases  within  the  mis- 
chief intended  to  be  remedied,  but  which  are  not  within  the  words 
of  the  statute.  Bridgewater,  etc.,  Plank  Road  Co.  v.  Robbins,  22 
Barb.  662.  While  in  the  construction  of  penal  as  of  other  statutes, 
the  intention  of  the  legislature  must  govern ;  that  intention  must  be 
collected  from  the  words  employed,  and  the  words  must  receive  an 
interpretation  according  to  their  plain  and  natural  sense,  or  the 
sense  in  which  they  are  ordinarily  used,  and,  therefore,  the  words, 
"forcibly  or  fraudulently"  used  in  this  statute,  must  be  held  to 
mean  actual  force  or  actual  fraud,  as  distinguished  from  con- 
structive force  or  fraud.  lb.  And,  where  a  defendant  who  was 
traveling  upon  a  plankroad,  found  a  tollgate  open,  through  which 
he  drove  his  team  and  on  being  requested  to  pay  toll,  he  declined, 
saying,  that  he  ought  not  to  pay  toll  because  the  road  was  bad,  but 
that  he  would  pay  if  a  certain  person  named  B.  said  he  must ;  and 
on  another  occasion  he  again  passed  through  the  gate,  on  finding 
it  open  without  paying  any  toll,  although  he  was  then  told  that  B. 
said  he  must  pay  toll ;  but  no  effort  was  made  on  either  occasion, 
either  by  word  or  deed,  to  stop  him  from  passing  the  gate,  and 
this  was  held  not  to  amount  to  a  forcible  or  fraudulent  passing  of 
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the  gate,  so  as  to  subject  the  defendant  to  the  penalty.  Ih.; 
Columbia  Turnpike  Co.  v.  Woodworth,  2  Gaines,  97.  So  the 
penalty  of  $25  is  not  incurred  by  an  individual  who  merely  passes 
through  a  tollgate  with  his  team,  and  offers  a  bank  bill  in  payment 
of  the  toll,  and  refuses  to  pay  in  any  other  way.  Monterey,  etc., 
Planlc  Road  Co.  v.  Faulkner,  21  Barb.  212.  To  constitute  a 
forcible  passage  of  a  gate,  the  passage  must  be  effected  by  actual 
force,  as  by  opening  the  gate,  taking  hold  of  it  and  keeping  it 
open,  or  by  some  similar  act,  or  at  least  by  offering  some  violence 
to  overcome,  remove  or  preyent  the  obstacle  presented  by  the  gate 
to  the  passage.  Ih.  So,  to  make  a  passage  fraudulent,  some  arti- 
fice must  be  employed,  or  some  deception  practiced  on  the  toll- 
gatherer  for  the  purpose  of  effecting  such  passage.    Ih. 

Before  an  action  can  be  maintained  for  the  recovery  of  a  penalty 
for  obstructing  a  public  highway,  it  must  be  proved  that  the  place 
obstructed  was  a  public  highway,  at  the  time  the  act  was  done. 
Trustees,  etc.,  of  Jordan  v.  Otis,  37  Barb.  50. 

Action  by  common  informer. —  As  a  general  rule,  a  common  in- 
former cannot  maintain  an  action  for  the  recovery  of  a  penalty, 
unless  power  is  given  to  him  for  that  purpose  by  the  statute. 
Seward  v.  Beach,  29  Barb.  239,  242.  And  where  a  statute  im- 
posed a  penalty  of  $20  for  a  violation  of  its  provisions,  and  the 
money  was  given  thus,  "one-half  to  the  complainant,  and  the  other 
half  to  the  county  treasurer  of  a  specified  county,  for  the  benefit 
of  the  poor  fund  of  said  county,"  but  without  declaring  who  might 
sue  or  bring  the  action  for  such  penalty;  it  was  held  that  the 
person  bringing  an  action  to  recover  such  penalty  mvist  show  some 
authority  for  suing  in  his  own  name,  or  he  could  not  recover,  and 
that  a  common  informer  could  not  maintain  the  action.  Ih.  In 
the  case  last  cited,  the  plaintiff  was  neither  the  county  treasurer 
nor  the  person  for  whose  benefit  the  statute  was  enacted,  and  it  was 
held  that  he  had  no  interest  in  the  penalty,  and,  therefore,  could 
not  maintain  an  action  to  recover  it. 

Penalty  for  violating  Excise  Law.— In  an  action  to  recover  a  pen- 
alty for  selling  "strong  or  spirituous"  liquors  without  having  a 
license  therefor,  it  will  be  sufficient  to  prove  that  the  defendant 
sold  "ale  or  strong  beer,"  because  those  words  are  included  in  the 
terms  strong  or  spirituous  liquors.  Excise  Commissioners  v. 
Taylor,  19  How.  260;  S.  C.  21  K  Y.  173;  Nevin  v.  Ladue,  3 
Denio,  43,  437.     People  v.  Crilley,  20  Barb.  246,  must  be  con- 
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sidered  as  overruled.  It  seems  that  any  liquor,  whether  ferment- 
ed or  distilled,  of  which  the  human  stomach  can  contain  enough 
to  produce  intoxication,  is  within  the  provisions  of  the  statute. 
Excise  Commissioners  v.  Taylor,  21  E".  Y.  173.  And  see  Rau  v. 
People,  63  1^,  Y.  277. 

Under  an  ordinance  of  a  municipal  corporation  forbidding  both 
the  sale  of  a  thing,  and  its  exposure  to  sale,  a  single  act  of  selling 
oannot  be  separated  so  as  to  impose  two  penalties ;  for,  in  the  case 
of  an  actual  sale,  the  exposure  is  necessarily  included  in  the  sale 
itself.  City  of  Broolclyn  v.  Toynbee,  31  Barb.  282.  In  an  action 
against  the  master  of  a  steamboat  for  the  recovery  of  a  penalty 
for  navigating  a  river  at  a  rate  of  speed  forbidden  by  the  statute, 
proof  that  the  defendant  was  the  master  thereof,  not  only  during 
the  season,  but  on  the  particular  day  when  the  penalty  was  in- 
curred, is  sufficient  to  throw  upon  him  the  burden  of  proving  that 
he  was  not  on  board  of  the  vessel  and  in  charge  of  it  on  that  day. 
People  V.  Roe,  1  Hill,  470.  ISTevertheless,  in  an  action  to  recover 
for  a  penalty,  evidence  should  be  required  of  the  plaintiff  to  estab- 
lish that  the  defendant  himself  has  clearly  violated  the  statute 
which  gives  a  right  to  a  recovery,  Higgins  v.  Dakin,  86  Hun, 
461. 

When  a  statute  gives  double  the  value  of  goods,  by  way  of  pen- 
alty, to  be  recovered  in  an  action,  the  jury  may  find  the  value  of  the 
goods  by  their  verdict,  and  the  court  may  then  double  the  amount 
in  entering  the  judgment.  Warren  v.  Doolittle,  5  Cow.  678. 
Double  or  treble  damages  may  be  waived,  and  an  action  brought 
for  the  recovery  of  single  damages  for  the  wrong.  Dygert  v. 
Schench,  23  Wend.  446,  451.  The  verdict  need  not  declare  in 
terms  that  the  value  found  is  the  single  value,  for  that  will  be 
implied,  unless  the  contrary  appears. 
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CHAPTER  VII. 

TRESPASS   TO   PEOPEETT. 

§  1.    Nature  of  Property. 

An  action  of  trespass  may  be  brought  for  a  wrongful  injury  to 
either  real  or  personal  property.  And  the  subject  will  be  dis- 
cussed :  First,  as  to  the  nature  of  property ;  secondly,  as  to  injuries 
to  real  property,  and  thirdly,  as  to  injuries  to  personal  property. 
And  first,  then,  as  to  the  nature  of  property.  Upon  the  general 
subject  of  property,  is  it  sufficient  to  say  that  property  is  that 
right  and  interest  in  things  which  one  man  has  to  the  exclusion  of 
all  others ;  including  not  only  the  right  to  possess  and  use,  but  also 
to  dispose  of  them.  And,  with  reference  to  the  great  division  of 
property  into  real  and  personal,  it  may  be  said  that  those  things 
are  real  which  are  permanent,  fixed  and  immovable,  or  which  can- 
not be  carried  out  of  their  place :  as  lands  and  tenements.  Things 
personal  are  goods,  money,  chattels,  and  all  other  movables ;  and 
which  may  attend  the  owner's  person  wherever  he  thinks  proper 
to  go.  Land  comprehends  all  things  of  a  permanent,  substantial 
nature.  Tenement  is  a  word  of  still  greater  extent;  and  though, 
in  its  common  acceptation,  it  is  only  applied  to  houses  and  other 
buildings,  yet  in  its  original,  proper  and  legal  sense,  it  signifies 
everything  that  can  be  held,  provided  it  be  of  a  permanent  na- 
ture, whether  it  be  of  a  substantial  and  sensible,  or  of  an  unsub- 
stantial ideal  kind. 

Thus  liberum  tenementunx ,  frank  tenement,  or  free  hold,  is  ap- 
plicable not  only  to  lands  and  other  solid  objects,  but  also  to  of- 
fices, rents,  commons,  and  the  like.  But  a  hereditament  includes 
not  only  lands  and  tenements,  but  whatsoever  may  be  inherited,  be 
it  corporeal  or  incorporeal,  real,  personal  or  mixed.  And  it  may 
be  added,  that  with  respect  to  the  great  subordinate  classification  of 
I'eal  property  itself,  that  corporeal  property  consists  of  houses, 
lands,  and  every  other  visible,  tangible  and  immovable  property. 
Incorporeal  property  is  a  property  which  cannot  be  touched,  and 
has  no  corpus;  such  as  rights  of  common  or  rights  of  way,  and 
other  easements,  and  rights  which,  though  they  may  be  enjoyed 
in,  upon,  over,  or  relating  to  land  or  other  corporeal  property,  yet, 
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in  consideration  of  law,  constitute  no  right  to  the  land  itself.  As  a 
general  rule,  a  building  is  treated  in  law  as  an  integral  or  in- 
separable part  of  the  land  on  which  it  stands.  And  where  a  house 
is  built  by  one  person  upon  the  land  of  another,  and  partly  with 
the  materials  of  that  other,  under  an  agreement,  that,  upon  the 
payment  of  a  specified  sum  by  the  builder,  for  the  land  and 
materials,  the  owner  will  convey  the  house  and  land  to  him,  the 
building  is  not  the  personal  estate  of  the  builder,  but  the  real 
estate  of  the  owner  of  the  land.  Flutchins  v.  Shaw,  6  Cush.  58. 
And  so  if  one  man  voluntarily  erects  buildings  upon  the  lands  of 
another,  without  any  contract,  they  become  part  of  the  land,  and 
the  builder  has  no  right  to  remove  them. 

But,  on  the  other  hand,  one  man  may  own  as  personal  property, 
a  house  or  building  which  he  has  erected  upon  the  lands  of  an- 
other, where  this  is  done  by  an  agreement  to  that  effect  between 
the  builder  and  the  owner  of  the  land;  and  where  there  is  an 
agreement  that  the  building  may  be  removed  at  any  time,  it  is 
personal  property,  and  belongs  to  the  builder.  Smith  v.  Benson,  1 
Hill,  176.  So  where  rails  are  built  into  a  fence  by  a  tenant  of  a 
farm,  under  an  agreement  with  the  owner  and  landlord  that  he 
may  remove  them  at  the  end  of  his  term,  the  tenant  is  the  owner  of 
the  rails  as  between  himself  and  the  landlord.  Mott  v.  Palmer, 
1  K  Y.  564. 

Grrowii^  Trees.— Growing  trees  are  presumed  to  belong  to  the 
owner  of  the  soil  or  land  on  which  they  stand;  but  they  may, 
nevertheless,  be  the  subject  of  a  distinct  ownership.  The  Code  of 
Civil  Procedure,  sections  1667  and  1668  provides  for  treble  dam- 
ages if  any  person  cuts  any  tree  or  otherwise  despoils  a  tree  on  the 
land  of  another  without  his  leave,  but  an  action  to  recover  there- 
under can  be  brought  only  by  the  owner  of  the  fee.  Kellar  v. 
Central  Telephone  &  Telegraph  Co.  105  K  Y.  Supp.  63.  And 
one  who  is  not  the  owner  of  the  fee  can  recover  his  actual  dam- 
ages, if  the  defendant  was  a  trespasser,  but  not  treble  damages.  lb. 
This  action  for  treble  damages  presents  an  independent  and  com- 
plete and  special  cause  of  action  under  the  foregoing  Code  pro- 
visions.   Page  v.  Herkimer  Lumber  Co.  109  App.  Div.  391. 

The  owner  of  land  overhung  by  the  branches  of  a  fruit  tree 
standing  wholly  on  the  land  of  an  adjoining  owner  is  not  entitled 
to  any  of  the  fruit  growing  thereon.  All  of  the  fruit  of  the  tree, 
including  that  growing  upon  the  overhanging  branches,  belongs  to 
the  owner  of  the  land  upon  which  it  stands.     Hoff-inan  v.  Arm- 
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strong,  46  Barb.  337,  48  X.  Y.  201.  Where  a  tree  grows  near  a 
boundary  line,  so  that  its  roots  extend  on  each  side  of  such  line, 
the  tree  is  wholly  the  property  of  the  person  on  whose  land  the 
trunk  stands.  Dubois  v.  Beaver,  25  !N".  Y.  123  ;  Griffin  v.  Bixhy, 
12  N.  H.  454.  When  the  boundary  line  divides  the  trunk  it 
belongs  to  the  adjoining  proprietors  as  tenants  in  common.  Ih. 
And  where  a  line  tree  is  destroyed  by  one  of  the  adjoining  pro- 
prietors, trespass  lies  by  the  other,  whether  his  interest  is  several 
or  as  tenant  in  common.  It.  It  is  no  objection  to  the  recovery  of 
single  damages  merely  in  such  a  case  that  the  complaint  is  framed 
with  reference  to  a  willful  trespass,  as  provided  by  statute.  Ih. 
Whether  standing  trees,  which  are  owned  apart  from  the  land, 
constitute  real  or  personal  property  is  not  entirely  settled. 

If  a  grantee  of  lands  cuts  down  and  removes  therefrom  the 
trees  belonging  to  another,  the  owner  of  the  trees  may  bring 
replevin  in  the  cepit  against  him.  Warren  v.  Leland,  2  Barb. 
614.  Whether  a  sale  of  growing  wood  or  trees  is  a  sale  of  real 
estate  may  depend  upon  the  terms  of  the  sale;  as  whether  the 
Avood  is  to  stand  any  time  to  be  sustained  and  nourished  by  the 
soil.  But  trees  cut  down  become  personal  property  and  do  not 
pass  by  a  deed  of  the  land;  and  the  purchaser  of  the  land  has 
no  constructive  possession  of  them,  either  as  bailee  or  agent  for 
the  owner;  nor  has  he  any  special  property  in  them  which  will 
sustain  an  action  of  trespass  in  his  name  against  a  person  who 
unlawfully  removes  them.  Brock  v.  Smith,  14  Ark.  431.  In 
this  State  the  owner  of  a  pew  in  a  church  has  an  exclusive  right 
to  its  possession  and  enjoyment  for  the  purposes  of  public  wor- 
ship, not  as  an  easement  btit  by  virtue  of  an  individual  right  of 
property,  and  he  may  maintain  an  action  of  trespass  against  any 
one  who  unlawfully  disturbs  him  in  his  possession.  Shaw  v. 
Beveridge,  3  Hill,  26 ;  First  Baptist  Church  v.  Witherell,  3  Paige, 
296,  302.  So  when  a  person  rents  a  pew  in  a  church  he  may 
undoubtedly  maintain  an  action  against  any  one  who  unlawfully 
disturbs  him  in  his  possession  thereof.  lb.  And  see  Cooper  v. 
First  Fresh.  Church,  etc.  32  Barb.  222.  The  title  to  personal 
property  by  accession,  confusion  or  conversion,  will  be  explained 
in  the  article  relating  to  trover. 

Property  in  animals. —  The  nature  of  property  in  animals,  in- 
volving the  right  of  action  for  injuries  done  to  them  or  for  their 
conversion,  is  a  subject  of  frequent  litigation.  With  regard  to 
animals  which  have  in  themselves  a  principle  and  power  of  motion 
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and  -which,  unless  particularly  restrained  or  confined,  can  con- 
vey themselves  from  one  part  of  the  world  to  another,  there  is  a 
great  difference  made  with  respect  to  their  several  classes. 

They  are  distinguished  or  divided  into  such  as  are  domitiw,  and 
such  as  are  fer(B  naturoe;  that  is,  some  are  of  a  tame  and  others 
of  a  wild  nature  or  disposition.  In  those  which  are  of  a  tame  and 
domestic  nature,  such  as  horses,  cows,  sheep,  poultry  and  others 
of  a  similar  nature,  a  man  may  have  as  absolute  a  property  as  in 
any  inanimate  beings,  because  these  continue  perpetually  in  his 
occupation  and  will  not  stray  from  his  house  or  person  unless  by 
fraudulent  enticement,  in  either  of  which  cases  the  owner  does 
not  lose  his  property.  The  stealing  or  forcible  abduction  of  such 
property  as  this  is  also  a  criminal  offense,  for  these  are  things  of 
intrinsic  value,  serving  for  the  food  of  man  or  else  for  the  uses 
of  husbandry.  But  in  animals  feros  naturae,  a  man  can  have  no 
absolute  property.  Other  animals  that  are  not  of  a  tame  and 
domestic  nature  are  either  not  the  objects  of  property  at  all  or 
else  they  fall  under  another  division,  namely,  that  of  a  qualified, 
limited,  or  special  property.  A  qualified  property  may  subsist  in 
animals  ferce  naturce  per  industriam  hominisj  that  is,  a  man  may 
reclaim  animals  of  a  wild  nature  and  make  them  tame  by  art, 
industry  and  education,  or  he  may  confine  them  within  his  own 
immediate  power,  so  that  they  cannot  escape  and  use  their  natural 
liberty.  The  most  obvious  distinction  which  the  law  regards  is 
that  between  such  animals  as  are  generally  seen  tame,  and  such  as 
are  therefore  seldom,  if  ever,  found  wandering  at  large,  and  such 
as  are  usually  found  wild  and  at  liberty.  Deer  in  a  park,  doves  in 
a  dovehouse,  and  fish  in  a  private  pond  or  tank  are  no  longer 
the  property  of  a  man  than  while  they  continue  in  his  actual 
keeping  or  possession,  unless  they  have  animum  revertendi,  which 
is  only  to  be  known  by  their  usual  custom  of  returning.  But  if  a 
deer  or  any  other  wild  animal  which  is  reclaimed  has  a  collar  or 
other  mark  put  upon  him,  and  it  goes  and  returns  at  its  pleasure, 
or  if  a  wild  swan  or  goose  is  taken  and  marked  and  turned  loose 
in  a  river,  the  owner's  property  in  it  still  continues.  And  where 
wild  geese  were  caught  and  rendered  so  tame  as  to  eat  out  of  the 
OAvner's  hand,  they  were  held  to  be  his  property,  although  they 
have  strayed  away  twice  and  did  not  return  until  brought  back. 
Amory  v.  Flyn,  10  Johns.  102.  In  the  last  case  cited  it  appeared 
that  after  the  geese  had  left  the  plaintiff's  premises,  the  defend- 
ant's son  was  seen  chasing  them  with  dogs,  with  a  knowledge 
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that  tliey  belonged  to  the  plaintiff,  and  the  geese  were  afterward 
taken  by  two  men  and  pledged  to  the  defendant  for  liquor  fur- 
nished by  him  to  these  men,  and  the  defendant  afterward  refused 
to  redeliver  the  geese  to  the  owner  on  demand,  unless  he  paid  the 
liquor  bill,  and  this  was  held  to  be  a  conversion  ^vhich  entitled 
the  owner  to  maintain  an  action. 

The  true  point  of  inquiry  in  such  cases  is  whether  the  re- 
claimed animals  has  lost  all  intention  or  disposition  of  returning, 
and  if  it  has  it  may  then  be  said  to  have  regained  its  natural  lib- 
erty.    See  Mullett  v.  Bradley,  24  Misc.  695. 

A  qualified  property  may  also  subsist  with  relation  to  wild  ani- 
mals, by  reason  of  their  inability  to  remove  from  the  land  where 
they  are,  as  in  the  case  of  young  birds  which  are  hatched  in  nests 
on  a  man's  trees. 

There  are  instances  in  which  one  person  may  acquire  title  to  a 
wild  animal,  even  as  against  another  party  on  whose  land  it  was 
taken.  Thus  where  the  plaintiff  had  hunted  a  hare  which  was 
started  on  the  lands  of  a  third  person  and  then  ran  upon  the 
lands  of  the  defendant,  where  it  was  seized  by  the  plaintift''s 
dogs,  when  the  defendant  took  it  from  the  dogs  and  refused  to 
deliver  it  to  the  plaintiff  on  his  demand,  it  was  held  that  the 
plaintiff  was  the  owner  and  could  maintain  trespass  for  the  tak- 
ing. Churchward  v.  Studdy,  14  East,  249.  But  in  such  cases 
it  is  essential  to  a  title  to  the  property,  and  consequently  to  a 
right  of  action  for  taking  the  animal,  that  it  should  be  actually 
within  the  control  of  the  plaintiff  at  the  time  of  the  taking.  Blis- 
ter V.  Newkirk,  20  Johns.  75.  And  when  the  plaintiff  with  his 
dogs  found  and  started  a  fox,  which  he  pursued  and  was  nearly 
on  the  point  of  capturing,  when  the  defendant,  in  sight  of  the 
plaintiff  killed  the  fox  and  carried  it  away,  it  was  held  that  the 
plaintiff's  prior  pursuit  did  not  vest  him  with  the  title  to  the 
property.  Pierson  v.  Post,  3  Caines,  175.  So  where  the  plaintiff 
was  engaged  in  fishing  and  he  had  nearly  encompassed  the  fish 
with  a  net,  but  the  defendant  by  rowing  his  boat  to  the  opening 
disturbed  the  fish  and  prevented  the  capture;  and  it  was  held 
that  no  action  could  be  maintained,  because  it  was  impossible  to 
say  that  the  plaintiff  had  any  actual  power  over  the  fish,  though 
it  appeared  that  he  would  have  had  possession  of  them  but  for 
the  acts  of  the  defendant.  Young  v.  Hichens,  6  Ad.  &  El.  N.  S. 
606. 
Property  in  bees. —  An  unreclaimed  or  wild  swarm  of  bees,  like 
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wild  animals,  belongs  to  the  first  occupant,  or  in  other  words,  to  the 
person  who  first  hives  them ;  but  if  a  swarm  flies  from  the  hive  of 
the  owner  to  the  lands  of  another,  the  qualified  property  in  them 
continues  as  long  as  he  can  keep  them  in  sight,  and  possesses  the 
power  to  pursue  and  identify  them.  Oojf  v.  Kilts,  15  Wend.  550. 
Where  a  swarm  of  bees,  belongs  to  the  plaintiff,  left  his  hive 
and  lands  and  went  into  a  tree  on  the  lands  of  a  person  other  than 
those  of  the  defendant,  who  then  cut  down  the  tree,  killed  the  bees 
and  took  away  the  honey,  it  was  held  that  he  was  liable  in  an 
action  of  trespass,  brought  by  the  owner  of  the  bees.    Ih. 

Until  bees  have  been  hived  and  reclaimed  they  belong  to  the 
owner  of  the  lands  upon  which  they  are  found,  and  a  person  who 
finds  a  swarm  of  bees  in  a  tree  upon  the  lands  of  another  person 
does  not  acquire  any  title  to  them  by  merely  marking  the  tree 
with  the  initials  of  his  name;  nor  can  such  finder  maintain  tres- 
pass against  another  person  who  cuts  down  the  tree  and  carries 
away  the  bees.  Gillet  v.  Mason,  1  Johns.  16  ;  Ferguson  v.  Miller, 
1  Cow.  243. 

§  2.  Trespass  to  Personal  Property. 

The  abrogation  of  all  forms  of  action  materially  changes  the 
former  convenient  method  of  classifying  the  various  eases  under 
those  titles  to  which  they  naturally  belonged.  But  the  rules  of 
law  relating  to  rights  of  action  still  remain  unchanged,  and  some 
mode  of  arranging  the  cases  must  be  adopted,  and  perhaps  as 
convenient  a  method  as  any  will  be  to  arrange  the  cases  cited 
under  the  old  titles.  Though  the  forms  of  action  are  abolished, 
there  is  still  the  same  diversity  of  remedy  in  some  respects  that 
existed  before  the  enactment  of  the  Code.  For  an  injury  to  per- 
sonal property,  or  for  a  destruction  or  conversion  of  it,  the  party 
injured  has  a  remedy  by  action  for  the  recovery  of  damages. 
But  where  the  taking  of  property  is  wrongful,  the  owner  is  not 
restricted  to  an  action  for  damages,  for  he  may  generally  elect 
to  obtain  possession  of  the  property  by  an  action  of  replevin. 
Eeplevin  is  a  convenient  and  useful  remedy  where  the  identical 
property  taken  can  be  recovered.  And  trespass  or  trover  will  be 
resorted  to  where  the  property  is  destroyed,  or  removed  beyond 
the  reach  of  replevin  process.  It  is  to  be  remembered,  however, 
that  a  plaintiff  cannot  maintain  two  separate  actions  of  a  different 
character  at  the  same  time,  such  as  an  action  of  trespass  or  of 
81 
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trover,  and  also  an  action  of  replevin.  ISTeither  can  a  plaintiff 
unite  the  two  forms  of  actions  in  a  single  action.  He  must  elect 
which  form  of  remedy  he  will  pursue,  and  abide  by  the  election 
so  made. 

An  action  of  trespass  for  an  injury  to  personal  property,  lies 
not  merely  in  those  cases  in  which  personal  chattels  are  taken 
out  of  the  actual  possession  of  the  owner,  but  also  for  any  wrong- 
ful and  forcible  injury,  which  may  be  done  to  them  while  in  his 
possession,  or  in  the  possession  of  any  other  person  for  him.  An 
action  may  be  maintained  in  the  courts  of  this  State,  for  a  tres- 
pass to  personal  pi-operty,  which  was  committed  out  of  the  State. 

To  maintain  an  action  of  trespass  for  an  injury  to  personal 
chattels,  the  plaintiff  must  show,  that  at  the  time  when  the  in- 
jury was  done,  he  had  either  the  actual  possession  (Young  v. 
Hichens,  6  Q.  B.  606),  or  else  that  he  had  a  constructive  posses- 
sion in  the  thing  injured,  and  that  he  had  a  general  or  qualified 
property  therein.    Smith  v.  Miller,  1  Term,  480. 

If  the  plaintiff  has  neither  an  actual  or  a  constructive  posses- 
sion of  the  property  at  the  time  of  the  injury,  he  cannot  maintain 
an  action  of  trespass.  He  must  have  the  right  to  reduce  the  prop- 
erty to  actual  possession  at  any  time  to  enable  him  to  maintain 
this  form  of  action.  And,  therefore,  the  lessor  of  a  chattel  cannot 
maintain  trespass  against  a  third  person  for  taking  the  property 
from  the  lessee  during  the  continuance  of  his  term  or  interest  in 
the  property.  Putnam  v.  Wyley,  8  Johns.  432 ;  Ward  v.  Macaul- 
ey,  4  Term,  489 ;  Gordon  v.  Harper,  7  Term,  9. 

Proof  of  actual  possession  of  the  chattel  by  the  plaintiff  at  the 
time  when  the  injury  was  done  to  it,  will  be  sufficient  in  all  cases 
to  maintain  an  action  against  a  mere  wrongdoer,  who  is  not  the 
real  owner  of  the  chattel.  Aihin  v.  BucTc,  1  Wend.  466.  Bare 
possession  alone  of  a  chattel  is  sufficient  title  or  right  to  main- 
tain the  action  against  a  wrongdoer.  Hoyt  v.  Gelston,  13  Johns. 
141,  561.  And  even  where  the  plaintiff  came  into  possession  of 
the  property  wrongfully,  he  may,  nevertheless,  maintain  trespass 
against  a  mere  wrongdoer,  who  divests  him  of  the  possession. 
Hurd  V.  West,  7  Cow.  752.  And  see  Hoyt  v.  Van  Alstyne,  15 
Barb.  568,  572.  A  mere  finder  of  a  chattel  may  maintain  the 
action  against  a  wrongdoer  who  has  no  title  at  all.  Even  a 
gratuitous  bailee  may  maintain  trespass  against  a  wrongdoer. 
Booth  v.  Wilson,  1  Barn.  &  Aid.  59. 

An  agistor  of  cattle  who  has  no  lien  for  the  keeping,  may,  not- 
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withstanding,  maintain  trespass  against  a  stranger  for  taking  them 
away  from  his  possession.  Bass  v.  Pierce,  16  Barb.  595.  A  sher- 
iff or  constable  who  has  levied  upon  property  by  virtue  of  an  exe- 
cution, may  maintain  trespass  against  a  stranger  who  takes  them 
away.  Barber  v.  Miller,  6  Johns.  195 ;  Barker  v.  Binninger,  14 
N.  Y.  270.  But  the  action  must  be  brought  by  the  sheriff  him- 
self, and  the  action  cannot  be  maintained  in  the  name  of  the  dep- 
uty. Terwilliger  v.  Wheeler,  35  Barb.  620.  And  where  an  of- 
ficer has  seized  property  on  an  execution,  or  by  virtue  of  an 
attachment,  trespass  will  lie  against  a  stranger  who  takes  it  or 
injures  it,  but  the  action  must  be  brought  in  the  name  of  the 
officer,  and  not  in  the  name  of  the  plaintiff  in  the  process.  Skin- 
ner V.  Stewart,  39  Barb.  206]  Barker  v.  Mathews,  1  Denio,  335. 
And  in  such  a  case,  the  officer  need  not  produce  the  judg-ment; 
his  execution  is  sufficient.    Spoor  v.  Holland,  8  Wend.  445. 

Proof  that  the  plaintiff  is  the  absolute  or  general  owner  of  the 
property,  without  proof  of  actual  possession,  is  sufficient  to  main- 
tain the  action,  for  the  general  title  or  ownership  of  the  property 
of  chattels  prima  facie  draws  to  it  the  possession.  Thorp  v.  Bur- 
ling, 11  Johns.  285 ;  Aikin  v.  Buck,  1  Wend.  466 ;  Gordon  v. 
Harper,  7  Term,  9.  And  where  the  owner  of  a  chattel  has  de- 
posited the  chattel  with  a  bailee,  with  a  right  to  the  possession 
at  any  time,  he  may  maintain  trespass  against  one  who  wrong- 
fully injures  the  chattel  or  takes  it  from  the  bailee.     Ih. 

A  purchaser  of  personal  property  who  has  purchased  under  a 
sale  which  transferred  the  title  of  the  property  to  him,  may  main- 
tain trespass  against  one  who  wrongfully  injures  or  takes  it  away. 
Parsons  v.  Dickinson,  11  Pick.  352 ;  Thomas  v.  Phillips,  7  Carr. 
&  Payne,  573. 

A  special  property  or  interest  of  a  limited  or  temporary  nature 
is  sufficient  to  sustain  the  action  in  some  cases,  as  where  a  bailee 
holds  it  under  an  authority  from  the  general  owner,  coupled  with 
an  interest  in  it.  A  factor,  commission  merchant,  or  consignee 
of  goods,  has  such  an  interest  as  will  maintain  the  action.  Fow- 
ler V.  Doum,  1  Bos.  &  Pul.  45. 

So  in  the  case  of  a  simple  bailment  of  a  chattel,  without  reward, 
either  trover  or  trespass  may  be  maintained  by  either  bailor  or 
bailee,  against  one  who  wrongfully  takes  it  out  of  the  bailee's 
possession.  Nicolls  v.  Bastard,  2  Cromp.  Mees  &  Eos.  659.  The 
lender  of  a  chattel  for  a  special  purpose  may  maintain  trespass 
against  one  who  takes  it  on  an  execution  issued  against  the  bor- 
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rower.  Root  v.  Chandler,  10  Wend.  110.  And  see  Nash  v. 
Masher,  19  Wend.  431.  One  who  erects  a  tombstone  may  main- 
tain trespass  against  another  who  wrongfully  removes  it  from  the 
churchyard  and  erases  the  inscription.  Spooner  v.  Brewster,  3 
Bing.  136,  ;S^.  C.  2  Carr.  &  Payne,  34. 

A  landlord  who  wrongfully  removes  a  tenant's  doorplate  from 
the  front  door  of  a  house  occupied  by  the  tenant,  is  liable  in 
trespass.  Lane  v.  Dixon,  3  C.  B.  776.  Chasing  another  per- 
son's cattle,  in  person  or  with  a  dog,  is  a  trespass  for  which  an 
action  will  lie,  unless  the  defendant  is  justified  in  doing  so,  for 
the  purpose  of  driving  them  from  his  premises  or  close  where 
they  were  trespassing.  But  if  a  dog  chases  cattle  in  the  absence 
of  his  master,  no  action  of  trespass  will  lie ;  and  an  action  on  the 
case  cannot  be  maintained  against  him  unless  he  knew  that  the 
dog  was  accustomed  to  chase  cattle. 

Trespass  will  lie  for  wrongfully  killing  a  dog,  for  a  dog  is  a 
tame  animal,  and  there  may  be  a  property  in  him  as  well  as  in 
other  tame  animals.  Though  there  are  instances  in  which  a  dog 
may  be  justifiably  killed  as  a  nuisance.  If  tame  or  domestic 
animals  or  fowls  trespass  upon  the  lands  of  another,  it  will  be  a 
trespass  to  kill  them,  even  though  they  are  trespassing  at  the  time 
on  the  lands  of  the  person  by  whom  they  are  killed.  Matthews 
V.  Fiestel,  2  E.  D.  Smith,  90.  If  goods  which  are  given  at  one 
place  are,  at  the  time  of  the  gift,  in  another  place,  and  they  are 
afterward  converted  by  a  stranger  before  the  donee  can  take 
possession  of  them,  an  action  will  lie  by  the  donee  against  such 
stranger  for  the  conversion.     Collins  v.  Bowen,  8  Blackf.  262. 

A  person  to  whom  goods  are  sent  on  a  contract  of  sale  or  re- 
turn is'  conditionally  the  owner,  and  he  may  maintain  trespass 
against  one  who  wrongfully  injures  or  takes  them  away.  Colwell 
V.  Reeves,  2  Camp.  575. 

Where  the  owner  of  horses  and  a  carriage,  or  a  livery-stable- 
keeper  lets  them  out,  and  sends  his  ovtm  driver  with  them,  he 
may  maintain  trespass  for  an  injury  done  to  them  by  a  stranger. 
Dean  v.  Branthwaite,  5  Esp.  35.  But  if  the  exclusive  possession 
of  the  thing  is  transferred  to  the  bailee  for  a  particular  time,  and 
it  is  injured  during  that  time,  trespass  will  not  lie,  because  the 
owner  has  no  right  of  possession  until  the  bailment  is  determined. 
Hall  V.  Richard,  3  Camp.  187;  Ward  v.  Macauley,  4  Term,  490; 
Gordon  v.  Harper,  7  Term,  11 ;  Pain  v.  Whittaher,  1  E.  &  M.  99. 
The  reason  why  trespass  will  not  lie  is,  that  trespass  is  an  action 
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for  an  injury  to  the  possession,  and  so  long  as  a  party  is  neither 
in  possession,  nor  has  any  right  of  possession,  at  the  time  of  the 
injury,  there  is  no  ground  of  action.  But  an  action  on  the  case 
may  be  maintained  by  the  owner,  for  such  injury  as  he  has  sus- 
tained by  the  wrongful  acts  of  the  defendant.  Ih. 

An  assignee  of  a  judgment  which  is  satisfied,  who  procures  an 
execution  to  be  issued  and  levied  upon  the  property  of  the  defend- 
ant in  the  judgment,  is  a  trespasser.  McQuinty  v.  IlerricTc,  5 
Wend.  240.  A  sheriff  or  a  constable  who  levies  an  execution 
after  the  return  day  is  also  a  trespasser.  Yail  v.  Lewis,  4  Johns. 
450.  A  collector  of  a  school  district  tax  must  fully  execute  the 
warrant  for  its  collection  within  the  time  limited  for  its  execution, 
unless  it  is  renewed,  and  though  he  levies  within  the  time,  he  is 
a  trespasser  for  selling  after  its  expiration.  Stroud  v.  Butler,  18 
Barb.  327.  Assessors  of  taxes  are  liable  as  trespassers  for  a  levy 
under  their  roll,  upon  the  property  of  a  nonresident  of  a  town, 
assessed  thereon  by  them  upon  his  personal  property.  People  v. 
Supervisors  of  Chenango,  11  IST.  Y.  563;  Mygatt  v.  Washburn, 
15  N.  Y.  316.  A  justice's  attachment,  when  issued  without  proper 
proof  and  security,  is  a  nullity,  and  if  executed  by  taking  the 
property  of  the  defendant  named  in  the  process,  the  plaintiff  and 
the  justice  will  both  be  trespassers.  Davis  v.  Marshall,  14  Barb. 
96;  Voshurgh  v.  Welch,  11  Johns.  174;  Adlcins  v.  Brewer,  3  Cow. 
206. 

When  the  jurisdiction  of  the  court  or  officer  is  made  to  depend 
on  the  return  of  process  in  a  given  form,  or  proof  of  a  particular 
fact,  and  the  return  is  not  substantially  in  the  form  prescribed, 
or  the  fact  is  not  proved,  the  court  or  officer  does  not  acquire 
jurisdiction  and  the  proceedings  are  utterly  void.  Stone  v.  Mil- 
ler, 62  Barb.  430. 

Every  unlawful  interference  with  the  property  of  another  is  a 
trespass,  although  there  is  no  manual  seizing,  as  where  the  prop- 
erty is  within  the  reach  of  an  officer  with  process,  and  he  requires 
security  that  it  shall  be  forthcoming,  as  a  condition  of  his  not 
taking  it  away,  for  levying  and  taking  a  receiptor  will  be  a  tres- 
pass if  not  lawfully  done.  Wintringham  v.  Lafoy,  7  Cow.  735 ; 
Phillips  v.  Hall,  8  Wend.  610.  In  an  action  of  trespass,  it  was 
shown  that  the  defendant  admitted  that  he  had  levied  upon  the 
property,  and,  at  the  same  time,  had  exhibited  the  execution  and 
stated  the  amount,  and  had  refused  to  disclaim  the  levy ;  this  was 
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held  to  be  sufficient  to  charge  him  as  a  trespasser.  Copley  v. 
Rose,  2  K  Y.  115. 

A  mere  levy  upon  personal  property  by  an  officer,  where  it  is 
not  aiithorized  by  law,  without  either  a  sale  or  a  removal,  is  a 
trespass.  Stewart  v.  Wells,  6  Barb.  79.  If  a  wrongful  levy  is 
made  by  the  direction  of  the  plaintiff,  he  and  the  officer  are  both 
trespassers.  lb.  And  see  Sternwald  v.  Siegel,  7  Misc.  70 ;  Krei- 
ser  V.  Scofield,  9  Misc.  200 ;  Pool  v.  Ellison,  56  Him,  108 ;  Dyett 
V.  Hyman,  129  !N".  Y.  351.  The  execution  of  a  bond  to  the  sheriff 
indemnifying  him  against  damages  resulting  from  an  unlawful 
levy  and  sale  made  by  him,  shows  a  controlling  authority  on  the 
part  of  the  indemnitors  over  the  action  of  the  sheriff  in  procuring 
the  consummation  of  the  trespass,  and  renders  them  jointly  and 
severally  liable  with  the  sheriff  for  the  damages  occasioned  there- 
by. Ih.  And  where  the  plaintiff  directs  the  officer  who  executes 
the  process  to  do  the  acts  complained  of,  he  cannot  set  up  that  the 
process  and  not  the  direction  influenced  the  officer.  Coates  v. 
Darby,  2  IST.  Y.  517.  The  president  of  a  bank,  being  applied  to 
by  a  constable  for  instructions  as  to  a  levy  made  on  an  attachment 
for  the  bank  upon  certain  property,  advised  with  an  attorney,  and 
directed  the  attorney  to  do  what  he  thought  best,  and  the  attorney 
instructed  the  constable  to  sell,  and  the  constable  sold  the  prop- 
erty; this  was  held  to  render  the  president  a  trespasser  in  the 
taking  as  well  as  in  the  sale  of  the  property.  Judson  v.  Cook,  11 
Barb.  642.  A  party  who  directs,  and  the  officer  who  makes,  an 
oppressive  levy,  is  responsible  for  the  unlawful  act.  Cantine  v. 
Clark,  41  Barb.  629.  As  to  the  officer,  the  rule  is  that,  where  a 
ministerial  officer  does  anything  contrary  to  the  duty  of  his  office, 
and  damage  thereby  accrues,  an  action  lies.     lb. 

But  to  render  a  party  liable  for  a  previous  trespass  committed 
by  another,  in  his  name,  and  for  his  benefit,  it  ought  to  be 
proved  that  he  assented  to  the  trespass,  or  ratified  it,  with  a  full 
knowledge  of  the  facts.  Fox  v.  Jackson,  8  Barb.  355.  The  fact, 
simply,  that  a  plaintiff,  in  an  ordinary  judgment  and  execution, 
receives  the  proceeds  of  a  sale  on  the  execution,  in  ig-norance  of 
the  fact  that  they  are  the  result  of  a  trespass,  will  not  make  the 
plaintiff  responsible  for  the  trespass.  Hill  v.  White,  46  App. 
Div.  360 ;  Clark  v.  Woodruff,  83  N.  Y.  518.  If,  however,  he  re- 
ceives and  retains  the  proceeds  with  knowledge  of  the  facts,  he 
is  liable.  Hill  v.  White,  46  App..  Div.  360;  Murray  v.  Bininger, 
3  Abb.  Ct.  App.  Dec.  336.     If  A.  sues  out  an  attachment  or  an 
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execution  and  delivers  it  to  a  constable,  who  wrongfully  levies 
upon  the  goods  of  B.,  and  A.  afterward,  and  with  a  knowledge  of 
the  facts  of  B.'s  claim  promises  to  indemnify  the  constable,  or  does 
indemnify  him,  he  will  be  liable  for  the  trespass.  Herring  v.  Hop- 
Tpoch,  15  ]Sr.  Y.  409,  8.  C.  3  Duer,  20;  Root  v.  Chandler,  10 
Wend.  110;  Fonda  v.  Yan  Home,  15  Wend.  631 ;  Davis  v.  Neir- 
Idrh,  5  Denio,  92;  Fox  v.  Jackson,  8  Barb.  355;  Pool  v.  Ellison, 
56  Hun,  108 ;  Dyett  v.  Hyman,  129  N.  Y.  351. 

There  cannot  be  a  trespass  by  relation,  when  the  act  was  law- 
ful at  the  time  when  it  was  committed.  TJiarpe  v.  Stallwood,  5 
Man.  &  Grang.  760 ;  Pratt  v.  Potter,  21  Barb.  589. 

To  maintain  an  action,  the  plaintiff  must  prove  that  the  tres- 
pass was  committed  by  the  defendant,  or  by  his  orders,  or  at  his 
instigation.  If  the  defendant  himself  did  the  act,  or  was  present 
aiding  and  abetting  in  its  commission,  or  if,  before  the  trespass 
was  done,  he  ordered,  incited,  or  advised  the  party,  who  after- 
ward did  it,  to  commit  it,  proof  of  these,  or  of  any  of  these,  will 
be  sufficient  to  sustain  the  action. 

If  an  officer,  under  a  warrant  against  the  goods  of  one  person, 
levies  upon  the  goods  of  another,  the  party  for  whom  the  Avarrant 
was  issued  will  not  be  liable  for  the  trespass  unless  it  is  shown 
that  he  authorized  the  unlawful  act.  Mere  causing  the  process 
to  issue,  and  setting  the  proper  officers  in  motion  in  the  execution 
of  the  process,  will  not  render  him  liable;  nor  will  the  fact  that 
his  attorney  directed  the  seizure  have  that  effect  in  the  absence 
of  proof  of  special  authority  in  the  attorney.  Welsh  v.  Cochran, 
63  K  Y.   181. 

In  actions  of  trespass,  the  plaintiff  is  not  bound  to  join  all  the 
wrongdoers  as  defendants.  He  may  do  so  or  not,  at  his  election. 
See  Parties  to  Actions.  All  the  persons  who  direct  or  assist  in 
the  commission  of  a  trespass  are  liable  as  principals;  and  an 
agent  or  servant  is  liable  as  a  principal  to  the  plaintiff,  whether 
such  servant  did  the  act  by  the  authority  of  his  master  or  not. 

Trespass  lies  in  some  cases  for  an  injury  or  wrongful  act  which 
is  done  to  a  personal  chattel,  while  it  is  in  the  lawful  adverse 
possession  of  the  wrongdoer,  as,  where  the  act  done  is  such  as  to 
render  the  defendant  a  trespasser  ah  initio,  or  from  the  begining. 
This  is  illustrated  by  those  cases  in  which  a  person  acts  with 
propriety  in  the  first  instance,  when  he  acts  under  an  authority 
or  license  given  by  the  law,  but  he  afterwards  abuses  it,  in  which 
case  the  taking  will  be  illegal  as  well  as  the  subsequent  acts.     If 
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property  is  taken  damage  feasant,  as  it  lawfully  may,  still,  if  the 
party  taking  it  subsequently  injures  or  destroys  it,  he  will  be 
liable  to  trespass.  Beynell  v.  Champemoon,  Cro.  Car.  228 ;  Bag- 
shawe  v.  Ooward,  Cro.  Jac.  14T ;  Oxley  v.  Watts,  1  Term,  12 ; 
Dye  V.  Leatherdale,  3  Wils.  20. 

A  defendant,  whether  a  natural  person  or  a  corporation,  is  not 
liable  for  a  willful  act  of  his  servant,  which  amounts  to  a  trespass. 
Chandler  v.  Brouglvton,  1  Cromp.  &  Mees.  29 ;  Vanderhilt  v. 
Richmond  Turnpike  Co.  2  IST.  Y.  479.  But  if  the  master  directs 
his  servant  to  do  an  act,  the  natural  consequence  of  which  is  a 
trespass,  he  will  be  liable  if  the  servant  does  the  act,  even  though 
he  directed  the  servant  not  to  trespass.  Gregory  v.  Piper,  9  Barn. 
&  Cress.  591.  So,  where  the  act  done  is  a  part  of  the  appointed 
and  regular  duty  of  the  defendant's  agent,  the  defendant  will  be 
liable,  although  the  agent  may  have  done  the  act  maliciously  in- 
stead of  negligently.  Meyer  v.  Second  Avenue  B.  B.  Co.  8  Bosw. 
305 ;  Green  v.  London  General  Omnibus  Co.  7  C.  B.  N.  S. 
290. 

The  owner  of  animals  of  a  tame  nature,  such  as  horses,  cattle, 
etc.,  is  liable  in  trespass  for  such  injuries  as  they  may  do  in  pur- 
suance of  a  natural  propensity,  such  as  trespassing  upon  the  lands 
of  another,  even  though  there  is  no  proof  that  he  had  notice  of 
their  propensity  to  do  such  mischief. 

If  cattle  being  driven  along  a  public  highway,  and  properly  at- 
tended, escape  without  the  driver's  fault  into  the  abutting  land, 
which  is  not  fenced,  the  owner  is  not  liable  for  the  damage  done 
if  he  makes  fresh  pursuit  and  all  proper  endeavors  for  the  re- 
turn of  the  cattle ;  and  the  owner  of  the  next  adjoining  land  also, 
upon  which  the  cattle  pass,  there  being  no  division  fence  to  ex- 
clude them,  has  no  cause  of  action  against  the  owner  of  the  cattle. 
Wood  V.  Snider,  108  App.  Div.  168.  An  action  for  trespass  does 
not  lie  merely  because  a  dog  enters  upon  the  plaintiff's  premises, 
unaccompanied  by  the  owner.  Buchanan  v.  Stout,  123  App. 
Div.  648.  The  landlord  and  tenant  of  a  farm  worked  on  shares, 
each  owning  a  certain  number  of  cows  placed  thereon,  are  both 
liable  for  a  trespass  committed  by  the  cows.  Harrison  v.  McClel- 
lan,  118  IST.  Y.  Supp.  573.  Until  a  fence  has  been  established  by 
prescription,  by  agreement,  or  by  action  of  fenceviewers,  the  par- 
ties remain  under  their  common-law  rights  and  liabilities,  which 
require  each  to  keep  his  cattle  at  home  or  make  good  the  damage 
they  do  their  neighbors.    Ih ;  Wood  v.  Snider,  187  IST.  Y.  28. 


TEESPASS  TO  PKOPEETY.  1289 

Trespass  will  not  lie  for  an  injury  to  personal  property,  if  the 
act  is  the  result  of  an  unavoidable  accident.  WaJceman  v.  Robin- 
son, 1  Bipg.  213.  But,  in  such  a  case,  it  must  appear  that  the 
accident  was  unavoidable,  and  that  no  blame  was  imputable  to 
the  defendant  Center  v.  Finney,  17  Barb.  94 ;  Dygert  v.  Brad- 
ley, 8  Wend.  469.  And  see  Harvey  v.  Dunlop,  Hill  &  Denio, 
193. 

An  action  of  trespass  to  personal  property  is  foimded  upon  an 
injury  to  the  possession,  and  where  the  plaintiff  has  no  possession, 
or  where  he  is  not  entitled  to  possession  of  the  property  at  the 
time  of  the  injury  to  it,  he  cannot  maintain  this  action.  But  it 
does  not  follow  that  he  is  remediless,  for  an  action  of  trover,  or 
of  replevin,  or  for  the  value  of  the  property  as  upon  a  sale,  is 
generally  as  desirable  a  remedy.  And,  at  all  events,  it  is  clear 
that  the  law  will  give  some  remedy,  even  if  trespass  cannot  be 
maintained. 

In  trespass,  the  party  is  liable  to  an  action,  even  if  he  takes  the 
property  for  a  single  moment,  though  in  trover  there  must  be  a 
conversion.  Price  v.  Helyar,  4  Bing.  597.  Where  the  taking  is 
wrongful,  trespass  lies,  even  though  the  property  be  returned  and 
accepted,  for  the  return  merely  goes  in  mitigation  of  damages. 
Hanmer  v.  Wilsey,  17  Wend.  91;  Otis  v.  Jones,  21  Wend.  394; 
Hibbard  v.  Stewart,  1  Hilt.  207 ;  Brown  v.  Feeter,  7  Wend. 
301 ;  Boiuman  v.  Teall,  23  Wend.  306. 

The  defendant  had  a  quarrel  with  a  negro  boy  in  a  street  in  a 
city,  and  he  then  pursued  the  boy  with  a  pickaxe,  when  the  boy, 
in  his  terror,  fled  into  the  plaintiff's  store,  and  in  his  endeavor  to 
keep  out  of  the  defendant's  way,  he  ran  against  a  cask  of  wine, 
broke  the  faucet,  and  caused  a  portion  of  the  wine  to  run  out  and 
be  lost,  and  the  defendant  was  held  liable  in  trespass  for  the  in- 
jury. Vandenburg  v.  Truax,  4  Denio,  464.  The  defense  in  an 
action  of  trespass  will  be  governed  by  the  answer  interposed.  If 
a  general  denial  of  the  complaint  is  made,  the  plaintiff  will  have 
to  prove  all  the  facts  necessary  to  constitute  a  cause  of  action 
against  the  defendant.  If  the  defendant  relies  upon  an  affirma- 
tive defense,  he  must  set  it  up  in  his  answer,  and  prove  it  on  the 
trial.  There  are  numerous  cases  in  which  an  action  of  trespass 
cannot  be  maintained,  either  because  of  a  want  of  possession  at 
the  time  of  the  injury,  or  because  the  law  does  not  give  a  right 
of  action  under  the  circumstances  of  the  case. 

In  trespass,  it  is  no  defense  that  the  title  to  the  property  is  in 
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a  stranger,  though  it  is  otherwise,  in  trover.  Demick  v.  Chapman, 
11  Johns.  132;  Cooh  v.  Howard,  13  Johns.  276;  Aikin  v.  Buck, 
1  Wend.  466.  See  Wheeler  v.  Laiison,  103  X.  Y.  40 ;  Stoivell  v. 
Otis,  71  N.  Y.  86. 

A  mere  bailee  of  goods,  for  keeping  them,  cannot  maintain 
an  action  of  trespass  against  an  officer  who  takes  them  on  an 
execution  against  the  owner,  even  thotigh  the  property  is  exempt 
from  execution.  Michles  v.  Tmisley,  1  Cow.  114.  The  exemp- 
tion is  a  personal  privilege,  of  which  the  owner  alone  can  avail 
himself.  II.  The  owner  could  maintain  the  action,  if  he  chose 
to  bring  one.    Livor  v.  Orser,  5  Duer,  501. 

If  the  owner  of  the  injured  property  caused  the  injury,  or  con- 
tributed to  it  by  willfulness,  negligence,  or  otherwise,  he  cannot 
maintain  trespass.  Tonawanda  R.  B.  Co.  v.  Hunger,  5  Denio, 
255;  Iloti  v.  Wilkes,  3  Barn.  &  Aid.  304;  Brownell  v.  Flagler,  5 
Hill,  282.  JSTor  can  he  maintain  an  action  in  any  form.  So, 
where  a  dog  is  a  public  nuisance,  an  action  of  trespass  will  not 
lie  for  killing  him.  Dunlap  v.  Snyder,  17  Barb.  561 ;  Putnam 
V.  Payne,  13  Johns.  312;  Hinckley  v.  Emerson,  4  Cow.  351. 
And  where  a  domestic  animal  does  an  injury  to  the  personal 
property  of  another,  and  the  injury  done  is  one  which  is  not 
usually  committed  by  such  animals,  as  where  the  defendant's 
sow  and  pigs  tore  and  injured  the  plaintiff's  cow  and  calf 
so  that  they  died,  it  was  held  that  no  action  lay  unless  it  was 
shown  that  the  defendant  had  notice  of  the  vicious  propensity. 
Van  Leuven  v.  Lyke,  1  N.  Y.  515,  8.  C.  4  Denio,  127.  But  if 
the  defendant's  animals  had  been  trespassers  upon  the  plaintiff's 
land  at  the  time  of  committing  the  injury,  an  action  of  trespass 
would  lie,  without  alleging  or  proving  knowledge  by  the  defend- 
ant. Ih.  But  the  action  ought  to  be  for  a  trespass  to  the  plain- 
tiff's close,  and  alleging  the  injury  to  his  cattle,  as  matter  in 
aggravation  of  the  trespass.  Ih.  And  see  Dunckle  v.  Kocker,  11 
Barb.  387,  to  the  same  effect.  If  property  is  levied  upon  by  an 
officer  on  an  execution,  the  plaintiff  in  the  execution  cannot  main- 
tain trespass  against  the  wrongdoer;  the  action  must  be  brought 
by  the  officer.  Barker  v.  Mathews,  1  Denio,  335 ;  Skinner  v. 
Stuart,  39  Barb.  206. 

A  mere  ministerial  officer  who  executes  process  directed  and 
delivered  to  him,  and  which  is  regular  on  its  face,  is  not  liable  in 
trespass  for  executing  it  according  to  its  commands.  Alexander 
V.  Hoyt,  7  Wend.  89 ;  Ahhott  v.  Yost,  2  Denio,  86 ;  Savacool  v. 
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BougUon,  5  Wend.  170;  Coon  v.  Congden,  12  Wend.  496;  Henry 
V.  Lowell,  16  Barb.  268 ;  Imbert  v.  lialloch,  23  How.  456 ;  Strong 
V.  Walton,  47  App.  Div.  114;  Troy  &  Landnghurgh  B.  B.  Co. 
V.  Kane,  72  IST.  Y.  614. 

Where  the  court  or  officer  has  jurisdiction  of  the  subject-matter, 
and  the  process  is  regular  on  its  face,  the  oificer  need  not  inquire 
whether  there  was  jurisdiction  in  fact;  for  an  officer  is  not  bound 
to  inquire  into  the  validity  of  the  proceedings,  nor  into  the  regu- 
larity of  the  process.  Beach  v.  Fumam,  9  Johns.  229;  Warner 
V.  Shed,  10  Johns.  138 ;  Suydam  v.  Keyes,  13  Johns.  444;  Imbert 
V.  Hallock,  23  How.  456.  If  a  justice  of  the  peace  has  jurisdic- 
tion of  the  subject-matter,  and  he  issues  an  attachment  which  is 
regular  on  its  face,  it  will  protect  the  constable  who  executes  it; 
and  proof  that  he  knew  facts  which  rendered  it  void  is  not  ad- 
missible. Wehher  v.  Oay,  24  Wend.  485;  People  v.  Warren,  5 
Hill,  440.  If  the  process  is  fair  on  its  face,  the  officer  will  be 
justified  in  executing  it,  even  though  he  knew  facts  which  ren- 
dered it  void.  Thomas  v.  Clapp,  20  Barb.  165.  An  action  will 
not  lie  for  acts  done  under  process  regular  on  its  face,  and  which 
the  magistrate  has  jurisdiction  to  issue,  unless  the  acts  be  ma- 
licious. Beaty  v.  PerJcins,  6  Wend.  382 ;  Hallock  v.  Dominy,  69 
]Sr.  Y.  238.  A  constable  will  be  protected  in  the  execution  of 
process,  regular  and  legal  on  its  face,  though  issued  upon  a  judg- 
ment rendered  without  jurisdiction.  Cornell  v.  Barnes,  7  Hill, 
35.  And  see  Bacon  v.  Cropsey,  7  IST.  Y.  195,  199.  A  constable 
is  protected  in  executing  a  justice's  execution,  which  is  valid  on 
its  face,  even  though  the  execution  is  actually  void.  Lewis  v. 
Palmer,  6  Wend.  367.  Process,  regular  on  its  face,  and  emanat- 
ing from  a  court,  or  a  body  of  men  having  jurisdiction  of  the 
subject-matter,  protects  the  ministerial  officer  executing  it.  Shel- 
don V.  Van  Bushirk,  2  N".  Y.  473.  Taking  an  indemnity  does 
not  deprive  the  officer  of  the  protection  which  his  process  affords. 
Horton  v.  Hendershot,  1  Hill,  118.  If  the  process  is  valid  on  its 
face,  it  Avill  not  only  protect  the  officer,  but  also  all  others  who  act 
in  his  aid  in  executing  it.  Henry  v.  Lowell,  16  Barb.  268.  But 
if  the  process  shows  on  its  face  that  the  officer  or  person  who 
issued  it  had  no  jurisdiction  of  the  subject-matter  or  of  the  proc- 
ess, the  officer  will  be  a  trespasser  if  he  executes  it.  Castellanos 
V.  Jones,  5  W.  Y.  164;  Stroud  v.  Butler,  18  Barb.  327.  When 
it  appears  on  the  face  of  process  that  the  court  or  officer  issuing 
it  had  not  jurisdiction  of  the  subject-matter  of  the  suit  and  of 
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the  person  of  the  party,  it  is  void  not  only  as  against  the  court  or 
magistrate  and  the  party  suing  it  out,  but  affords  no  protection  to 
the  officer.  Patrick  v.  Salinger,  9  Daly,  151;  U.  L.  T.  Co.  v. 
Grant,  13Y  N.  Y.  7,  11. 

Where  an  action  to  recover  a  penalty  for  an  amount  less  than 
$200  is  regularly  brought  before  a  justice  of  the  peace,  he  has 
jurisdiction  to  pass  upon  every  question  in  the  action,  including 
the  validity  of  the  lavr  imposing  the  penalty,  and,  so  long  as  the 
judgment  rendered  therein  remains  unreversed,  it  is  conclusive 
between  the  parties  of  every  question  necessarily  embraced  therein. 
Process  issued  upon  such  judgment  authorizing  the  imprisonment 
of  the  defendant  is  a  protection  to  the  officer  executing  it,  and 
to  the  parties  at  whose  instance  it  was  issued  and  served,  although 
the  law  under  which  it  issued  was  unconstitutional.  Halloch  v. 
Dominy,  69  IST.  Y.  238.  But  where  the  property  of  a  citizen  has 
been  seized  under  aud  pursuant  to  process  issued  by  a  State  offi- 
cer acting  under  an  unconstitutional  law,  a  different  rule  prevails. 
There  the  officer  issuing  the  process  has  no  general  judicial  author- 
ity, as  in  the  case  last  cited,  his  process  is  void,  and  he  is  a  tres- 
passer; and  if  the  process  recites  the  authority  under  which  it 
issues,  and  thus  shows  the  want  of  jurisdiction  in  the  officer  issu- 
ing if,  it  is  no  protection  to  the  officer  executing  it,  and  he  also 
is  a  trespasser.     U.  L.  T.  Co.  v.  Grant,  137  IST.  Y.  7. 

An  officer  who  is  sued  for  taking  property  need  only  produce 
his  execution,  and  he  is  not  bound  to  produce  or  prove  the  judg- 
ment on  which  it  was  issued,  when  the  action  is  brought  by  the 
defendant  in  the  execution.    Holmes  v.  Nuncaster,  12  Johns.  395. 

Where  an  officer  is  sued  by  a  stranger  for  taking  his  goods  on 
an  execution,  he  must  prove  both  the  judgment  and  execution 
in  his  defense.  High  v.  Wilson,  2  Johns.  46 ;  Jackson  v.  Has- 
brouek,  12  Johns.  213 ;  Burt  v.  Place,  4  Wend.  591.  ) 

The  owner  of  property  cannot  maintain  trespass  against  one 
who  injures  it  while  it  is  in  the  custody  of  the  law.  Van  Brunt 
v,  Schenck,  11  Johns.  377.  And,  therefore,  if  property  is  prop- 
erly levied  upon  or  seized  by  an  officer  by  virtue  of  an  attach- 
ment, replevin  process,  execution,  tax  warrant  or  other  legal  proc- 
ess, the  owner  cannot  maintain  trespass  for  any  injury  which 
may  be  done  to  the  property  while  so  in  custody  of  the  law.  In 
such  cases,  the  owner  has  neither  the  possession  nor  the  right  to 
immediate  possession,  and,  therefore,  trespass  will  not  lie.  But 
the  owner  has  an  ample  remedy  in  an  action  on  the  case,  or  in 
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trover  or  replevin,  by  pursuing  the  regular  practice  ^r  v-elation  to 
those  forms  of  action,  v^hich  will  be  elsevrhere  explained. 

The  action  of  trespass  is  almost  invariably  founded  upon  a 
wrongful  taking  of  personal  property  -by  the  defendant  from  the 
possession  of  the  plaintiff.  And  when  the  taking  was  lawful,  or 
when  the  property  was  not  in  the  actual  or  the  constructive  pos- 
session of  the  plaintiff  at  the  time  of  the  injury,  there  is  no 
ground  of  action  in  trespass. 

But  there  are  very  numerous  cases  in  which  an  action  lies  for 
a  wrongful  injury  to  property,  notwithstanding  the  taking  may 
originally  have  been  lawful,  or  even  when  the  plaintiff  was  not 
entitled  to  the  possession  at  the  time  of  the  wrongful  acts  done 
by  the  defendant.  If  a  landlord  le'ases  premises,  including  per- 
sonal property  or  furniture,  and  an  injury  is  done  to  it  during 
the  continuance  of  the  term  for  which  it  was  leased,  here,  al- 
though trespass  will  not  lie,  yet  the  landlord  may  maintain  an 
action  on  the  case  for  the  injury  done  to  his  reversionary  interest. 
Ward  V.  Macauley,  4  Term,  489 ;  Gordon  v.  Harper:,  Y  Term,  9. 

So,  where  chattels  are  bailed  either  for  hire  or  gratuitously,  the 
owner  may  maintain  an  action  on  the  case  for  any  injury  done 
to  them  while  in  the  possession  of  the  bailee,  whether  the  chattels 
were  bailed  for  a  definite  time,  or  indefinitely.  Hall  v.  PicJcard, 
3  Camp.  187. 

In  all  such  actions  on  the  case  for  an  injury  to  personal  prop- 
erty, it  will  be  sufficient  for  the  plaintiff  to  show  that  he  had  a 
legal  interest  in  the  property  as  owner,  and  that  it  was  wrong- 
fully injured  by  the  defendant. 

§  3.  Trespass  upon  Real  Estate. 

As  a  general  rule,  it  may  be  said  that,  for  every  injury  to  real 
estate,  an  action  of  trespass  lies  in  favor  of  the  person  lawfully  in 
the  possession  of  such  lands.  But  there  is  a  restriction  upon  the 
right  of  bringing  that  action  in  any  place  in  which  the  plaintiff 
may  choose  to  sue.  'No  action  can  be  maintained  in  the  courts 
of  this  State  for  injuries  arising  from  a  trespass  committed  upon 
lands  which  are  situated  in  another  State.  Watts  v.  Kinney,  6 
Hill,  82,  8.  0.  23  Wend.  484;  Hurd  v.  Miller,  2  Hilt.  540. 
And  the  objection  may  be  taken  by  way  of  a  motion  for  a  nonsuit 
at  the  trial.    Ih.    See  Hiienermund  v.  Erie  By.  Co.  48  How.  55. 

At  common  law,  an  action  for  trespass  for  an  injury  to  real  es- 
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tate  was  local,  and  could  only  be  tried  in  the  county  where  the 
real  estate  was  located.  But  it  was  held  that  this  rule  had  no 
application  to  justices'  courts,  and  that  the  action  might  be  brought 
before  a  justice  of  another- county.  Graves  v.  McKeon-,  2  Denio, 
639 ;  3  Denio,  610.  And  see  Bogert  v.  HaigU,  20  Barb.  252 ; 
Lapham  v.  Rice,  55  X.  Y.  472,  477. 

Trespass  to  realty  consists  in  a  wrongful  and  unwarrantable 
entry  upon  the  soil  or  land  of  another,  which  the  law  entitles  or 
denominates  a  trespass  by  "breaking  his  close;"  these  words  be- 
ing derived  from  the  form  of  the  writ  of  trespass  anciently  in 
force,  commanding  the  defendant  to  show  cause  qtiare  clausum 
fregit,  or,  in  other  words,  to  show  wherefore  he  broke  the  plaintiff's 
close.  The  true  meaning  and"  significance  of  this  word  "clausum" 
is  clearly  explained  as  follows:  Every  man's  land  is,  in  the  eye 
of  the  law,  inclosed  and  set  apart  from  his  neighbor's ;  and  that, 
either  by  a  visible  and  material  fence,  as  one  field  is  divided  from 
another  by  a  hedge,  ditch,  or  fence,  or  by  an  ideal  invisible 
boundary  existing  only  in  contemplation  of  law,  as  where  one 
man's  land  adjoins  another's  in  the  same  field.  Any  entry  upon 
a  man's  close,  or  any  breach  of  it,  if  unauthorized  by  him  and 
unjustified  by  law,  carries  necessarily  with  it  some  damage  or 
other.  Entich  v.  Carrington,  2  Wils.  275,  291 ;  Pierce  v.  Hosmer, 
66  Barb.  345.  Wood  v.  Snider,  187  JST.  Y.  28.  Proof  of  the  al- 
leged trespass  will,  without  any  proof  of  damage  sustained,  en- 
title the  plaintiff  to  a  verdict ;  and  the  reason  and  justice  of  this 
rule  is  quite  evident.  For  the  vindication  of  every  legal  right 
there  is  a  remedy ;  when,  therefore,  there  has  been  a  violation  of  a 
right,  the  person  injured  is  entitled  to  an  action,  and  consequently 
to  at  least  nominal  damages — such  damages  being  given  in  order 
to  vindicate  the  right  which  has  been  invaded,  and  such  further  or 
special  damages  being  awarded  as  may  be  proper  to  remunerate 
and  compensate  the  plaintiff'  for  any  specific  damage  which  he  has 
sustained.  It  is  on  this  principle  that  a  person  may  support  an 
action  of  trespass  for  an  unauthorized  entry  on  his  land,  although 
he  shows  no  actual  specific  damage  to  have  accrued  to  him;  nay, 
even  though  the  defendant  shows  that  the  act  in  question  was 
positively  beneficial  to  the  plaintiff.  Parker  v.  Griswold,  17  Conn. 
286.  Every  unauthorized  or  unlawful  entry  upon  the  lands  of 
another  is  a  trespass,  and  whether  the  owner  suffers  much  or  little, 
he  is  entitled  to  a  verdict  for  some  damages.  Dixon  v.  Clow,  24 
Wend.  188;  Shannon  v.  Burr,  1  Hilt.  39.    It  is  not  necessary  that 
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the  person  committing  a  trespass  upon  the  lands  of  another  should 
go  on  such  lands  in  order  to  be  guilty  of  a  trespass ;  for,  if  a  per- 
son blasts  rocks  at  a  place  where  he  had  a  lawful  right  so  to  do,  yet, 
if  he  conducts  the  business  in  such  a  manner  that  some  of  the 
fragments  of  rock  are  thrown  upon  the  lands  of  his  neighbor  to 
tiie  injury  of  his  buildings,  this  will  be  a  trespass,  although  there 
was  no  negligence  or  want  of  skill  in  doing  the  work.  Hay  v. 
Cohoes  Co.  2  IST.  Y.  159 ;  Tremain  v.  Cohoes  Co.  2  'N.  Y.  163. 
Unless  authorized  by  law  to  do  so,  the  casting  of  stone  from  the 
bed  of  a  canal  in  process  of  construction  upon  the  land  of  an  ad- 
joining proprietor,  either  by  the  State  or  an  individual,  is  a 
trespass.  Si.  Peter  v.  Denison,  58  !N".  Y.  416.  But  see  Booth  v. 
Rome,  W.  &  0.  T.  R.  R.  Co.  140  IST.  Y.  267,  279;  Benner  v. 
Atlantic  Dredging  Co.  134  IST.  Y.  156.  There  is  no  presumption 
of  lawful  authority  for  an  intrusion  upon  private  property  from 
the  fact  that  the  act  was  done  or  directed  by  a  municipal  cor- 
poration having  general  powers  to  carry  out  public  improvements. 
Brandt  v.  City  of  Albany,  5  Hun,  591. 

Where  a  person  intentionally  throws  clubs,  sticks,  stones  or 
other  missiles  upon  the  land  of  another,  he  would  clearly  be  guilty 
of  a  trespass;  and  where  the  act  was  done  from  a  wrongful  or 
unlawful  motive,  the  damages  ought  not  to  be  merely  nominal. 
There  are  instances,  however,  in  which  it  is  not  a  trespass  to  place 
articles  upon  the  land  of  another  without  his  consent,  or  even 
against  his  will.  Where  a  line  fence  is  to  be  built  or  maintained 
upon  the  line  between  two  adjoining  landowners,  it  is  a  settled 
rule  of  law  in  this  State  that  either  party  may  build  a  rail  fence 
sometimes  called  a  crooked  or  Virginia  fence;  and,  although,  in 
such  cases,  the  corners  of  the  fence  may  project  so  as  to  extend 
some  three  feet  or  more  over  and  beyond  the  precise  or  mathe- 
matical line  of  division,  this  will  not  be  a  trespass.  Ferris  v.  Van 
Bushirl,  18  Barb.  297. 

Possession. —  At  common  law,  the  action  of  trespass  for  a  breach 
of  the  plaintiff's  close  was  founded  upon  an  actual  possession 
thereof  by  him;  and  to  maintain  the  action  the  plaintiff  must 
be  in  possession  in  person  or  by  his  servant  or  agent.  Proof  of 
possession  by  the  plaintiff  and  entry  by  the  defendants  entitles  the 
plaintiff  to  a  verdict  for  at  least  nominal  damages  in  an  action  for 
trespass  on  "ealty.  Steenburgh  v.  McRorie,  113  IST.  Y.  Supp. 
1118;  and  where  such  trespass  is  accompanied  by  personal  abuse, 


1296  TRESPASS  TO  PEOPERTY. 

he  is  entitled  to  exemplary  damages.  Ih.;  Sheldon  v.  Baumann, 
19  App.  Div.  63. 

At  common  law,  the  reversioner  could  not  maintain  an  action 
of  trespass  against  a  stranger  for  an  injury  done  to  the  rever- 
sioner while  a  tenant  was  in  possession,  because  the  person  in 
actual  possession  only  could  maintain  trespass.  Waste  was  the 
proper  remedy  for  an  injury  done  by  the  tenant,  or  an  action  on 
the  case  might  be  maintained  against  either  the  tenant  or  a  stranger 
by  the  reversioner.  The  common-law  rule  was  early  modified  in 
this  State  by  statute  (1  R  L.  527;  Laws  of  1836,  ch.  56,  §  33), 
and  under  the  Code  a  person  seized  of  an  estate  in  remainder  or 
reversion  may  maintain  an  action  founded  upon  an  injury  done 
to  the  inheritance,  notwithstanding  any  intervening  estate  for  life 
or  for  years.     Code  of  Civil  Pro.  §  1665. 

For  injuries  done  to  the  inheritance  by  a  stranger,  where  the 
actual  possessor  has  no  interest  in  the  lands  beyond  the  mere 
entry,  the  action  should  be  brought  by  the  reversioner.  Smith  v. 
Felt,  50  Barb.  612,  51  N".  T.  642. 

Under  the  law  as  it  now  stands,  the  owner  of  land  who  has 
demised  it  to  a  tenant  who  is  in  actual  occupation  of  the  demised 
premises  cannot  maintain  an  action  of  trespass  for  a  mere  unau- 
thorized entry  thereon  by  a  third  person,  causing  no  injury  to  the 
inheritance,  because  the  tenant  in  possession  is  the  party  aggrieved 
and  is  the  person  entitled  by  law  to  maintain  the  action.  But 
if  the  person  unlawfully  on  the  premises  should  dig  a  pit  thereon 
and  carry  away  sand  or  gravel,  the  owner  of  the  premises  may 
maintain  trespass  notwithstanding  the  lease,  but  in  such  action 
could  only  recover  for  the  injury  to  the  inheritance.  See  Wood  v. 
City  of  Williamshurgh,  46  Barb.  601 ;  Taylor  v.  Wright,  51  App. 
Div.  97;  Smith  v.  Felt,  50  Barb.  612.  Independently  of  any 
statute,  an  action  on  the  case  would  lie  by  a  remainderman  or 
reversioner  for  a  permanent  injury  to  real  estate,  although  it  may 
have  been  in  the  possession  of  another  at  the  time  when  the  injiiry 
was  done.  Cox  v.  Glue,  5  Man.  Grang.  &  Scott,  533 ;  Bay  v. 
Ayers,  5  Duer,  494;  Oxford  v.  Hallett,  14  East,  489.  Under  the 
Code,  the  name  and  form  of  actions  are  not  material  if  the  facts 
show  a  right  of  action  in  any  form. 

It  is  incumbent  upon  the  plaintiff  in  an  action  of  trespass  to 
show  actual  or  constructive  possession.  Carter  v.  Pitcher,  87  Hun, 
580.  An  owner  of  land  out  of  possession  has  no  right  of  action 
for  injuries  to  the  land  until  after  he  has  recovered  the  posses- 
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sion.  Wood  v.  Lafayette,  68  IST.  Y.  181 ;  De  Grauw  v.  Warner, 
89  Hun,  9.  The  action  of  trespass  quare  clausum  f regit  has  al- 
ways been  regarded  as  a  possessory  action,  and  one  that  could 
be  maintained  only  by  the  party  in  possession.  Campbell  v.  Ar- 
nold, 1  Johns.  511 ;  Tohey  v.  Webster,  3  Johns.  468 ;  Stuyvesant 
V.  Dunham,  9  Johns.  61;  Frost  v.  Duncan,  19  Barb.  560;  Zorn 
V.  Haahe,  75  Hun,  237.  Consequently  the  action  cannot  be  main- 
tained against  one  who  is  in  the  actual,  exclusive  and  adverse  pos- 
session of  the  locus  in  quo.    lb. 

A  party  in  possession  of  the  land  will  make  a  prima  facie  case 
sufficient  to  entitle  him  to  a  verdict  by  proof  of  such  possession  in 
himself,  and  of  an  entry  by  the  defendant.  This  is,  of  course, 
equivalent  to  saying  that  an  entry  upon  the  land  of  another  is 
prima  facie  tortious  so  as  to  cast  upon  the  defendant  the  necessity 
of  showing  title  in  himself  or  some  third  person,  and  proving  au- 
thority from  that  person  to  enter  upon  the  land  in  question. 

It  is  not  only  true,  as  a  general  rule,  that  actual  possession  is 
necessary  to  maintain  an  action  for  a  tort  or  wrong  to  real  or 
personal  estate,  but  it  is  equally  true  that  possession  alone  is 
sufficient  to  maintain  an  action  against  a  mere  wrongdoer  or 
trespasser.  Althause  v.  Rice,  4  E.  D.  Smith,  347;  Smith  v. 
Milles,  1  Term,  480 ;  Gourdier  v.  Cormacl;  2  E.  D.  Smith,  200 ; 
Hoyt  Y.  Oelston,  13  Johns.  141;  Hurd  v.  West,  7  Cow.  752; 
Orser  v.  Storms,  9  Cow.  687.  One  who  has  entered  upon  lands 
under  a  written  instrument  purporting  to  convey  the  locus  in  quo, 
and  has  cleared  and  improved  and  actually  occupied  a  part  of 
the  premises  under  his  deed  for  more  than  thirty  years,  has  con- 
structive possession  of  the  whole  lot  described  in  his  deed  suffi- 
cient to  enable  him  to  maintain  an  action  for  trespass  against  an 
intruder  or  any  person  not  having  a  superior  title  or  a  paramount 
right  of  possession.  Edwards  v.  Noyes,  65  I^.  Y.  125 ;  Donahue 
V.  Whitney,  133  IST.  Y.  178.  Proof  of  such  occupation  and  of  the 
entry  upon  the  lands  by  the  defendant  makes  a  prima  facie  case 
for  the  plaintiff.  But  the  defendant  may  meet  this  case  by  show- 
ing either  that  the  plaintiff's  deed  did  not  actually  include  the 
lands  where  the  alleged  trespass  was  committed,  or  that  the  de- 
fendant had  a  superior  right  of  possession.  Donohue  v.  Whitney, 
133  N.  Y.  178.  \Vhere  premises  are  vacant  at  the  time  of  the 
defendant's  entry,  the  legal  title  being  vested  in  another  person, 
the  latter  has  constructive  possession,  which  will  entitle  him  to 
maintain  trespass  for  such  entry.  Randall  v.  Sanders,  87  N.  Y. 
82 
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578.  And  where  the  holder  of  the  legal  title  has  died  since  such 
entry,  his  administrator  may  maintain  the  action.  lb.  Actual 
possession  is  not  in  all  cases  necessary,  for  when  the  plaintiff  is 
the  owner  of  the  property  injured,  and  is  entitled  to  the  imme- 
diate possession  of  it,  he  may  maintain  an  action  of  trespass  for 
the  injury  done.  Aihin  v.  Buck,  1  Wend.  466 ;  Putnam  v.  Wyley, 
8  Johns.  432.  The  rule  is  that  the  plaintiff  must  have  actual  pos- 
session at  the  time,  or,  what  is  deemed  equivalent,  a  possession 
which  the  legal  title  draws  after  it.  A  party  having  title  to 
lands,  though  not  in  the  actual  possession  thereof,  may  maintain 
trespass  against  another  who  is  not  himself  in  the  actual  posses- 
sion of  the  premises.  A  plaintiff  showing  title  to  lands  not  in 
the  possession  of  any  other  has  sufficient  possession  as  against 
a  stranger,  as,  in  such  case,  the  possession  follows  the  title.  See 
Van  Rensselaer  v.  Radcliff,  10  Wend.  639 ;  Holmes  v.  Seeley,  19 
Wend.  507;  Wichham  v.  Freeman,  12  Johns.  183,  184.  But  the 
legal  title  does  not  draw  after  it  the  possession  of  land  which 
is  at  the  same  time  in  the  actual,  exclusive  and  adverse  possession 
of  another.    Zorn  v.  HaaJce,  75  Hun,  235. 

Where  one  is  in  actual  possession  of  land,  whether  he  has  title 
to  it  or  not,  he  may  maintain  an  action  for  a  trespass  vipon  it 
against  any  person  other  than  the  real  owner  or  other  person  who 
has  a  right  of  possession,  particularly  in  those  cases  in  which 
the  plaintiff's  possession  is  peaceable  and  exclusive.  Palmer  v. 
Aldridge,  16  Barb.  131 ;  Jackson  v.  Hazen,  2  Johns.  22 ;  Jackson 
V.  Harder,  4  Johns.  203,  211.  In  trespass,  when  defendant  ab- 
solutely denies  plaintiff's  title  to  the  land  in  question,  which  title 
is  established  subject  to  a  right  of  way  in  favor  of  defendant,  the 
issue  of  title  is  found  in  plaintiff's  favor.  Bowen  v.  Holderidge, 
134  App.  Div.  855.  So,  where  a  person  was  in  the  possession  of 
lands  at  the  time  when  an  injury  was  done,  or  a  trespass  committed 
upon  them,  he  may  maintain  an  action  of  trespass  for  the  injury, 
although  out  of  possession  at  the  time  of  bringing  the  action. 
Smith  V.  Ingram,  7  Ired.  175. 

What  is  such  a  possession  of  lands  as  will  siistain  an  action  of 
trespass  is  not  always  easy  to  determine.  The  payment  of  taxes 
on  land,  and  the  execution  of  partition  deeds,  are  not  evidence 
of  an  actual  possession,  though  they  may  show  a  claim  of  title. 
Jackson  v.  Myers,  3  Johns.  388.  So,  merely  clearing  out  a  fishing 
place  in  a  public  river  does  not  give  an  exclusive  right  of  fishing 
to  the  person  who  did  the  clearing.     Westfall  v.  Van  Anker,  12 
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Johns.  425.  But  where  oysters  are  planted  by  an  individual  in 
a  bed  clearly  marked  out  and  defined  in  the  tidewaters  of  a  bay 
or  arm  of  the  sea,  which  is  a  common  fishery  to  all  the  inhabitants 
of  the  State  where  the  bay  or  arm  of  the  sea  is  situated,  and 
where  there  were  no  oysters  growing  spontaneously  at  the  time, 
they  are  the  property  of  the  person  who  plants  them,  and  the 
taking  of  them  by  another  person  is  a  trespass  for  which  an 
action  lies.  Lowndes  v.  Dickerson,  34  Barb.  586 ;  Decker  v. 
Fisher,  4  Barb.  592 ;  Fleet  v.  Hegeman,  14  Wend.  42. 

Possession  acquired  merely  by  means  of  a  survey,  the  defend- 
ant not  being  disturbed  and  no  proof  of  title  in  the  plaintiif  being 
given,  will  not  support  an  action  of  trespass.  Danihe  v.  Hyatt, 
35  St.  Rep.  717. 

A  person  who  holds  himself  out  to  the  public  as  a  warehouse- 
man and  wharfinger  extends  a  license  to  all  persons  to  enter  up- 
on his  premises  if  they  have  occasion  to  transact  such  business. 
Bogart  v.  Haight,  20  Barb.  251.  But  his  employment  is  merely 
a  private  one,  and  he  is  under  no  legal  obligation  to  permit 
every  person  who  applies  to  use  his  wharf  or  warehouse,  even 
though  he  has  suitable  accommodations  and  though  a  reasonable 
compensation  is  offered  to  him  for  such  iise.  Ih.  He  may  limit 
any  general  license  which  he  may  have  given  or  may  termi- 
nate it  as  to  any  particular  individual,  by  giving  him  notice  not 
to  come  upon  the  preraises;  and  after  such  notice  is  given,  an 
entry  thereon  by  such  person  will  be  a  trespass,  for  the  possession 
of  the  premises  by  the  plaintiff  in  such  a  case  is  sufficient  evi- 
dence of  his  right  to  bring  and  maintain  an  action.    Ih. 

"Where  a  person  has  purchased  all  the  standing  wood,  measuring 
more  than  a  specified  diameter,  growing  upon  a  parcel  of  land, 
his  right  to  enter  upon  the  land  and  cut  the  wood  is  limited  to 
cutting  trees  in  accordance  with  the  agreement.  For  cutting  trees 
other  than  those  described  in  the  contract  and  such  other  trees  as 
might  be  necessary  to  cut  to  enable  him  to  cut  those  so  described, 
he  will  be  liable  in  an  action  of  trespass.  Disbrow  v.  Westchester 
Hardwood  Co.  17  App.  Div.  610. 

In  an  action  of  trespass  by  a  plankroad  company  against  a 
defendant  for  wrongful  taking  and  removing  the  planks  and 
grading  from  the  road,  it  will  be  sufScient  to  prove  that  the  road 
was  duly  incorporated  and  organized  in  accordance  with  the  stat- 
ute ;  that  the  road  has  been  built,  and  that  it  has  been  inspected ; 
that  tollgates  have  been  erected  thereon,  and  that  the  company 
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is  in  the  actual  use,  occupation  and  enjoyment  of  the  road,  unless 
such  defendant  can  show  a  better  right  to  the  road.  Ellicottville, 
etc.  Plank  Road  Co.  v.  Buffalo,  etc.  B.  B.  Co.  20  Barb.  644. 

Where  a  plaintiff  proved  that  the  lot  on  which  the  trespass 
was  committed  had  been  used  as  the  wood  lot  of  the  farm  on  which 
he  lived  for  about  twenty  years;  that  during  all  that  time  the 
plaintiff  and  his  father,  under  whom  he  claimed  title,  had  cut  their 
firewood,  saw  logs  and  rail  timber  on  the  lot,  and  had  also  made 
maple  sugar  thereon,  and  had  a  house  thereon  for  that  purpose; 
that  it  was  the  only  wood  lot  the  plaintiff  had,  and  had  been  used 
as  such  for  twenty  years ;  and  that  it  was  not  fenced,  nor  was  there 
any  clearing  upon  it;  this  was  held  to  be  sufficient  evidence  of 
actual  possession  to  maintain  the  action.  Macliin  v.  Geortner, 
14  Wend.  239.  Where  a  plaintiff  sues  for  a  trespass  upon  wild 
and  uncultivated  lands,  which  are  not  in  the  actual  possession 
of  any  person,  he  must  necessarily  show  his  title  and  thus  make 
out  a  constructive  possession  or  fail  in  his  action.  Huhbell  v. 
Rochester,  8  Cow.  115;  Main  v.  Cooper,  26  Barb.  468,  S.  C. 
25  N.  Y.  180,  184.  But  in  such  a  case  the  defendant  may  defeat 
the  action  by  expressly  disputing  the  plaintiff's  title  and  asking 
for  a  dismissal  of  the  complaint,  on  the  ground  that  the  title  to 
real  estate  is  in  question  on  the  plaintift''s  own  showing.  Ih.  So, 
too,  the  defendant  may  object  to  the  introduction  of  the  deeds  of 
the  plaintiff  as  evidence  of  his  title,  for  the  purpose  of  showing 
a  constructive  possession,  and  the  objection  will  be  valid.  lb. 
But  if  the  defendant  admits  the  evidence  of  title  by  expressly  con- 
senting to  its  introduction  or  if  he  impliedly  admits  it  by  not 
objecting  to  it,  and  then  neglects  or  refuses  to  dispute  the  plain- 
tiff's title  or  to  ask  for  a  dismissal  of  the  action,  because  the  title 
to  land  is  in  question  on  the  plaintiff's  own  showing,  the  proof  will 
be  legal,  and  a  judgment  in  favor  of  the  plaintiff  upon  such  evi- 
dence of  possession  will  be  valid.  Ih.j  Koon  v.  Mazuzan,  6  Hill, 
45 ;  Bellows  v.  Sachett,  15  Barb.  97 ;  Browne  v.  Scofield,  8  Barb. 
239 ;  Main  v.  Cooper,  25  JST.  Y.  180,  184. 

In  the  case  of  uninclosed,  unoccupied  woodland,  it  is  incompe- 
tent to  ask  a  witness  whether  he  was  in  possession  of  the  land.  The 
peculiar  facts  should  be  shown,  which  in  law  in  such  case  consti- 
tute possession.  If  a  witness  should  answer  to  such  question,  that 
he  was  in  possession,  it  would  prove  nothing  if  the  facts  also  testi- 
fied to  show  that  he  was  not  in  possession.  Miller  v.  Long  Island 
B.  R.  Co.  71  !N".  Y.  380.    A  person  cannot  acquire  title  to  unin- 
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closed,  unoccupied,  unimproved  land  by  taking  a  deed  thereof  from 
one  not  the  owner  and  then  going  upon  the  land  and  there  asserting 
his  ownership ;  nor  can  he  acquire  the  title  by  taking  such  a  deed 
and  then  making  an  occasional  foray  upon  the  land  for  grass  or 
sand,  and  thus  committing  trespass  against  the  real  owner.  Ih.; 
Price  V.  Brown,  101  E".  Y.  669.  To  uphold  a  recovery  for  tres- 
pass upon  wild,  uninclosed  land,  where  the  damages  claimed  are 
mostly  to  freehold  interests,  the  plaintiff  must  show  such  title  to 
the  land  as  to  entitle  him  to  damages,  not  merely  to  the  possession 
but  to  the  freehold.  The  plaintiff  can  prove  his  title  either  by  a  con- 
veyance showing  paper  title  or  by  such  possession  as  would  be  pre- 
sumptive evidence  of  title.  If  the  plaintiff  relies  solely  upon  paper 
title  the  proof  must  be  of  a  chain  of  title  from  the  original  patentee 
or  donee.  A  deed  from  a  person  not  in  possession  or  not  shown  to 
be  the  owner  establishes  no  title.  The  possession,  unaccompanied 
with  paper  title,  requisite  to  furnish  the  presumption  of  owner- 
ship sufBcient  to  maintain  the  action,  must  be  actual;  nothing 
less  will  answer.  Miller  v.  Long  Island  B.  R.  Co.  11  IST.  Y. 
380. 

When  a  public  highway  runs  through  a  man's  lands,  the  fee  of 
the  land  over  which  the  road  passes  belongs  to  him  as  much  as 
that  of  any  other  portion  of  the  lands.  And  the  laws  Avill  not 
presume  a  grant  of  a  greater  interest  or  easement  than  is  essential 
to  the  enjoyment  of  the  public  easement;  the  rest  is  a  parcel  of 
the  close.  Wager  v.  Troy  Union  B.  B.  Co.  25  IST.  Y.  526 ;  Strick- 
land V.  WoolwoHh,  3  Sup.  Ct.  (T.  &  0.)  286.  The  fact  that  the 
highway  is  fenced  on  each  side  is  immaterial,  as  the  fence  is  mere- 
ly for  the  convenience  of  the  landovraier  and  has  no  necessary  con- 
nection with  the  road.  Oidney  v.  Earl,  12  Wend.  98,  99.  The 
title  of  the  owner,  subject  to  the  easement,  remains  perfect,  not 
only  as  to  the  land  covered  by  the  highway  but  also  to  all  the 
material  within  its  boundaries,  except  such  as  may  be  needed  to 
build  or  maintain  the  road.  Higgins  v.  Reynolds,  31  IST.  Y.  151 ; 
Bohert  v.  Sadler,  104  E".  Y.  229.  And  such  owner  may  maintain 
trespass  against  an  individual  not  acting  under  statutory  or  official 
authority,  who  takes  and  carries  away  soil  from  the  highway. 
Gidney  v.  Earl,  12  Wend.  98,  99.  So  an  action  of  trespass  will 
lie  in  favor  of  the  owner  of  lands  adjoining  a  highway  if  a  person 
erects  a  stall  or  places  a  table  or  booth  or  other  object  or  thing  on 
the  lands  on  the  side  of  such  highway  without  the  owner's  permis- 
sion.   Mayor,  etc.  v.  Ward,  1  Wils.  107;  Mayor,  etc.  v.  Swann, 
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2  W.  Bla.  1116.  "Where  land  is  dedicated  to  the  public  for  a  high- 
way or  street,  the  public  acquire  nothing  beyond  the  mere  right 
of  passing  and  repassing  upon  the  highway,  and  in  all  other  re- 
spects the  rights  of  the  original  owner  remain  unimpaired ;  and 
he  may  maintain  an  action  of  trespass  against  any  person  who 
enters  upon  the  highway  and  uses  it  for  any  purpose  other  than  that 
for  which  it  was  dedicated.  Williams  v.  N.  Y.  Cent.  B.  R.  Co. 
16  ^.  Y.  97,  108.  The  owner  of  a  village  lot  which  is  bounded  by 
a  public  street  is  presumptively  the  owner  of  the  land  to  the  cen- 
ter of  the  street.  Adams  v.  Birers,  11  Barb.  390,  393;  Adams  v. 
Saratoga  R.  B.  Co.  11  Barb.  414.  And,  therefore,  when  a  person 
stops  on  a  sidewalk  in  front  of  a  man's  dwelling  and  remains  there 
using  abusive  and  insulting  language  to  the  owner,  instead  of 
passing  along  the  walk  or  street  for  the  mere  purpose  of  passage, 
he  is  a  trespasser.  Ih.  So  of  a  strolling  miisician  who  stops  in 
front  of  a  person's  house  and  there  sings  obscene  songs  or  plays 
tunes  which  are  usually  sung  to  such  songs.  Ih.  An  executor  or 
administrator  may  maintain  an  action  of  trespass  for  an  injury  or 
trespass  committed  on  the  land  of  the  testator  or  intestate  in  his 
lifetime,  or  for  wrongfully  taking  and  carrying  away  the  goods 
or  chattels  of  such  testator  or  intestate  while  living.  Rocl-irell  v. 
Saunders,  19  Barb.  473,  481.  Commissioners  of  highways  cannot, 
by  virtue  of  their  office,  bring  actions  in  their  own  names  to  re- 
cover damages  against  individuals  or  corporations  for  illegally 
entering  upon  and  taking  possession  of  the  public  highways  or 
bridges  of  their  town.  Cornell  v.  Town  of  Guilford,  1  Denio,  510. 
Nor  can  the  electors  of  a  town  at  a  meeting,  by  resolution  or  other- 
wise, authorize  such  an  action  in  their  names  for  siich  injuries. 
Ih.  See  Cornell  v.  Butternuts  Co.  25  Wend.  365 ;  People  v.  Dett- 
mer,  26  App.  Div.  327;  Laws  of  1890,  ch.  568,  §  15.  Xor  can  a 
person  by  obstructing  a  street  for  twenty  years  or  upward  acquire 
title  to  the  part  covered  by  the  obstruction,  so  as  to  authorize  him 
to  maintain  an  action  of  trespass  against  the  highway  commissioner 
for  removing  the  obstruction.    Driggs  v.  Phillips,  103  X.  Y.  77. 

A  person  who  is  in  possession  of  land,  under  and  by  virtue  of 
a  wa'itten  contract  with  the  owner  in  fee,  for  the  purchase  thereof, 
is  deemed  the  equitable  owner  of  the  premises,  and  he  may  main- 
tain an  action  to  recover  the  damages  which  result  from  unlaw- 
fully and  negligently  setting  fire  to  the  woods  and  fences.  Bood 
V.  N.  Y.  &  Erie  B.  B.  Co.  18  Barb.  80 ;  Hayes  v.  Miller,  6  Hun, 
320,  70  N.  Y.  112. 
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The  trustees  de  facto  of  a  religious  society,  whether  it  is  an  in- 
corporated society  or  not,  may  maintain  an  action  against  a  tres- 
passer for  an  injury  done  hy  him  to  the  meeting-house  of  the 
society.  Green  v.  Cady,  9  Wend.  414;  People  v.  Runkle,  9  Johns. 
147.  And  the  exclusive  right  to  the  possession  and  enjoyment 
of  a  church  pew  or  of  a  lot  in  a  cemetery  is  sufficient  to  enable  the 
owner  to  maintain  trespass  for  a  violation  of  the  right.  McNabh 
V.  Pond,  4  Bradf.  7;  Woodworth  v.  Payne,  5  Hun,  551,  74  iN".  Y. 
196.  The  fact  that  a  married  woman  owns  the  land  upon  which 
stands  the  house  in  which  her  husband  resides  with  his  family  is 
not  necessarily  inconsistent  with  his  having  such  a  possession  of 
the  house  as  will  entitle  him  to  maintain  trespass  against  one 
forcibly  entering  it.    Alexander  v.  Hard,  64  iST.  Y.  228. 

Any  person  who  has  an  exclusive  right  in  the  soil,  as  in  the  case 
of  one  who  owns  a  growing  crop  of  grass  or  grain,  with  a  right  to 
have  it  remain  therein  until  it  attains  its  full  growth  and  maturity, 
and  until  it  is  cut  and  carried  away  by  the  owner,  has  such  an  in- 
terest in  the  land  that  he  may  maintain  an  action  of  trespass  for 
a  breach  of  his  close  against  a  wrongdoer  who  enters  upon  the 
land  and  cuts  and  carries  away  the  crops.  Austin  v.  Sawyer,  9 
Cow.  39 ;  Stewart  v.  Doughty,  9  Johns.  108 ;  Crosby  v.  Wads- 
worth,  6  East,  602.  And  the  rule  is  the  same  when  the  owner  of 
the  crop  is  to  remove  it  immediately.  Parl-er  v.  Staniland,  11 
East,  362. 

Where  grain  is  sown  on  land  upon  shares  and  the  person  sow- 
ing it  assigns  his  interest  in  the  growing  crop  to  a  third  person, 
an  action  for  an  injury  to  such  crop  cannot  be  maintained  in  the 
name  of  the  assignor ;  but  it  must  be  brought  in  the  name  of  the 
assignee.  Carter  v.  Jarvis,  9  Johns.  143.  One  in  possession  of 
a  farm  under  an  agreement  with  the  owner  to  work  it  on  shares 
for  a  single  crop,  cannot  maintain  an  action  of  trespass  against 
another  for  entering  and  breaking  the  close.  Decker  v.  Decker, 
17  Hun,  13.  An  agreement  to  allow  one  to  work  land  on  shares 
for  a  single  crop  is  not  a  lease  of  the  land,  but  creates  a  tenancy 
in  common  of  the  crop.  The  parties  to  the  agreement  acquire  a 
joint  property  in  the  growing  crop  and  may  iinite  in  an  action  of 
trespass  de  bonis  for  cutting  and  carrying  it  away,  while  the  owner 
of  the  land  alone  can  bring  trespass  for  breaking  the  close.  Har- 
ris v.  Frink,  49  IST.  Y.  24.  See  Taylor  v.  Bradley,  39  E".  Y.  129 ; 
4  Abb.  Ct.  App.  Dec.  363. 

Where  two  persons  are  tenants  in  common  of  a  house  and  lot, 
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and  one  of  the  tenants  gives  a  third  person  permission  to  occupy 
a  part  of  the  premises,  the  other  tenant  will  be  a  trespasser  if  he 
turns  such  third  person  out  of  possession,  because  the  possession 
is  joint  and  neither  of  the  tenants  can  take  exclusive  possession 
nor  turn  out  one  who  has  lawful  possession.  McGarrell  v.  Murphy, 
1  Hilt.  132;  Mumford  v.  Brown,  1  Wend.  52.  And  where  a 
tenancy  has  terminated  by  the  expiration  of  the  term  or  by  non- 
payment of  rent,  or  by  an  agreement  to  surrender  the  premises, 
the  landlord  has  no  right  to  enter  by  force  and  put  the  family  and 
the  goods  of  the  tenant  out  of  the  demised  premises  by  force 
without  process.    Flaherty  v.  Andrews,  2  E.  D.  Smith,  529. 

§  4.  license. 

Where  the  owner  of  property  gives  his  consent  that  an  act 
may  be  done  in  relation  to  it,  that  act  will  not  be  a  trespass. 
And  in  one  case  the  court  used  the  following  language :  "We  all 
concur  in  saying  that  if  the  jury  should  find  from  the  evidence, 
that  the  plaintiff  actually  consented  to  the  acts  of  which  he  now 
complains  as  a  trespass  upon  his  premises,  he  is  not  entitled  to 
recover  from  the  defendant.  A  license  is  always  a  sufficient  jus- 
tification of  a  trespass,  and  the  books  are  full  of  pleadings  and 
precedents  in  which  it  is  treated  as  a  complete  defense.  And  we 
are  equally  clear  that  a  license,  not  being  required  to  be  in  writ- 
ing, it  may  be  proved  like  any  other  similar  fact,  by  showing 
express  words  of  license,  or  by  proof  of  the  acts  of  the  parties, 
and  other  circumstances,  from  which  the  jury  may  infer  that  the 
plaintiff  consented  to  the  alleged  trespasses."  Walter  v.  Post,  6 
Duer,  363,  370.  Where  the  owner  of  land  authorizes  another 
person  to  dig  and  draw  away  gravel,  sand  and  earth  from  his 
land,  this  will  bar  him  from  recovering  damages  for  the  acts  as  a 
trespass.  Syron  v.  Blaheman,  '2,'2,  Barb.  336.  When  a  parol 
license  is  given  to  cut  and  carry  away  standing  trees  and  timber 
it  will,  if  fully  executed  before  revocation,  constitute  a  good  de- 
fense to  an  action  of  trespass  for  an  entry  upon  the  land  or  of 
trover  brought  by  the  person  giving  the  license,  to  recover  the  value 
of  the  timber  taken.  Pierrepont  v.  Barnard,  6  N.  Y.  279.  When 
plaintiff  took  title  to  and  possession  of  a  house,  telephone  wires 
were  stretched  across  its  roof,  and  it  was  held  that  there  was  no 
presumption  of  a  license  from  the  former  owner,  and  that  the  con- 
veyance by  him  would  be  a  revocation  of  a  mere  license.     Bunke 
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V.  New  York  Tele-phone  Compcmy,  110  App.  Div.  241 ;  Tell  v. 
Beyer,  38  K  Y.  161 ;  Murdoch  v.  Prospect  Parle  and  Coney  Is- 
land B.  B.  Co.  73  ]Sr.  Y.  579 ;  Echerson  v.  Crippen,  110  N.  Y. 
585.  And  in  Bunhe  v.  New  York  Telephone  Co.  above  cited,  it 
was  also  held  that  proof  of  actual  use  of  the  wires  by  the  telephone 
company  was  not  esseptial  to  a  cause  of  action  for  damages  on  be- 
half of  the  owner  of  the  house.  In  such  case  the  owner  of  the 
house  is  entitled  to  recover  the  value  of  the  use  to  the  trespasser. 
lb. 

One  who  enters  upon  land  under  a  parol  license  and  agreement 
with  the  owner,  that  he  shall  have  the  crops  raised  by  him,  is 
entitled  to  such  crops,  and  if  he  is  expelled  from  the  land  and  the 
crops  are  converted  by  the  landowner,  he  may  maintain  an  action 
for  their  conversion.    Harris  v.  Frink,  49  IST.  Y.  24. 

To  enter  a  dwelling-house  without  a  license  is,  in  law,  a  trespass. 
Adams  v.  Freeman,  12  Johns.  408.  But  if  a  person  keeps  an  inn, 
hotel,  restaurant,  grocery  store  or  other  public  place  of  business 
for  the  purposes  of  trade,  business  or  commerce,  he  thereby  gives 
a  general  license  to  all  persons  to  enter  such  place  of  business, 
for  the  purpose  of  transacting  such  business  as  the  owner  professes 
to  engage  in.  Ih.;  Bogart  v.  Haight,  20  Barb.  251;  Heeney  v. 
Heaney,  2  Denio,  625.  There  may  also  be  an  implied  license 
which  arises  from  that  familiar  intimacy  which  exists  among 
neighbors,  as  where  they  are  accustomed  to  enter  the  house  or 
upon  the  lands  of  each  other  for  the  purposes  of  friendly  inter- 
course. Ih.;  Martin  v.  Houghton,  45  Barb.  258,  31  How.  52; 
Bace  V.  Ward,  4  El.  &  Bl.  702.  So  an  implied  license  may  arise 
from  circumstances  which  are  of  frequent  or  daily  occurrence, 
as  where  a  neighbor  is  in  the  habit  of  entering  upon  the  lands  of 
another  for  the  ^.urpose  of  getting  water  from  his  spring  or  well, 
or  where  neighbors  or  the  public  have  been  permitted  to  enter  upon 
lands  for  the  purpose  of  drinking  the  waters  of  a  mineral  spring, 
or  of  viewing  some  natural  curiosity,  such  as  a  waterfall  or  other 
object,  or  where  they  have  been  accustomed  to  use  a  private  road 
or  way  for  the  purposes  of  riding  or  driving  for  pleasure,  health  or 
amusement.  So  where  children  have  been  in  the  habit  of  using  the 
stairway  leading  to  an  elevated  railroad  station  as  a  play  ground,  a 
jury  may  find  that  they  so  used  it  under  an  implied  license  from 
the  railroad  company.  Wittleder  v.  Citizens'  El.  Illuminating 
Go.  50  App.  Div.  478. 

Where  the  owner  of  lands  has  permitted  individuals  or  the 
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public  at  large  to  use  them  for  such  purposes,  an  action  of  tres- 
pass will  not  lie  against  those  who  have  thus  entered  until  the 
owner  forbids  such  acts  or  the  exercise  of  such  privileges.  Until 
a  license  is  revoked  or  terminated,  it  is  a  justification  of  the  acts 
done  under  it,  and  the  defendant  cannot  be  held  as  a  trespasser 
for  such  acts  nor  subjected  to  damages  for  them.  Miller  v.  Auburn 
c(-  Syracuse  R.  R.  Co.  6  Hill,  61 ;  Pierrepont  v.  Barnard,  6  'S.  Y. 
279.  And  where  a  license  is  given  without  limitation  as  to  time, 
it  is  deemed  to  continue  until  a  revocation  is  shown.  Syron  v. 
BM-eman,  22  Barb.  336. 

A  license  has  been  defined  as  a  personal,  revocable  and  non- 
assignable privilege,  conferred  either  by  writing  or  by  parol,  to 
do  one  or  more  acts  upon  land  without  ■  possessing  any  interest 
therein.  Greenwood  Lake  &  P.  J.  R.  R.  Co.  v.  N.  Y.  &  Green- 
ivood  Lake  R.  R.  Co.  47  St.  Eep.  550.  It  is  revocable  at  the  option 
of  the  licensor,  although  the  intention  was  to  confer  a  continuing 
right,  and  although  money  has  been  expended  by  the  licensee  upon 
the  faith  of  the  license.  Reeve  v.  Duryee,  144  App.  Div.  647; 
Wisemar  v.  Luclsinger,  84  IST.  Y.  31 ;  Mendenhall  v.  Klinck,  51 
1^.  Y.  246 ;  Crosdale  v.  Lanigan,  129  'S.  Y.  604.  A  license  has 
also  been  defined  as  a  permission  to  do  something.  People  ex  rel. 
Moses  V.  Gaynor,  137  I^.  Y.  Supp.  196.  A  simple  parol  license 
conveys  no  title  or  interest  in  the  land  of  the  licensor.  Winne  v. 
Ulster  County  Savings  Institution,  37  Hun,  349 ;  Selden  v.  Del. 
&  Hud.  Canal  Co.  29  K^.  Y.  634.  A  permanent  interest  in  land, 
even  by  way  of  easement  cannot  be  created  by  or  under  a  parol 
license.  Ih.;  Mumford  v.  Whitney,  15  Wend.  580;  Eggleston 
V.  N.  Y.  &  H.  R.  R.  Co.  35  Barb.  162;  Wiseman  v.  Lucksinger, 
84  K  Y.  31 ;  Cronkhite  v.  Cronlchite,  94  IST.  Y.  323.  But  such  a 
license  is  effectual  to  justify  everything  which  may  be  done  under 
it  prior  to  its  revocation.  Miller  v.  Auburn  &  Syracuse  R.  R.  Co. 
6  Hill,  61;  Selden  v.  Del.  &  Hud.  Canal  Co.  29  JST.  Y.  634;  Mur- 
dock  V.  Prospect  Park  &  C.  I.  R.  R.  Co.  73  K  Y.  579 ;  Crosdale 
v.  Lanigan,  129  N.  Y.  604. 

A  license  is  essentially  authority  or  power,  and  it  is,  therefore, 
subject  to  the  incidents  and  marked  by  the  rules  which  characterize 
the  exercise  of  such  power  or  authority.  Among  these  incidents 
is  that  of  revocation,  for  every  mer-i  license  is  revocable,  and  its 
continuance  depends  entirely  upon  the  will  of  the  person  who  gave 
or  created  it.  And  where  a  mere  license  is  given,  however  formal 
it  may  be,  as  in  the  case  of  a  written  or  even  a  sealed  instrument. 
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it  may  still  be  countermanded  or  revoked  at  pleasure  by  tbe  party 
granting  the  license.  Simpkins  v.  Rogers,  15  111.  39Y;  Wood- 
ward V.  Svlze,  11  111.  157 ;  Ex  parte  Cohum,  1  Cow.  568 ;  Mum- 
ford  V.  Whitney,  15  Wend.  380. 

A  license  to  enter  upon  lands  to  do  work  connected  with  a 
sewer  system  is  revocable  at  the  pleasure  of  the  owner,  and  con- 
fers no  rights  which  survives  such  revocation.  Trustees,  etc.  of 
White  Plains,  124  App.  Div.  1.  And  such  a  license  is  revoked  by 
a  conveyance  of  the  property.  Ih.  A  permanent  easement  to  drain 
through  the  land  of  another  is  not  created  by  a  license  to  do  so, 
even  when  in  writing  and  made  upon  a  good  consideration.  ^Yise- 
man  v.  Lucksinger,  84  IST.  Y.  31;  White  v.  M.  B.  Co.  139  N.  Y. 
19,  24.  A  parol  license  to  lay  water  mains  across  land  is  also  re- 
vocable. Jayne  v.  Cortland  Water  Works  Company,  42  Misc. 
263.  Kommer  v.  Daly,  104  App.  Div.  528.  And  while  there  has 
been  much  conflict  of  decision  in  the  courts  of  different  States  and 
jurisdictions,  the  courts  of  this  State  have  upheld  with  great  steadi- 
ness the  general  rule  that  a  parol  license  to  do  an  act  on  the  land 
of  the  licensor,  while  it  justifies  anything  done  by  the  licensee  be- 
fore revocation,  is,  nevertheless,  revocable  at  the  option  of  the  lic- 
ensor, and  this,  although  the  intention  was  to  confer  a  continuing 
right  and  money  had  been  expended  by  the  licensee  on  the  faith 
of  the  license.    Crosdale  v.  Laning,  129  N".  Y.  604. 

A  parol  license  to  enter  into  the  possession  of  land  and  to  occupy 
it,  or  to  enjoy  some  privilege  in  respect  to  it,  is  revoked  by  the 
conveyance  of  the  land  to  another  person  or  by  the  death  of  the 
person  giving  the  license.  Winne  v.  Ulster  County  Savings  Insti- 
tution, 37  Hun,  349 ;  Eggleston  v.  N.  Y.  &  Harlem  R.  B.  Co.  35 
Barb.  162,  167.  A  mere  agreement  to  sell  land  does  not  of  itself 
import  a  license  to  enter  into  possession ;  and  it  will  be  found  upon 
a  reference  to  the  cases  in  which  the  rights  of  parties  who  have 
gone  into  possession  of  lands  under  contract  to  purchase  have 
been  examined,  that  they  have  had  possession  either  by  the  stipu- 
lation of  the  contract  or  by  the  express  consent  of  the  vendor. 
lb.;  Suffem  v.  Townsend,  9  Johns.  35;  Cooper  v.  Stower,  9 
Johns.  331.  A  licensor  may,  therefore,  stop  the  licensee  at  any 
moment,  and  even  after  he  has  begun  to  act  on  the  authority  or 
permission  given  to  him,  and  the  execution  of  a  part  of  the 
power,  privilege  or  authority  granted  will  form  no  excuse  for 
going  on  with  the  residue  after  a  withdrawal  or  revocation  of 
that  power,  which  alone  could  render  it  right  and  lawful.    Jamie- 
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son  V.  Millemann,  3  Duer,  255 ;  Tillotson  v.  Preston,  7  Johns. 
285.  The  principal  distinction  between  a  grant  and  a  license  to 
enter  upon  lands  is  that  the  mere  license,  whether  made  by  parol 
or  in  writing  is,  in  all  cases,  revocable  at  the  pleasure  of  the  lic- 
ensor. Z&.  The  single  exception  is  where  the  license  is  annexed 
as  an  incident  to  a  valid  grant,  and  its  exercise  is  necessary  to  a 
beneficial  enjoyment  of  the  grant.  76.  And  it  will  not  make  any 
difference  that  a  license  to  enter  upon  land  or  to  do  any  act  thereon 
had  its  origin  in  a  contract,  or  is  otherwise  founded  upon  a  con- 
sideration, unless  those  forms  have  been  pursued  which  are  re- 
quisite to  bind  the  land  or  to  give  the  licensee  an  interest,  which  is 
independent  of  the  will  or  pleasure  of  the  licensor,  because  the 
remedy  lies  in  an  action  and  not  in  persisting  in  a  course  Avhich, 
although  originally  lawful,  has  become  tortious.  Ih.;  Wood  v. 
Leadbitter,  13  Mees.  &  Wels,  838 ;  Marston  v.  Oale,  4  Foster,  176. 
But  the  license  will  justify  acts  done  under  it  before  its  revoca- 
tion. A  license  is  a  mere  personal  privilege  which  cannot  be 
alienated  or  transferred  to  another,  and  it  is  so  construed  as  to 
be  confined  strictly  to  the  original  parties,  so  that  it  can  neither 
operate  to  the  advantage  nor  to  the  detriment  of  third  persons. 
Ex  parte  Cohum,  1  Cow.  568;  Mendenhall  v.  Klinch,  51  IST.  Y. 
246. 

It  is  equally  plain  that  the  operation  of  a  power  must  neces- 
sarily be  confined  to  the  person  from  whom  it  emanates,  and  that, 
even  when  binding  on  him,  it  cannot  be  so  on  third  persons ;  or, 
in  other  words,  that  an  authority  given  by  one  man  cannot  be 
pleaded  or  given  in  evidence  as  a  bar  to  the  right  or  title  of 
another.  Hence,  it  may  be  laid  down  as  a  general  principle,  that 
the  conveyance  of  land  will  extinguish  every  license  or  authority 
which  may  have  been  previously  given  by  the  grantor,  not  only 
by  operating  as  an  implied  revocation,  but  by  determining  the 
interest  on  which  it  operated,  and  which  alone,  could  make  it 
effectual;  which  shows  that  the  license  is  revoked,  ipso  facto,  by 
the  conveyance,  and  would  be  worthless  even  if  it  were  not,  be- 
cause the  estate  of  the  grantor  is  at  an  end,  and  the  grantee 
cannot  be  boimd  by  an  authority  which  he  never  gave  and  to 
which  he  is  consequently  an  entire  stranger.  Wallis  v.  Harrison, 
4  Mees.  &  Wels.  538 ;  Perry  v.  Fitzhowe,  8  Ad.  &  El.  N.  S.  757. 
But  these  principles  do  not  apply  when  the  power  or  license  is 
coupled  with  an  interest  or  when  it  is  necessary  to  the  possession 
or  the  enjoyment  of  any  right  or  title  which  has  its  origin  in 
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the  act  or  contract  of  the  person  who  creates  the  power  or  grants 
the  license.  For,  under  such  circumstances,  the  power  or  license 
will  become  a  mere  incident  to  the  interest,  and  will  not  only 
cease  to  be  revocable  by  the  grantor  but  will  acquire  a  capacity 
for  transfer  or  alienation  to  a  third  person  by  or  with  a  con- 
veyance of  the  interest  to  which  it  is  attached.  Gaussen  v.  Morton, 
10  Barn.  &  Cress.  731 ;  Jamieson  v.  Millemann,  3  Duer,  255 ; 
Wood  v.  Mwrdey,  11  Ad.  &  Al.  34.  It  is  not  essential  that  the 
interest  should  be  in  the  thing  to  which  the  right  given  by  the 
license  relates  or  upon  which  it  is  to  be  exercised;  all  that  is 
necessary  to  deprive  the  licensor  of  the  power  of  revocation  is 
that  he  should  have  given  or  that  the  licensee  should  possess 
some  estate  or  interest,  which  depends  on  the  continuance  of  the 
license,  and  which  cannot  be  enjoyed  if  it  be  withdrawn  or  termi- 
nated. And,  therefore,  the  gift  or  the  sale  of  a  chattel,  which 
is  situated  on  the  land  of  the  donor,  or  of  the  vendor,  implies  a 
right  to  enter  for  the  purpose  of  removing  it,  which  cannot  be 
recalled;  and  the  same  result  will  follow  when  the  interest  grows 
out  of  the  execution  of  the  license,  though  not  given  previously, 
as  when  game  is  killed  or  standing  timber  felled,  on  the  faith 
of  a  permission  given  by  the  owner  of  the  soil,  because  action, 
on  the  faith  of  such  a  license,  gives  the  woodsman  in  the  one 
case  and  the  sportsman  in  the  other  a  right  to  the  fruits  of  his 
exertions  and  entitles  him  to  a  reasonable  time  and  opportunity  for 
removal  to  some  place  where  they  may  be  enjoyed  with  freedom. 
Mwmford  v.  Whitney,  15  Wend.  380,  392  ;  Pierrepont  v.  Barnard, 
6  K  Y.  279,  S.  C.  5  Barb.  364;  Wood  v.  Leadbiiter,  13  Mees.  & 
Wels.  844;  Thomas  v.  Sorrell,  Vaughan,  330,  351;  Nettleton  v. 
Bikes,  1  Mete.  34 ;  Heath  v.  Randall,  4  Cush.  5.  It  is,  however, 
essentially  necessary  to  remember  that,  as  the  principle  thus  es- 
tablished is,  in  some  respects,  exceptional  and  contravenes  the 
right  which  every  man  has  to  the  exclusive  dominion  of  his  own 
property,  those  who  rely  upon  it  must  take  care  to  bring  them- 
selves within  its  operation,  and  that  it  will  not  be  enough  to  aver 
that  they  went  upon  the  land  for  the  purpose  of  removing  goods 
or  fixtures  without  showing  how  the  goods  came  to  be  on  the  land, 
and  that  the  circumstances  were  such  as  to  justify  the  entry. 
Anthony  v.  Honeys,  8  Bing.  186. 

A  license  may  be  so  far  acted  upon  that  it  cannot  be  revoked, 
the  licensor  being  bounded  by  an  estoppel  in  pais.  If  one  licenses 
another  to  cross  his  premises  he  cannot  revoke  it  when  the  licensee 
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is  midway  and  cannot  retrace  his  steps.  If  a  tenant  licenses  his 
landlord  to  enter  upon  his  premises  to  repair  a  roof,  the  tenant 
cannot  so  revoke  the  license  as  to  prevent  the  landlord  from  putting 
on  new  shingles  and  thus  protecting  his  building.  But  if  the  ten- 
ant revoked  the  license  before  the  repairs  were  commenced  the 
license  would  be  no  justification  for  acts  done  after  the  revocation. 
The  case  must  be  peculiar  and  exceptional  which  would  authorize 
a  licensee  to  proceed  under  his  license  after  revocation  by  the 
licensor,  and  courts  are  disinclined,  by  the  application  of  rules 
relating  to  estoppels  '//(•  pals,  to  give  to  mere  licenses,  based  upon 
no  consideration,  the  force  and  effect  of  valid  agreements.  Fargis 
V.  Walton,  107  :N'.  Y.  398. 

Where  the  owner  of  lands  gives  a  license  to  one  person  to 
enter  upon  such  lands  or  to  cross  over  them,  this  gives  the  licen- 
see no  authority  to  take  other  persons  with  him.  But  if  a  person 
is  authorized  to  enter  iipon  lands  for  the  performance  of  certain 
acts  or  for  the  execution  of  some  specified  design,  such  as  cutting 
down  trees,  building  fences,  digging  ditches,  clearing  up  fields  or 
the  like,  the  person  may  take  with  him  all  necessary  assistance, 
either  of  men  or  beasts,  because  a  license  to  do  any  act  implies  a 
right  to  take  all  the  assistance  and  do  everything  which  is  essen- 
tial to  the  accomplishment  of  the  object  in  view.  Dennett  v.  Gra- 
ver, Willes,  195. 

The  law  gives  a  license  or  authority  to  enter  upon  lands  in 
numerous  instances  for  the  execution  of  legal  process ;  and,  there- 
fore, a  constable  is  authorized  to  enter  upon  the  lands  of  a  de- 
fendant named  in  process,  for  the  purpose  of  making  a  service 
thereof  upon  him,  in  such  cases  as  the  service  of  a  summons, 
warrant,  attachment,  replevin  process,  execution,  subpoena,  and 
the  like  kinds  of  process.  And  whenever  such  a  power  is  given 
by  statute,  everything  necessary  to  make  it  efl:ectual  or  to  attain 
the  end  in  view  is  implied.  Stief  v.  Hart,  1  X.  Y.  20.  So  when 
the  law  commands  a  thing  to  be  done  it  impliedly  authorizes  the 
performance  of  all  acts  necessary  to  the  execution  of  the  com- 
mand,    lb. 

But  this  license  is  not  limited  to  officers  alone,  and  under  all 
circumstances,  for  there  are  instances  in  which  a  party  is  author- 
ized to  serve  process,  as  in  the  case  of  a  subpoena.  And  where 
one  party  to  an  action  has  a  subpoena,  and  he  goes  with  it  to  the 
house  of  the  other  party  for  the  purpose  of  subpoenaing  him  as  a 
witness,  and  such  party  is  at  home  and  within  his  house  at  the 
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time,  these  facts  amount  to  a  legal  license  to  enter  the  house  to 
make  such  service.  And  if  the  door  of  the  house  is  open  and  the 
person  enters  therein  for  the  purpose  of  serving  the  process,  he 
will  he  lawfully  there  and  may  refuse  to  leave,  and  may  use  force 
to  reach  the  witness  to  that  extent  that  force  is  necessary  to  over- 
come the  resistance  offered  to  him.  But  if  he  uses  more  force 
than  is  necessary  to  accomplish  his  purpose,  to  that  extent  he  is 
liable  as  a  wrongdoer.    Eager  v.  Danforth,  20  Barb.  16. 

Where  one  person  enters  upon  the  lands  or  into  the  house  or 
building  of  another,  in  pursuance  of  an  authority  given  by  law, 
and  he  abuses  that  authority,  he  will  be  a  trespasser  from  the 
beginning,  in  the  same  manner  as  though  the  law  had  not  given 
him  any  authority  to  enter  in  the  first  instance.  But  where  a 
person  makes  such  entry  in  pursuance  of  a  license  given  to  him 
by  the  party  or  owner  of  the  lands  and  he  abuses  that  authority 
or  license,  he  will  not  be  regarded  as  a  trespasser  from  the  begin- 
ning, but  merely  for  the  subseqixent  wrongful  acts.  Six  Carpen- 
ters' Case,  8  Cooke's  Rep.  146a;  Dumont  v.  Smith,  4  Denio,  319 ; 
Allen  V.  Crofoot,  5  Wend.  506.  The  reason  assigned  for  this  dis- 
tinction is  that  where  a  general  authority  or  license  is  given  by 
law,  the  law  determines  from  the  subseqiient  acts  with  what 
intent  the  original  act  was  done ;  but  that  when  a  party  himself 
gives  an  authority  or  license  to  do  anything,  as  to  enter  upon 
lands,  he  cannot,  for  any  subsequent  cause,  convert  that  which 
was  originally  done  under  sanction  of  his  own  authority  or 
license  into  a  trespass  from  the  beginning,  and  in  this  latter 
ease,  therefore,  it  will  be  the  subsequent  acts  alone  that  will  be 
a  trespass.  li.  Eor  instance,  the  laiv  gives  authority,  to  enter 
a  common  inn  or  tavern,  but  if  a  person  who  enters  it  commits  a 
trespass  while  there,  the  law  adjudges  that  he  entered  for  the 
specific  purpose  of  committing  that  particular  inj  ury,  and  because 
the  act  which  demonstrates  that  intention  is  a  trespass,  he  shall 
be  adjudged  a  trespasser  ah  initio;  or,  in  other  words,  the  subse- 
quent illegality  shows  that  the  party  contemplated  the  illegal  act 
all  along,  so  that  the  whole  becomes  a  trespass.  Ih.  But  when 
a  party  enters  a  house  by  a  license  from  the  owner,  he  will  not  be 
considered  a  trespasser  from  the  beginning  for  an  unlawful  act 
done  by  him  after  such  entry;  as  was  held  in  a  case  where  the 
defendant  entered  the  house  of  the  plaintiff  in  his  absence  and 
obtained  papers  from  his  wife,  of  which  he  took  copies  for  the 
purpose  of  commencing  an  action  against  her  husband.    Allen  v. 


1312  TEESPASS  TO  PEOPEETY. 

Crofoot,  5  Wend.  506.  In  the  last  case  the  defendant  knocked  at 
the  plaintiff's  door  and  was  told  to  walk  in;  he  was  found  copy- 
ing the  papers,  but  how  he  obtained  them,  on  what  representation 
or  from  whom,  the  evidence  did  not  disclose.    Ih. 

In  an  action  of  trespass  for  entering  upon  real  estate,  a  license, 
if  relied  upon  as  a  defense,  must  be  pleaded.  Haight  v.  Badgeley, 
15  Barb.  499. 

One  who  would  justify  under  a  license  or  permission  must  bring 
his  acts  within  the  terms  of  the  license.  He  exceeds  them  at  his 
peril.  If  a  contractor  asks  for  and  obtains  permission  to  put  a 
few  stones  on  some  vacant  lots  for  a  short  time,  this  will  not  justify 
him  in  covering  six  lots  with  heavy  bowlders  piled  many  feet  in 
height.  And  when  the  time  stipulated  for  has  expired  and 
the  immediate  removal  of  the  stone  is  demanded,  from  that  mo- 
ment their  presence  on  the  land  is  a  trespass  for  which  there  is  no 
longer  license  or  permission.    Wheeloch  v.  Noonan,  108  N.  Y.  179. 

§  5.  Division  Fences. 

One  of  the  frequent  questions  presented  to  justices  of  the  peace 
for  determination  is  the  liability  of  a  person  for  the  damages 
caused  by  his  cattle  trespassing  upon  the  lands  of  an  adjoining 
proprietor.  Frequently  the  determination  of  this  question  must 
be  preceded  by  an  inquiry  whether  either  party  was  in  fault  in 
the  matter  of  building  or  maintaining  a  division  fence,  and 
whether  it  was  due  to  such  fault  that  the  injury  occurred. 

The  rights  and  obligations  of  adjoining  owners  as  to  the  main- 
tenance of  line  fences  are  regiilated  by  statute,  and  for  conven- 
nience  these  statutes  will  be  here  given.  These  statutes  form  a 
part  of  chapter  63  of  the  Laws  of  1909,  entitled  "an  Act  relating 
to  towns,  constituting  chapter  62  of  the  Consolidated  Laws,  as 
amended  by  chapter  86  of  the  Laws  of  1911."  They  provide  as 
follows:  "Each  owner  of  two  adjoining  tracts  of  land,  except 
when  they  otherwise  agree,  shall  make  and  maintain  a  just  and 
equitable  portion  of  the  division  fence  between  such  lands,  unless 
both  of  said  adjoining  owners  shall  agree  to  let  their  said  lands 
lie  open,  along  the  division  line,  to  the  use  of  all  animals  which 
may  lawfully  be  upon  the  lands  of  either.  When  the  adjoining 
lands  shall  border  upon  any  of  the  navigable  lakes,  streams  or 
rivers  of  the  state,  the  owners  of  the  lands  shall  malce  and  main- 
tain the  division  fences  between  them  down  to  the  line  of  low 
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water  mark,  in  such  lakes,  streams  or  rivers,  except  those  lands 
which  overflow  annually  so  as  to  be  so  submerged  with  water  that 
no  permanent  fence  can  be  kept  thereon,  and  known  as  low  flat 
lands;  and  when  adjoining  lands  shall  be  bounded  by  a  line  be- 
tween the  banks  of  streams  of  water  not  navigable,  and  the  own- 
ers or  occupants  thereof  cannot  agree  upon  the  manner  in  which 
the  division  fence  between  them  shall  be  maintained,  the  fence 
viewers  of  the  town  shall  direct  upon  which  bank  of  the  stream,  and 
where  the  division  fence  shall  be  located,  and  the  portion  to  be 
kept  and  maintained  by  each  adjoining  owner."    Id.  section  360. 

"When  the  owners  of  adjoining  lands  shall  choose  to  let  them 
lie  open,  as  provided  in  section  three  hundred  and  sixty,  neither 
of  such  owners  shall  be  liable  to  the  other  in  any  action  or  pro- 
ceeding for  any  damages  done  by  animals  lawfully  upon  the 
former's  premises  going  upon  the  lands  so  lying  open  or  upon  any 
other  lands  of  the  owner  thereof  through  such  lands  lying  open. 
Either  owner  of  any  lands  so  lying  open  and  adjoining,  may,  un- 
less the  agreement  is  for  a  specified  period,  and  after  such  agree- 
ment has  expired  may  then  have  the  same  inclosed,  by  giving  writ- 
ten notice  to  that  effect  to  the  owners  or  occupants  of  the  adjoin- 
ing lands,  whereupon  it  shall  be  the  duty  of  both  parties  to  build 
and  maintain  their  several  proportions  of  a  division  fence."  Id. 
section  361. 

"Whenever  a  subdivision,  or  new  apportionment  of  any  divi- 
sion fence  shall  become  necessary  by  reason  of  transfer  of  the  title 
of  either  of  the  adjoining  owners,  to  the  whole,  or  any  portion 
of  the  adjoining  lands,  by  conveyance,  devise  or  descent,  such 
subdivision  or  new  apportionment  shall  thereupon  be  made  by  the 
adjoining  owners  afl^ected  thereby;  and  either  adjoining  owner 
shall  reftmd  to  the  other  a  just  proportion  of  the  value  at  the 
time  of  such  transfer  of  title,  of  any  division  fence  that  shall 
theretofore  have  been  made  and  maintained  by  such  other  ad- 
joining owner,  or  the  person  from  whom  he  derived  his  title,  or  he 
shall  build  his  proportion  of  such  division  fence.  The  value  of 
any  fence,  and  the  proportion  thereof  to  be  paid  by  any  person,  and 
the  proportion  to  be  built  by  him,  shall  be  determined  by  any  two 
of  the  fence  viewers  of  the  town,  in  case  of  disagreement."  Id. 
§  362. 

"If  disputes  arise  between  the  owners  of  adjoining  lands  con- 
cerning the  liability  of  either  party  to  make  and  maintain  any 
division  fence,  or  the  proportion  or  particular  part  of  the  fence 
83 
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to  be  made  or  maintained  by  either  of  them,  such  dispute  shall 
be  settled  by  any  two  of  the  fence  viewers  of  the  town,  one  of 
whom  shall  be  chosen  by  each  party ;  and  if  either  neglects,  after 
eight  days'  notice,  to  make  such  choice,  the  other  party  may  select 
both.  The  fence  viewers,  in  all  matters  heard  by  them,  shall  see 
that  all  interested  parties  have  had  reasonable  notice  thereof,  and 
shall  examine  the  premises  and  hear  the  allegations  of  the  parties. 
If  they  cannot  agree,  they  shall  select  another  fence  viewer  to 
act  with  them,  and  the  decision  of  any  two  shall  be  reduced  to 
writing,  and  contain  a  description  of  the  fence,  and  the  propor- 
tion to  be  maintained  by  each,  and  shall  be  forthwith  filed  in  the 
office  of  the  town  clerk,  and  shall  be  final  upon  the  parties  to  such 
dispute,  and  all  parties  holding  under  them."     Id.  §  363. 

"Witnesses  may  be  examined  by  the  fence  viewers  on  all  ques- 
tions submitted  to  them;  and  either  of  such  fence  viewers  may 
issue  subpoenas  for  witnesses,  who  shall  receive  the  same  fees  as 
witnesses  in  a  justice's  court.  Each  fence  viewer  thus  employed 
shall  be  entitled  to  one  dollar  and  fifty  cents  per  diem.  The  party 
refusing  or  neglecting  to  pay  the  fence  viewers  or  either  of  them, 
shall  be  liable  to  an  action  for  the  same  with  costs."    Id.  §  364. 

"If  any  person  who  is  liable  to  contribute  to  the  erection  or 
repair  of  a  division  fence,  shall  neglect  or  refuse  to  make  and  main- 
tain his  proportion  of  such  fence,  or  shall  permit  the  same  to  be 
out  of  repair,  he  shall  be  liable  to  pay  the  party  injured  all  such 
damages  as  shall  accrue  thereby,  to  be  ascertained  and  appraised 
by  any  two  fence  viewers  of  the  town,  and  to  be  recovered  with 
costs.  The  appraisement  shall  be  reduced  to  writing,  and  signed 
by  the  fence  viewers  making  it.  If  such  neglect  or  refusal  shall 
be  continued  for  the  period  of  one  month  after  request  in  writing 
to  make  or  repair  the  fence,  the  party  injured  may  repair  the 
same,  at  the  expense  of  the  party  so  neglecting  or  refusing,  to  be 
recovered  from  him  with  costs."    Id.  §  365. 

"Whenever  a  division  fence  shall  be  injured  or  destroyed  by 
floods,  or  other  casualty,  the  person  bound  to  make  and  repair 
such  fence,  or  any  part  thereof,  shall  make  or  repair  the  same, 
or  his  just  proportion  thereof,  within  ten  days  after  he  shall  be 
so  required  by  any  person  interested  therein.  Such  requisition 
shall  be  in  writing  and  signed  by  the  party  making  it.  If  the 
person  so  notified  shall  refuse  or  neglect  to  make  or  repair  his 
proportion  of  such  fence  for  the  space  of  ten  days  after  such  re- 
quest, the  party  injured  may  make  or  repair  the  same  at  the  ex- 
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pense  of  the  party  so  refusing,  to  be  recovered  from  him  with 
costs."    Id.  §  366. 

"Whenever  the  electors  of  any  town  shall  have  made  any  rule 
or  regulation,  prescribing  what  shall  be  deemed  a  sufficient  division 
fence  in  such  town,  any  person  who  shall  thereafter  neglect  to  keep 
a  fence  according  to  such  rule  or  regulation,  shall  be  precluded  from 
recovering  compensation  for  damages  done  by  any  beast  lawfully 
kept  upon  the  adjoining  lands  that  may  enter  therefrom  on  any 
lands  of  such  person,  not  fenced  in  conformity  to  the  said  rule 
or  regulation,  through  any  such  defective  fence.  When  the  suffi- 
ciency of  a  fence  shall  come  in  question  in  any  action,  it  shall  be 
presumed  to  have  been  sufficient  until  the  contrary  be  established." 
Id.  §  367. 

"If  any  person  liable  to  contribute  to  the  erection  or  repair  of 
a  division  fence  shall  neglect  or  refuse  to  make  and  maintain 
his  proportion  of  such  fence,  or  shall  permit  the  same  to  be  out  of 
repair,  he  shall  not  be  allowed  to  have  or  maintain  any  action  for 
damages  incurred  by  beasts  coming  thereon  from  adjoining  lands 
where  such  beasts  are  lawfully  kept,  by  reason  of  such  defective 
fence,  but  shall  be  liable  to  pay  to  the  party  injured  all  damages 
that  shall  accrue  to  his  lands,  and  the  crops,  fruit  trees  and  shrub- 
bery thereon,  and  fixtures  connected  with  the  land,  to  be  ascer- 
tained and  appraised  by  any  two  fence  viewers  of  the  town,  and 
to  be  recovered  with  costs;  which  appraisement  shall  be  reduced 
to  vsrriting  and  signed  by  the  fence  viewers  making  the  same,  but 
shall  be  only  prima  facie  evidence  of  the  amount  of  such  dam- 
ages."   Id.  §  368. 

"Barbed  or  other  wire  may  be  used  in  the  construction  of  any 
division  fence,  provided,  however,  that  the  person  or  corporation 
desiring  to  use  such  material  shall  first  obtain  from  the  owner  of 
the  adjoining  property  his  written  consent  that  it  may  be  so  used. 
If  the  owner  of  the  adjoining  property  refuses  to  consent  to  the 
building  of  such  a  fence,  it  may  nevertheless  be  built  in  the  follow- 
ing manner:  The  fence  shall  be  of  at  least  four  strands  of  wire 
with  a  sufficient  bar  of  wood  at  the  top ;  and  the  size  of  such  top 
bars  and  of  the  posts  and  supports  of  such  fence,  and  their  distances 
apart,  shall  be  such  as  the  fence  viewers  of  the  town  may  prescribe, 
and  with  the  posts  no  further  apart  than  fourteen  feet;  and  such 
fence  shall  be  otherwise  substantially  built  and  a  reasonably  suffi- 
cient inelosure  for  holding  the  particular  kind  or  class  of  cattle 
or  animals  usually  pastured  on  either  side  of  the  fence.    Nothing 
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contained  in  section  three  hundred  and  sixty-seven  shall  be  con- 
strued to  authorize  the  electors  of  any  town  to  prohibit  the  use 
of  wire  fences  for  division  fences,  if  such  fences  comply  with  the 
requirements  of  this  section.  Whenever  such  fence  shall  become 
so  out  of  repair  as  to  be  unsafe,  it  shall  be  the  duty  of  the  owner 
or  owners  to  immediately  repair  the  same.  But  any  person  build- 
ing such  a  fence  without  the  written  consent  of  the  owner  of  the 
adjoining  property,  shall  be  liable  to  all  damages  that  may  be 
occasioned  by  reason  of  such  fence.  But  this  section  shall  not  be 
so  construed  as  to  permit  railroad  corporations  to  use  barbed  wire 
in  the  construction  of  fences  along  their  lines  contrary  to  the  pro- 
visions of  section  thirty-two  of  the  railroad  law."  Id.  section  369. 
"The  assessors  and  commissioners  of  highways  elected  in  every 
town  shall,  by  virtue  of  their  offices,  be  fence  viewers  of  their  town." 

§  6.  Trespass  by  Animals  from  Adjoining  Lands. 

It  will  be  noticed  that  the  section  of  the  Tovtm  Law  be- 
fore quoted,  not  only  debars  the  party  failing  to  perform  his 
statutory  obligations  in  respect  to  the  erection  or  maintenance 
of  a  division  fence  from  recovering  any  damages  he  may  sustain 
by  reason  of  the  cattle  lawfully  upon  the  adjoining  lot  com- 
ing upon  his  land  by  reason  of  the  defective  fence,  but  it  also 
makes  him  liable  to  the  party  injured  for  all  damages  that  shall 
accrue  to  his  lands,  and  the  crops,  fruit  trees  and  shrubbery  there- 
on, and  fixtures  connected  with  the  land,  and  the  costs  of  the 
action  brought  to  recover  such  damages. 

At  common  law,  a  man  was  not  bound  to  fence  his  lands  against 
cattle,  but  the  owner  of  the  beasts  was  bound  to  restrain  them 
and  was  answerable  for  any  trespass  which  they  might  commit 
upon  the  lands  of  another;  and  it  was  a  matter  of  no  moment 
whether  the  cattle  came  in  from  the  highway,  the  land  of  the 
owner  of  the  beasts,  or  through  the  land  of  a  third  person.  Stafford 
V.  Ingersol,  3  Hill,  38,  39.  As  liability  for  trespass  committed 
by  animals  rests  not  upon  ownership  but  on  possession,  the  tenant 
and  not  the  landlord  is  liable  for  trespass  committed  by  cattle  a 
landlord  has  furnished  for  the  use  of  a  tenant  of  a  farm  let  stocked 
by  the  owner.  Harrison  v.  McClellan,  137  App.  Div.  508.  And 
where  part  of  the  cattle  on  a  farm  let  on  shares  are  owned  by  the 
tenant  and  part  by  the  landlord,  the  tenant  having  exclusive 
management  of  the  property,  if  the  landlord  were  at  all  liable  for 
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trespass  committed  by  cattle  damage  feasant  it  would  be  only  for 
the  damage  actiially  committed  by  his  own  cattle,  assuming  that 
the  cattle  trespassing  did  an  equal  amount  of  damage.     Ih.     It  is 
a  general  rule  of  the  common  law  that  the  owner  of  cattle  is  bound, 
at  his  peril,  to  keep  them  off  the  land  of  other  persons,  and  he 
cannot  justify  or  excuse  such  entry  by  showing  that  the  land  was 
unfenced.    Fences  were  designed  to  keep  one's  own  cattle  at  home, 
and  not  to  guard  against  the  intrusion  of  those  belonging  to  other 
people.    Tonawanda  R.  R.  Co.  v.  Munger,  5  Denio,  259.    At  com- 
mon law,  when  the  cattle  of  one  of  two  adjoining  landowners  are 
found  trespassing  upon  the  land  of  the  other,  the  owner  of  the 
cattle,  to  excuse  himself,  must  show  not  only  that  the  fences  which 
the  other  owner  was  bound  to  maintain  were  out  of  repair,  but  also 
that  the  cattle  passed  over  such  defective  fences.    Deyo  v.  Stewart, 
4  Denio,  101.     And  in  an  action  of  trespass  for  injuries  done  by 
cattle,  wherein  it  appeared  that  the  boimdary  fence  between  the 
adjoining  landowners  had  been  divided,  and  distinct  portions  as- 
signed to  each  of  them  to  erect  and  maintain,  and  it  appeared 
that  both  portions  of  the  fence  were  out  of  repair,  and  it  was  not 
shown  over  what  part  the  cattle  passed,  it  was  held  that  the  plain- 
tiff was  entitled  to  recover.     li.     In  such  a  case,  the  plaintiff's 
neglect  is  of  no  moment  unless  the  cattle  came  on  to  his  land  in 
consequence  of  the  ruinous  condition  of  that  part  of  the  fence 
which  he  is  bound  to  repair ;  and,  as  this  is  an  essential  fact  in  the 
defendant's  defense,  it  is  for  him  to  show  it  by  evidence.     Ih. 
If  the  defendant's  cattle  or  swine  entered  the  plaintiff's  field  or 
premises  through  that  part  of  the  division  fence  which  the  plain- 
tiff was  bound  to  keep  in  repair,  he  cannot  maintain  an  action  of 
trespass  for  the  injury  done.     Shepherd  v.  Sees,  12  Johns.  433 ; 
Oriffin  V.  Martin,  7  Barb.  297 ;  Hardenburgh  v.  LocJcivood,  25 
Barb.   9.     Where  the  electors  of  a  town,  at  their  annual  town 
meeting,  prescribe  or  determine  what  shall  be  a  sufficient  and 
lawful  fence  in  their  town,  no  person  can  maintain  an  action  for 
a  trespass  committed  by  cattle  which  enter  the  plaintiff's  land 
through  a  fence  which  is  not  sufficient  according  to  the  rule  pre- 
scribed for  such  town.     Ih.;  White  v.  Scott,  4  Barb.  56.     The 
statute  which  declares  that  adjoining  landowners  shall  not  main- 
tain an  action  for  any  injury  which  may  be  done  by  cattle  which 
get   on   the   plaintiff's   land   through   a   defect   in   fences   which 
he  was  bound  to  maintain  or  repair,  does  not  apply  to  any  other 
person  than  such  adjoining  proprietors.     And,  therefore,  if  A.'s 
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cattle  are  lawfully  placed  on  B.'s  land  to  pasture,  and  they  escape 
therefrom  on  to  the  lands  of  C,  an  action  of  trespass  will  lie  by 
C.  against  A.,  notwithstanding  his  cattle  were  rightfully  on  the 
land  of  B.,  provided  the  cattle  got  on  to  C.'s  land  through  a 
defective  line  fence  which  B.  was  bound  to  repair.  Stafford  v. 
Ingersol,  3  Hill,  38.  In  such  a  case,  C.  might  elect  to  sue  B. 
for  the  trespass  of  A.'s  cattle  if  he  chose  to  do  so,  since  his 
putting  the  cattle  on  his  land,  or  letting  it  for  the  purpose  of 
pasturage,  would  make  him  liable  for  the  acts  of  the  cattle  pre- 
cisly  as  though  they  were  his  own. 

Where  a  person  occupies  land  as  a  tenant  at  will,  or  at  suffer- 
ance, he  is  entitled  to  the  benefit  of  the  statute  relating  to  di- 
vision fences^  and  he  may  maintain  an  action  against  an  adjoining 
landowner  for  repairing  his  portion  of  the  division  fence  which 
he  refuses  to  build,  maintain,  or  repair.  Bronk  v.  Beclcer,  17 
Wend.  320.  Any  person  who  occupies  such  adjoining  lands,  and 
who  is  interested  in  building  and  maintaining  a  division  fence,  in 
order  to  secure  the  full  enjoyment  of  his  premises,  is  entitled  to 
the  benefit  of  the  statute  regulation,  without  regard  to  the  par- 
ticular estate  therein  belonging  to  him. 

Where  fenceviewers  have  decided  that  a  person  shall  maintain 
a  particular  portion  of  a  division  fence,  it  is  not  necessary  that 
they  should  appraise  the  expense  of  making  the  fence  in  order  to 
enable  the  other  party  to  recover  the  expense  of  building  it,  where 
the  proper  party  refuses  or  neglects  to  build  it.  Perkins  v.  Per- 
kinSj  44  Barb.  134.  The  entry  by  one  of  two  adjoining  owners 
upon  the  land  of  the  other  for  the  purpose  of  building  a  division 
fence  between  their  lands,  is  not  a  trespass  if  necessary  for  that 
purpose.  The  law  compels  each  owner  to  make  his  portion  of 
the  fence,  and  this  carries  with  it  the  right  to  such  necessary  occu- 
pation, for  the  time  being,  as  is  required  to  comply  with  such 
legal  duty.     Carpenter  v.  Halsey,  60  Barb.  45,  57  IST.  Y.  657. 

Where  one  of  two  adjoining  landowners  removes  his  portion 
of  the  division  fences,  and  his  cattle  afterwards  escape  through 
the  place  left  open  by  the  removal  of  the  fences,  on  to  the  lands 
of  the  adjoining  proprietor,  he  will  be  liable  in  an  action  of  tres- 
pass for  the  injury  done.  Holladay  v.  Marsh,  3  Wend.  142.  The 
utmost  effect  which  the  statute  produces,  by  authorizing  a  re- 
moval of  fences,  is  to  remit  the  parties  to  their  common-law  rights 
and  duties.  Ih.  And,  where  a  party  removes  his  portion  of  a 
division  fence,  without  having  previously  given  the  notice  re- 
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quired  by  the  statute,  and  without  also  having  obtained  the  per- 
mission of  the  fenceviewers,  he  is  not  merely  liable  to  the  dam- 
ages which  may  be  sustained  by  such  removal,  but  he  may,  after 
due  notice  to  rebuild,  and  neglect  or  refusal  to  do  so,  be  com- 
pelled, by  action,  to  pay  the  expense  incurred  in  rebuilding  it. 
Richardson  v.  McDougcdl,  11  Wend.  46. 

A.  and  B.  were  owners  of  adjoining  lands,  and  A.  built  a  di- 
vision fence  because  B.  let  his  lands  lie  open.  B.  afterward  in- 
closed his  lands,  and  a  disagreement  arose  between  the  parties, 
not  as  to  the  proportion  of  the  fence  which  each  was  bound  to 
maintain,  but  as  to  the  value  of  it,  and  as  to  how  much  B.  ought 
to  pay  A.,  and  it  was  held  that  the  fenceviewers  had  jurisdiction, 
and  that,  as  no  question  was  submitted  to  them  as  to  the  propor- 
tion of  the  fence  to  be  paid  for  by  B.,  their  decision,  stating  the 
value  of  the  fence,  and  the  sum  to  be  paid  by  B.,  was  a  sufficient 
compliance  with  the  statute.     Hewitt  v.  Watkins,  11  Barb.  409. 

Under  the  old  rule,  which  permitted  towns  to  regulate  the  suffi- 
ciency of  fences,  and  to  provide  when  cattle  might  run  at  large 
in  highways,  it  was  held  that  a  party  who  did  not  keep  his  fences 
in  conformity  to  the  town  regulations,  could  not  recover  damages 
for  injuries  done  by  cattle  running  at  large,  under  the  regulations 
prescribed  by  the  town.  Griffin  v.  Martin,  1  Barb.  297 ;  Harden- 
burgh  v.  Lockwood,  25  Barb.  9 ;  Tonawanda  R.  R.  Co.  v.  Hun- 
ger, 5  Denio,  255 ;  S.  C.  4:  'N.  Y.  349.  And  such  statute  was  held 
to  be  constitutional. 

In  an  action  of  trespass  for  injuries  done  by  cattle,  etc.,  the 
defendant  may  allege  and  prove,  if  he  is  able,  that  the  cattle 
escaped  into  the  plaintiff's  land,  through  a  defective  fence,  which 
he  was  bound  to  repair,  and  this,  if  established,  will  constitute  a 
valid  and  legal  defense.  To  prove  that  the  defective  fence  be- 
longed to  the  plaintiff,  and  that  he  was  bound  to  keep  it  in  repair, 
it  will  be  sufficient  to  prove  that  such  fence  was  assigned  or  ap- 
portioned to  the  plaintiff,  as  his  portion,  by  the  fence  viewers. 

So,  too,  the  defendant  may.  show,  that  by  an  express  agree- 
ment between  the  plaintiff  and  the  defendant,  the  plaintiff  was 
to  keep  up  and  maintain  that  portion  of  the  fence  which  was 
defective,  and  through  which  the  cattle,  etc.,  got  over  into  the 
plaintiff's  lands.  This  agreement  will  be  valid  if  it  is  a  mere 
verbal  agreement,  for  the  statute  of  frauds  does  not  apply  to 
such  a  case.  Tcdmadge  v.  Rens.  &  Bar.  R.  R.  Co.  13  Barb,  493 ; 
Vosburgh  v.  Teator,  32  IST.  Y.  561. 
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There  are  cases  in  which  parties  are  bound  by  prescription  to 
maintain  a  particular  fence.  And  where  there  is  a  valid  pre- 
scription which  binds  one  landowner  to  maintain  perpetually  a 
certain  fence,  the  fenceviewers  have  no  jurisdiction  under  our 
statutes.  Adams  v.  Van  Alstyne,  25  IST.  Y.  232,  S.  C.  35  Barb. 
9.  The  maintenance  of  a  fence  by  one  of  the  adjoining  pro- 
prietors exclusively,  for  more  than  twenty  years,  when  he  might 
have  compelled  the  other  party  to  maintain  a  part  of  it,  warrants 
the  presumption  of  a  grant  or  covenant  compelling  him  to  do  so. 

But  since  the  adoption  of  our  statutes,  requiring  each  party  to 
make  and  maintain  an  equal  proportion  of  the  fence,  there  can 
be  no  prescription  established  in  respect  to  part  of  a  boundary 
line  or  division  fence,  however  long  one  party  may  have  main- 
tained one  portion  of  the  fence,  while  the  other  portion  was 
maintained  by  the  other  proprietor.  The  presumption  in  such 
a  case  is,  that  each  maintained  what  had  been  found  by  agree- 
ment to  be  his  just  proportion  of  the  fence,  in  discharge  of 
his  own  duty,  and  not  in  exoneration  of  the  other.  Such  a 
division,  it  seems,  is  binding  upon  the  parties  while  they  remain 
coterminous  possessors ;  but  new  obligations  arise  when,  by  sub- 
division or  otherwise,  there  is  a  change  in  the  extent  to  which  one 
of  the  adjoining  proprietors  borders  on  the  other.  The  stat- 
ute which  empowers  fence  viewers  to  fix  the  just  proportion  of 
fence  to  be  maintained  by  each  landowner,  refers  to  the  state  of 
things  which  exists  when  they  are  called  on  to  act,  and  has  no 
relation  to  any  former  ownership  of  the  adjoining  possessions. 
This  proportion  of  fence  is  changed  whenever  a  change  takes 
place  in  the  extent  which  each  ovsmer  has  in  the  lands  which  he 
adjoins,  and  then  a  new  adjustment  becomes  necessary,  and  may, 
therefore,  be  legally  made. 

It  has  been  seen,  that  as  a  general  rule,  the  owner  of  cattle, 
sheep  and  swine,  etc.,  is  bound  to  keep  them  on  his  own  lands  at 
the  risk  of  being  a  trespasser,  if  they  escape  on  the  lands  of  an- 
other. But  there  are  exceptions  to  this  general  rule,  which  grow 
out  of  the  necessities  of  the  case,  as  where  cattle,  etc.,  are  law- 
fully driven  along  a  public  highway  for  the  purpose  of  passage 
therein,  and  they  stray  from  it  in  sight  of  the  person  in  charge 
of  them,  and  pass  against  his  will  on  to  uninclosed  lands  adjoin- 
ing the  highway,  or  on  to  lands  not  fenced  as  the  town  regula- 
tions required,  while  the  person  in  charge  makes  fresh  pursuit  to 
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bring  them  back;  in  siich  a  case,  the  cattle-owner  is  not  liable 
for  this  involuntary  trespass,  nor  for  the  herbage,  grass  or  crops 
which  such  cattle  may  seize  as  they  pass  along.  Tonawandw  B.  B. 
Co.  V.  Munger,  5  Denio,  259.  So,  as  has  already  been  seen,  no 
action  will  lie  where  the  defendant's  cattle  escape  upon  the  plain- 
tiff's lands,  through  a  defective  fence  which  he  is  bound  to  repair, 
but  which  he  has  neglected  to  so  do.  Cowles  v.  Balzer,  47  Barb. 
562. 

It  is  the  duty  of  a  railroad  company  to  erect  and  maintain  fences 
on  both  sides  of  its  road,  of  height  and  strength  sufficient  to  pre- 
vent cattle,  horses,  sheep  and  hogs  from  going  upon  its  road  from 
adjacent  lands.  So  long  as  such  fences  are  not  made,  or  are  not 
in  good  repair,  the  corporation,  its  lessee  or  other  person  in  posses- 
sion of  its  road  is  liable  for  all  damages  done  by  their  agents  or 
engines  or  ears,  to  any  domestic  animals  thereon.  When  made  and 
in  good  repair  the  liability  is  limited  to  negligent  or  willful  in- 
juries. ~So  railroad  need  be  fenced  when  not  necessary  to  pre- 
vent horses,  cattle,  sheep  and  hogs  from  going  upon  its  track  from 
adjoining  lands.  If  an  adjoining  landowner,  or  his  grantor,  has 
received  compensation  for  fencing  the  line  of  land  taken  for  a 
railroad  and  has  agreed  to  build  and  maintain  a  lawful  fence  along 
such  line,  he  must  build  and  maintain  it  and  if  he  does  not,  the 
railroad  company,  after  thirty  days'  notice  to  the  landowner,  may 
build  the  fence  and  recover  the  expense  from  him.  Laws  of  1890, 
ch.  565,  §  32,  as  amended  by  Laws  of  1892,  ch.  676.  The  statute 
cited  is  the  Railroad  Law. 

The  cases  discussing  the  liability  of  a  railroad  corporation  for 
injuries  to  cattle  or  horses  trespassing  upon  its  track  are  numer- 
ous, and  no  attempt  will  be  made  to  collate  them  here.  It  may, 
however,  be  stated  broadly  that  where  such  injury  results  from  the 
failure  or  neglect  of  the  company  to  perform  the  duty  imposed 
by  the  statute  of  keeping  and  maintaining  a  fence  along  its  line, 
it  is  liable  to  the  owner  of  the  animals  for  the  loss  sustained.  See 
Connolly  v.  Central  Vermont  B.  B.  Co.  4  App.  Div.  221 ;  Dayton 
V.  N.  Y.  L.  E.  &  W.  B.  B.  Co.  81  Hun,  284;  Kelver  v.  N.  Y. 
C.  &  8.  L.  B.  B.  Co.  126  N".  Y.  365 ;  Spinner  v.  N.  Y.  C.  &  H.  B. 
B.  B.  Co.  6  Hun,  600,  67  IST.  Y.  153;  Hungerford  v.  Syracuse, 
B.  &  N.  Y.  B.  B.  Co.  46  Hun,  339 ;  Chapman  v.  N.  Y.  C.  B.  B. 
Co.  33  K  Y.  369. 
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§  7.  Liens  upon  Animal  Trespassing. 

Certain  actions  and  special  proceedings  relating  to  animals 
straying  upon  the  highway  are  regulated  by  title  10  of  chapter  19 
of  the  Code  of  Civil  Procedure.  See  Code  of  Civil  Pro.  §§3082- 
3115.  The  act  provides  for  the  recovery  of  penalties  by  action 
against  persons  suffering  animals  to  run  at  large  or  to  be  herded  or 
pastured  in  a  public  street,  highway,  park  or  place,  elsewhere  than 
in  a  city,  and  also  for  the  seizure  of  such  animals  so  running 
at  large,  herded  or  pastured,  and  the  proceedings  thereafter.  The 
practice  in  such  actions  and  proceedings  will  be  noticed  in  its 
appropriate  place  hereafter. 

The  Town  Law  also  provides  for  a  lien  in  favor  of  a  landholder 
upon  beasts  straying  upon  his  land  doing  damage,  and  a  method 
for  the  foreclosure  of  such  lien.  The  statute  relating  thereto  will 
be  here  given. 

"Whenever  any  person  shall  have  any  strayed  horses,  cattle, 
sheep,  swine  or  other  beasts  upon  his  inclosed  land,  or  shall  find 
any  such  beast  on  land  owned  or  occupied  by  him  doing  damage, 
and  such  beast  shall  not  have  come  upon  such  lands  from  adjoin- 
ing lands  where  they  are  lawfully  kept,  by  reason  of  his  refusal  or 
neglect  to  make  or  maintain  a  division  fence  required  of  him 
by  law,  such  person  may  have  a  lien  upon  such  beasts  for  the 
damage  sustained  by  reason  of  their  so  coming  upon  his  lands 
and  doing  damage,  for  his  reasonable  charges  for  keeping  them, 
and  for  all  fees  and  costs  made  thereon,  and  he  may  keep  such 
beasts  until  such  damages,  charges,  fees  and  costs  are  paid,  or 
such  lien  is  foreclosed,  upon  complying  with  the  provisions  of 
this  article  relating  thereto."  Laws  of  1909,  ch.  63,  §  380 ;  Cons. 
Laws,  ch.  62,  §  380. 

"If  such  beasts  are  not  redeemed  within  five  days  after  coming 
iipon  such  lands,  the  person  entitled  to  such  lien,  shall  deliver  to 
the  town  clerk  of  the  town,  within  which  such  lands  or  some  part 
thereof  shall  be,  a  written  notice  subscribed  by  him,  containing 
his  residence,  and  a  description  of  the  beasts  so  strayed  or  coming 
upon  his  lands,  as  near  as  may  be,  and  that  he  claims  a  lien  on 
such  beasts  for  such  damages,  charges,  fees  and  costs.  The  town 
clerk  shall  record  the  notice  in  a  book  to  be  kept  by  him  for  that 
purpose,  for  which  he  shall  receive  ten  cents  for  each  beast  to  be 
paid  by  the  person  delivering  the  notice.     Such  book  shall  always 
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be  kept  open  for  inspection  and  no  fees  shall  be  taken  by  the 
clerk  therefor."    Id.    sec.  381. 

"Within  six  days  after  such  beasts  shall  have  come  upon  such 
lands,  such  owner  or  occupant  may  cause  them  to  be  put  in  the 
nearest  pound  in  the  same  town,  if  there  be  one,  there  to  remain 
until  they  are  redeemed,  sold  or  reclaimed  according  to  law.  If 
there  be  no  such  pound,  or  he  elect  to  keep  such  beasts,  he  shall 
cause  them  to  be  properly  fed  and  cared  for  until  they  are  re- 
deemed, sold  or  reclaimed  according  to  law."     Id.     sec.  382. 

"Within  thirty  days  after  any  such  beasts  may  have  come  or  been 
found  upon  any  lands,  the  owner  or  occupant  of  the  lands  shall 
serve  a  written  notice,  either  personally  or  by  mail,  upon  the  own- 
er of  the  beasts,  if  known,  that  they  are  upon  his  lands,  or  in 
pound,  as  the  case  may  be  and  are  held  by  him  as  strays  or  beasts 
doing  damage,  as  the  case  may  be ;  and  if  such  owner  is  not  known, 
he  shall  publish  such  notice,  within  such  time,  in  the  nearest  news- 
paper of  the  county  for  at  least  two  successive  weeks."  Id.  sec. 
383. 

"The  person  delivering  the  notice  to  the  town  clerk  shall  be 
entitled  to  receive  therefor,  in  addition  to  the  fees  paid  the  town 
clerk,  fifteen  cents  each  for  all  horses,  mules,  cattle  and  swine,  and 
five  cents  each  for  each  other  beast  described  in  the  notice.  If  the 
charges,  damages,  costs  and  fees  are  not  agreed  upon  between  the 
person  delivering  the  notice  and  the  owner  of  the  beasts,  they  shall 
be  determined  by  two  fence  viewers  of  the  town,  one  of  whom  shall 
be  selected  by  the  person  claiming  the  lien,  the  other  by  the  fence 
viewers  so  selected.  If  such  fence  viewers  cannot  agree,  they  shall 
select  another  to  act  with  them,  and  the  decision  of  any  two  of 
them  shall  be  final."  Id.    sec.  384. 

"Each  fenceviewer  shall  be  entitled  to  receive  ten  cents  for 
every  mile  he  shall  be  obliged  to  travel  from  his  residence  to  the 
place  where  the  beasts  are  kept,  and  seventy-five  cents  for  certifi- 
cate of  the  charges  as  ascertained  by  them."    Id.    sec.  385. 

"If  the  owner  of  such  beasts  shall  not  redeem  the  same  within 
three  months  after  delivery  of  the  notice  to  the  town  clerk,  the 
person  delivering  the  notice  may  foreclose  his  lien  by  action,  or 
by  a  sale  of  the  beasts  as  herein  provided.  Where  a  person  claim- 
ing a  lien,  as  herein  provided,  shall  fail  to  establish  the  same,  he 
shall  not  be  entitled  to  receive  anything  for  damages,  charges,  fees 
or  costs,  but  shall  be  liable  to  pay  all  fees,  costs  and  expenses  in- 
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curred  by  reason  of  his  keeping  such  beasts  and  the  proceedings 
thereon."    Id.    sec.  386. 

"After  such  three  months,  a  fenceviewer  of  the  town,  on  applica- 
tion of  the  person  delivering  the  notice,  shall  give  at  least  ten 
days'  previous  notice  of  the  time  and  place  of  sale  of  such  beasts, 
by  advertisement  posted  up  in  at  least  five  public  places  in  the 
town  where  such  beasts  may  have  been  kept,  one  of  Avhich  shall  be 
at  or  near  the  outside  door  of  the  town  clerk's  office.  At  the  time 
and  place  mentioned,  such  fence  viewers  shall  sell  such  beasts  to 
the  highest  bidder,  unless  redeemed  by  the  owner."    Id.    sec.  387. 

"Out  of  the  proceeds  from  such  sale,  the  fenceviewer  shall  re- 
tain and  pay  the  sums  charged  for  such  notices,  fees  and  costs, 
together  with  the  sums  specified  in  the  certificate  for  keeping  the 
beasts,  and  damages  done  by  them;  and  the  like  charges  for  the 
sale,  as  are  allowed  on  sales  under  executions  issued  out  of  jus- 
tices' courts,  and  he  shall  pay  the  residue  to  the  owner  of  the 
beasts,  if  he  shall  appear  and  demand  the  same."     Id.    see.  388. 

"When  the  owner  of  such  beasts  is  known  and  resides  in  the 
same  town  where  such  beasts  are  kept,  five  days'  notice  of  the  time 
and  place  of  the  meetings  of  the  fenceviewers,  to  determine  the 
damages  done  by  such  beasts,  and  the  charges  for  keeping  them, 
shall  be  personally  served  on  him ;  if  he  resides  elsewhere,  and  his 
post-office  address  is  known,  such  notice  shall  be  served  by  mail 
or  personally."     Id.     sec.  389. 

"The  fenceviewers  shall  view  the  premises  where  damages  are 
claimed  to  have  been  done,  and  they  may  issue  subpoenas,  examine 
witnesses,  and  take  any  competent  evidence  of  the  facts  and  cir- 
cumstances necessary  to  enable  them  to  determine  the  matter  sub- 
mitted to  them,  and  shall  determine  any  dispute  that  may  arise 
touching  the  sufficiency  of  any  division  fence  around  the  premises 
where  such  damage  was  done,  and  from  where  and  how  the  beasts 
came  upon  the  lands  of  the  person  claiming  such  damages  and 
charges ;  if  they  determine  that  for  any  cause  the  claimant's  lien  is 
not  enforceable,  they  shall  so  certify,  and  the  owner  of  the  beasts 
shall  thereupon  be  entitled  to  them  without  paying  any  charges 
thereon."    Id.    sec.  390. 

"When  such  lien  is  foreclosed  by  action,  all  questions  relating 
to  damages,  charges,  sufficiency  of  fence,  and  from  where  and  how 
such  beasts  came  upon  the  lands  of  the  person  claiming  such  dam- 
ages and  charges,  shall  be  proven  upon  the  trial  of  such  action,  and 
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no  certificate  of  fence  viewers  upon  such  questions  shall  then  be 
necessary."     Id.     sec.  391. 

"Every  poundmaster  shall  receive  and  keep  all  beasts  delivered 
to  him  as  herein  provided,  until  they  shall  be  redeemed,  sold  or 
reclaimed,  for  vphich  he  shall  be  entitled  to  a  reasonable  compensa- 
tion, not  exceeding  fifty  cents  per  day  for  a  horse  or  mule ;  twenty- 
five  cents  per  day  for  each  head  of  cattle,  and  fifteen  cents  per  day 
for  all  other  beasts,  to  be  determined  by  the  fence  viewer  making 
the  sale,  or  the  court  before  whom  the  action  is  tried,  besides  his 
fees  for  taking  and  discharging  the  beasts,  to  be  paid  by  the  owner 
of  the  beasts,  if  the  lien  is  established,  otherwise  by  the  person 
claiming  a  lien  thereon."     Id.     sec.  392. 

"If  the  owner  of  the  beasts  shall  not  appear  and  demand  the 
residue  of  such  monys  within  one  year  after  the  sale,  he  shall  be 
thereafter  precluded  from  recovering  any  part  thereof,  and  the 
same  shall  be  paid  by  the  ofiicer  making  the  sale  to  the  overseers 
of  the  poor  of  the  town,  or,  in  cities,  to  the  officers  having  their 
powers,  for  the  tise  of  the  poor  thereof,  and  their  receipt  shall  be 
a  legal  discharge  to  the  keeper  of  such  beasts,  and  the  ofiicer  sell- 
ing the  same.  If  the  ofiicer  who  shall  have  sold  such  beasts,  shall 
not,  within  thirty  days  after  the  expiration  of  the  year,  pay  such 
moneys  to  the  overseer  of  the  poor  of  the  town,  or,  in  cities,  to 
officers  having  their  powers,  he  shall  forfeit,  to  the  town  or  city 
double  the  sum.  so  remaining  in  his  hands,  together  with  the 
amount  of  such  moneys."    Id.  §  393. 

"The  villages  and  cities  of  this  state  shall  be  considered  towns 
for  the  purposes  of  this  article,  and  the  trustees  of  the  village  and 
the  aldermen  of  the  city  shall  be  the  fenceviewers  therein  for  the 
purposes  of  this  article.     Id.  sec.  396. 

The  foregoing  provisions  are  substantial  re-enactments  of  for- 
mer statutes ;  and  although  in  modern  times  they  have  lost  a  meas- 
ure of  their  importance,  like  the  exemption  of  the  spinning  wheel 
from  execution  when  owned  by  a  householder,  yet  if  of  suificient 
importance  to  form  a  part  of  the  general  laws  of  this  State,  they 
are  too  important  to  be  wholly  ignored.  The  decisions  under  the 
former  statutes  are  for  the  most  part  applicable  to  the  statute 
above  quoted  and  may  be  of  service  as  explanatory  thereof. 

§  8.  Strays  upon  Highways. 
In  the  preceding  sections  an  attempt  has  been  made  to  consider 
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somewhat  in  detail  the  rights  and  remedies  of  a  landowner  whose 
land  has  been  trespassed  upon  by  cattle  entering  thereon  through 
a  division  fence.  But  the  landowner  may  be  equally  damaged  by 
the  trespassing  of  cattle  entering  upon  his  land  from  the  public 
highway,  and  as  to  such  trespasses  the  statutes  of  this  State  pro- 
vide a  remedy. 

In  1862  a  statute  was  passed  "to  prevent  cattle  from  running  at 
large  in  the  highway,"  declaring  such  act  unlawful,  and  providing 
for  the  seizure  of  any  cattle  at  large  in  violation  of  the  statute. 
Laws  of  1862,  ch.  459.  This  statute  was  subsequently  amended. 
Laws  of  1867,  ch.  814;  Laws  of  1869,  ch.  424;  Laws  of  1872, 
ch.  776.  These  statutes  had  no  application  to  the  case  of  a  tres- 
pass of  cattle  gaining  access  to  the  lands  of  an  adjoining  owner 
through  a  division  fence.  Jones  v.  Sheldon,  50  !N^.  Y.  477.  The 
original  statute  and  amendatory  acts  were  repealed  by  the  Gen- 
eral Repealing  Act  of  1880,  and  as  a  substitute  therefor  an  action 
or  special  proceeding  was  given  by  the  Code  of  Civil  Procedure 
against  persons  suffering  animals  to  stray  upon  the  highway,  in 
which  all  the  essential  rights  and  remedies  given  by  the  acts  re- 
pealed were  retained.    Code  of  Civil  Pro.  §§  3082—3115. 

Under  the  Code,  any  person  who  suffers  or  permits  one  or  more 
cattle,  horses,  colts,  asses,  mules,  swine,  sheep  or  goats  to  run  at 
large  or  to  be  herded  or  pastured  in  a  public  street,  highway,  park 
or  place,  elsewhere  than  in  a  city,  incurs  thereby  the  penalty 
or  penalties  specified  in  the  next  section  and  any  resident  of  the 
town,  or  the  officer  to  whom  a  fine  or  penalty  is  to  be  paid  for  the 
benefit  of  the  poor  as  prescribed  in  Section  2875  of  the  Code,  or  the 
overseer  or  Superintendent  of  the  poor  of  that  tovwi  or  district 
in  which  one  or  more  animals  are  found  so  running  at  large, 
herded  or  pastured,  may  maintain  an  action  in  a  justice's  court, 
held  in  that  town  or  district  to  recover  the  penalty  or  penalties  so 
incurred,  sec.  3082.  The  entire  amount  of  the  penalties  may  be 
recovered  in  one  action,  although  it  exceeds  the  sum  for  which  a 
justice  can  render  judgment  in  an  ordinary  action.  See  Code  of 
Civil  Pro.  sec.  3083. 

The  Code  also  furnishes  a  proceeding  in  rem  by  which  such 
animals  found  running  at  large,  herded  or  pastured  in  a  public 
street,  highway,  park  or  place,  elsewhere  than  in  a  city,  or  tres- 
passing upon  real  property,  having  entered  from  a  public  street, 
highway,  park  or  place,  may  be  seized,  detained  and  disposed  of  in 
the  manner  prescribed  by  that  act.    See  Id,  §§  3084,  3085. 

The  action  given  by  the  statute  will  be  conducted  as  an  ordinary 
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action  for  a  penalty  except  as  above  noted.  The  special  proceed- 
ing is  somewhat  peculiar  in  its  procedure  and  the  statute  author- 
izing and  regulating  it  will  be  given  in  full. 

"Where  one  or  more  cattle,  horses,  colts,  asses,  mules,  swine, 
sheep,  or  goats  are  found  running  at  large,  or  being  herded  or 
pastured,  in  a  public  street,  highway,  park,  or  place,  elsewhere 
than  in  a  city,  the  overseer  of  highways  of  the  road  district,  or, 
if  they  are  so  found  within  an  incorporated  village,  the  street  com- 
missioner thereof,  having  personal  knowledge  or  being  notified  of 
the  fact,  must  immediately  seize  the  animal  or  animals,  and  keep 
it  or  them  in  his  possession,  until  disposed  of  as  prescribed  in  the 
following  sections  of  this  title."     Code  of  Civil  Pro.  §  3084. 

"Any  person  may  seize  one  or  more  animals  specified  in  the  last 
section,  then  running  at  large,  or  being  herded  or  pastured,  in  a 
public  street,  highway,  park,  or  place,  elsewhere  than  in  a  city, 
bordering  upon  real  property  OAvned  or  occupied  by  him ;  or  then, 
trespassing  upon  real  property  so  owned  or  occupied,  having  en- 
tered thereupon  from  such  a  public  street,  highway,  park,  or  place. 
The  person  making  the  seizure,  must  keep  the  animal  or  animals 
seized,  in  his  possession,  until  disposed  of  as  prescribed  in  the  fol- 
lowing sections  of  this  title."    Id.  §  3085. 

"An  officer  or  other  person,  who  seizes  an  animal  or  animals,  as 
prescribed  in  either  of  the  last  two  sections,  must  immediately  file 
with  a  justice  of  the  peace  of  the  town  in  which  the  seizure  was 
made,  a  written  petition,  verified  by  his  oath;  setting  forth  the 
facts  which  bring  the  case  within  either  of  those  sections ;  briefly 
describing  the  animal  or  animals  seized;  stating  either  the  name 
of  the  owner,  or  that  his  name  is  not  known  to  the  petitioner,  and 
cannot  be  ascertained  by  him  with  reasonable  diligence ;  and  pray- 
ing for  a  final  order,  directing  the  sale  of  the  animal  or  animals 
seized,  and  the  application  of  the  proceeds  thereof,  as  prescribed 
in  this  title.  Where  the  petition  alleges,  that  any  animal  or  ani- 
mals seized,  were  then  trespassing  upon  real  property  owned  or 
occupied  by  the  petitioner,  it  must  state  the  amount  of  the  dam- 
ages, if  any,  which  the  petitioner  has  sustained  thereby.  In  that 
case,  the  decision  of  the  justice,  or,  where  the  issues  are  tried  by 
a  jury,  the  verdict  must  fix  the  amount  of  the  damages."  Id. 
§  3086. 

"Upon  the  presentation  of  the  petition,  the  justice  must  issue  a 
precept  under  his  hand;  directed  to  the  owner,  if  his  name  is 
stated  in  the  petition,  or,  if  it  is  not  so  stated,  directed  generally 
to  all  persons  having  an  interest  in  the  animal  or  animals  seized; 
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briefly  reciting  the  substance  of  the  petition;  describing  the  ani- 
mal or  animals  seized,  and  requiring  the  person  or  persons,  to 
whom  the  precept  is  directed,  to  show  cause  before  the  justice,  at 
a  time  and  place  specified  therein,  not  less  than  ten  nor  more  than 
twenty  days,  after  the  issuing  of  the  precept,  why  the  prayer  of 
the  petition  should  not  be  granted."    Id.  §  3087. 

"The  precept  must  be  served  upon  the  person,  to  whom  it  is 
directed  by  his  name,  within  the  same  time,  and  in  like  manner 
as  a  summons  is  required  to  be  served,  as  prescribed  in  section  two 
thousand  nine  hundred  and  ten  of  this  act.  Where  it  is  directed 
generally  to  all  persons,  having  an  interest  in  the  animal  or  ani- 
mals seized,  it  may  be  served  by  a  constable  of  the  town,  or  by  an 
elector  thereof,  specially  authorized  so  to  do  by  a  written  indorse- 
ment upon  the  precept,  under  the  hand  of  the  justice,  by  posting 
a  copy  thereof  in  at  least  six  public  and  conspicuous  places  in  the 
town  where  the  seizure  was  made ;  one  of  which  places  must  be 
the  nearest  district  schoolhouse,  or,  if  the  seizure  was  made  within 
an  incorporated  village,  having  schools  in  charge  of  a  board  of 
education,  a  building  in  which  such  a  school  is  kept.  Each  copy 
must  be  so  posted,  within  two  days  after  the  prdcept  is  issued. 
Where  the  precept  is  directed  to  a  person  by  his  name,  and  proof 
is  made,  by  affidavit,  to  the  satisfaction  of  the  justice,  that  it  can- 
not, with  reasonable  diligence,  be  personally  served  upon  that  per- 
son, within  the  covmty,  at  least  six  days  before  the  return  day 
thereof,  the  justice  may,  by  a  written  order,  direct  that  service 
thereof  be  made,  by  posting  copies  thereof,  at  least  five  days  be- 
fore the  return  day,  as  prescribed  in  this  section;  in  which  case, 
service  thereof  may  be  made  accordingly."     Id.  §  3088. 

"At  the  place  where  the  precept  is  returnable,  and  at  the  ex- 
piration of  the  time  specified  in  section  two  thousand  eight  hun- 
dred and  ninety-three  of  this  act,  the  petitioner  must,  imless  the 
precept  is  directed  to  a  person  by  his  name,  and  he  appears,  fur- 
nish proof  of  the  service  of  the  precept,  as  prescribed  in  the  last 
section.  If  it  was  served  by  a  constable,  either  personally  or  by 
posting,  his  written  return  upon  the  precept  is  sufiicient  proof  of 
the  facts  relating  to  the  service,  as  stated  therein.  If  it  was  served 
by  a  private  person,  proof  of  service  must  be  made  by  affidavit." 
Id.  §  3089. 

"The  owner,  or  a  person  having  an  interest  in  any  animal 
seized,  may  appear  iipon  the  return  of  the  precept,  and  thereby 
make  himself  a  party  to  the  special  proceeding.     The  person  so 


TEESPASS  TO  PEOPEETY.  1329 

appearing  may,  upon  the  return  of  the  precept,  file  a  written  an- 
swer, subscribed  by  him  or  his  attorney,  and  verified  by  the  oath  of 
the  person  subscribing  it,  denying,  absolutely  or  upon  information 
and  belief,  one  or  more  material  allegations  contained  in  the  peti- 
tion. His  answer  must  also  set  forth  his  interest  in  the  animal  or 
animals  seized.  The  subsequent  proceedings  must  be  the  same  as 
in  an  action  in  a  justice's  court  wherein  an  issue  of  fact  has  been 
joined,  except  as  otherwise  specially  prescribed  in  this  title."  Id. 
§  3090. 

"If  no  person  appears  and  answers,  or  if  the  decision  of  the 
justice,  or  the  verdict  of  the  jury,  where  the  issues  were  tried  by 
a  jury,  is  in  favor  of  the  petitioner,  the  justice  must  make  a  final 
order,  directing  the  sale  of  the  animal  or  animals  seized,  and  the 
application  of  the  proceeds  thereof,  as  prescribed  in  this  title. 
Thereupon  the  justice  must  issue  a  warrant,  under  his  hand,  di- 
rected generally  to  any  constable  of  the  county,  commanding  him 
to  sell  the  animal  or  animals  seized,  at  public  auction,  for  the  best 
price  which  he  can  obtain  therefor;  and  to  make  return  thereof  to 
the  justice,  at  a  time  and  place  therein  specified,  not  less  than  ten 
nor  more  than  twenty  days  thereafter.  The  sale  must  be  made 
upon  the  like  notice,  and  in  like  manner,  as  a  sale  of  property,  by 
virtue  of  an  execution  issued  by  a  justice  of  the  peace ;  and  the 
constable  must  make  return,  as  required  by  the  warrant,  and  must 
pay  the  proceeds  of  the  sale  to  the  justice,  deducting  therefrom  his 
fees,  at  the  rate  allowed  by  law  for  the  collection  of  such  an  execu- 
tion."   Id.  §  3091. 

"The  justice  must  apply  the  proceeds  of  the  sale  as  follows : 

"1.  He  must  pay  the  costs  of  the  petitioner,  as  taxed  by  the 
justice,  at  the  same  rates  as  the  costs  of  an  action  brought  before 
him,  including  the  justice's  fees  in  such  an  action;  and  also  the 
fees  for  the  service  of  the  precept,  either  personally  or  by  posting, 
at  the  rate  allowed  by  law  for  personal  service  of  a  summons  by  a 
constable. 

"2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain,  to  his 
own  use,  a  fee  of  one  dollar,  for  each  animal  sold. 

"3.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  or  other  person  making  the  seizure,  the  following  fees,  for 
the  seizure  of  each  animal  seized  and  sold,  to  wit:  one  dollar  for 
each  horse,  colt,  ass,  or  mule ;  fifty  cents  for  each  bull,  or  cow,  or 
calf ;  and  twenty-five  cents  for  each  goat,  sheep,  or  swine ;  together 
with  a  reasonable  compensation,  fixed  by  him,  for  the  care  and 
84 
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keeping  of  each  animal,  from  the  time  of  the  seizure  to  the  time 
of  the  sale;  and,  also,  where  any  animal  sold  was  seized,  while 
trespassing  upon  real  property  owned  or  occupied  by  the  petitioner, 
the  damages  sustained  by  the  petitioner  in  consequence  thereof,  as 
ascertained  by  the  decision  of  the  justice,  or  the  verdict  of  the  jury, 
upon  which  the  final  order  was  made. 

"4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
ofiicer,  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit  of  the 
poor,  as  prescribed  in  section  two  thousand  eight  hundred  and 
seventy-five  of  this  act,  the  following  penalties,  to  wit :  five  dollars 
for  each  horse,  colt,  ass,  mule,  bull,  ox,  cow,  calf,  or  swine,  seized 
and  sold;  and  one  dollar  for  each  sheep  or  goat,  seized  and  sold; 
which  penalties  must  be  received  by  the  officer,  for  the  benefit  of 
the  poor  of  his  town  or  district. 

"5.  If  any  surplus  remains,  he  must  pay  the  same  to  the  person 
or  persons  entitled  thereto,  as  prescribed  in  the  following  sections 
of  this  title."     Id.  §  3092. 

"Any  person  may,  within  ten  days  after  the  return  of  the  war- 
rant, file,  with  the  justice,  a  written  claim  to  the  surplus  of  the 
proceeds  of  the  sale,  or  to  any  part  thereof.  On  the  eleventh  day 
after  the  return,  or,  if  it  is  a  Sunday  or  a  public  holiday,  on  the 
first  day  thereafter,  which  is  neither  Sunday  nor  a  public  holiday, 
the  justice  must  proceed  to  inquire  into  the  claims  so  filed;  and, 
for  the  purpose  of  determining  them,  he  must  hear  the  allegations 
and  proofs  of  each  claimant ;  and  he  may  issue  subpoenas,  as  upon 
the  trial  of  an  action.  He  may,  upon  the  application  of  any  claim- 
ant, and  for  good  cause  shown,  adjourn  the  hearing,  from  time  to 
time,  but  not  more  than  thirty  days  in  all.  After  hearing  the 
allegations  and  proofs  of  all  the  claimants,  he  must  decide  the 
claims,  and  enter  an  order  accordingly.  If  no  claim  is  filed ;  or  if 
the  right  to  the  surplus  money,  or  any  part  thereof,  is  not  estab- 
lished, to  the  satisfaction  of  the  justice,  as  prescribed  in  this 
section;  any  person,  whose  claim  was  not  determined  upon  the 
hearing,  may  file  a  claim  thereto,  at  any  time  before  the  expiration 
of  a  year  from  the  return  of  the  warrant;  and,  thereupon,  the 
justice  must  proceed,  as  prescribed  in  this  section  with  respect  to 
a  claim  filed  within  the  ten  days."     Id.  §  3093. 

"If,  at  the  expiration  of  one  year  after  the  return  of  the  war- 
rant, any  portion  of  the  surplus  remains,  a  claim  to  which  has  not 
been  established  to  the  satisfaction  of  the  justice,  pursuant  to  the 
provisions  of  the  last  section,  the  justice  must  pay  it,  for  the  benefit 
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of  the  poor,  to  the  officer  to  whom  a  fine  or  penalty  is  to  be  paid 
for  the  benefit  of  the  poor,  as  prescribed  in  section  two  thousand 
eight  hundred  and  seventy-five  of  this  act ;  and,  thereupon,  all  per- 
sons are  forever  barred  from  any  claim  thereto.  But  if  a  claim, 
filed  as  prescribed  in  the  last  section,  remains  undetermined  at  the 
expiration  of  the  year,  the  justice  must  determine  it  within  ten 
days  thereafter ;  and,  for  that  purpose,  he  must  retain  the  surplus 
in  his  hands  until  the  determination."     Id.  §  3094. 

"An  appeal  from  an  order  determining  a  claim,  as  prescribed 
in  the  last  two  sections,  may  be  taken  to  the  county  court,  by  a 
claimant,  within  ten  days  after  the  making  of  the  order,  as  from  a 
judgment  of  a  justice  in  an  action  to  recover  a  sum  equal  to  the 
claim;  and  the  proceedings  thereupon  are  the  same,  except  that 
an  undertaking  is  not  necessary  for  any  purpose.  Upon  stich  an 
appeal,  each  other  claimant,  whose  interest  is  affected  by  the  order 
appealed  from,  must  be  made  a  respondent.  If  there  is  no  such 
claimant,  the  officer  entitled  to  the  surplus  must  be  made  respond- 
ent; but  costs  cannot  be  awarded  against  him,  unless  he  appears 
upon  the  appeal ;  in  which  case,  the  costs  are  in  the  discretion  of 
the  appellate  court.  Where  an  appeal,  taken  as  prescribed  in  this 
section,  is  perfected,  the  county  judge  may,  in  his  discretion,  make 
an  order  extending  the  time,  within  which  payment  of  the  surplus 
must  be  made,  as  prescribed  in  the  last  section,  and  staying  pay- 
ment accordingly.  Unless  such  an  order  is  made,  and  a  copy 
thereof  is  served  upon  the  justice,  payment  must  be  made  as  pre- 
scribed in  the  last  section,  notwithstanding  the  appeal;  and  upon 
proof  of  the  payment,  the  appeal  must  be  dismissed.  Where  an 
appeal  is  taken  to  the  supreme  court,  from  the  determination  of 
the  county  court,  the  county  judge,  or  a  justice  of  the  supreme 
court  may  make  a  like  order,  and  with  like  effect."    Id.  §  3095. 

"If  the  decision  of  the  justice,  or  the  verdict  of  the  jury,  where 
the  issues  are  tried  by  a  jury,  is  in  favor  of  the  person  answering, 
it  must  fix  the  value  of  each  animal  seized.  If  the  justice  or  the 
jury  find  that  the  seizure  was  malicious,  and  without  probable 
cause,  the  decision  or  verdict  must  assess  the  damages  sustained 
by  the  person  answering,  by  means  of  the  seizure  and  detention. 
The  justice  must  thereupon  make  a  final  order,  awarding  to  the 
person  so  answering,  the  return  of  the  animal  or  animals  so  seized, 
or  the  value  thereof  if  a  return  cannot  be  had;  together  with  his 
costs,  at  the  rates  allowed  by  law  in  an  action  brought  before  him 
to  recover  a  chattel;  and,  also,  twice  the  sum  assessed  as  his  dam- 
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ages,  if  any.  Thereupon  a  warrant  must  be  issued  by  the  justice 
to  a  constable,  to  the  same  effect,  as  an  execution  issued,  in  an 
action  to  recover  a  chattel,  upon  a  judgment  in  favor  of  the  de- 
fendant, where  the  chattel  has  not  been  delivered  to  him ;  and  each 
provision  of  this  chapter  relating  to  a  judgment  and  execution  in 
such  a  case,  applies  to  a  final  order  made,  and  a  warrant  issued 
thereupon,  as  prescribed  in  this  section."     Id.  §  3096. 

"At  any  time  after  the  precept  is  issued  and  before  the  com- 
mencement of  the  trial,  the  owner  of  any  animal  seized  may  file 
with  the  justice  a  written  demand  of  the  possession  thereof. 
Thereupon  he  is  entitled  to  the  possession,  upon  complying  with 
the  following  terms : 

"1.  He  must  pay  to  the  justice,  for  the  use  of  the  petitioner, 
the  costs  of  the  proceedings,  to  the  time  of  filing  the  demand,  as 
prescribed  in  subdivision  first  of  section  three  thousand  and  ninety- 
two  of  this  act,  and,  also,  the  sums  payable  on  account  of  each 
animal,  whereof  possession  is  so  demanded,  as  prescribed  in  sub- 
division third  of  the  same  section;  which  sums  must  be  fixed  by 
the  justice,  after  hearing  the  allegations  and  proofs  of  the  parties. 

"2.  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar  for  each 
animal,  whereof  possession  is  so  demanded. 

"3.  If  the  petitioner  is  an  ofiicer,  to  whom  a  fine  oi*  penalty  is 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section  two 
thousand  eight  hundred  and  seventy-five  of  this  act,  the  claimant 
must  also  pay  to  the  justice,  for  the  petitioner's  use,  the  sum  speci- 
fied therein  on  account  of  each  animal,  whereof  possession  is  so 
demanded. 

"4.  The  claimant  must  also  prove,  to  the  satisfaction  of  the 
justice,  by  affidavit  or  other  competent  evidence,  that  he  is  the 
owner  of  each  animal,  whereof  possession  is  so  demanded.  Each 
person  who  has  appeared  must  have  notice  of,  and  may  oppose,  the 
claim."    Id.  §  3097. 

"But  where,  in  a  case  specified  in  the  last  section,  the  person 
filing  a  demand,  presents  therewith  to  the  justice  sufficient  proof, 
by  affidavit  or  otherwise,  that  the  running  at  large,  herding, 
pasturing,  or  trespassing,  by  reason  whereof  the  animal  or  animals, 
of  which  he  demands  possession,  were  seized,  was  caused  by  the 
willful  act,  intended  to  effect  that  object,  of  a  person  other  than  the 
owner ;  and  also  makes  the  proof  specified  in  subdivision  fourth  of 
that  section;  he  is  entitled  to  possession,  pursuant  to  his  demand, 
upon  paying  to  the  petitioner,  or  to  the  justice  for  his  use,  a 
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reasonable  sum,  to  be  fixed  by  the  justice,  after  hearing  the  allega- 
tions and  proofs  of  the  parties,  as  compensation  for  the  care  and 
lieeping  of  the  animal  or  animals,  whereof  possession  is  so  de- 
manded, and  without  paying  any  other  sum,  specified  in  the  last 
section."    Id.  §  3098. 

"The  owner  of  an  animal,  seized  in  consequence  of  a  willful  act 
specified  in  the  last  section,  may  recover,  in  an  action  against  the 
person  who  committed  it,  all  damages  sustained  by  him,  in  conse- 
quence thereof,  including  the  sum  paid  in  order  to  recover  posses- 
sion of  the  animal,  as  prescribed  in  the  last  section ;  and,  in  addi- 
tion thereto,  the  sum  of  twenty  dollars  for  each  animal  seized." 
Id.  §  3099. 

"Where  the  possession  of  an  animal  has  been  delivered,  as  pre- 
scribed in  the  last  section  but  one,  an  action  may  also  be  main- 
tained, by  the  petitioner  in  the  special  proceeding  before  the  jus- 
tice, against  the  person  who  committed  the  willful  act,  to  recover, 
in  addition  to  all  other  damages  sustained  by  the  plaintiff  in  con- 
sequence of  the  willful  act,  all  sums,  to  which  the  plaintiff  would 
have  been  entitled  out  of  the  proceeds  of  the  sale,  as  prescribed  in 
section  3092  of  this  act,  other  than  the  compensation  paid  for 
the  care  and  keeping  of  the  animal.  In  the  like  case,  if  the  pe- 
titioner is  a  private  person,  the  officer,  to  whom  a  fine  or  penalty 
is  to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section 
2875  of  this  act,  may  maintain  an  action  against  the  person, 
who  committed  the  willful  act,  to  recover  the  penalties  to  which 
the  plaintiff  would  have  been  entitled,  out  of  the  proceeds  of  the 
sale,  as  prescribed  in  that  subdivision.  N^either  of  the  actions 
specified  in  this  or  the  last  section  is  affected  by  the  pendency  of, 
or  the  recovery  of  judgment  in,  either  of  the  others."    Id.  §  3100. 

"A  person,  entitled  to  demand  the  possession  of  an  animal,  as 
prescribed  in  section  3097  of  this  act,  who  did  not  appear  upon 
the  return  of  the  precept,  or  upon  the  trial,  may  file,  with  the 
justice,  a  written  demand  of  the  possession,  at  any  time  after  the 
final  order,  and  not  less  than  three  days  before  the  time  appointed 
for  the  sale;  and,  thereupon,  he  is  entitled  to  the  possession,  upon 
complying  with  the  following  terms : 

"1.  He  must  furnish,  by  affidavit  or  other  competent  evidence,  a 
sufficient  excuse,  to  the  satisfaction  of  the  justice,  for  his  failure  to 
appear. 

"2.  He  must,  in  all  respects,  comply  with  the  provisions  of 
section  3097  of  this  act;  except  that  it  is  necessary  for  him  to 
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pay  only  one-half  of  the  justice's  fee,  as  prescribed  in  subdivision 
second  of  that  section;  and  one-half  of  the  fees  payable  to  the 
petitioner,  for  the  seizure  of  each  animal,  as  prescribed  in  sub- 
division third  of  section  3092  of  this  act."     Id.  §  3101. 

"Where  a  demand  for  the  return  of  the  possession  of  an  animal 
is  filed,  as  prescribed  in  either  of  the  last  five  sections,  the  judge 
must,  at  the  request  of  either  party  thereto,  make,  and  enter  in  his 
minutes,  an  order  determining  the  same.  An  appeal  from  such 
an  order  may  be  taken  to  the  county  court,  by  the  person  making 
the  demand,  or  by  either  party  to  the  special  proceeding,  at  any 
time  before  the  final  order  in  the  special  proceeding  is  made ;  and 
each  person  or  party  so  entitled  to  appeal,  must  be  made  a  re- 
spondent upon  an  appeal  taken  by  one  of  the  others.  The  ap- 
peal must  be  taken  in  like  manner,  as  an  appeal  from  a  judg- 
ment of  the  justice  in  an  action  to  recover  a  chattel;  and  the  pro- 
ceedings thereupon  are  the  same,  except  as  otherwise  prescribed  in 
the  next  section."    Id.  §  3102. 

"An  appeal  from  an  order,  specified  in  the  last  section,  is  not 
effectual  for  any  purpose,  unless  the  appellant  procures  from  the 
county  judge,  an  order  directing  a  stay  of  the  proceedings  upon 
the  petition,  and  a  stay  of  the  execution  of  the  order  appealed 
from,  and  files  it  with  the  justice,  within  the  time  allowed  for 
the  appeal.  The  order  may  be  granted  or  refused,  in  the  discretion 
of  the  county  judge,  or  granted  upon  such  terms,  as  to  security 
or  otherwise,  as  he  thinks  proper;  and  it  may  be  vacated  or 
modified,  either  absolutely,  or  unless  further  security  is  given, 
in  his  discretion."    Id.  §  3103. 

"Within  ten  days  after  a  final  order  upon  a  petition  is  made, 
as  prescribed  in  this  title,  an  appeal  therefrom  may  be  taken  by 
the  petitioner,  or  by  the  person  answering,  in  like  manner  as  an 
appeal  from  a  judgment  of  the  justice  in  an  action  to  recover  a 
sum  of  money,  equal  to  the  value  of  the  animal  or  animals,  and 
the  proceedings  thereiipon  are  the  same,  except  as  otherwise  pre- 
scribed in  the  next  section."    Id.  §  3104. 

"An  appeal  from  a  final  order,  taken,  as  prescribed  in  the  last 
section,  by  the  person  answering,  is  not  effectual  for  any  pur- 
pose, unless  the  appellant  files,  with  the  notice  of  appeal,  an  order 
of  the  county  judge,  or,  if  he  is  absent  from  the  county,  of  a 
justice  of  the  supreme  court,  reciting  that  the  appeal  has  been 
perfected,  and  that  security  has  been  given  thereupon,  as  pre- 
scribed in  this  section,  and  directing  a  stay  of  proceedings  upon 
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the  final  order  appealed  from,  and  that  the  possession  of  the  ani- 
mal or  animals  seized  be  delivered  to  the  appellant.  The  order 
can  be  made,  only  where  an  undertaking  is  given  by  the  appellant, 
as  required  for  the  purpose  of  perfecting  an  appeal  from  a  judg- 
ment, and  staying  the  execution  thereof ;  and  also  an  undertaking, 
in  the  same  or  another  instrument,  to  the  effect  that,  if  the  final 
order  appealed  from  is  affirmed,  or  if  the  appeal  is  dismissed,  the 
appellant  will  pay  all  sums  which  the  justice  awards  against 
him,  upon  the  hearing,  after  the  determination  of  the  appeal,  as 
prescribed  in  the  next  section,  not  exceeding  a  sum  specified 
therein ;  which  must  be,  at  least,  twice  the  amount  of  all  the  sums, 
which  might  be  deducted  from  the  proceeds  of  the  sale,  as  pre- 
scribed in  section  three  thousand  and  ninety-two  of  this  act.  The 
sum  must  be  fixed,  and  the  undertaking  must  be  approved,  by  the 
judge  who  grants  the  order.  Upon  filing  the  order  with  the  jus- 
tice, the  appellant  is  forthwith  entitled  to  the  possession  of  the 
animal  or  animals  seized."    Id.  §  3105. 

"If  the  final  order  appealed  from  is  affirmed,  upon  an  appeal 
taken  by  the  person  answering,  the  county  court  must  appoint 
a  time  and  place,  at  which  the  justice  must  fix  the  sums  payable 
by  the  appellant,  pursuant  to  his  undertaking.  The  justice  may 
adjourn  the  hearing  to  another  place,  and  to  another  time,  not 
exceeding  three  days  after  the  time  so  appointed.  The  justice 
must  fix  the  sums  so  payable,  as  if  a  warrant  for  the  sale  of  the 
animals  seized  had  been  returned,  and  the  proceeds  thereof  paid 
to  him  by  the  constable,  as  prescribed  in  section  3092  of  this  act. 
The  undertaking  upon  the  appeal  inures  to  the  benefit  of  each 
officer,  to  whom  any  sum  is  payable,  as  prescribed  in  that  section ; 
and  with  respect  to  any  of  those  sums,  the  respondent  is  a  trustee 
for  the  officer  entitled  thereto."     Id.  §  3106. 

"Where  an  animal  is  seized,  upon  the  ground  that  it  was  run- 
ning at  large,  or  was  being  herded  or  pastured,  or  was  trespass- 
ing, contrary  to  the  provisions  of  this  title;  and  the  officer  or 
other  person  making  the  seizui'e,  immediately  files  his  petition, 
and  diligently  prosecutes  the  same,  as  prescribed  in  this  title;  an 
action  to  recover  the  animal  so  seized,  or  to  recover  damages  for 
the  seizure,  or  for  any  act  subsequent  thereto,  must  be  commenced 
within  one  year  after  the  cause  of  action  accrues."    Id.  §  3107. 

"A  person,  to  whom  the  precept  was  directed  by  his  name, 
and  who  was  personally  served  therewith,  or  a  person  who  has 
appeared  and  answered  in  the  special  proceeding,  or  demanded  the 
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return  of  any  animal  seized,  cannot  maintain  an  action  against 
the  officer  of  other  person  seizing  an  animal,  or  a  pei'son  acting 
by  his  command,  or  in  his  aid,  in  a  case  specified  in  the  last  sec- 
tion. But,  except  as  specified  in  this  section,  the  owner  of  an 
animal  seized  or  detained,  under  color  of  any  provision  of  this 
title,  may  maintain  an  action  to  recover  the  animal,  or  its  value, 
or  damages  for  the  seizure  or  detention,  or  for  any  unlawful  act 
subsequent  thereto,  if,  in  fact,  the  animal  was  not,  at  the  time  of 
the  seizure,  running  at  large,  or  being  herded  or  pastured,  or  tres- 
passing, as  the  case  may  be,  as  specified  in  the  foregoing  provisions 
of  this  title."    Id.  §  3108. 

"Eor  the  purpose  of  determining  the  damages  sustained  by 
the  petitioner,  where  two  or  more  animals  are  found  simultaneously 
trespassing  upon  real  property,  owned  or  occupied  by  him,  all  the 
damage  done  by  all  the  animals  seized,  is  to  be  regarded  as  done 
by  them  jointly;  and  the  petitioner's  remedy  therefor  is  entire, 
and  must  be  enforced  against  all  the  animals,  and  the  proceeds 
of  the  sale  thereof.  Where  different  persons,  who  are  known,  own 
different  animals  seized,  the  precept  must  be  directed  to  all  of 
them  by  their  names.  If  one  or  more  of  the  owners  are  known, 
and  the  others  are  unknown,  and  cannot  be  ascertained  with  rea- 
sonable diligence,  the  precept  must  be  directed  to  each  known 
owner,  by  his  name,  and  also  generally  to  all  persons  having  an 
interest  in  those  animals,  the  owners  of  which  are  unknown.  In 
a  case  specified  in  this  section,  a  demand  of  the  possession  of  an 
animal  seized  cannot  be  made,  as  prescribed  in  section  3097  or 
3101  of  this  act,  unless  it  is  made  with  respect  to  all  the  animals 
seized,  and  by  persons  entitled  to  the  possession  of  all  of  them. 
But  a  separate  demand  may  be  made,  as  prescribed  in  section  3098 
of  this  act,  by  each  owner  of  one  or  more  animals  seized ;  in  which 
case  if  possession  is  delivered  to  him,  as  prescribed  in  that  sec- 
tion, the  petitioner's  remedy  for  his  damages  is  the  same,  with 
respect  to  the  animal  or  animals,  of  which  possession  is  not  so 
delivered,  and  against  the  proceeds  of  the  sale  thereof,  as  if  those, 
whereof  possession  is  so  delivered  had  not  been  trespassing  upon 
the  property."    Id.  §  3109. 

"Where  the  petitioner  does  not  allege,  that  the  animals  seized 
were  trespassing  upon  real  property  owned  or  occupied  by  him, 
and  different  persons  own  different  animals  seized,  a  separate 
special  proceeding  may  be  instituted,  as  prescribed  in  this  title, 
against  each  owner,  or  against  any  two  or  more  owners,  with 
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respect  to  the  animals  owned  by  him  or  them.  Or  the  proceed- 
ings may  be  taken  against  all  the  owners  jointly;  in  which  case, 
each  person  to  whom  the  precept  is  directed  by  his  name,  and 
each  person  having  an  interest  in  an  animal  seized,  has  the  sanie 
right  to  demand  the  possession  of  the  animal  owned  by  him,  and 
the  same  right  to  answer  separately,  as  if  the  special  proceeding 
was  against  him  separately;  and  the  final  order  may  be  in  favor 
of  one  or  more  of  the  persons  so  ansAvering,  with  respect  to  the 
animal  or  animals  owned  by  him  or  them,  and  for  his  or  their 
costs ;  and  against  the  remainder  of  the  persons  answering,  or 
to  whom  the  precept  was  directed,  or  for  the  sale  of  the  remainder 
of  the  animals,  in  like  manner,  as-  if  the  former  persons  had  not 
answered,  or  had  not  been  named  in  the  precept.  But  the  person, 
first  making  a  demand  of  the  possession  of  any  animal  seized, 
must  pay  all  the  costs  to  the  time  of  the  demand;  and  a- person, 
subsequently  making  a  demand,  is  excused  from  the  payment  of 
any  costs,  except  those  Avhich  have  accrued  since  the  former  de- 
mand."    Id.  §  3110. 

"Where  proceedings  are  taken  jointly  against  different  per- 
sons, who  own  different  animals  seized,  as  prescribed  in  either 
of  the  last  two  sections,  the  surplus,  remaining  in  the  justice's 
hands,  must  be  distributed  between  them,  in  proportion  to  the 
value  of  the  animals  owned  by  each,  to  be  determined  by  the  jus- 
tice. Any  owner  may  claim  separately  his  proportion  of  the  sur- 
plus ;  and  sections  three  thousand  and  ninety-three  and  three  thou- 
sand and  ninety-four  of  this  act  apply  to  a  claim  made,  and  to 
the  disposition  of  the  surplus  arising,  as  prescribed  in  this  sec- 
tion."    Id.  §  3111. 

"Where  two  or  more  persons,  or  an  ofiicer,  and  a  private  per- 
son, are  authorized,  by  this  title,  to  bring  an  action,  or  to  seize 
an  animal,  and  take  the  proceedings  prescribed  in  this  title  for 
the  disposition  thereof,  the  commencement  of  an  action,  or  the 
seizure  of  the  animal,  by  either  of  them,  supersedes  the  right  of 
any  of  the  others  to  bring  such  an  action,  or  to  make  such  a  seizure, 
with  respect  to  the  animal  seized,  or  in  question  in  the  action. 
But  the  justice  may,  in  his  discretion,  allow  an  officer  or  other  per- 
son, who  is  interested  in  the  recovery,  or  in  the  application  of 
the  proceeds  of  the  sale,  to  appear  in  the  action  or  special  pro- 
ceeding, for  the  purpose  of  protecting  his  interest,  and  to  take 
such  part  in  the  proceedings  therein  as  the  justice  thinks  proper." 
Id.  §  3112. 
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"Where  a  seizure  is  made  by  a  private  person,  as  prescribed 
in  this  title,  and  the  possession  of  an  animal  seized  is  abandoned 
by  him,  without  filing  a  petition ;  or  where  an  action,  brought  by  a 
private  person,  as  prescribed  in  this  title,  is  settled  or  discon- 
tiniied  by  the  plaintiff ;  the  ofiicer,  to  whom  a  penalty  is  payable, 
as  prescribed  in  section  3083  of  this  act,  or  in  subdivision  fourth 
of  section  3092  of  this  act,  may,  unless  he  has  assented  to  the 
abandonment,  settlement,  or  discontinuance,  maintain  an  action 
against  the  owner  of  the  animal  in  question,  to  recover  the  pen- 
alty so  payable  to  him ;  and,  upon  proof  of  the  facts,  which  would 
have  entitled  the  plaintiff  in  the  former  action,  or  the  petitioner 
in  the  special  proceeding,  to  recover,  he  is  entitled  to  judgment 
accordingly."     Id.  §  3113. 

"When  a  person  is,  at  the  time  of  the  seizure,  entitled  to  the 
possession  of  an  animal,  as  against  the  general  owner  thereof,  by 
virtue  of  a  special  property  therein,  he  is  deemed,  for  all  the  pur- 
poses of  this  title,  the  owner  thereof."    Id.  §  3114. 

"The  duly  authorized  agent  of  the  owner  or  person  entitled 
to  the  possession  of  an  animal,  as  specified  in  the  last  section, 
may,  in  his  own  name,  answer,  make  any  demand,  or  take  any 
other  proceeding,  which  the  owner  or  person  so  entitled  may  take, 
as  prescribed  in  this  title."    Id.  §  3115. 

While,  perhaps  these  provisions  of  the  statute  would  be  more  ap- 
propriately placed  among  the  provisions  as  to  practice  in  another 
volume,  it  has  been  thought  that  as  somewhat  analogous  statutes 
and  remedies  have  been  noticed  in  this  connection,  convenience  of 
reference  would  be  promoted  by  treating  the  subject  here.  The 
practice  under  these  provisions  of  the  Code  is  complete  in  itself 
with  few  exceptions ;  the  directions  as  to  the  mode  of  procedure  are 
reasonably  clear  and  explicit ;  and  the  practitioner  has  but  to  fol- 
low the  statutory  directions  with  intelligence  to  bring  his  suit  or 
proceeding  to  a  successful  issue. 
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CHAPTER  VIII. 

WATER,    WATEECOUESES   AND   FISHEEIES. 

§  1.  Rights  in  Water  and  Watercourses. 

The  injuries  which  may  be  done  in  relation  to  water,  water- 
courses or  fisheries  are  sometimes  such,  that  an  action  of  trespass 
will  lie,  and  in  others  they  are  such  as  fall  within  the  definition  of 
nuisance.  In  a  work  like  the  present,  it  is  of  little  consequence 
under  what  title  the  subject  is  arranged,  since  the  review  of  the 
cases  must  necessarily  be  brief. 

Running  streams  may  be  either  public  or  private  property. 
Where  the  stream  is  so  diminutive  in  its  natural  state  that  it  is 
not  hoatable,  or  in  other  words,  cannot  be  used  for  the  purposes 
of  transportation  of  property,  it  is  a  private  stream  and  the  sub- 
ject of  private  ownership.  A  watercourse  consists  of  hed,  hanks 
and  ivater;  yet  the  water  need  not  fiow  continually,  and  there  are 
many  watercourses  which  are  sometimes  dry.  There  is,  however, 
a  distinction  to  be  taken  in  law  between  a  regular  flowing  stream 
of  water,  which  at  certain  seasons  is  dried  up,  and  those  occa- 
sional bursts  of  water,  which,  in  times  of  freshet,  or  melting  of 
ice  and  snow,  descend  from  the  hills  and  inundate  the  country. 
A  watercourse  as  defined  by  law,  means  a  living  stream,  with  de- 
fined banks  and  channel,  not  necessarily  running  all  the  time,  but 
fed  from  other  and  more  permanent  sources  than  mere  surface 
water.  Barhley  v.  Wilcox,  86  IST.  Y.  140,  144;  Jeffers  v.  Jeffers, 
107  N.  Y.  650;  Mann  v.  Retsof  Mining  Go.  49  App.  Div. 
454.  The  existence  of  a  ditch  on  the  side  of  a  highway  into 
which  surface  water  is  carried  by  a  furrowed  watercourse,  and  its 
use  will  not  make  it  a  natural  watercourse  so  as  to  prevent  the 
proper  highway  authorities  from  interfering  with  it  and  carrying 
the  water  by  a  pipe  to  the  other  side  of  the  highway,  and  no  pre- 
scriptive right  arises  from  such  use.  Worth  v.  Toivn  of  Salamanca, 
130  K  Y.  Supp.  449. 

The  word  "land"  comprehends,  in  legal  contemplation,  any 
ground,  soil  or  earth  whatsoever,  such  as  meadows,  pastures,  woods, 
moors,  waters,  marshes,  furzes  and  heath.  1  Co.  Inst.  4.  "It  is 
observable  that  water  is  here  mentioned  as  a  species  of  land,  which 
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may  seem  a  kind  of  solecism,  but  siich  is  the  language  of  the 
law;  and,  therefore,  I  cannot  bring  an  action  to  recover  a  pool 
or  other  piece  of  water  by  the  name  of  'water'  only,  either  by 
calculating  its  capacity,  as  for  so  many  cubical  yards,  or  by  super- 
ficial measure  for  twenty  acres  of  water,  or  by  general  descrip- 
tion, as  for  a  pond,  a  watercourse,  or  a  rivulet ;  but  I  must  bring 
my  action  for  the  land  which  lies  at  the  bottom,  and  miist  call  it 
twenty  acres  of  land  covered  with  ivater.  For  water  is  a  movable 
wandering  thing,  and  must  of  necessity  continiie  common  by  the 
law  of  nature.  So,  that  I  can  only  have  a  temporary,  transient, 
usufructuary  property  therein  ;  wherefore,  if  a  body  of  water  runs 
out  of  my  pond  into  another  man's,  I  have  no  right  to  reclaim  it. 
But  the  land  which  that  water  covers  is  permanent,  fixed  and  im- 
movable, and,  therefore,  in  this  I  may  have  a  certain  substantial 
property  of  which  the  law  will  take  notice."  2  Bla.  Com.  18. 
Such  being  the  distinction  between  "land"  and  "water,"  in  legal 
signification,  let  us,  somewhat  minutely,  inquire  respecting  the 
nature  of  the  right  to  the  use  and  enjoyment  of  running  water, 
possessed  by  a  riparian  proprietor.  The  owners  of  watercourses 
are  denominated  by  the  civilians  riparian  proprietors,  and  the  use 
of  the  same  significant  and  convenient  term  is  now  fully  intro- 
duced into  the  common  law.  The  soil  of  the  bed  of  the  stream 
itself,  and  consequently  the  right  in  and  to  the  water,  may  and 
most  frequently  is  divided  between  two  opposite  riparian  owners, 
that  is,  the  land  on  one  side  of  the  stream  may  be  owned  by  one 
person,  while  the  land  on  the  opposite  side  is  owned  by  another. 
When  such  is  the  case,  each  proprietor  owns  to  the  middle,  or  to 
what  is  called  the  thread  of  the  stream,  as  it  is  expressed  in  Latin, 
usque  ad  filuon  aquae.  Smith  v.  City  of  Rochester,  92  'N.  Y.  463  ; 
Wyandanch  Club  v.  Davis,  33  App.  Div.  698 ;  Deuterman  v. 
Gain-shorg,  9  App.  Div.  1?)1  ]Gou.verneur  v.  National  Ice  Co.  134 
N.  Y.  355.  Such  at  least  is  the  presumption  of  ownership  until 
it  is  rebutted.  76.  But  to  this  rule  there  is  an  exception  in  re- 
spect to  the  Mohawk  and  Hudson  rivers.  The  title  to  the  bed 
of  these  streams  is  in  the  State.  People  v.  Canal  Appraisers,  33 
X.  Y.  461 ;  Catial  Appraisers  v.  People,  17  Wend.  571.  The  titles 
granted  to  the  original  settlers  in  the  Hudson  and  Mohawk  valleys, 
as  construed  by  the  rules  of  the  civil  law  prevailing  in  the  ISTether- 
lands,  from  whose  government  they  were  derived,  did  not  convey 
to  their  riparian  owners  the  banks  or  beds  of  navigable  streams. 
Upon  the  surrender  of  this  territory  the  guaranty  assured  by  the 
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English  authorities  to  its  inhabitants  of  the  peaceable  enjoyment  of 
their  possessions,  simply  coniirmed  the  right  already  possessed, 
and  the  beds  of  navigable  streams,  never  having  been  conveyed, 
became,  by  virtue  of  the  right  of  eminent  domain,  vested  in  the 
English  government  as  ungranted  lands,  and  the  State  of  New 
York,  as  a  consequence  of  the  Revolution,  succeeded  to  the  rights 
of  the  mother  country.  See  Smith  v.  City  of  Rochester,  92  N.  Y. 
463,  482,  483.  Where,  however,  there  was  a  grant  from  the 
Colonial  government  after  the  colony  had  passed  into  the  hands 
of  the  English,  the  grant  will  be  construed  by  the  rules  of  the 
common  law.     HincJiel  v.  Stevens,  165  !N".  Y.  171. 

The  bed  and  banks  of  fresh  water  streams  in  which  the  tide 
does  not  ebb  and  flow,  are,  with  the  exception  above  noticed,  the 
property  of  the  riparian  owners,  subject  only  to  the  easement  of 
the  public  for  passage  as  on  a  public  highway.  Chenango  Bridge 
Co.  V.  Paige,  83  N.  Y.  178. 

There  is  but  one  difference  between  the  case  of  a  stream  which 
runs  through  a  man's  land,  and  that  in  which  the  stream  runs  by 
the  side  of  it;  in  the  former  case  he  owns  the  whole,  and  in  the 
latter  but  one-half.  Where  land  or  a  mill  site  is  sold  and  conveyed 
as  being  bound  by  a  watercourse,  the  watercourse  to  the  thread  of 
the  stream  is  included.  But  where,  in  a  deed,  the  land  is  described 
as  extending  to  the  bank  of  a  creelc,  the  grantee  does  not  take  title 
to  its  center;  nor  is  he  limited  to  the  bank  at  high-water  mark. 
Such  a  description  includes  the  land  to  the  margin  of  the  stream  at 
low  water.  Halsey  v.  McCormich,  13  JST.  Y.  296;  Starr  v.  Child, 
5  Denio,  599 ;  Yates  v.  Van  De  Bogert,  56  N.  Y.  526,  531. 

Flowing  water,  it  has  been  observed,  as  well  as  light  and  air, 
is  in  one  sense  puhlici  juris,  or  public  property.  It  is  a  boon  from 
providence  to  all,  differing  from  the  other  elements,  however,  in 
its  mode  of  enjoyment.  Light  and  air  are  diffused  in  all  direc- 
tions, while  flowing  water  is  diffused  in  some  particular  direc- 
tions only.  When  property  was  established,  each  one  had  the 
right  to  enjoy  the  light  and  air  diffused  over,  and  the  water  flow- 
ing through  the  portion  of  soil  belonging  to  him;  the  property 
in  the  water  itself  was  not  in  the  proprietor  of  the  land  through 
which  it  passed,  but  only  the  use  of  it  as  it  passed  along,  for  the 
enjoyment  of  his  property,  and  as  incidental  to  it.  Whether 
the  right  to  natural  streams  be  ex  jurce  naturw,  that  is,  by  the 
laws  of  nature,  or  by  acquiescence  and  the  presumed  grant  of 
neighbors,  the  rule  is,  that  prima  facie,  the  proprietor  of  each 
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bank  of  a  stream  is  proprietor  of  half  of  the  land  covered  by  the 
stream,  hut  there  is  no  property  in  the  water.  Sweet  v.  City  of 
Syracuse,  129  W.  Y.  316,  335;  Wyandanch  Club  v.  Davis,  33 
App.  Div.  598 ;  Clinton  v.  Myers,  46  IST.  .Y.  511,  516.  A  land- 
owner has  no  absolute  property  in  the  water  of  a  stream  flowing 
thereover  and  at  most  has  only  a  usufructuary  right,  which  is  all 
that  either  sovereign  or  subject  can  acquire.  Matter  of  Fishway, 
Town  of  Deposit,  131  App.  Div.  403.  Every  proprietor  has 
an  equal  right  to  use  the  water  which  flows  in  the  stream  and 
consequently  no  proprietor  can  have  the  right  to  use  the  water  to 
the  prejudice  of  any  other  proprietor.  lb.  The  people  of  the 
state  have  in  a  navigable  stream  easements  to  use  the  waters  in 
any  practicable  utilizable  way,  the  right  to  transport  the  products 
of  the  forest  and  soil  abutting  the  banks,  to  have  fish  inhabit  the 
waters  and  freely  pass  to  spawning  beds  and  multiply  and  the 
right  to  take  and  use  the  fish  for  food  subject  to  such  regulations 
as  the  legislature  may  prescribe.  Matter  of  Fishway,  Town  of 
Deposit,  131  App.  Div.  403.  Eunning  water  in  a  natural  stream 
is  not  property.  Matter  of  Simmons,  58  Misc.  581;  City  of  Syra- 
cuse V.  Stacey,  169  IST.  W.  231. 

§  2.  Diversion  of  the  Water  of  Streams,  etc. 

The  general  rules  governing  the  rights  of  riparian  owners  in 
flowing  waters  are  well  established  in  this  State,  and,  except 
as  modified  by  grant  or  prescription,  are  as  follows:  A  riparian 
owner  is  entitled  to  a  reasonable  use  of  the  water  flowing  by  his 
premises  in  a  natural  stream,  as  an  incident  to  his  ownership  of 
the  soil,  and  to  have  it  transmitted  to  him  without  sensible  altera- 
tion in  quality  or  unreasonable  diminution  in  quantity.  While 
he  does  not  own  the  running  water,  he  has  a  right  to  the  reason- 
able use  of  it,  as  it  passes  his  land.  As  all  other  owners  upon  the 
same  stream  have  the  same  right,  the  right  of  no  one  is  absolute, 
but  is  qualified  by  the  right  of  the  others  to  have  the  stream  sub- 
stantially preserved  in  its  natural  size,  flow  and  purity,  and  to 
protection  against  material  diversion  or  pollution.  This  is  the 
common  right  of  all,  which  must  not  be  interfered  with  by  any. 
The  use  of  each  must,  therefore,  be  consistent  with  the  rights  of 
the  others,  and  the  maxim  of  sic  utere  tuo  observed  by  all.  The 
rule  of  the  ancient  common  law  is  still  in  force;  aquu  currit  et 
debet  currere,  ut  currere  solehat.     Consumption  by  watering  cat- 
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tie,  temporary  detention  by  dams  in  order  to  run  machinery,  irri- 
gation wlien  not  out  of  proportion  to  tlie  size  of  the  stream,  and 
some  other  familiar  uses,  although  in  fact  a  diversion  of  the  water 
involving  some  loss,  are  not  regarded  as  an  unlawful  diversion, 
but  are  allowed  as  a  necessary  incident  to  the  use  in  order  to 
eifect  the  highest  average  benefit  to  all  the  riparian  owners.  The 
owner  of  land  is  entitled  to  the  reasonable  use  of  a  stream  of  water 
running  through  it,  including  the  right  to  dam  the  waters.  HaXl 
V.  Conklin,  138  App.  Div.  450;  Strolel  v.  Kerr  Salt  Co.  164  N. 
Y.  320 ;  Pierson  v.  Speyer,  178  N.  Y.  270 ;  Henderson  Estate  v. 
Carroll  Electric  Co.  189  N.  Y.  531;  Hall  v.  Sterling  Iron,  etc. 
Co.  148  N.  Y.  432.  As  the  enjoyment  of  each  must  be  according 
to  his  opportunity  and  the  upper  owner  has  the  first  chance,  the 
lower  owner  must  submit  to  such  loss  as  is  caused  by  reasonable  use, 
surrounding  circumstances,  such  as  the  size  and  velocity  of  the 
stream,  the  usage  of  the  country,  the  extent  of  the  injury,  con- 
venience in  doing  business  and  the  indespensible  public  necessity 
of  cities  and  villages  for  drainage,  are  also  taken  into  consideration, 
so  that  a  use  which,  under  certain  circumstances,  is  held  reasonable, 
under  different  circumstances  would  be  held  unreasonable.  It  is 
also  material  sometimes  to  ascertain  which  party  first  erected  his 
Avorks  and  began  to  appropriate  the  water.  Strobel  v.  Kerr  Salt  Co. 
164  'N.  Y.  303,  320;  Clinton  v.  Myers,  46  IST.  Y.  511;  Smith  v. 
City  of  Brooklyn,  160  N.  Y.  357 ;  Prentice  v.  Geiger,  74  K  Y. 
341 ;  Bullard  v.  Saratoga  Victory  Mfg.  Co.  77  N.  Y.  525  ;  Merritt 
V.  BririkerJioff,  17  Johns.  306 ;  Crooker  v.  Bragg,  10  Wend.  260 ; 
Arnold  v.  Foot,  12  Wend.  330.  The  question  of  reasonable  use 
is  generally  one  of  fact,  but  whether  the  undisputed  facts,  and  the 
necessary  inferences  therefrom,  establish  an  unreasonable  use  is 
a  question  of  law.    Strobel  v.  Kerr  Salt  Co.  164  K  Y.  303. 

The  rights  of  a  lower  proprietor  cannot  be  cut  down  by  the  con- 
venience or  necessity  of  the  business  of  an  upper  proprietor.  The 
necessities  of  one  man's  business  cannot  be  the  standard  of  an- 
other's rights  in  a  thing  which  belongs  to  both.  The  fact  that 
a  man  has  invested  much  money  and  employs  many  men  in  carry- 
ing on  a  lawful  and  useful  business  upon  his  own  land,  does  not 
change  the  old  and  familiar  rule  that  every  man  must  so  use  his 
own  property  as  not  to  injure  that  of  a  neighbor,  nor  permit  him 
to  permanently  prevent  a  material  portion  of  the  water  of  a 
natural  stream  from  flowing  over  the  land  of  a  lower  riparian 
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owner,  or  so  to  pollute  the  rest  of  the  stream  as  to  render  it  unfit 
for  ordinary  use.     lb. 

Aqua,  currit  et  debet  currere,  ut  currere  soJebcd.  Water  runs, 
and  ought  to  run  as  it  has  used  to  run.  That  is,  water  runs 
naturally,  and  it  ought  to  be  permitted  thus  to  run,  so  that  all 
through  whose  lands  it  runs  may  enjoy  the  privilege  of  using  it. 
The  owner  of  land  is  entitled  to  the  use  of  a  stream  of  water  which 
has  been  accustomed  from  time  immemorial  to  flow  through  it. 
A  person  through  whose  farm  a  stream  naturally  flows,  is  entitled 
to  have  the  whole  pass  through  it,  though  he  may  not  require  the 
whole  or  any  part  of  it  for  the  use  of  machinery.  Crooker  v. 
Bragg,  10  Wend.  260.  Where  the  water  of  a  river  is  divided  by 
an  island,  so  that  only  one-fourth  of  the  stream  descends  on  one 
side  of  the  island,  and  the  residue  on  the  other,  the  owner  of  the 
shore  where  the  largest  quantity  of  water  flows,  is  entitled  to  the 
use  of  the  whole  of  the  water  flowing  there ;  and  the  owner  of 
the  other  shore  has  no  right  to  place  obstructions  at  the  head  of  the 
island  for  the  purpose  of  causing  one-half  of  the  stream  to  descend 
on  his  side  of  the  river.  lb.  ISTor  can  the  owner  of  the  shore 
where  the  smallest  quantity  flows  require  the  other,  in  the  use  of 
the  water  for  hydraulic  purposes,  to  keep  up  a  tight  and  secure 
dam ;  and  if  such  other  owner  can  avail  himself  of  the  natural  ad- 
vantages afl^orded  by  his  site,  without  any  dam,  or  with  an  im- 
perfect one,  he  is  at  liberty  to  do  so.    lb. 

Where  a  spring  of  water  rises  to  the  surface  of  the  earth,  upon 
the  land  of  one  person,  from  which  it  runs  in  a  stream  upon  the 
lands  of  another,  the  owner  of  the  land  where  the  stream  rises 
may  use  the  water  reasonably  for  his  domestic,  agricultural  and 
manufacturing  purposes ;  but  he  has  no  right  to  divert  the  stream 
from  its  natural  channel,  although  the  entire  waters  of  the  stream 
are  not  more  than  sufficient  for  his  domestic  uses,  for  his  cat- 
tle, and  for  the  irrigation  of  his  land.  Arnold  v.  Foot,  12  Wend. 
330.  In  one  case,  the  plaintifl^  had  immemorially  enjoyed  the 
benefit  of  irrigating  his  meadows  with  the  waters  of  a  certain 
stream,  subject,  however,  to  the  right  of  a  mill  above,  to  detain 
the  waters  for  the  use  of  the  mill ;  and,  although  the  natural  flow 
of  the  stream  was  prevented  by  the  exercise  of  the  miller's  right, 
the  waters  came  down  at  such  times  that  the  plaintiff  was  enabled 
to  irrigate  his  meadows  effectually.  But,  of  late,  the  defendant 
had,  for  the  purpose  of  irrigating  his  own  adjacent  land,  from 
time  to  time  diverted  the  water  after  it  had  passed  the  mill,  and 


WATER,  WATEECOURSES  A^D  FISHERIES.    1345 

before  it  reached  the  plaintiff's  meadows;  and,  although  it  did 
not  appear  that  the  quantity  of  water  which  ultimately  reached 
the  plaintiff's  meadows,  was  thereby  sensibly  diminished,  yet  the 
effect  was  that  the  water  was  detained  by  the  process  of  irrigation, 
and  did  not  arrive  till  so  late  in  the  day  that  the  plaintiff  was 
deprived  of  the  power  to  use  it  fully;  and  it  was  held  that  this 
detention  of  the  water  was  a  use  of  it  which  was  in  its  character 
necessarily  injurious  to  the  natural  rights  of  the  plaintiff  as  a  ri- 
parian proprietor,  and  a  ground  of  action.  Sampson  v.  lioddinott, 
1  J.  Scott  N.  S.  590,  612.  In  such  a  case,  it  is  not  necessary  to 
show  actual  damage  to  the  plaintiff's  reversionary  interest,  where 
the  premises  are  occupied  by  a  tenant;  it  is  enough  to  show  an 
obstruction  of  his  right,  and  such  obstruction  of  his  right  being 
shown,  the  law  will  infer  damage.  lb.  But  the  right  of  the 
riparian  proprietor  is  limited  to  natural  streams,  and  does  not 
attach  in  the  case  of  artificial  cuts  or  drains.  lb.  But  there  may 
be  a  change  in  the  channel  of  a  watercourse  by  artificial  means, 
and  riparian  proprietors  may  require  the  same  rights  in  the 
changed  channel  that  they  had  in  the  natural  one.  This  is  the  case 
where  the  change  is  intended  to  be  permanent,  has  been  long 
continued,  and  the  owners  of  the  adjoining  lands  have  expended 
large  sums  of  money  in  mills  and  factories  along  the  changed 
channel  in  reliance  upon  its  permanency.  See  Lakeside  Paper 
Co.  V.  State,  15  App.  Div.  169  ;  Belknap  v.  Trimble,  3  Paige,  577 ; 
Townsend  v.  McDonald,  12  N.  Y.  381. 

Whether  a  riparian  proprietor  may  use  the  water  for  the  pur- 
poses of  irrigation,  if  he  again  returns  it  into  the  stream,  with  no 
other  diminution  than  that  caused  by  the  absorption  and  evapora- 
tion attendant  on  the  irrigation,  depends  on  the  circumstances  of 
each  particular  case.  And  in  an  action  by  the  plaintiffs,  the  oc- 
cupiers of  a  water  grist-mill,  against  the  defendant,  a  riparian 
proprietor,  for  diverting  the  stream,  the  defendant  pleaded,  first, 
a  general  denial ;  and  further,  that  at  certain  periods  of  the  year, 
when  the  water  was  more  than  sufficient  for  use  of  the  mill,  the 
defendant,  diverted  small  quantities  of  the  water  for  the  purpose 
of  irrigating  certain  closes  belonging  to  her  on  the  bank  of  the 
stream;  which  quantities  of  water,  except  that  which  was  ab- 
sorbed and  used  in  the  irrigation,  were  returned  into  the  stream 
above  the  mill;  that  the  diversion  was  not  continuous,  but  inter- 
mittent; that  the  quantity  of  water  absorbed  and  lost  was  small 
and  "inappreciable;"  and  that  the  diversion  caused  no  damage 
85 
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to  the  plaintiffs'  mills.  At  the  trial,  it  was  proved  that  the  diver- 
sion was  not  continuous,  and  that  it  caused  no  dimimition  of  the 
water  cognizable  to  the  senses.  On  the  issue  formed  by  the  gen- 
eral denial,  the  jury  found  for  the  defendant,  or  that  there  was 
no  sensible  diminution  of  the  water,  and  it  was  held  that  no 
action  could  be  maintained.  Embrey  v.  Oiven,  6  Exch.  353.  The 
right  to  have  a  stream  of  water  flow  in  its  natural  state,  with- 
out diminution  or  alteration,  is  an  incident  to  the  property  in 
the  land  through  which  it  flows;  but  this  is  not  an  absolute  and 
exclusive  right  to  the  flow  of  all  the  water,  but  only  subject  to 
the  right  of  other  riparian  proprietors  to  the  reasonable  enjoy- 
ment of  it;  and  consequently  it  is  only  for  an  unreasonable  and 
unauthorized  use  of  this  common  benefit  that  any  action  will  lie. 
Ih. 

But  whenever  an  injury  is  done  to  a  right,  actual  perceptible 
damage  is  not  indispensable  as  the  foundation  of  an  action,  but 
it  is  sufficient  to  show  the  violation  of  the  right,  and  the  law  will 
presume  damages. 

Where  one  riparian  proprietor  has  obstructed  a  stream  by  con- 
structing an  embankment  across  the  natural  channel  and  blasting 
out  the  bed  of  the  stream  adjoining  his  own  premises,  and  so 
divert  the  flow  of  the  water  from  the  course  in  which  it  was 
accustomed  to  flow,  another  proprietor  whose  lands  include  either 
the  whole  or  a  part  of  the  natural  channel  may  obtain  a  decree 
enjoining  the  continuance  of  the  unlawful  act  of  the  owner  above 
and  compelling  the  restoration  of  the  stream  to  its  natural  con- 
dition, although  he  has  shown  no  actual  damage.  Amsterdam 
Knitting  Co.  v.  Dean,  162  N.  Y.  278. 

Where  there  are  several  mills  on  a  stream,  the  owner  of  a  mill 
above  has  no  right  to  divert  the  stream  so  as  to  injure  another 
mill  below  his,  even  when  such  diversion  is  made  for  the  purpose 
of  repairing  the  upper  mill.  Van  Hoesen  v.  Coventry,  10  Barb. 
518.  And  if  such  repairs  cannot  be  made  without  an  injurious 
diversion  of  the  stream,  the  consent  of  the  lower  proprietor  must 
be  obtained,  or  the  upper  proprietor  must  respond  to  hirn  in  dam- 
ages.   Ih. 

§  3.  Diversion  of  Subterranean  Water,  etc. 

The  owner  of  land  has  an  unqualified  right  to  drain  it  for 
agricultural  purposes,  in  order  to  get  rid  of  mere  surface  water, 
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where  the  supply  of  water  is  merely  casual,  and  its  flow  follows 
no  regular  or  definite  course;  and  a  neighboring  proprietor  can- 
not maintain  an  action  because  he  is  thereby  deprived  of  such 
water  which  would  otherwise  have  come  to  his  land.  Rawstron  v. 
Taylor  J  11  Exch.  369.  A  landowner  has  a  right  to  appropriate 
surface  water  which  flows  over  his  land  in  no  definite  channel  al- 
though the  water  is  thereby  prevented  from  reaching  a  watercourse 
which  it  previously  supplied.  Broadbent  v.  Ramsbottom,  11  Exch. 
602. 

So,  too,  the  owner  of  a  farm  may  dig  a  ditch  to  drain  his  land, 
or  open  and  work  a  quarry  upon  it,  although  by  so  doing  he 
interrupts  one  of  the  underground  sources  of  a  spring  existing 
on  his  neighbor's  land,  which  supplies  a  small  stream  of  water 
flowing  partly  through  the  land  of  each,  and  thereby  diminishes 
the  natural  supply  of  water,  to  the  injury  of  the  adjoining  pro- 
prietor. Ellis  V.  Duncan,  21  Barb.  230.  The  owner  of  an  ancient 
mill  on  a  stream  has  no  right  of  action  against  an  owner  of  land 
adjacent,  who  digs  a  deep  well  on  his  land,  and  thereby  diverts 
the  underground  waters,  not  known  to  be  formed  into  a  stream 
flowing  in  a  defined  channel,  which  otherwise  would  have  per- 
colated into  the  stream,  although  the  landowner  does  not  use 
the  water  for  purposes  connected  with  his  land,  but  pumps  it  up 
and  carries  it  off  in  pipes,  to  supply  persons  resident  in  the 
neighborhood,  many  of  whom  had  no  right  as  owners  to  the  use 
of  the  water  at  all.  Chasemore  v.  Richards,  5  Hurlst.  &  ISTorm. 
982,  *S.  C.  2  Hurlst.  &  Norm.  168.  So  the  owner  of  land  through 
which  water  flows  in  a  subterraneous  course,  has  no  right  or  in- 
terest in  it  which  will  enable  him  to  maintain  an  action  against 
a  landowner,  who,  in  carrying  on  mining  operations  in  his  own 
land  in  the  usual  manner,  drains  away  the  water  from  the  land 
of  the  first-mentioned  landowner,  and  leaves  his  well  dry.  Acton 
v.  Blundell,  12  Mees.  &  Wels.  324,  349,  350.  And  see  Bmitli  v. 
Kenrich,  1  Man.  Grang.  &  Scott,  515,  566. 

There  is  a  material  difference  in  relation  to  the  rights  of  parties 
which  depends  upon  the  circumstances  of  the  particular  case.  The 
right  of  a  lower  proprietor  to  enjoy  the  use  of  water  which  flows 
from  the  higher  adjoining  lands  in  a  defined  stream,  however 
small,  has  been  already  explained.  But  where  the  water  which 
flows  from  one  man's  land  on  to  the  lands  of  another  is 
mere  surface  water,  which  does  not  flow  in  a  defined  stream  or 
channel,  or  where  it  is  in  the  nature  of  underground  springs,. 
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streams  or  watercourses,  no  action  will  lie  against  any  person 
who  owns  land,  and  so  uses  it  that  it  cuts  off  or  destroys  the 
flow  of  such  water  to  the  lands  of  the  plaintiff,  as  it  had  been  ac- 
customed to  do.  Acton  V.  Blundell,  12  Mees.  &  Wels.  349,  350, 
per  TiNDAL,  Ch.  J.  The  ground  and  origin  of  the  law  which 
governs  streams  running  in  their  natural  course  would  seem  to 
be  this,  that  the  right  enjoyed  by  the  several  proprietors  over 
which  the  flow  is,  and  always  has  been  public  and  notorious ;  that 
the  enjoyment  has  been  long  continued,  in  ordinary  cases,  indeed, 
time  out  of  mind  and  uninterrupted,  each  man  knowing  what  he 
receives  and  what  has  always  been  received  from  the  higher  lands, 
and  what  he  transmits  and  what  has  been  always  transmitted  to 
the  lower. 

But  in  the  case  of  a  well  sunk  by  a  proprietor  in  his  own  land, 
the  water  which  feeds  it  from  a  neighboring  soil  does  not  flow 
openly  in  the  sight  of  the  neighboring  proprietor,  but  through  the 
hidden  veins  of  the  earth  beneath  its  surface ;  no  man  can  tell 
what  changes  these  underground  sources  have  undergone  in  the 
progress  of  time ;  it  may  well  be,  that  it  is  only  yesterday's  date 
that  they  first  took  the  course  and  direction  which  enabled  them 
to  supply  the  well ;  again,  no  proprietor  knows  what  portion  of 
water  is  taken  from  beneath  his  own  soil,  how  much  he  gives 
originally,  or  how  much  he  transmits  only,  or  how  much  he  re- 
ceives ;  on  the  contrary,  until  the  well  is  sunk,  and  the  water  col- 
lected by  draining  into  it,  there  cannot  properly  be  said,  with 
reference  to  the  well,  to  be  any  flow  of  water  at  all. 

But,  the  rule  that  percolating  water  belongs  to  the  owner  of  the 
land,  and  that,  although  he  may  not  despoil  his  neighbor's  land, 
there  is  no  remedy  for  his  use  of  it  to  his  neighbor's  detriment,  be- 
cause the  true  source  of  the  water  rests  on  conjecture  and  can  be 
determined  with  difficulty,  has  been  modified  by  modern  decisions. 
Hathorn  v.  Natural  Carbonic  Gas  Co.  128  App.  Div.  33 ;  Forbell 
V.  City  of  New  York,  164  E"  .Y.  524.  And  it  now  seems  to  be 
doubtful  whether  at  common  law  the  owner  of  a  spring  in  the 
business  of  selling  the  water  could  enjoin  another  spring  owner 
who  had  tapped  the  common  supply  and  was  depleting  it  by  pumps 
and  artificial  means.  Hathorn  v.  Natural  Carbonic  Gas  Co. 
ante. 

Where  there  is  no  grant  or  covenant  between  the  parties  govern- 
ing and  defining  their  rights,  the  owner  of  the  soil  through  which 
subterranean  water  flows  or  percolates  has  no  such  property  in  it 
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that  he  can  maintain  an  action  for  its  diversion  or  disturbance. 
Johnstown  Cheese  Mfg.  Co.  v.  Veghte,  69  N.  Y.  16.  Thus,  one 
who  digs  a  wellj  in  good  faith,  on  his  own  land,  to  obtain  water 
for  domestic  uses,  is  not  liable  for  the  consequent  diversion  of 
unknown  subterranean  percolations  or  currents  from  the  spring  of 
an  adjoining  owner.  Village  of  Delhi  v.  Yovmans,  45  N.  Y.  362  ; 
Bliss  V.  Greeley,  45  E".  Y.  671 ;  Van  WycUen  v.  City  of  Brooklyn, 
118  ]Sr.  Y.  424;  Bloodgood  v.  Ayres,  108  K  Y.  400;  Covert  v. 
City  of  BrooMyn,  6  App.  Div.  73.  But  where  a  city  creates  a 
water  system  by  digging  deep  wells  and  installing  a  system  of 
powerful  suction  pumps  that  draw  the  subsurface  water  from  the 
lands  of  the  adjacent  owners  to  such  an  extent  as  to  materially 
impair  their  value  for  agricultural  purposes,  and  then  distributes 
the  water  so  drawn  to  its  customers  as  an  article  of  merchandise, 
it  may  be  held  liable  for  the  resulting  damages.  Forhell  v.  City  of 
New  York,  47  App.  Div.  371,  164  N.  Y.  522.  And  see  Smith  v. 
City  of  Brooklyn,  18  App.  Div.  340,  32  App.  Div.  257,  160 
N.  Y.  357. 

The  distinction  made  by  the  courts  between  intercepting  an 
underground  current  on  its  way  to  a  spring  on  the  land  of  another, 
and  drawing  water  from  the  spring  through  an  underground 
channel,  should  not  be  overlooked.  See  Covert  v.  City  of  Brooklyn, 
6  App.  Div.  73 ;  Village  of  Delhi  v.  Youmans,  45  E".  Y.  362 ;  Van 
Wycklen  v.  City  of  Brooklyn,  118  E".  Y.  424,  428.  In  the  former 
case  the  injury  to  the  adjoining  proprietor  gives  no  right  of  action, 
and  in  the  latter  case  it  does.  In  some  States  the  motive  with 
which  the  act  is  done  may  aifeet  the  question  of  liability.  In  this 
State  the  motive  is  unimportant  if  the  act  is  in  itself  lawful. 
Phelps  V.  Nowlen,  72  N.  Y.  39.  While  a  landovraer  is  entitled  to 
make  every  use  of  the  waters  flowing  under  the  surface  of  his  land 
which  may  be  for  the  legitimate  improvement  or  enjoyment  of  his 
lands,  however  it  interferes  with  others  as  a  natural  consequence, 
if  his  use  is  unreasonable,  in  the  sense  that  he  is  attempting  to 
increase  the  flow  of  the  waters  upon  his  lands  for  a  purpose  not 
connected  with  such  improvement  or  enjoyment,  and  to  the  de- 
struction, or  diminution,  of  the  flow  under  the  adjacent  lands  of 
others,  he  is  committing  an  unlawful  act.  The  waste  committed 
by  an  owner  in  his  use  of  his  property,  if  complained  of,  laust 
appear  to  be  such  as  affects  the  rights  of  other  landowners  to  the 
appropriation  of  the  sub-surface  waters,  existing  as  a  common 
source  of  supply  and  within  the  area  subject  to  the  influence  of 


1350     WATEK,  WATEECOUESES  AND  FISHEEIES. 

the  mechanical  contrivances  for  their  increased  flow.     People  v. 
N.  Y.  Carbonic  Acid  Gas  Co.  196  N".  Y.  421. 

§  4.  Obstruction  of  the  Flow  of  Water,  etc. 

An  action  for  the  diversion  of  a  watercourse  is  grounded  on  the 
deprivation  of  water,  and  hence,  if  the  party  complaining  is  de- 
prived of  the  water  by  any  other  means,  the  law  will  give  a  remedy. 
It  is  as  illegal  to  detain  water  unreasonably,  as  it  is  to  divert  it, 
for,  though  all  persons  have  an  equal  right  to  erect  hydraulic  works 
on  their  own  land,  yet  they  must  so  construct  them,  and  so  use  the 
water,  that  all  persons  below  may  participate,  without  unreasonable 
interruption,  in  the  enjoyment  of  the  water. 

If  a  millowner  of  an  upper  mill  shuts  down  his  gates,  and  de- 
tains the  water  for  an  unreasonable  time,  and  thus  deprives  a  lower 
millowner  of  a  fair  participation  of  the  benefits  of  the  stream,  he 
is  answerable  therefor  in  damages.  Merritt  v.  Brink erhoff,  17 
Johns.  306,  321,  322.  The  court  said :  "The  common  use  of  the 
waters  of  a  stream,  by  persons  having  mills  above,  is  frequently  if 
not  generally  attended  with  damage  and  loss  to  the  mills  below ; 
but  that  is  incident  to  that  common  use,  and  for  the  most  part 
unavoidable.  If  the  injury  is  trivial,  the  law  will  not  afford  re- 
dress ;  because  every  person  who  builds  a  mill  does  it  subject  to  this 
contingency.  The  person  owning  an  upper  mill  on  the  same 
stream  has  a  lawful  right  to  \ise  the  water,  and  may  apply  it  in 
order  to  work  his  mills  to  the  best  advantage,  subject,  however,  to 
this  limitation,  that  if,  in  the  exercise  of  this  right,  and  in  conse- 
quence of  it,  the  mills  lower  down  the  stream  are  rendered  useless 
and  unproductive,  the  law,  in  that  case,  will  interpose  and  limit 
this  common  right,  so  that  the  owners  of  the  lower  mill  shall  enjoy 
a  fair  participation ;  and  if  thereby  the  owners  of  the  upper  mill 
sustain  a  partial  loss  of  business  and  profits,  they  cannot  justly 
complain,  for  this  rule  requires  of  them  no  more  than  to  conform 
to  the  principle  upon  which  their  right  is  founded.  It  cannot, 
then,  be  admitted,  that  the  defendants  may  iise  the  water  as  they 
please,  because  they  have  a  right  to  a  common  use,  although  their 
works  may  require  all  the  water,  in  order  to  derive  the  greatest 
profit.  The  plaintiffs'  rights  must  be  regarded;  they  must  par- 
ticipate in  the  benefits  of  the  stream,  to  a  reasonable  extent,  al- 
though the  defendants'  profits  may  be  thereby  lessened.  If  the 
defendants  insist  on  the  unrestricted  use  of  the  water,  and  appro- 
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priate  it  accordingly,  and  this  proves  destructive  to  the  mills  be- 
lov7,  the  law  in  that  case  allows  the  party  injured  a  compensation 
in  damages,  to  the  extent  that  under  all  circumstances,  shall  be  con- 
sidered an  equivalent.  In  that  event,  the  plaintiffs  receive  no 
more  than  they  would  have  realized  by  their  busiiiess,  had  the 
defendants  permitted  the  water  to  flow  in  a  reasonable  manner." 

A  riparian  owner  is  entitled  to  a  reasonable  use  of  the  Avater 
flowing  in  a  natural  stream  over  his  premises.  He  may  use  it  for 
domestic  purposes  both  in  the  house  and  his  barn,  and  may  con- 
sume it  for  the  support  of  his  horses,  cattle  and  poultry.  He  may 
temporarily  detain  it  by  dams,  in  order  to  obtain  power  to  run 
machinery  and  for  the  purpose  of  irrigation  of  his  lands  when  the 
amount  used  is  reasonable  and  is  not  out  of  proportion  to  the  size 
of  the  stream.  He  may  also  construct  ornamental  ponds,  and 
store  them  with  fish,  or  use  them  for  his  geese,  his  ducks  or  his 
swans,  so  long  as  the  size  of  his  ponds  is  not  so  large  as  to  ma- 
terially diminish,  by  evaporation  and  absorption,  the  quantity  of 
water  usually  flowing  in  the  stream.  Pierson  v.  Speyer,  178  IT. 
Y.  270.  A  riparian  owner  of  lands  on  the  stream  below  the  point 
of  diversion  is  entitled  to  the  full  flow  of  all  the  water  of  the 
stream,  even  if  he  has  never  yet  needed  or  used  it.  Gray  v.  Vil- 
lage of  Fort  Plain,  105  App.  Div.  215. 

A  party  has  a  right  to  erect  a  dam  across  a  stream  upon  his  land, 
and  such  machinery  as  the  stream,  in  its  ordinary  stages,  is  ade- 
quate to  propel ;  and  if  the  stream,  in  seasons  of  drought,  becomes 
inadequate  for  that  purpose,  he  has  the  right  to  detain  the  water 
for  such  reasonable  time  as  may  be  necessary  to  raise  the  requisite 
head,  and  accumulate  such  a  quantity  as  will  enable  him  to  use  the 
water  for  the  purpose  of  his  machinery.  Gould  v.  Boston  Duck 
Co.  13  Bray,  442;  Clinton  v.  Myers,  46  N".  T.  511;  Bullard  v. 
Saratoga  Victory  Mfg.  Co.  77  N.  Y.  525. 

A  riparian  owner  has  the  right  to  pond  water  for  the  purpose  of 
cutting  and  removing  ice ;  and,  where  necessary  to  the  cutting  of 
clear  ice,  to  draw  off  the  water,  clean  out  the  pond,  and  then  alloAV 
it  to  refill",  although  by  so  doing  he  detains  the  water  temporarily 
from  the  mill  of  a  lower  proprietor  to  the  latter's  injury.  De 
Baum  V.  Becm,  29  Hun,  236.  But  see  Samuels  v.  Armstrong,  98 
IST.  Y.  Supp.  24,  distinguishing  De  Baum  v.  Bean,  ante.  Ice  form- 
ing on  water  is  the  property  of  the  riparian  owner.  Dodge  v. 
Berry,  26  Hun,  246. 

The  flow  of  water  in  a  stream  may  be  injuriously  affected  in 
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other  -ways  than  by  merely  building  a  dam  abo%-e  on  the  stream, 
and  thus  detaining  the  water.  And  where  a  person  built  a  tan- 
nery on  a  stream,  above  a  gristmill,  and  in  the  exercise  of  his 
business  as  a  tanner,  he  threw  large  quantities  of  ground  tanbark 
into  the  stream,  which  floated  down  into  the  gristmill  pond,  and 
filled  the  race,  got  into  the  flume,  and  injured  the  owner  of  the 
gristmill  by  impeding  its  operations,  this  was  held  actionable. 
Thomas  v.  Brachney,  17  Barb.  654. 

So  the  owner  of  land,  through  which  a  stream  passes,  has  no 
right  to  make  such  a  use  of  it  as  to  send  it  down  to  an  owner 
below  poisoned  or  corrupted.  The  water  may  be  used  in  connec- 
tion with  a  tanyard  or  barkmill,  if  so  much  only  is  taken  away 
as  is  necessary  for  this  purpose;  but  the  residue  cannot  legally 
be  soiled  by  an  admixture  with  foreign  substances,  to  the  injury 
of  a  proprietor  below.  Mayor  v.  Chadwiclc,  11  Ad.  «Ss  El.  571 ; 
Howell  V.  McCoy,  3  Eawle,  250.  The  owner  of  a  paper  mill  on  a 
creek,  was  held  entitled  to  an  injunction  against  the  pollution  of 
a  stream  by  the  operation  of  a  mill  manufacturing  black  woolen 
cloth  higher  up  the  stream,  such  pollution  constituting  a  nuisance. 
Weeks  Thorn  Paper  Co.  v.  Glenside  Woolen  Mills,  118  IST.  Y. 
Supp.  1027.  ITor  can  the  right  to  pollute  a  stream  be  acquired  by 
prescription.  li.  Bohan  v.  Port  Jervis,  etc.  Co.  122  IST.  Y.  18; 
Kelley  v.  Mayor,  etc.  of  New  York,  89  Hun,  246 ;  Mills  v.  Hall, 
9  Wend.  315. 

Any  person  who  is  interested  in  the  use  and  enjoyment  of  the 
water  of  a  running  stream  is  entitled  to  maintain  an  action  for 
any  special  injury  which  he  may  sustain  from  the  corruption  of 
the  water  by  any  other  person  directly  or  indirectly,  whatever  may 
be  the  cause,  the  pretense,  or  the  occasion.  Carhart  v.  Avium 
Gas  Light  Co.  22  Barb.  297,  312. 

In  the  case  last  cited,  the  plaintiffs  were  carpet  manufacturers, 
and  they  occupied  premises  which  were  situated  on  a  river  whose 
waters  they  had  a  right  to  use,  and  they  did  use  them  for  the 
purpose  of  supplying  their  works.  The  defendants  were  gas  manu- 
facturers, and  their  works  were  situated  upon  and  near  the  river, 
but  above  the  plaintiffs'  works.  The  defendants,  in  operating  their 
works,  permitted  quantities  of  noxious  and  offensive  substances 
and  materials,  and  certain  tarry  and  oily  substances,  to  flow  from 
their  gasworks  into  the  river;  and  these  substances  mingled  with 
the  water  and  adulterated  it  as  it  flowed  to  the  plaintiffs'  works 
and  injured  the  wool  and  other  materials  used  by  them  in  their 
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business,  and  this  was  held  to  be  an  injury  for  which  an  action 
could  be  maintained  by  the  plaintiffs.  And  it  was  held  that  it 
constituted  no  defense  to  show  that  the  ground  on  which  the  gas- 
works stood  was  incompact  and  porous,  and  that  it  was  percolated 
by  the  Avaters  of  the  river  without  the  agency  or  fault  of  the  de- 
fendants. It  has  long  been  settled  that  a  glove  or  mitten  manu- 
facturer or  leather  dresser  is  liable  to  an  action  if  he  builds  his 
lime  pits  or  vats  so  near  a  stream  as  to  corrupt  the  water  to  the 
injury  of  a  proprietor  lower  down  the  stream.  Year  Book,  Hen. 
II,  ch.  6.  So  the  erection  of  a  cesspool  so  near  a  well  as  to  con- 
taminate the  water  therein  is  actionable.  Norton  v.  Schole field, 
9  Mees.  &  Wels.  665.  So  the  erection  of  a  tanyard  has  been  held 
to  be  actionable,  if  it  has  the  effect  of  rendering  the  water  of  a 
stream  unwholesome,  whether  the  riparian  proprietor  below  uses 
it  for  distillation,  or  for  culinary  or  domestic  purposes.  Howell 
V.  McCoy,  3  Rawle,  256. 

§  5.  Flowing  Lands  Above. 

The  law  does  not  permit  millowners  or  other  riparian  pro- 
prietors to  use  a  watercourse  in  such  a  manner  as  to  inundate  or 
overflow  the  lands  of  other  riparian  proprietors  or  landowners 
whose  lands  are  situated  above  on  the  stream.  Coloney  v.  Farrow, 
91  Hun,  82 ;  Pixley  v.  Clark,  35  N.  Y.  520. 

Where  a  millowner  below  has  had  the  use  of  water  in  his  pond 
at  a  certain  height  for  twenty  years  or  upward,  a  grant  for  using 
it  at  that  height  will  be  presumed;  but  there  is  no  presumption 
that  it  may  be  used  in  a  different  manner  by  raising  the  height  of 
the  water.  Stiles  v.  Hooker,  7  Cow.  266.  And  if  the  millowner 
repairs  his  dam,  which  has  kept  the  water  at  such  certain  height, 
so  that  the  water  is  raised  to  a  greater  height  than  formerly,  and 
so  as  to  flow  lands  above  which  were  not  flowed  before  the  repairs, 
he  will  be  liable  to  an  action  for  the  resulting  damages  to  the  in- 
jured party.  Ih.  This  is  the  rule  even  where  the  dam  was  not 
made  any  higher  by  the  repairs,  but  was  so  repaired  as  to  raise  the 
general  level  of  the  water ;  for,  in  such  cases,  the  question  is  as  to 
the  height  of  the  water,  not  as  to  the  height  of  the  dam.  Ih.; 
Marcly  v.  Shults,  29  N.  Y.  346. 

But  where  a  millowner  has  built  a  dam  and  maintained  it  at  a 
certain  height  for  more  than  twenty  years,  and  the  water  has  also 
been  kept  up  to  a  certain  height  for  that  length  of  time,  such  mill- 
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owner  may  repair  his  dam  so  as  to  make  it  tighter,  although  the 
effect  may  be  to  keep  the  .water  more  constantly  at  the  upper  level. 
Hynds  v.  Schultz,  39  Barb.  600 ;  Cowell  v.  Thayer,  5  Mete.  253, 
259.  Merely  making  the  dam  more  firm  and  tight  than  it  was 
before,  so  as  to  enable  the  millowner  to  enjoy  the  full  benefit  of  his 
water  privilege,  will  not  create  a  liability  for  damages  to  the 
owners  of  lands  above,  provided  the  water  is  not  raised  so  as  to 
overflow  lands  which  were  not  previously  covered.    Ih. 

§  6.  Flooding  lands  Below. 

The  same  principle  which  forbids  one  man  to  flow  the  lands  of 
his  neighbor  above  him  on  a  stream  is  equally  efificient  to  prohibit 
him  from  unlawful  flooding  his  neighbor's  lands  below  him  on 
the  stream. 

The  law  permits  the  erection  of  dams  upon  streams  for  the 
various  purposes  and  necessities  of  life,  such  as  the  working  of 
mills,  manufactories  and  the  like,  as  well  as  for  other  lawful  uses. 
And  in  the  exercise  of  such  rights,  it  must  necessarily  happen  that 
the  usual  course  of  the  stream  will  be  at  times  retarded  or  entirely 
stopped,  while  at  other  times  the  flow  of  water  will  be  greater  than 
the  natural  stream.  But  when  the  injury  does  not  exceed  that 
which  results  from  a  proper  use  of  the  water  for  such  lawful  pur- 
poses, the  party  sustaining  an  injury  therefrom  must  submit  to  it 
without  complaint,  since  the  law  will  not  give  any  redress;  and 
one  reason  is,  because  the  public  advantage  derived  from  such 
structures,  more  than  outweighs  the  injury  sustained  by  a  private 
citizen. 

While  a  court  of  equity  may  restrain  a  wrongful  act  although 
the  damages  are  not  substantial,  it  will  not  do  so  where  notwith- 
standing the  legal  rights  of  a  lower  riparian  owner  are  technically 
infringed  by  the  maintenance  of  a  dam,  he  allowed  it  to  be  erect- 
ed at  great  expense  without  objection,  and  the  flow  of  water  is 
not  decreased  but  is  made  more  uniform  than  before  the  construc- 
tion. Loukes  V.  Payne,  140  App.  Div.  776.  But  another  reason 
is  equally  sufficient,  which  is,  that  every  riparian  owner  takes  his 
land  subject  to  the  right  of  every  person  on  the  stream  to  use  the 
water  in  a  proper  manner,  and  at  proper  times.  But  this  rule 
does  not  extend  to  the  length  of  permitting  every  riparian  owner 
to  use  or  abuse  this  privilege  in  whatever  manner  he  may  see  fit 
to  do.     For,  if  a  millowner  shuts  his  gates  and  detains  the  water 
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until  it  accumulates  in  large  quantities,  and  he  afterward  permits 
or  causes  it  to  be  discharged  in  large,  unusual  and  unreasonable 
quantities,  so  as  to  injure  a  millowner  below,  or  so  as  to  flood 
the  lands  of  a  land  proprietor  lower  down  on  the  stream,  he  will 
be  liable  to  an  action  for  the  damages  sustained  by  the  injured 
party.    Merritt  v.  Brinkerhojf,  17  Johns.  306. 

The  right  to  build,  maintain,  and  use  a  dam,  is  not  merely  re- 
stricted to  the  point  of  requiring  it  to  be  properly  used;  but  the 
law  also  requires  that  the  dam  itself  shall  be  so  constructed  that 
it  shall  be  safe  and  sufficient  for  the  purpose  intended.  And  the 
degree  of  care  which  a  party  is  bound  to  use  in  the  construction 
of  a  dam  is  in  proportion  to  the  extent  of  the  injury  which  will 
be  likely  to  result  to  other  persons  in  case  the  dam  should  prove 
insufficient.  Mayor^  etc.  of  New  York  v.  Bailey^  2  Denio,  433 ; 
S.  0.  3  Hill,  531.  It  is  not  enough  that  it  is  so  constructed  as  to 
be  sufficient  to  resist  ordinary  floods;  for,  if  the  stream  is  occa- 
sionally subject  to  great  freshets,  those  must  also  be  guarded 
against.  lb.  Such  a  measure  of  prudence  is  required,  as  a  dis- 
creet person  would  use  if  the  whole  risk  were  his  own.    Ih. 

§  7.  Back  Water  upon  a  Mill  Above. 

The  principle  of  law  which  forbids  flowing  lands  above  on  a 
stream,  is  equally  applicable  to  the  case  of  causing  water  to  set 
or  flow  back  so  as  to  injure  a  mill  above.  And  it  is  frequently, 
if  not  generally  the  case,  that  greater  injury  results  to  a  mill  above 
than  the  mere  injury  to  lands  situated  there.  "Without  the  con- 
sent of  the  other  proprietors,  who  may  be  affected  by  his  operations, 
no  proprietor  can  either  diminish  the  quantity  of  water  which 
would  descend  to  the  owner  below,  nor  throw  the  water  back  upon 
the  proprietors  above.  Every  proprietor  who  claims  either  to 
throw  the  water  back  above,  or  to  diminish  the  quantity  which  is  to 
descend  below,  must,  in  order  to  maintain  his  claim,  either  prove 
an  actual  grant  or  license  from  the  proprietors  affected  by  his 
operations,  or  must  prove  an  uninterrupted  enjoyment  of  twenty 
years."    Leach,  V.  Oh.,  Wright  v.  How,  1  Sim.  &  Stu.  203. 

Whenever  a  millowner  or  a  land  proprietor  below  builds  a  dam 
which  raises  the  watercourse  so  as  to  cause  the  wheels  of  a  mill 
above  to  be  stopped  or  materially  impeded  in  their  operation,  an 
action  may  be  maintained  against  the  party  causing  the  injury. 
In  one  case,  the  court  said:     "Any  impediment  in  the  stream 
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caused  by  the  defendant's  dam,  by  which  the  plaintiff's  mill  is 
stopped  from  grinding  in  any  state  of  the  water,  or  made  to  grind 
slower  or  worse  than  it  otherwise  would,  is  an  injury  for  which 
the  plaintiff  would  be  entitled  to  damages."  Buiz  v.  Ihrie,  1 
Rawle,  281.  And  see  Stiles  v.  Hooker,  7  Cow.  266 ;  Gilman  v. 
Tilton,  5  jST.  H.  232;  Hodges  v.  Raymond,  9  Mass.  316;  Sum- 
ner V.  Tileston,  7  Pick.  198.  The  question  whether  the  water  in  a 
stream  sets  or  flows  back  so  as  to  injure  a  mill  above  is  always  a 
question  of  fact,  to  be  determined  from  the  evidence  in  the  case. 
And  such  questions  frequently  afford  scope  for  the  exercise  of  a 
higher  degree  of  skill  and  experience  in  matters  of  natural  science 
and  philosophy. 

§  8.  Interference  with  Surface  Water. 

Watercourses  are  the  means  which  nature  has  provided  for  the 
drainage  of  the  coimtry  through  which  they  pass;  and  from  the 
natural  servitude  of  lands  upon  a  watercourse  to  receive  the  waters 
flowing  therein  from  the  lands  above  springs  the  right  of  the 
owner  of  the  superior  heritage  to  have  the  water  from  his  lands,  of 
which  the  watercourse  is  the  natural  outlet,  drained  into  and  car- 
ried off  thereby,  and  the  duty  of  the  owner  of  the  inferior  and 
servient  tenement  not  to  interfere  with  or  obstruct  its  passage. 
But  the  right  to  the  use  of  the  watercourse  for  the  discharge  of 
surface  or  other  water  exists  only  in  respect  to  waters  of  which  the 
watercourse  is  the  natural  outlet,  and  it  does  not  justify  the  diver- 
sion and  turning  of  one  stream  into  another,  thereby  subjecting 
lands  on  the  stream  into  which  the  diversion  is  made  to  the 
servitude  or  easement  of  a  waterway  for  the  water  thus  discharged 
into  it.  But  the  right  of  the  owner  of  lauds  through  which  a 
watercourse  runs  to  have  it  kept  open  and  to  discharge  into  it  the 
surface  water  which  naturally  flows  to  it  is  not  limited  to  the 
drainage  and  discharge  of  surface  water  into  the  stream  in  the 
precise  manner  as  when  the  land  was  in  a  state  of  nature,  and 
unchanged  by  cultivation  or  improvements.  The  owner  of  lands 
drained  by  a  watercourse  may  change  and  control  the  natural  flow 
of  the  surface  water,  and  by  ditches  or  otherwise  accelerate  the 
flow,  or  increase  the  volume  of  water  when  it  reaches  the  stream ; 
and  if  he  does  this  in  the  reasonable  use  of  his  own  premises,  he 
exercises  only  a  legal  right,  and  incurs  no  liability  to  a  lower  pro- 
prietor.   This  right  is  subject  to  the  qualification  that  one  owner 
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cannot,  by  artificial  arrangements  on  his  own  land,  concentrate 
and  discharge  into  the  stream  surface  water  in  quantities  beyond 
the  natural  capacity  of  the  stream,  to  the  damage  of  the  other 
owners.  McCormick  v.  Horan,  81  N.  Y.  86 ;  Noonan  v.  City  of 
Albany,  79  IST.  Y.  470. 

A  municipal  corporation  has,  in  this  respect,  no  greater  right 
than  an  individual.  Naonan  v.  City  of  Albany,  79  N^.  Y.  470. 
A  municipal  corporation  has  no  right  to  construct  a  gutter  where 
no  waterway  existed  before,  and  in  it  conduct  the  surface  water  of 
a  whole  ward,  which  before  run  in  another  direction,  directly  to 
and  upon  the  lands  of  a  citizen.  Byrnes  v.  City  of  Cohoes,  67 
K  Y.  204;  Bastable  v.  City  of  Syracuse,  8  Hun,  587,  72  N.  Y. 
64 ;  Vogel  v.  Mayor,  etc.  of  New  York,  92  X.  Y.  10 ;  Beacli  v.  City 
of  Elmira,  22  Hun,  158.  Nor  as  between  two  individuals  owning 
adjacent  lands,  can  one  construct  ditches  or  drains  on  his  own  land, 
thereby  collecting  the  surface  water  over  a  large  territory,  and 
causing  it  to  flow  in  a  single  channel  upon  an  adjoining  owner 
without  responsibility  for  the  damages  thereby  occasioned.  Foot 
V.  Bronson,  4  Lans.  47.     And  see  Jutte  v.  Hughes,  67  IST.  Y.  267. 

The  owner  of  land  abutting  on  a  highway  iias  no  right  to  collect 
the  waters  on  his  land  in  a  ditch  and  turn  them  upon  the  highway 
in  quantity  or  volume  in  excess  of  the  natural  drainage  to  the 
detriment  of  the  highway.  Laduca  v.  Dravea,  145  App.  Div.  159. 
Nor  can  he  collect  damages  against  a  highway  commissioner  who, 
when  it  was  necessary  to  protect  the  highway,  went  upon  the  land 
and  opened  the  ditch,  although  this  resulted  in  flooding  the  plain- 
tiff's crops.    lb. 

The  rule  appears  to  be  well  settled  by  authority,  that  while  the 
owner  of  lands,  in  the  reasonable  use  of  his  premises,  may  lawful- 
ly use  a  natural  watercourse  to  its  full  carrying  capacity,  as  the  out- 
let of  surface  waters  artificially  collected  upon  his  lands  and  dis- 
charged thereon,  where  such  watercourse  had  theretofore  been  the 
natural  outlet  for  such  water,  he  cannot  legally,  by  artificial  means, 
increase  the  volume  of  the  water  beyond  the  carrying  capacity  of 
such  stream,  to  the  damage  of  a  lower  proprietor,  nor  can  he  col- 
lect and  discharge  such  waters  upon  his  neighbor's  land  at  a  point 
where  no  natural  outlet  before  existed. 

It  may  be  stated  as  a  general  rule,  that  when  the  situation  of 
two  adjoining  fields  is  such  that  the  water,  falling  or  collected  by 
melting  snows  upon  one,  naturally  descends  upon  the  other,  it 
must  be  suffered  by  the  owner  of  the  lower  one  to  be  discharged 
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upon  his  land,  if  desired,  by  the  owner  of  the  upper  one.  But  this 
general  rule  is  subject  to  qualification.  The  owner  of  the  higher 
field  is  not  obliged  in  all  cases  to  permit  the  surface  water  to  flow 
upon  the  lower  field.  He  has  the  right  to  level,  drain  and  improve 
his  lands ;  and  if  by  so  doing  the  surface  water  is  retained  upon 
his  own  lands,  or  dispersed  in  other  directions  so  as  not  to  flow 
upon  the  lower  adjacent  field,  the  owner  of  the  latter  field  has  no 
remedy  against  him.  So  the  owner  of  the  lower  field  has  the 
right,  in  the  improvement  thereof,  to  fill  the  same,  and  if  by  doing 
so  the  surface  water  of  the  higher  field  is  prevented  from  flowing 
thereon,  the  owner  of  the  latter  is  without  remedy.  Vanderwiele 
V.  Taylor,  65  N.  Y.  341 ;  Goodale  v.  Tuttle,  29  IST.  Y.  459  ;  Wagner 
X.  Long  Island  R.  E.  Co.  2  Hun,  633. 

The  rule  which  would  be  applicable  to  siirface  water  in  agri- 
cultural districts  is  somewhat  modified  in  its  application  to  city 
lots.  Such  lots  are  useful  only  for  building,  and  the  owners  must 
be  permitted  to  improve  them  for  building  purposes.  The  owner 
of  a  lower  lot  who  desires  to  build  may  fill  it  up,  ditch  it,  con- 
struct walls  or  build  his  house  so  as  to  protect  his  lot  against  the 
surface  water  of  the  adjoining  lot  without  incurring  liability  to  the 
owner  of  the  upper  lot.  Vanderwiele  v.  Taylor,  65  JST.  Y.  341 ; 
BarJcley  v.  Wilcox,  19  Hun,  320,  86  IST.  Y.  140 ;  Wagner  v.  Long 
Island  R.  R.  Co.  2  Hun,  633.  So  a  municipal  corporation  may- 
fill  and  grade  its  streets  although  by  so  doing  it  may  prevent  the 
fiow  of  surface  water  into  the  street.  lyynch  v.  Mayor,  76  N.  Y. 
60.  So  the  owner  of  a  city  lot  may  fill  up  and  build  upon  it,  and 
the  surface  water  may  be  thrown  from  it  upon  adjoining  lots  in  a 
different  way  and  in  larger  quantities  than  before,  without  render- 
ing the  improved  lot  liable  in  damages ;  but  he  may  not  collect  such 
water  into  an  artificial  channel  and  discharge  it  upon  his  neigh- 
bor's lot.  Saal  V.  Abeles,  20  Week.  Dig.  528 ;  Yernwri  v.  Wheeler, 
35  Hun,  53. 

§  9.  Forest,  Fish  and  Game  law. 

The  act  for  the  protection  of  the  forest,  fish  and  game  of  the 
State,  constitutes  chapter  19  of  the  Consolidated  Laws,  and  known 
as  the  Forest,  Fish  and  game  Law.  See  Laws  of  1909,  ch.  24. 
This  act  repeals  the  General  Fish  and  Game  Law  of  1892  (ch. 
488),  and  some  133  chapters  of  subsequent  Session  Laws  amend- 
ing the  same,  together  with  other  acts  bearing  upon  the  same  gen- 
eral subject. 
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In  view  of  the  history  of  past  legislation  upon  this  subject,  it 
would  be  worse  than  useless  to  burden  these  pages  with  the  text  of 
even  the  present  statute  as  undoubtedly  it  ^-vill  share  the  fate  of 
the  preceding  statute.  This  presumption  stems  justified  by  the 
fact  that  the  present  statute  was  amended  twenty-seven  times  in 
the  year  of  its  passage. 

The  Forest,  Fish  and  Game  Law  provides  penalties  for  a  viola- 
tion of  its  provisions.  Laws  of  1909,  ch.  24,  sections  19  to  27 
inclusive;  Cons.  Laws,  chap.  19,  sections  19  to  27.  Actions  for 
penalties  under  this  act  must  be  brought  in  the  name  of  the  people 
of  the  State  of  New  York  on  the  order  of  the  ishief  game  protector 
or  of  a  commissioner,  except  as  hereinafter  stated.  Such  action  in 
a  justice's  court  may  be  brought  in  any  town  of  the  county  in 
which  the  penalty  is  incurred  or  of  the  county  in  which  the  de- 
fendant resides.  Id,  sec.  216.  See  People  v.  Haskell,  47  App. 
Div.  225.  The  jurisdiction  of  the  justice  is  limited  in  such  ac- 
tions to  the  recovery  of  a  penalty  or  penalties  not  exceeding  $200. 
Code  of  Civil  Pro.  §  2862,  subd.  3 ;  Id.  §  2863,  subd.  1. 

A  private  person  except  the  owner  or  lessee  of  premises  upon 
which  a  penalty  is  incurred  on  giving  security  for  costs  to  be  ap- 
proved by  a  judge  of  the  court  in  which  the  action  is  brought,  and 
any  society  or  corporation  for  the  protection  of  fish  or  game  may 
recover  in  his  or  its  name  any  penalty  imposed  by  the  act,  and 
is  entitled  in  case  of  collection  to  one-half  of  the  recovery.  Notice 
of  the  commencement  of  the  action  must  be  given  to  the  commis- 
sioner or  to  the  superintendent  of  marine  fisheries,  within  fifteen 
days  after  the  service  of  the  summons  therein,  and  failure  to  give 
such  notice  is  a  defense  to  the  action.  If  after  the  commencement 
thereof  an  action  is  brought  for  the  same  penalty  in  the  name  of 
people,  an  order  must  be  entered  on  the  application  of  the  commis- 
sioner for  the  discontinuance  of  such  action,  without  costs  to  either 
party.  Motion  papers  in  such  an  application  must  be  entitled  in 
both  actions.  Laws  of  1909,  ch.  24,  sec.  218,  Cons.  Laws,  ch. 
19,  sec.  218. 

Judgments  recovered  under  this  act  may  be  enforced  by  execu- 
tion against  the  person.  "A  person  imprisoned  upon  such  an  ex- 
ecution shall  be  confined  for  not  less  than  one  day,  and  at  the  rate 
of  one  day  for  each  dollar  recovered.  No  person  shall  be  im- 
prisoned more  than  once  or  for  more  than  six  months  on  the  same 
judgment.  Imprisonment  shall  not  operate  to  satisfy  a  judg- 
ment."   Id.  Section  219  in  part. 
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CHAPTER  IX. 

TEOVEE. 

§  1.  Nature  of  the  Remedy. 

The  Code  has  abolished  all  forms  of  actions,  but  it  has  not 
abrogated  those  remedies  which  formerly  existed  when  actions 
were  classified  under  different  forms.  And  as  convenient  a  mode 
as  any  of  presenting  the  subject  under  consideration  will  be  to 
discuss  the  matter  in  the  same  manner  that  would  have  been 
proper  had  no  change  been  made  as  to  the  forms  of  actions. 

An  action  of  trover  is  one  of  the  remedies  which  the  law  gives 
to  recover  damages  for  the  wrongful  taking  and  detention  or  the 
conversion  of  the  personal  goods  or  chattels  of  another.  It  is  a 
concurrent  remedy  with  trespass  where  there  has  been  a  wrong- 
ful taking  as  well  as  a  wrongful  detention  or  conversion ;  and  in 
such  cases  the  plaintiff  may  waive  the  trespass  if  he  will  and 
bring  trover.  These  actions  are  distinguished  in  some  particu- 
lars ;  trespass  will  lie  for  a  wrongful  taking  of  goods,  although 
*^hey  may  have  been  returned;  but  trover  will  not,  unless  they 
have  been  previously  used  or  otherwise  converted  or  treated  in 
a  manner  equivalent  to  a  conversion.  And  trover  will  lie  where 
there  is  a  wrongful  detention  after  a  rightful  taking,  but  trespass 
will  not. 

It  must  not  be  assumed,  however,  that  the  return  of  property 
after  a  conversion  will  either  defeat  a  right  of  action  for  the  con- 
version or  mitigate  the  damages  where  the  return  was  without  the 
plaintiff's  assent.  Hammer  v.  Wilsey,  17  Wend.  91 ;  Kelly  v. 
Mesier,  21  App.  Div.  253. 

Damages. —  The  rule  of  damages  for  the  conversion  of  property 
is  its  value  at  the  time  and  place  of  the  conversion,  and  where  it 
has  only  a  speculative  value,  the  damages  may  be  ascertained  by 
evidence  of  the  nature  of  the  article,  whether  it  can  be  repro- 
duced, its  utility  to  its  owner,  and,  in  the  absence  of  other  evi- 
dence, the  owner's  estimate  of  its  value.  Taft  v.  Smith,  Gray,  & 
Co.  134  ]N".  Y.  Supp.  1011.  Mclntyre  v.  Whitney,  139  App.  Div. 
557,  affirmed  in  201  N.  Y.  526.  If  the  thing  has  no  market  value 
the  actual  value  to  the  owner  is  the  just  and  accepted  rule.    Lov- 
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ell  V.  Shea,  18  JSJ".  Y.  Supp.  193 ;  Leoncini  v.  Post,  13  X.  Y.  Supp. 
825.  Franhinstein  v.  Thomas,  4  Daly,  256.  In  some  cases  the 
value  to  the  owner  may  be  simply  the  cost  of  reproduction,  and  in 
such  cases  the  cost  of  reproduction  is  the  correct  measure  of  dam- 
age to  be  applied.  Watson  v.  Cowdrey,  23  Hun,  169 ;  Heald  x. 
MacGowan,  5  ]Sr.  Y.  Supp.  450. 

The  essential  requisites  of  an  action  of  trover  are,  that  the 
plaintiff  has  a  property  in  the  articles  or  chattels;  that  he  has  a 
right  of  possession  over  them  at  the  time  of  their  conversion ;  that 
such  property  or  chattels  be  of  a  personal  nature,  and  that  the 
defendant  has  wrongfully  converted  them  to  his  own  use. 

Wherever  trespass  will  lie  for  a  wrongful  taking  of  chattels, 
trover  will  also  lie ;  for  a  tort  may  be  qualified  but  not  increased. 
But  the  converse  of  the  proposition  does  not  hold  good,  because 
trover  may  frequently  be  brought  where  trespass  could  not;  as 
where  goods  or  chattels  are  lent  or  delivered  to  another  to  keep, 
and  he  refuses  to  return  them  on  demand,  as  he  ought  to  do; 
here  trespass  would  not  lie,  because  the  taking  was  lawful;  but 
trover  may  be  maintained,  because  the  refusal  to  return  the  goods 
is  unlawful. 

§  2.  Who  may  Maintain  the  Action. 

Possession  is  a  sufficient  title  as  against  a  mere  wrongdoer  in 
trover,  as  well  as  in  trespass,  and  if  goods  are  wrongfully  taken 
or  obtained  from  their  possessor  by  one  who  is  a  mere  wrong- 
doer, the  proof  of  possession  is  entirely  sufficient  to  maintain  the 
action  as  against  every  one  but  the  real  owner  or  those  claiming 
lawfully  under  him.  See  Smith  v.  Holt,  37  App.  Div.  24; 
Wheeler  v.  Lawson,  103  N.  Y.  40;  Stoivell  v.  Otis,  71  IST.  Y.  36; 
Adelberg  v.  Horowitz,  32  App.  Div.  408. 

Absolute,  unqualified  ownership  is  not  necessary  in  order  to 
authorize  a  person  entitled  to  the  possession  of  property  to  sue  for 
its  conversion.  Simon  v.  Simon,  38  App.  Div.  85.  The  essen- 
tial element  of  conversion  is  that  the  plaintiff  has  a  property  or 
ownership  in  the  thing  converted,  or  the  right  of  possession  at  the 
time  of  the  conversion.  Innovation  Trunk  Co.  v.  Piatt,  107  1^.  Y. 
Supp.  816.  A  person  entitled  to  the  temporary  possession  of  chat- 
tels for  a  particular  purpose  may  maintain  such  an  action.  Phil- 
lips V.  McNab,  16  Daly,  150.  Thus  the  special  property  of  the 
plaintiff  as  the  pledgee  of  bonds  is  sufficient  to  entitle  him  to  main- 
86 
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tain  an  action  for  conversion  of  the  bonds  against  any  wrongdoer. 
Blanch  V.  Nelson,  39  App.  Div.  21.  A  bailee  of  chattels  may  main- 
tain the  action  (Burton  v.  Hughes,  2  Bing.  173 ;  Sutton  v.  Buch, 
3  Taunt.  302),  even  though  he  be  merely  a  gratuitous  bailee.  Nic- 
olls  V.  Bastard,  2  Cr.  M.  &  E.  659.  And  vs^here  one  person  is  in- 
trusted Avith  goods  by  the  owner,  to  take  charge  of  them,  though 
without  compensation,  he  has  a  special  property  in  them,  and 
may  maintain  trover  against  a  third  person  who  converts  them. 
Faulkner  v.  Brown,  13  Wend.  63.  A  factor  who  has  charge  of 
goods,  and  who  is  responsible  for  their  value,  may  maintain  the 
action.  Gorwm  v.  Carey,  1  Abb.  285.  So  the  finder  of  goods  may 
recover  their  value  from  a  wrongdoer,  who  subsequently  converts 
them.  Mathews  v.  Harsell,  1  E.  D.  Smith,  393.  A  person  who  is 
in  possession  of  estrays  is  entitled  to  maintain  the  action  against 
any  one  who  takes  them  away,  unless  it  be  the  true  owner.  Hen- 
dricks V.  Decker,  35  Barb.  298.  And  see  Kissam  v.  Roberts,  6 
Bosw.  154.  Either  the  ovraier  of  goods  or  a  bailee  having  a  special 
interest  or  property  therein  may  recover  for  a  conversion  of  the 
property,  but  a  recovery  by  the  former  is  a  bar  to  any  subsequent 
action  by  the  later.  Green  v.  Clark,  12  IST.  Y.  343.  And  see  All 
V.  Weidenherg,  6  Bosw.  1Y6;  Marsden  v.  Cornell,  62  IT.  Y.  215. 
If  the  owner  of  chattels  has  the  absolute  right  of  property  and  tbo 
right  to  immediate  possession,  he  may  maintain  trover,  even 
though  he  has  never  been  in  actual  possession.  See  Corhett  v. 
Glutton,  2  Carr.  &  Payne,  471. 

To  maintain  trover  the  plaintiff  must  have  a  property  in  the 
goods  or  chattels  converted,  and  the  actual  possession  of  them  or 
a  right  to  the  possession  at  the  time  of  the  conversion.  Simon 
V.  Simon,  38  App.  Div.  85 ;  Petrie  v.  Stark,  79  Hun,  550,  55-4 ; 
Clements  v.  Yturria,  81  N.  Y.  285,  290 ;  Smith  v.  Smalley,  19 
App.  Div.  519,  520 ;  Whitcomb  v.  Hungerford,  42  Barb.  177 ; 
Schryer  v.  Fenton,  15  App.  Div.  158.  Erlanger  v.  Sprung,  113 
IST.  Y.  Supp.  16.  The  action  can  only  be  sustained  by  proof  of 
plaintiff's  title,  general  or  special,  or  his  right  to  possession  at  the 
time  the  property  was  taken  from  him,  and  in  the  absence  of  such 
proof  he  must  fail  even  if  the  defendant  has  no  title.  Johnson  v. 
Blaney,  198  K  Y.  312. 

The  plaintiff's  property  in  the  goods  may  be  either  general  or 
special.  A  general  property  is  that  which  exists  where  goods 
belonged  to  one  absolutely  as  owner,  and  to  this  title  possession  is 
always  annexed  by  construction  of  law.     A  special  property  is 
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such  as  exists  -when  one  holds  goods  or  chattels  as  bailee  or  when 
he  has  a  temporary  interest  therein,  either  for  his  own  use  and 
in  his  own  right  or  by  authority  of  law  for  legal  purposes. 

Possession  is  either  actual  or  constructive.  It  is  actual  when 
the  thing  is  in  the  immediate  occupancy  of  the  party.  It  is  con- 
structive when  a  man  claims  to  hold  by  virtue  of  some  title  with- 
out having  the  actual  occupancy.  A  constructive  possession  is  one 
made  up  of  acts  short  of  possession  in  fact,  that  by  relation  to 
the  legal  title  amount  in  law  to  a  possession  in  fact.  But  they 
are  nothing  without  they  relate  to  and  rest  upon  the  legal  title. 
Until  that  title  is  proven  they,  though  proven,  show  no  right  to 
take  immediate  actual  possession.  A  constructive  possession  is  one 
that  depends  upon  the  contract  that  confers  title,  and  if  that  con- 
tract is  void,  there  can  be  no  constructive  possession  under  it  which 
will  confer  any  rights  that  the  law  will  recognize.  Clements  v. 
Yturria,  81  N.  Y.  285. 

A  mere  equitable  interest  without  legal  title  or  possession  is 
not  sufficient  to  sustain  an  action  for  conversion.  By  am  v.  Hamp- 
ton, 32  St.  Eep.  771.  But  actual  possession,  accompanied  by  an 
equitable  interest  in  the  plaintiff  at  the  time  of  a  wrongful  seizure 
of  the  property  by  the  defendant,  is  sufficient  to  maintain  the  ac- 
tion (Frost  V.  Mott,  34  JST.  Y.  251 ;  Hartman  v.  Wood,  57  App. 
Div.  23),  although  the  general  property  and  the  right  to  imme- 
diate possession  be  at  the  time  in  a  stranger,  if  the  defendant  shows 
no  privity  between  himself  and  such  stranger.  Johnson  v.  Cam- 
ley,  10  N.  Y.  570. 

Where  a  pledgee  violates  the  terms  of  his  pledge  and  converts 
the  pledge,  the  pledgor  has  an  immediate  right  of  possession  and 
an  immediate  right  of  action  for  the  pledge,  to  which  claim  of  pos- 
session the  pledgee  may  offset  the  amount  actually  due  him. 
Smith  V.  Savin,  69  Hun,  311.  The  mortgagor  of  personal  prop- 
erty, as  the  owner  of  the  equity  of  redemption  in  the  property, 
has  such  an  interest  in  it  as  against  one  who  has  converted  it  as 
will  sustain  the  action,  notwithstanding  the  mortgage  is  past  due, 
where  the  mortgagee  has  never  demanded  the  money  on  his  mort- 
gage nor  taken  possession  of  the  mortgaged  property.  Burns  v. 
Winchell,  44  Hun,  261.  So  a  landlord  who  has  dispossessed  his 
tenants  has  sufficient  possession  of  chattels  left  on  the  premises 
by  the  tenant  to  sustain  an  action  for  the  conversion  of  the  chat- 
tels. Lange  v.  Pisch,  9  Misc.  475.  A  mortgage  who  has  at- 
tempted to  take  possession  of  the  mortgaged  property  under  a 
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power  contained  in  a  valid  mortgage,  but  has  been  prevented  from 
taking  actual  possession  by  the  fact  that  it  was  wrongfully  in  the 
possession  of  the  sheriff  under  a  levy,  has  a  sufficient  right  to  pos- 
session to  enable  him  to  maintain  an  action  against  the  sheriff 
for  a  conversion  of  the  property  by  sale  under  the  execution. 
Smith  V.  Smalley,  19  App.  Div.  519.  A  widow  may  maintain  an 
action  against  an  administrator  individually  to  recover  for  the  con- 
version of  the  specific  articles  and  money  to  which  she  is  entitled 
under  Code  of  Civil  Procedure,  section  2713,  and  which  the  de- 
fendant has  received  and  disposed  of,  and  is  not  obliged  to  pro- 
ceed in  the  surrogate's  court.  Crawford  v.  Nassoy,  173  X.  Y. 
163. 

An  executor  may  maintain  trover,  although  the  goods  have 
never  been  in  his  possession.  Cohhett  v.  Clutton,  2  Carr.  &  Payne, 
471.  An  action  for  the  wrongful  conversion  of  the  property  of  a 
testator,  in  his  lifetime,  must  be  brought  by  the  executors,  and 
can  be  enforced  by  them  only.  Whitney  v.  Coapman,  39  Barb. 
482.  A  legatee  cannot  maintain  an  action  in  such  a  case.  lb. 
An  administrator  may  maintain  trover  for  an  unlawful  taking 
of  the  goods  of  the  deceased  after  his  death,  but  before  adminis- 
tration granted.  Rockwell  v.  Saunders,  19  Barb.  473,  480. 
Where  the  conversion  was  complete  during  the  intestate's  lifetime, 
it  is  necessary  for  the  administrator  to  show  in  the  complaint  that 
he  acts  in  a  representative  character.  lb.;  Sheldon  v.  Hoy,  11 
How.  11.  But  for  a  conversion  after  the  testator's  death,  even  be- 
fore administration,  this  is  not  necessary.     lb. 

Where  goods  are  ordered  to  be  manufactured,  the  purchaser 
does  not  acquire  any  property  in  the  articles  until  delivered,  even 
when  paid  for  in  advance.  And  in  such  cases  the  purchaser  can- 
not maintain  this  action.  So  where  a  contract  is  made  for  the 
purchase  of  goods  then  in  existence,  but  some  act  is  to  be  done  by 
the  vendor  for  ascertaining  their  identity,  such  as  weighing,  meas- 
uring, counting  and  the  like,  no  title  will  pass  until  this  is  done. 
And,  therefore,  trover  will  not  lie  by  the  purchaser. 

Where  a  sale  of  goods  is  procured  by  the  fraud  of  the  pur- 
chaser, the  vendor  may  rescind  the  contract  and  maintain  trover 
against  such  purchaser  for  the  goods.  Schmidt  v.  Eattenhorn,  2 
Hilt.  157.  And  the  action  will  lie  in  favor  of  the  vendor  against 
the  general  assignee  of  the  purchaser.  Where  property  has  been 
stolen  the  true  owner  may  maintain  trover  against  any  person  who 
has  sold  it,  however  innocently,  even  as  an  auctioneer ;  or  against 
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any  person  who  has  it  in  his  possession  and  refuses  to  deliver  it 
up  on  demand  to  the  owner,  even  though  the  person  having  the 
property  may  have  been  a  purchaser  in  good  faith  and  for  value. 

A  sheriff  or  constable  who  has  levied  upon  goods  by  virtvie  of 
an  execution,  attachment  or  replevin  process,  may  maintain  trover 
against  any  person  who  wrongfully  talces  them  away.  Barker  v. 
Binninger,  14  IST.  Y.  270 ;  Lockwood  v.  Bull,  1  Cow.  322 ;  Dezell 
v.  Odell,  3  Hill,  215.  And  where  a  constable  has  levied  upon 
personal  property,  he  may  maintain  an  action  against  a  sheriff 
who  subsequently  levies  upon  the  same  property  and  removes  and 
sells  it.  Belts  v.  Hoyt,  19  Barb.  412.  See  Clearwater  v.  Brill, 
63  K  Y.  627. 

Where  the  officer  brings  the  action  against  the  defendant  in 
the  execution,  for  a  conversion  of  the  goods  levied  upon,  it  will 
be  sufficient  to  produce  the  execution,  without  proving  the  judg- 
ment on  which  it  was  issued.  So,  too,  if  the  action  is  brought 
by  the  defendant  in  the  execution  against  the  officer,  it  will  be 
sufficient  to  produce  the  execution  without  proving  the  judgment. 
Horton  v.  Hendershot,  1  Hill,  118.  But  if  an  action  is  brought 
against  the  plaintiff  in  the  execution  for  directing  a  levy  and 
sale  of  property,  he  must  show  both  a  valid  judgment  and  a  proper 
and  legal  execution.  Underhill  v.  Reinor,  2  Hilt.  319 ;  Britton  v. 
Cole,  1  Salk.  408. 

In  an  action  by  the  plaintiff  in  an  execution  to  recover  money 
collected  by  the  officer,  it  is  not  necessary  to  produce  and  prove 
the  judgment,  for  the  officer  is  estopped  from  denying  the  exist- 
ence and  validity  of  the  judgment.  Elliot  v.  Cronk's  Adminis- 
trators, 13  Wend.  35,  40.  So,  in  an  action  by  the  officer  to  re- 
cover the  amount  of  a  bid  at  the  sale  on  the  execution,  the  officer 
need  not  prove  the  judgment.  It  will  be  sufficient  to  produce  the 
execution  and  prove  the  sale  under  it  to  the  defendant. 

If  an  action  is  brought  by  a  constable  for  taking  property 
levied  upon  by  him  on  an  execution,  and  he  has  not  taken  actual 
possession  of  the  property,  and  the  action  is  brought  for  the 
benefit  of  the  plaintiff  in  the  execution,  the  plaintiff  must  prove  a 
judgment,  as  well  as  an  execution  if  required  by  the  defendant 
to  do  so.    Pryne  v.  Westfall,  3  Barb.  496. 

Where  an  officer  sues  a  mere  wrongdoer,  who  has  no  pretense 
of  title  to  the  property,  it  will  be  sufficient  to  prove  the  execution 
and  a  levy  and  possession  under  it,  without  proving  the  judg- 
ment.    Barker  v.  Miller,  6  Johns.  195;  Blackley  v.  Sheldon,  7 
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Johns.  32.  And  where  an  officer  is  sued  for  levying  an  execu- 
tion, and  the  action  is  brought  by  one  who  is  a  stranger  to  the 
process,  it  will  be  sufficient  for  such  officer  to  produce  and  prove 
the  execution,  unless  the  plaintiff  establishes  a  title  to  the  prop- 
erty which  would  have  been  valid  as  against  the  defendant  in 
the  execution.     Parlcer  v.  Walrod,  16  "Wend.  514. 

But  where  an  officer  attempts  to  overthrow  a  sale  by  the  debtor 
on  the  ground  of  fraud,  he  must  go  back  of  his  process,  and 
show  authority  for  issuing  it.  If  he  acts  under  an  execution,  he 
must  show  a  judgment,  and  if  he  seizes  under  an  attachment, 
he  must  show  the  attachment  regularly  issued.  Noble  v.  Holmes^ 
5  Hill,  194. 

iind  where  property  has  been  sold  on  a  foreclosure  of  a  chattel 
mortgage,  and  an  officer  by  direction  of  the  plaintiff  in  an  execu- 
tion levies  upon  it  and  sells  it,  they  will  be  compelled  to  prove  a 
judgment  as  well  as  the  execution,  if  the  action  is  brought  by  the 
purchaser  under  the  mortgage  sale.  Gelhaar  v.  Ross,  1  Hilt.  117  ; 
Underhill  v.  Reiner,  2  Hilt.  319.  If  the  defense  is  that  the  title 
of  the  plaintiff  is  fraudulent  as  against  creditors,  by  reason  of  the 
invalidity  of  the  mortgage,  it  is  clear  that  the  judgment  must  be 
proved  as  well  as  the  execution.    Ih. 

But  in  an  action  by  the  voluntary  assignee  of  the  judgment 
debtor,  it  will  be  sufficient  to  produce  and  prove  a  valid  execution 
and  levy,  without  proving  the  judgment,  because  the  assignee  is 
not  a  stranger  within  the  rule  requiring  proof  of  a  judgment  in 
case  of  an  action  by  a  stranger  to  the  judgment  and  execution. 
Hedth  V.  Westervelt,  2  Sandf.  110. 

Where  an  action  is  brought  by  a  purchaser  at  a  sale  under  an 
execution,  whether  it  be  the  plaintiff  in  the  execution,  or  an  in- 
nocent third  person,  the  plaintiff  must  prove  a  judgment  as  well 
as  an  execution.  Earl  v.  Camp,  16  Wend.  562.  But  where  no  ob- 
jection is  taken  in  the  court  below,  on  account  of  the  omission  to 
prove  a  judgment,  the  objection  will  be  waived,  and  cannot  be 
heard  on  an  appeal.  Smith  v.  Hill,  22  Barb.  656.  And  where  an 
officer  sues  any  one  but  a  mere  wrongdoer  without  a  pretense  of 
right,  he  must  prove  both  a  valid  judgment  and  execution;  al- 
though if  he  had  been  sued  for  the  levy  under  the  process,  that 
alone  would  have  been  a  sufficient  protection.  Ih.;  Dunlap  v. 
Hunting,  2  Denio,  043 ;  Horton  v.  Hendershot,  1  Hill,  118.  If 
the  officer  takes  possession  of  the  property  levied  upon,  his  indorse- 
ment of  the  levy  will  be  sufficient  evidence  of  his  levy  and  pos- 
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session.  Earl  v.  Camp,  16  Wend.  562,  569;  Cornell  v.  Cook,  7 
Cow.  310 ;  Spoor  v.  Holland,  8  Wend.  445.  Neither  the  plaintiff 
in  the  execution)  nor  a  receiptor  of  the  goods  can  maintain  trover 
against  a  person  who  takes  away  the  property  levied  on,  and  con- 
verts it  to  his  own  use.  Dillenhach  v.  Jerome,  7  Cow.  294 ;  Barker 
v.  Mathews,  1  Denio,  335 ;  Skinner  v.  Stuart,  39  Barb.  206. 

Where  goods  have  been  wrongfully  pledged  by  one  who  had 
no  legal  authority  to  pledge  them,  the  pledgee  will  be  liable  in 
trover,  if  he  refuses  to  deliver  them  to  the  true  owner,  on  his  de- 
mand. Henry  v.  Marvin,  3  E.  D.  Smith,  71.  And  the  rule  is 
the  same  where  the  pledgee  converts  the  goods  by  a  sale  of  them. 
lb.  And  where  goods  are  sold  by  the  owner,  which,  at  the  time 
of  the  sale,  are  in  the  possession  of  a  third  person,  the  latter  will 
be  liable  in  trover,  if  he  refuses  to  deliver  them  to  the  purchaser, 
on  demand.  Hall  v.  Robinson,  2  JST.  Y.  293 ;  McGinn  v.  Wordcn, 
3  E.  D.  Smith,  355. 

Where  stock  is  pledged  as  a  collateral  security  for  a  usurious 
loan,  the  pledgor  may  maintain  trover  for  it,  after  a  demand  and 
refusal  by  the  pledgee  to  deliver  it.  Cousland  v.  Davis,  4  Bosw. 
619.  So  it  will  lie  by  the  owner  of  stock  which  has  been  sold 
without  his  authority,  even  though  a  valuable  consideration  was 
paid  for  it  by  the  holder,  in  good  faith,  to  a  person  whose  pos- 
session was  wrongful.  Anderson  v.  Nicholas,  5  Bosw.  121.  So  it 
lies  by  a  purchaser  under  a  mortgage  foreclosure  sale,  against  the 
mortgagor  for  serving  fixtures  which  were  annexed  by  him  after 
giving  the  mortgage,  and  before  the  foreclosure  sale  (Gardner  v. 
Finley,  19  Barb.  317),  or,  by  a  lessor  of  furniture  in  a  building, 
against  his  lessee,  for  its  wrongful  removal  {Davidson  v.  Donadi, 
2  E.  D.  Smith,  121),  or,  by  the  bailor  of  property,  against  an 
assignee  of  the  bailee.    Hyde  v.  Cookson,  21  Barb.  92. 

Trover  will  not  lie  unless  the  plaintiff  has  a  present  right  of 
possession.  And,  therefore,  if  it  appears  that  the  property  was 
pledged  by  the  plaintiff's  vendor,  before  the  sale,  for  the  purpose 
of  securing  a  debt  or  duty  to  a  third  person,  the  plaintiff  cannot 
recover  unless  he  shows  that  the  debt  or  duty  has  been  discharged, 
or  that  the  operation  of  the  pledge  has  ceased  in  some  other  way. 
Bush  V.  Lyon,  9  Cow.  52.    And  see  Bradley  v.  Copley,  1  C.  B.  685. 

Where  there  is  an  executory  contract  for  the  sale  of  chattels  by 
which  the  title  is  not  to  pass  until  the  purchase  price  is  paid,  the 
purchaser  cannot  maintain  trover  against  his  vendor  until  he  has 
made  the  payment.     Whitcomb  v.  Hungerford,  42  Barb.  177.    A 
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vendee  of  such  conditional  vendee  cannot  maintain  trover  against 
a  third  person  acquiring  possession  under  a  levy  made  under  an 
execution  issued  upon  a  judgment  recovered  against  the  original 
vendee,  v^ithout  tendering  to  the  first  vendor  the  amount  of  pur- 
chase money  due  him.  Schryer  v.  Fenton,  15  App.  Div.  158. 
But  the  seller  of  goods  upon  a  contract  for  payment  to  be  made 
in  installments,  the  title  to  remain  in  the  seller  until  full  pay- 
ment, vyho  has  himself  bought  them  under  a  similar  contract,  has 
sufficient  right  to  possession  to  maintain  an  action  against  his  pur- 
chaser for  their  conversion.    Katz  v.  Diamond,  16  Misc.  577. 

A  landlord  has  no  right  to  detain  his  tenant's  goods  for  un- 
paid rent,  and  if  he  does  is  guilty  of  a  conversion.  Smith  v.  Hart, 
34  Misc.  214. 

§  3.  A§fainst  Whom  the  Action  is  Maintainable. 

The  action  must  be  brought  against  the  person  who  has  been 
guilty  of  the  conversion,  or  by  whose  orders  or  directions  it  has 
been  done ;  or  it  may  be  brought  against  a  person  for  whose  bene- 
fit it  has  been  done,  if  he  has  subsequently  recognized  it  and 
adopted  it,  in  the  same  manner  as  in  actions  of  trespass.  And 
the  action  will  lie,  not  only  against  individuals,  but  against  corpo- 
rations also,  when  the  acts  are  done  by  their  officers  or  agents  or 
servants,  within  the  scope  of  their  employment  or  business. 

A  person  who  hires  a  horse  to  go  a  specified  distance  or  to  a 
particular  place  will  be  liable  for  the  injury  which  results  from 
going  beyond  it,  and  the  act  amounts  to  a  conversion  of  the  prop- 
erty. Fish  V.  Ferris,  5  Duer,  49 ;  Disbrow  v.  Tenbroech,  4  E.  D. 
Smith,  397.  And  in  such  a  case  infancy  will  not  be  any  defense 
to  the  action.    Ih.;  Campiell  v.  Stakes,  2  Wend.  137. 

Trover  may  be  maintained  in  a  justice's  court  against  a  post- 
master who  improperly  detains  a  newspaper,  although  the  deten- 
tion may  be  under  color  of  the  laws  of  the  United  States  and  the 
regulations  of  the  post  office  department.  Teall  v.  Felton,  1  IST.  Y. 
537;  affirmed,  12  How.  (U.  S.)  284.  If  a  postmaster  assumes  to 
charge  letter  postage  on  a  newspaper  because  there  is  an  initial 
on  the  wrapper,  he  does  not  act  judicially  in  such  a  sense  that  it 
will  protect  him  from  an  action  for  improperly  detaining  the 
paper,  although  neither  fraud  or  malice  is  alleged  or  proved.  Ih. 
A  person  who  has  a  lien  upon  goods  or  chattels  may  detain  them 
until  the  lien  is  discharged  or  satisfied.    And  the  bailee  may  main- 
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tain  trover  against  any  person  who  takes  them  from  his  possession 
or  converts  them  without  first  satisfying  such  lien.  It  is  conver- 
sion for  a  marshal  under  an  execution  against  a  husband,  to  take 
and  retain  the  property  of  the  wife.  Johnson  v.  Marks,  121  E".  Y. 
Supp.  294. 

The  maker  of  a  negotiable  promissory  note  may  maintain  an 
action  for  its  conversion  against  any  person  who  wrongfully  ne- 
gotiates it  before  it  has  any  legal  inception.  Decker  v.  Mathews, 
12  ]Sr.  Y.  313,  8.  C.  5  Sandf.  439.  Where  goods  have  been  ob- 
tained by  fraud  and  have  then  been  transferred  to  a  iona  fide 
holder  for  value,  it  is  entirely  settled  that  the  vendor  cannot  re- 
cover their  value  from  such  bona  fide  holder. 

But  the  vendor  may  maintain  ttover  against  a  voluntary  as- 
signee of  such  fraudulent  purchaser  or  against  his  creditors  who 
have  taken  the  property  on  execution.  And  whenever  trespass 
will  lie  for  wrongfully  taking  goods,  trover  will  also  lie,  as  a  gen- 
eral rule,  with  the  exceptions  already  stated. 

The  statutes  of  this  State  require  that,  upon  the  death  of  a 
person  leaving  a  widow  but  no  minor  child,  the  appraisers  shall 
set  aside  certain  articles  of  personal  property,  which  shall  there- 
upon belong  to  the  widow  absolutely.  As  to  such  property  the 
administrator  and  appraisers  are  entitled  only  to  reasonable  tem- 
porary possession  or  opportunity  for  inspection  to  enable  them  to 
enumerate  the  same  in  the  inventory.  An  action  for  conversion 
will  lie  against  the  administrator  individually  or  in  his  oiRcial 
capacity  if  he  converts  such  property  to  his  own  use,  sells  it  or 
declines  to  deliver  it  to  the  widow  after  demand  and  a  reasonable 
opportunity  to  inventory  it.  Crawford  v.  Nassoy,  55  App.  Div. 
433.  See  Fox  v.  Burns,  12  Barb.  677;  Vedder  v.  Saxton,  46 
Barb.  188.  So  where  a  receiver  takes  the  property  of  a  third 
person,  although  innocently  and  in  the  belief  that  it  belongs  to 
his  trust,  he  is  liable  for  conversion  and  may  be  sued  by  the  owner 
of  the  property  without  obtaining  leave  of  court.  Fallon  v.  Eg- 
berts Woolen  Mills  Co.  56  App.  Div.  585. 

An  action  for  conversion  cannot  be  maintained  against  a  per- 
son who  receives  money  in  a  fiduciary  capacity  unless  he  is  bound 
to  turn  over  the  identical  money.  Rothchild  v.  Schwarz,  28  Misc. 
521 ;  Farrelly  v.  Hubbard,  84  Hun,  391.  But  it  was  held  in 
Jackson  v.  Moore,  94  App.  Div.  504,  that  after  a  demand  and  re- 
fusal to  pay,  an  action  for  conversion  will  lie  against  a  person  who 
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has  received  money  in  a  fiduciary  capacity.     See  also  Britton  v. 
Ferrin,  171  N.  Y.  235. 

One  who  receives  a  check  drawn  to  his  order  by  executors,  upon 
the  funds  of  an  estate,  in  payment  for  a  sale  of  property  to  one  of 
the  executors  individually,  is  chargeable  as  a  joint  tort  feasor  with 
the  executors  in  the  conversion  of  the  amount  of  the  check.  Squire 
v.  Ordemann,  194  N.  Y.  394.  And  the  fact  that  the  amount  was 
subsequently  returned  to  the  executor  personally  will  not  discharge 
the  liability  for  the  conversion.  Ih.  See  also  Ward  v.  City  Trust 
Co.  192  ISr.  Y.  61 ;  Hathaway  v.  County  of  Delaware,  185  K  Y. 
368 ;  Seger  v.  Farmer's  Loan,  and  Trust  Co.  187  N.  Y.  314. 

§  4.  The  Property  ior  Which  Trover  will  Lie. 

It  must  be  proved  that  the  chattels  for  the  conversion  of  which 
the  action  is  brought  are  'personal  property  or  chattels,  for  the 
action  does  not  lie  for  things  which  are  a  part  of  the  freehold  nor 
for  any  injury  to  real  estate. 

Trover  lies  for  all  personal  chattels,  as  for  bank  bills,  where 
the  holder  has  not  used  due  caution  in  receiving  them.  Snow  v. 
Peacock,  3  Bing.  406;  Snow  v.  Leatham,  2  Carr.  &  Payne,  314; 
Easley  v.  Crockford,  10  Bing.  243.  And  for  choses  in  action. 
Bachman-Bechtel  Brewing  Co  v.  Gehl,  139  N.  Y.  Supp.  807. 
And  for  a  liquor  tax  certificate,  it  being  personal  property  of  value. 
lb.  So  it  lies  for  bills  of  exchange,  promissory  notes,  checks  or 
other  negotiable  instruments  (Todd  v.  Crookshanks,  3  Johns. 
432 ;  Truettel  v.  Barandon,  1  Moore,  543 ;  Goggerley  v.  Cuihhert, 
5  Bos.  &  Pul.  [2  ]Sr.  E.]  170 ;  Lovell  v.  Martin,  4  Taunt.  799 ; 
Knight  v.  Legh,  4  Bing.  589 ;  Morrison  v.  Buchanan,  6  Carr.  & 
Payne,  18 ;  Jones  v.  Fort,  9  Barn.  &  Cress.  764;  Becker  v.  Math- 
ews, 12  ]Sr.  Y.  313 ;  S.  C.  5  Sandf.  439.  The  action  will  lie  for 
the  wrongful  taking  of  a  receipt  for  a  public  license,  where  mere 
presentation  of  the  receipt  will  entitle  the  holder  to  receive  back 
the  money  it  was  given  for.  Blumenthal  v.  Lewy,  82  App.  Div. 
535.  The  unauthorized  negotiation  and  appropriation  of  a  check 
is  not  excused  by  the  fact  that  the  person  committing  the  act  has 
a  claim  against  one  or  more  of  the  several  payees.  Keiner  v. 
Folsom,  79  IST.  Y.  Supp.  1099.  A  written  instrument  containing 
an  option  for  the  delivery  or  receipt  of  corporate  stock  at  prices 
specified,  within  a  stipulated  period,  may  be  the  subject  of  con- 
version.    Vroom  V.  Sage,  100  App.  Div.  285;  or  a  policy  of  in* 
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surance;  for  domeetic  animals  or  for  wild  animals  A\liicli  have 
been  reclaimed,  or  for  coals  severed  from  the  mine  or  for  trees 
after  they  have  been  cut  down  and  become  personal  property. 

But  trover  will  not  lie  for  fixtures  while  they  are  attached  to 
the  freehold,  even  though  they  are  such  as  the  tenant  has  a  right 
to  remove.  Mackintosh  v.  Trotter,  3  Mees.  &  Wels.  184.  Though 
after  they  have  been  severed  from  the  freehold  trover  will  lie. 
Weeton  v.  Woodcock,  7  Mees.  &  Wels.  14 ;  Minshall  v.  Lloyd,  2 
Mees.  &  Wels.  450;  Dcdton  v.  Whittem,  3  Q.  B.  961.  The  action 
will  lie  for  taking  earth  from  plaintiff's  land  and  using  it  in 
grading  a  street,  where  the  value  of  the  earth  and  not  injury  to 
the  freehold  is  set  up,  and  defendant  makes  no  claim  of  title  to 
the  land.  Eadway  v.  Duffy,  79  App.  Div.  116.  And  so  it  will 
lie  for  detached  portions  of  machinery  which  are  not  attached 
to  the  freehold,  although  the  principal  part  of  the  machine  may 
be.  Davis  v.  Jones,  2  Barn.  &  Aid.  165.  So  trover  will  lie  foi 
an  undivided  part  of  a  chattel;  as  for  three-fourths  of  a  ship 
(Watson  v.  King,  4  Camp.  272),  or  for  one-eighth  of  a  sloop. 
White  V.  Oshorn,  21  Wend.  72.  And  see  Tyler  v.  Taylor,  8  Barb. 
585. 

Between  tenants  in  common. —  As  a  general  rule  trover  cannot 
be  maintained  by  one  tenant  in  common  against  another,  for  the 
possession  of  one  is  the  possession  of  all,  and  he  may  retake  the 
property  whenever  an  opportunity  offers.  When  and  for  what 
cause  one  of  two  or  more  tenants  of  personal  property  may  main- 
tain trover  against  those  retaining  its  possession  is  sufficiently 
clear  on  principle  but  not  always  easy  of  application  to  confused 
and  varying  facts.  The  right  of  each  to  the  use  and  possession  of 
the  property  is  precisely  the  same,  and  neither  can  have  or  exercise 
an  authority  superior  to  the  other.  The  mere  fact  of  possession 
and  use  by  one,  even  though  it  prevents  the  possession  and  use  by 
the  other,  furnishes  no  ground  of  action,  since  it  is  rightful  and 
rests  upon  lawful  authority.  But  if  that  possession  develops  into 
a  destruction  of  the  property  or  of  the  interest  of  the  cotenant,  or 
into  such  a  hostile  appropriation  of  it  as  excludes  the  possibility 
of  beneficial  enjoyment  by  him  or  ends  in  a  sale  of  the  whole  prop- 
erty which  ignores  and  denies  any  other  right,  then  a  conversion 
is  established  and  trover  may  be  maintained  against  the  wrong- 
doer. See  White  v.  Oshorn,  21  Wend.  72 ;  Tyler  v.  Taylor,  8 
Barb.  585 ;  Van  Doran  v.  Baity,  11  Hun,  239 ;  Dyckman  v.  Val- 
iente,  42  N.  Y.  560 ;  Osbom  v.  Schenck,  83  IST.  Y.  201 ;  Burns  v. 
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AVmcheTl,  44  Hun,  261;  Patten  v.  Ned,  18  Week.  Dig.  154; 
Green  v.  Edich,  66  Barb.  564. 

Where  the  property  owned  in  common  consists  of  shingle  mills 
or  machines,  a  clapboard  or  siding  mill,  an  engine,  etc.,  which  are 
used  ill  a  building  for  manufacturing  lumber,  and  one  cotenant 
removes  the  property  from  the  building  where  it  was  used  and 
carries  it  several  miles  distant  and  puts  it  into  a  building  of  his 
own,  and  uses  it  for  the  purpose  of  manufacturing  his  own  lumber, 
this  is  such  a  destruction  of  the  property  as  will  sustain  an  action 
of  trover  against  him  by  his  cotenant.  Benedict  v.  Hoiuard,  31 
Barb.  569. 

If  one  tenant  in  common  sells  the  entire  property  owned  in 
common  his  cotenant  may  maintain  trover  for  his  share.  Wilson 
V.  Reed,  3  .Johns.  175 ;  Hyde  v.  Stone,  9  Cow.  230.  So  a  destruc- 
tion of  the  propertj'  subjects  the  wrongdoer  to  an  action  of  trover 
by  his  cotenant.  Sheldon  v.  Skinner,  4  Wend.  525,  530.  But 
no  action  can  be  maintained  by  one  cotenant  against  another,  un- 
less a  loss,  destruction  or  sale  of  it  is  shown.  It  is  not  sufficient 
to  show  that  one  tenant  exercises  exclusive  possession  of  the  chat- 
tel, and  claims  to  be  the  sole  owner  and  refuses  to  deliver  it  up 
to  his  cotenant  or  to  permit  him  to  share  in  the  possession.  Gil- 
bert V.  Dickerson,  7  Wend.  449.  But  see  Benedict  v.  Howard, 
above  cited.  One  joint  owner  of  a  ship  or  a  chattel  who  has  its 
exclusive  possession  and  use,  is  not  responsible  to  his  co-owners  for 
carelessness  in  the  use  of  it.  Moody  v.  Buck,  1  Sandf.  304.  If 
the  other  owners  are  not  satisfied  to  have  it  in  his  care  they  must 
themselves  look  to  the  protection  of  their  own  property.  Ih. 
Each  owner  of  a  ship  has  a  distinct  and  separate  interest  as  tenant 
in  common,  and  each  owner  may  or  may  not,  as  he  deems  fit, 
insure  his  particular  share.  McCready  v.  WoodhuU,  34  Barb. 
80,  82. 

As  a  general  rule,  the  property  held  in  common  cannot  be  di- 
vided, unless  by  the  consent  of  all  the  owners.  One  tenant  in 
common  cannot  set  apart  a  portion  of  the  common  property  for 
his  cotenant  and  hold  the  remainder  as  his  own  however  just 
may  be  the  division.  Sheldon  v.  Skinner,  4  Wend.  525,  530 ; 
Foies  V.  Shattuck,  22  Barb.  568-570.  This  must  be  the  rule 
when  the  property  held  in  common  consists  of  several  things  of 
different  qualities  or  value,  or  where  it  embraces  but  one  thing, 
which  cannot  be  divided  without  destroying  its  nature  or  identity. 
But  where  the  property  is  severable  in  its  nature,  is  kept  in  com- 
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mon  bulk  and  is  of  the  same  quality  and  value,  each  tenant  may 
sever  and  appropriate  his  share,  if  it  can  be  ascertained  by  meas- 
urement or  weight,  without  the  consent  of  his  cotenants,  and  may 
sell  or  destroy  it  without  being  liable  to  them  in  an  action  for  the 
conversion  of  the  common  property.    lb. 

Where  property  owned  by  tenants  in  common  is  separable  in 
respect  to  quantity  or  quality  by  weight  or  measure,  each  tenant 
in  common  may  demand  his  share  of  a  cotenant  having  possession 
of  the  whole,  and  upon  a  refusal  or  conversion  by  such  cotenant 
may  sue  in  his  own  name  without  joining  all  the  other  cotenants. 
Channon  v.  Lush,  2  Lans.  211 ;  Lohdell  v.  Stowell,  37  How.  88 ; 
51  IsT.  Y.  70 ;  StaU  v.  Wilbur,  77  N.  y.  158.  See  Dear  v.  Beed, 
37  Hun,  594.  This  is  an  exception  to  the  general  rule  that  an 
action  for  conversion  will  not  lie  in  favor  of  one  tenant  in  com- 
mon against  his  cotenant  unless  the  property  is  lost  or  destroyed 
or  sold  by  the  latter;  and  to  maintain  an  action  not  supported  by 
the  rule,  the  burden  is  upon  the  plaintiff  to  establish  that  the 
case  is  within  the  exception.    Dear  v.  Reed,  37  Hun,  594. 

In  case  of  title  by  accession.—  The  title  to  property  or  the  right 
of  action  for  an  injury  to  it,  or  for  a  conversion  of  it,  sometimes 
depends  upon  a  title  by  accession.  This  is  a  species  of  title  by 
which  a  person  acquires  a  right  to  property  or  a  property  right  in 
it,  in  consequence  of  its  belonging  to  another  thing ;  as  by  growing 
out  of  it  or  being  added  to  or  combined  with  it.  It  is  a  mode 
of  acquiring  property  which  is  founded  upon  the  principle  that 
an  accessory  thing  follows  or  belongs  to  its  principal  thing.  And 
this  rule  is  carried  so  far  that  the  owner  of  the  principal  thing  be- 
comes absolute  proprietor  of  all  that  belongs  to  it  or  is  added  to  or 
connected  with  it  as  an  accessory  thing;  whether  such  addition  be 
by  its  own  increase  as  the  fruits  of  the  earth,  the  young  of  animals, 
or  the  operation  of  natural  causes,  as  the  gradual  deposit  made 
upon  land  by  a  stream,  or  by  the  voluntary  act  of  another  who 
unites  his  property  with  it,  as  by  the  interweaving  of  materials, 
welding  of  iron,  painting  on  another's  tablet,  writing  on  his  parch- 
ment, building  or  planting  on  his  soil,  or  by  the  mixing  to- 
gether of  things  dry  or'  liquid,  or  by  manufacturing  new  articles 
out  of  old  materials.  This  principle  of  law  entitles  the  owner  of 
property  to  all  that  it  produces,  either  naturally  or  artificially,  by 
the  skill  or  labor  of  another,  even  where  such  addition  extends 
to  a  change  of  form  or  materials;  and  by  which,  on  the  other 
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liand,  the  possessor  of  property  becomes  entitled  to  it  as  against 
the  original  owner,  where  the  addition  made  to  it  by  his  skill  and 
labor  is  of  greater  value  than  the  property  itself,  or  where  the 
change  effected  in  its  form  is  so  great  as  to  render  it  impossible 
to  restore  it  to  its  original  shape.  The  original  owner  of  any- 
thing which  receives  an  accession  either  by  natural  or  by  artificial 
means,  as  by  the  growth  of  vegetables,  the  pregnancy  of  animals, 
the  embroidering  of  cloth  or  the  conversion  of  wool  or  metal  into 
vessels  or  utensils,  is  entitled  not  only  to  his  title  to  the  property 
but  also  to  the  possession  of  it  in  its  improved  state  or  condition. 

But  the  owner  must  be  able  to  prove  the  identity  of  the  original 
materials,  for  if  wine,  oil  or  bread  be  made  out  of  another  man's 
grapes,  olives,  or  wheat,  they  belong  to  the  new  operator,  who  is 
bound  to  make  compensation  or  satisfaction  to  the  former  pro- 
prietor for  the  materials  which  he  has  so  converted.  But  it  is  only 
in  eases  in  which  property  is  converted  into  a  different  species  by 
an  innocent  holder  or  purchaser  that  the  true  owner  is  deprived 
of  his  title  to  the  property  and  compelled  to  accept  of  satisfac- 
tion or  compensation  for  it  in  place  of  the  original  materials. 
Betts  V.  Lee,  5  Johns.  348 ;  Curtis  v.  Groat,  6  Johns.  168 ;  Chand- 
ler V.  Edson,  9  Johns.  362 ;  Bahcock  v.  QUI,  10  Johns.  287.  A 
willful  trespasser  or  wrongdoer  cannot  acquire  any  title  to  the 
property  of  another  by  any  change  which  can  be  made  in  it  by 
his  labor  and  skill,  however  great  the  change  may  be,  provided 
it  can  be  proved  that  the  changed  or  improved  article  was  made 
from  the  original  materials.  li.j  Silsbury  v.  McCoon,  3  N.  Y. 
379 ;  Firmin  v.  Firmin,  9  Hun,  571. 

Where  a  quantity  of  corn  was  taken  from  the  owner  by  a  willful 
trespasser  and  converted  by  him  into  whisky,  it  was  held  that  the 
property  was  not  changed  and  that  the  whisky  belonged  to  the 
owner  of  the  original  materials.  And  a  creditor  having  an  ex- 
ecution against  the  owner  of  the  corn  may,  in  such  a  case,  seize 
and  sell  the  whisky  to  satisfy  his  debt.  Silsbury  v.  McCoon,  3 
K  Y.  379. 

There  may,  however,  be  an  exception  to  this  rule  in  one  class 
of  cases,  in  which  one  man  may  gain  title  to  the  property  of  an- 
other upon  the  principle  of  accession,  even  if  he  took  it  willfully 
as  a  trespasser  and  not  through  mere  ignorance  or  mistake,  as 
where  personal  property  is  wrongfully  affixed  to  real  estate.  But 
with  this  and  perhaps  some  analogous  exceptions,  the  general 
rule  undoubtedly  is,  that  whatever  alteration  of  form  property 
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may  have  undergone,  the  owner  may  claim  it  if  he  can  prove  the 
identity  of  the  materials,  at  all  events,  if  such  materials  are  sus-, 
ceptible  of  being  restored  to  their  original  form.  It  is  clearly 
the  rule  as  against  a  trespasser,  even  though  the  property  cannot 
be  retsored  to  its  former  character,  unless  in  the  excepted  cases 
just  mentioned.     Silshury  v.  McCoon,  3  IsT.  Y.  379. 

In  case  of  confusion  of  goods. — The  title  by  accession  is  some- 
what similar  to  that  of  title  by  confusion  of  goods,  chattels  or  prop- 
erty belonging  to  different  owners.  By  the  rules  of  the  common 
law  a  confusion  of  goods  occurs  when  the  goods  of  two  or  more 
persons  becomes  to  intermixed  that  they  cannot  be  distinguished 
or  separated.  There  was  originally  a  difference  between  a  con- 
fusion and  a  comvnixtion  of  goods.  By  the  former  was  intended 
such  an  intermixture  or  interfusion  as  that  of  liquids,  fluids  or 
metals,  while  by  the  latter  was  meant  an  intermixture  of  dry 
articles,  such  as  wheat,  com  or  other  grain,  or  similar  things. 

The  distinction  which  formerly  existed  is  not  observed,  and  the 
term  "confusion"  relates  to  an  intermixture  of  any  kind  of  goods 
or  chattels.  The  general  rule  of  law  in  relation  to  confusion  of 
goods  is,  that  when  it  is  done  mutual  consent,  the  owners  become 
tenants  in  common  of  the  property;  but  if  it  is  done  otherwise 
the  whole  belongs  to  the  innocent  owner,  unless  the  goods  can 
be  easily  distinguished  and  separated,  as  in  the  case  of  furniture  or 
other  similar  things,  in  which  case  no  change  of  ownership  takes 
place.  If  quantities  of  grain  or  flour  are  mixed  together  by  con- 
sent, and  are  of  equal  value,  the  owners  will  share  equally.  And 
where  the  wheat  of  the  plaintiff  was  mixed  with  that  of  the  de- 
fendant, by  being  put  into  a  common  bin,  with  the  consent  of  both 
parties,  and  the  defendant  afterward  sold  the  whole,  it  was  held 
that  the  intermixture  created  a  tenancy  in  common  between  them, 
and  that  the  sale  by  the  defendant  rendered  him  liable  to  the  plain- 
tiff in  trover.  Nowlen  v.  Colt,  6  Hill,  461.  There  is  not  properly 
a  confusion  of  goods  if  they  can  be  distinguished  and  identified, 
as  in  the  case  of  a  wrongful  taking  of  logs  by  one  man  from 
another  and  mixing  them  with  his  own.  But  if  he  should  fraudu- 
lently or  wrongfully  take  such  logs  and  manufacture  them  into 
boards,  and  then  intermix  them  with  his  own  in  a  common  pile 
or  stack  of  boards  so  that  they  could  not  be  distinguished,  this 
would  constitute  a  confusion  of  goods,  and  the  owner  of  the  logs 
thus  wrongfully  taken  may  maintain  replevin  or  trover  for  the 
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whole  pile  of  boards.  Wingate  v.  Smith,  7  Shep.  287.  The 
general  rule  is  that  if  one  person  willfully  mixes  his  money,  grain, 
chattels  or  property  with  that  of  another  man  without  his  appro- 
bation or  knowledge,  the  law,  to  guard  against  fraud,  will  give 
the  entire  property  to  the  innocent  party  without  any  compen- 
sation or  account.  There  may  be  cases  in  which  confusion  takes 
place  without  the  consent  or  negligence  of  either  party,  as  in  tlie 
case  of  an  unavoidable  accident.  In  such  a  case  the  just  rule 
would  be  to  hold  the  parties  tenants  in  common,  with  interests 
proportionate  to  the  quantity  of  property  thus  casually  contributed 
by  each  of  them. 

Where  a  sale  of  grain  was  made  on  the  terms  that  the  cash  was  to 
be  paid  on  delivery  of  the  grain  at  a  specified  storehouse,  and 
the  grain  was  delivered  and  mixed  with  other  grain  of  the  same 
kind,  but  without  any  waiver  of  the  cash  payment,  which  was 
duly  demanded  and  insisted  upon  by  the  vendor,  it  was  held  that 
this  was  not  such  an  admisture  as  to  make  the  owners  of  such 
grain  tenants  in  common  of  the  entire  mass,  and  that  the  vendor 
did  not  lose  his  ownership,  but  remained  the  owner  of  the  quan- 
tity delivered  as  though  it  had  not  been  so  mixed.  Morgan  v. 
Gregg,  46  Barb.  183.  In  such  a  case  the  vendor  has  a  right,  as 
against  the  purchaser,  to  take  that  amount  from  the  common  bulk, 
and  if  the  purchaser  refuses  to  allow  this  to  be  done,  he  will  be 
guilty  of  a  conversion  of  the  vendor's  grain  and  liable  in  trover 
therefor.     Ih. 

A  confusion  of  goods  which  results  fro  mthe  acts  of  a  duly 
authorized  agent  is  the  same  in  its  results  to  the  principal  as 
though  he  did  the  acts  himself.  But  if  the  acts  done  by  its  agent 
are  unauthorized  the  principal  will  not  be  bound  by  them. 

A  sale  of  the  true  owner's  wheat,  by  one  who  has  possession  of 
it  for  the  mere  purpose  of  shipping  it  to  such  owner's  consignee, 
is  void  as  against  such  owner,  and  does  not  pass  any  title,  althougli 
the  person  selling  it  may  have  sold  it  innocently,  in  the  belief  that 
it  was  his  own,  and  although  the  purchaser  bought  and  received 
it  in  good  faith  for  value  and  on  the  faith  that  the  seller  was 
the  true  owner.  Williarns  v.  Mason,  4  Bosw.  156,  168.  And 
where  a  person  has  possession  of  grain  for  transportion  or  ship- 
ment, and  he  mixes  the  owner's  wheat  with  other  wheat  of  the 
same  description  and  quality,  whether  it  belongs  to  himself  or 
to  other  persons,  without  the  consent  of  the  owner,  the  latter  will 
not  lose  his  title  to  his  wheat,  and  he  may  call  for  a  diversion  of 
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the  grain;  or  when  the  other  part  owners  have  received  their 
share  from  the  common  mass,  he  may  claim  and  recover  the  re- 
mainder as  his  separate  parcel.  Ih.  Where  the  owner  of  goods 
employs  an  intermediate  agent  for  the  sole  purpose  of  forwarding 
them  to  their  destination  and  necessity  or  convenience  requires 
that  the  property  should  be  placed  temporarily  in  the  agent's 
possession,  that  will  not  authorize  the  agent  to  sell  or  pledge  the 
appare  ownership.  And  if  he  wrongfully  appropriates  the  goods, 
and  an  honest  and  innocent  purchaser  obtains  them  from  him, 
that  will  not  divest  the  owner  of  his  original  property  nor  deprive 
him  of  the  power  of  reclaiming  them  or  their  avails  or  value.  Ih. 
The  right  of  the  owner  in  such  a  case  does  not  depend  upon  an 
identification  of  the  very  grains  of  wheat  formerly  owned  by  him. 
Ih.  A  commission  merchant  who  receives  such  wheat  and  makes 
advances  thereon  does  not  stand  in  any  better  position  than  an 
innocent  purchaser.     Ih. 

§  5.  The  Conversion. 

In  an  action  of  trover  it  is  indispensable  that  the  plaintiff 
should  show  that  the  defendant  has  been  guilty  of  an  unlawful 
conversion  of  the  property  in  question.  In  law  conversion  con- 
sists in  an  unlawful  turning  or  applying  of  the  personal  goods  or 
chattels  of  the  owner  to  the  use  of  the  taker  or  of  some  other 
person  than  the  owner,  or  the  imlawful  destroying  or  altering  of 
their  nature.  Every  unauthorized  taking  of  personal  property  and 
all  intermeddling  therewith  beyond  the  extent  of  the  authority 
conferred,  in  case  a  limited  authority  has  been  given,  with  intent 
to  so  apply  and  dispose  of  it  as  to  alter  its  condition  or  interfere 
with  the  owner's  dominion  is  a  conversion.  Straight  v.  8hww,  107 
K  Y.  Supp.  1036 ;  Laverty  v.  Snethen,  68  IST.  Y.  524. 

A  wrongful  intent  is  not  an  essential  element  in  a  conversion, 
nor  is  it  necessary  that  there  should  be  a  manual  taking.  It  is 
enough  that  the  rightful  owner  has  been  deprived  of  his  property 
by  some  unauthorized  act  of  another  assuming  dominion  or  con- 
trol over  it.  Pease  v.  Smith,  61  IST.  Y.  477 ;  Simon  v.  Simon,  38 
App.  Div.  85;  Boyce  v.  Brockway,  31  IST.  Y.  490;  Laverty  v. 
Snethen,  68  IST.  Y.  522;  Smith  v.  Smalley,  19  App.  Div.  519; 
Boyer  v.  Fenn,  19  Misc.  128.  Conversion  is  defined  as  an  un- 
authorized assumption  and  exercise  of  the  right  of  ownership  over 
goods  belonging  to  another,  to  the  exclusion  of  the  owner's  rights. 
87 
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Laverty  v.  Snethen,  68  N.  Y.  522 ;  Bohr  v.  Boley,  50  App.  Div. 
577.  A  constructive  conversion  takes  place  where  a  person  does 
such  acts  in  reference  to  the  goods  of  another  as  amount  in  law 
to  the  appropriation  of  the  property  to  himseK.  Every  unauthor- 
ized taking  of  personal  property,  and  all  intermeddling  with  it 
beyond  the  extent  of  the  authority  conferred,  in  case  a  limited 
authority  has  been  given,  with  intent  so  to  apply  and  dispose  of 
it  as  to  alter  its  condition  or  interfere  with  the  owner's  dominion, 
is  a  conversion.    Laverty  v.  Snethen,  68  IST.  T.  522. 

Demand. —  When  a  party  takes  away  or  wrongfully  assumes  a 
right  to  goods  which  belong  to  another,  it  will,  in  general,  be  suffi- 
cient evidence  of  a  conversion ;  but  where  the  original  taking  was 
lawful,  as  M'here  the  party  found  the  goods  and  their  detention 
alone  is  illegal,  it  is  absolutely  necessary  to  make  a  demand  of 
the  goods,  and  there  must  also  be  a  refusal  to  deliver  them  before 
the  conversion  will  be  complete.  If  the  original  taking  was  un- 
lawful that  will  of  itself  be  a  conversion. 

To  constitute  a  conversion  there  must  be  an  intention  on  the 
part  of  the  defendant  to  take  to  himself  the  property  in  the  goods 
or  to  deprive  the  plaintiff  of  it.  If  the  entire  article  is  destroyed, 
as,  for  instance,  by  burning  it,  that  would  be  a  taking  of  the 
property  from  the  plaintiff  and  depriving  him  of  it,  although  the 
defendant  might  not  be  considered  as  appropriating  it  to  his 
own  use. 

A  conversion,  then,  may  be  evidenced  by  a  wrongful  taking 
of  the  goods  of  him  who  has  a  right  to  the  immediate  possession 
of  them,  or  by  the  fact  that  the  defendant  has  destroyed  the 
goods  in  question,  or  has  participated  in  their  destruction;  or  it 
may  be  evidenced  by  the  fact  that  the  defendant  has  wrongfully 
and  unlawfully  asserted  title  to  the  chattel  or  assumed  dominion 
over  it ;  and  in  cases  like  the  preceding,  no  formal  demand  of  the 
goods  and  a  refusal  to  deliver  them  need  be  shown  in  order  to 
support  an  action  for  their  recovery  or  their  value  in  damages. 

A  demand  and  refusal  are,  however,  necessary  in  all  cases  where 
the  defendant  became  in  the  first  instance  lawfully  possessed  of 
the  goods,  and  the  plaintiff  is  not  prepared  to  prove  some  distinct 
actual  conversion  of  them.  But  although  the  original  possession 
of  the  defendant  may  be  lawful,  yet,  if  after  notice  of  the  rights 
of  the  true  owner  and  regardless  thereof,  he  asserts  hostile  domin- 
ion and  a  claim  of  ownership,  no  demand  is  necessary  before  suit. 
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Castle  V.  Com  Exchange  Bank,  75  Hun,  89 ;  Bohr  v.  Boley,  50 
App.  Div.  577.  But  where  the  defendant  has,  by  a  sale  of  the 
property,  put  himself  into  a  position  where  he  is  unable  to  comply 
with  a  demand,  no  demand  is  necessary.  Abramson  v.  Brvmberg, 
120  ]^.  Y.  Supp.  746. 

There  are  some  cases  in  which  a  party  is  not  necessarily  guilty 
of  a  conversion,  merely  because  he  does  not  at  once  restore  the 
chattel  in  dispute,  as  where  it  is  not  at  the  moment  of  demand  in 
his  possession  or  under  his  immediate  control ;  or  where  he  desires 
to  ascertain  whether  the  demand  is  made  by  one  who  is  lawfully 
entitled  to  the  property.  McEntee  v.  New  Jersey  Steamboat  Co. 
45  ISr.  Y.  34 ;  Whitney  v.  Slauson,  30  Barb.  278 ;  McCormich  v. 
Penn.  Cent.  B.  B.  Co.  80  IST.  Y.  353,  356. 

From  what  has  been  thus  far  said  it  is  evident  that  the  action 
of  trover  is  one  which  is  peculiarly  adapted  for  trying  the  title 
to  goods  and  chattels.  And  in  most  of  the  actions  of  trover  which 
are  brought,  the  principal  question  litigated  is  that  relating  to  the 
title  to  the  property  in  dispute.  Actions  in  the  nature  of  trover 
are  frequently  brought  too,  for  the  reason  that  this  form  of  action 
will  often  lie  where  trespass  will  not. 

Conversion  by  a  wrongful  taking. — As  a  general  rule,  proof  by 
a  plaintiff  that  the  defendant  has  wrongfully  and  unlawfully  taken 
his  goods  and  chattels  is  of  itself  proof  of  a  conversion,  and  not 
merely  evidence  of  it,  and  generally,  whenever  trespass  will  lie  for 
a  wrongful  taking  of  goods,  so  will  trover.  There  may,  however- 
be  a  wrongful  taking  or  removing  of  goods,  which  is  actionable^, 
although  trover  will  not  lie ;  as  where  the  owner  of  a  ferry  refused 
to  take  a  passenger's  horses,  and  removed  them  from  the  boat,  and 
set  them  at  large  on  shore,  which  was  held  not  to  be  in  itself  a  con- 
version.   Fouldes  V.  Willoughby,  8  Mees.  &  Wels.  540. 

A  servant  who  without  perriiission  takes  away  his  master's  goods 
on  leaving  his  service  is  gmilty  of  an  unlawful  taking  which  is  of 
itself  a  conversion,  for  which  an  action  will  lie  without  any 
previous  demand.  Pilsbury  v.  Webb,  33  Barb.  213.  After  such 
a  taking,  his  possession  is  not  that  of  a  servant,  but  of  a  wrongdoer. 
lb.  Where  property  is  wrongfully  taken  from  the  possession  of 
the  owner,  he  can  maintain  an  action  to  recover  the  possession! 
from  the  wrongdoers,  or  its  value  in  damages  without  a  previous, 
demand.     New  York  Car  Oil  Co.  v.  Bichmond,  6  Bosw.  213; 
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Castle  V.  Com  Exchange  Bank,  75  Hun,  89 ;  Keefer  v.  Greene,  41 
St.  Rep.  452;  Smith  v.  SmalUy,  19  App.  Div.  519. 

Conversion  by  a  wrongful  assumption  of  the  property.—  If    one 

party  claims  the  goods  or  chattels  of  another  as  his  own,  or  if  he 
asserts  the  rights  of  another  person  to  them  as  owner,  this  will  be 
evidence  of  a  conversion.  A  clerk,  servant  or  agent  who  converts 
the  goods  of  another  for  the  benefit  of  his  employer,  is  liable  in 
trover  as  much  as  though  done  for  his  own  benefit.  Stephens  v. 
Elwall,  4  Maule  &  Selw.  259. 

So,  where  a  man,  intrusted  with  the  goods  of  another,  puts  them 
into  the  hands  of  a  third  person,  without  orders,  it  is  a  conversion ; 
as  where  the  oAvner  of  goods,  on  board  of  a  vessel,  directed  the 
captain  not  to  land  them  on  a  wharf,  against  which  the  vessel  was 
moored,  which  he  promised  not  to  do,  but  afterward  dcslivered  them 
to  the  wharfinger  for  the  owner's  use,  under  the  idea  that  the 
wharfinger  had  a  lien  upon  them  for  the  wharfage  fees,  because  the 
vessel  was  unloaded  against  the  wharf,  it  was  held  that  the  owner, 
upon  a  demand  and  refusal,  might  maintain  trover  against  the 
captain,  unless  he  could  establish  the  wharfinger's  right;  for  by 
putting  the  goods  into  the  custody  of  the  wharfinger  it  brought  a 
charge  upon  the  plaintiff,  and  it  was,  therefore,  a  conversion  by  the 
defendant.  Syeds  v.  Hay,  4  Term,  260.  So,  if  the  holder  of  a 
bill  of  exchange,  for  a  specific  purpose,  gets  it  discounted  and  re- 
ceives money  upon  it,  this  is  a  conversion  of  the  whole  bill,  even 
though  he  niay  have  received  only  a  part  of  the  money  due  upon  it. 
Alsager  v.  Close,  10  Mees.  &  Wels.  576.  So  the  maker  of  a  nego- 
tiable promissory  note  may  maintain  trover  against  one  who  wrong- 
fully negotiates  it  before  it  has  any  legal  inception.  Decker  v. 
Mathews,  12  IST.  Y.  313 ;  S.  C.  5  Sandf.  439. 

Where  one  person  makes  use  of  a  thing  found  by  him,  or  de- 
livered to  him,  against  the  owner's  consent,  it  will  be  a  conversion ; 
as  if  a  carrier  should  draw  out  a  part  of  the  contents  of  a  vessel 
containing  liquor,  and  then  fill  it  up  with  water ;  this  would  be  a 
conversion  of  all  the  liquor.  Richardson  v.  Atkinson,  1  Strange, 
576.  So  if  a  person  having  possession  of  a  cask  of  wine,  as  car- 
rier or  bailee,  takes  or  constitutes  a  part  of  the  wine,  it  is  a  conver- 
sion of  the  whole  if  the  owner  so  elects  to  treat  it.  Philpott  v. 
Kelley,  3  Ad.  &  El.  106.  The  case  would  be  the  same  if  a  carrier 
or  wharfinger  should  break  open  a  box  containing  goods  and  sell 
them.     So  if  a  person  comes  into  the  possession  of  land,  and  finds 
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chattels  there  which  he  removes  to  a  great  distance,  that  will  be  a 
conversion.    Fosdick  v.  Collins,  1  Stark.  173. 

The  plaintiff,  being  the  owner  of  a  quantity  of  sawlogs  lying 
upon  the  defendant's  land,  went  to  take  them  away,  but  was  for- 
bidden by  the  defendant,  who  threatened  him  with  suit  if  he  re- 
moved them,  and  afterwards  sold  a  part  of  the  logs ;  and  this  was 
held  to  be  a  conversion  of  all  the  logs.  Sherman  v.  Way,  56  Barb. 
188.  In  another  case  the  defendant,  under  the  pretense  that  he 
wanted  the  plaintiff  to  do  his  threshing,  induced  the  latter  to  move 
his  threshing  machine  into  the  defendant's  bam.  The  defendant 
then  notified  the  plaintiff  that  he  did  not  want  him  to  do  his 
threshing;  claimed  the  wheels  of  the  wagon  upon  which  the  ma- 
chine was  transported ;  and  gave  notice  that  he  should  retain  them, 
but  offered  to  allow  the  machine  to  be  taken  without  the  wheels. 
In  an  action  of  trover  it  was  held  that  the  defendant  was  guilty  of 
converting  not  only  the  wheels,  but  the  machine.  Bowen  v.  Fen- 
ner,  40  Barb.  383.  So  the  lessee  of  a  button-hole  machine,  by 
removing  some  of  its  parts 'and  otherwise  misusing  it,  may  be  held 
liable  for  a  conversion  of  the  whole  machine.  Corotinsky  v. 
Cooper,  26  Misc.  138. 

Where  one  acts  as  an  agent  for  another  in  the  sale  of  property, 
he  will  be  liable  to  the  true  owner  for  the  value  of  the  property,  if 
the  person  employing  him  to  sell  had  no  title  to  the  property,  nor 
any  right  to  sell  it;  as  where  the  defendant,  a  jeweler,  received 
from  A.  a  set  of  diamond  ear  rings  and  pin,  in  the  belief  that  A. 
was  the  owner,  and  acting  on  such  belief  he  sold  the  jewelry  to  B., 
and  received  the  proceeds  from  him  which  he  paid  over  to  A.  in 
ignorance  of  the  plaintiff's  title,  and  without  any  charge  for  serv- 
ices, but  he  was  held  liable,  in  trover,  for  the  full  value,  in  an 
action  by  the  true  owner.  Dudley  v.  Hawley,  40  Barb.  397,  39 
J!^.  Y.  441.  He  who  assumes  to  deal  or  intermeddle  with  chattels 
not  his  own  must  see  to  it  that  he  has  a  warrant  therefor  from  the 
owner  or  from  one  who  has  authority  from  the  owner  to  confer  such 
warrant.    Ih. 

To  constitute  a  conversion,  it  is  not  necessary  to  show  a  manual 
taking  of  the  thing  in  question,  nor  that  the  defendant  has  applied 
it  to  his  own  use ;  the  assumption  of  a  right  to  dispose  of  it,  or  the 
exercising  of  a  dominion  over  it,  to  the  exclusion  of  the  plaintiff's 
right,  or  in  defiance  of  it,  is  a  conversion.  Bristol  v.  Burt,  7  Johns. 
254;  Murray  v.  Burling,  10  Johns.  172;  Reynolds  v.  Shider,  5 
Cow.  323 ;  Pease  v.  Smith,  61  JST.  Y.  477 ;  Simon  v.  Simon,  38 
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App.  Div.  85 ;  Boyce  v.  Broclcway,  31  N".  T.  490 ;  Laverty  v. 
Snethen,  68  N.  Y.  522;  Smith  v.  Smalley,  19  App.  Div.  519; 
Bohr  V.  Boley,  50  App.  Div.  5Y7;  Lyon  v.  Kramer,  24  Hun,  231. 
So  the  action  lies  where  property  is  levied  upon,  and  an  inventory 
and  appraisal  made,  with  a  declared  intention  to  sell.  Connah  v. 
Hale,  23  Wend.  462 ;  Alvord  v.  Haynes,  13  Hun,  26. 

A  very  slight  agency  or  interference  with  property  will  make 
one  liable  in  trover ;  as,  where  a  person  acted  as  interpreter  for  the 
owner  of  the  freehold,  in  forbidding  the  removal  of  a  fixture,  by  a 
purchaser  of  it  under  an  execution,  and  afterward,  in  behalf  of  the 
former,  forbade  its  removal.    Farrar  v.  Chaujfetete,  5  Denio,  527. 

It  is  not  every  interference  with  property,  however,  that  will 
amount  to  a  conversion  of  it.  And  merely  taking  a  chattel  mort- 
gage upon  personal  property,  from  a  person  who  is  in  possession 
of  it,  is  not  a  conversion,  where  the  mortgagee  never  had  posses- 
sion of  the  property,  or  had  anything  to  do  with  it,  except  merely 
taking  such  mortgage  to  secure  a  debt  due  from  the  mortgagor  to 
the  mortgagee.    Matteawan  Co.  v.  Bentley,  13  Barb.  641. 

The  mere  mortgaging  of  a  chattel  by  one  of  two  joint  owners 
does  not  amount  to  a  conversion  of  the  chattel.  Osborn  v.  Schenck, 
18  Hun,  202.  JSTor  does  the  removal  of  the  property  by  the  mort- 
gagee in  the  absence  of  proof  of  the  assertion  of  exclusive  owner- 
ship amount  to  a  conversion.  Ih.  And  where  mere  words  are 
relied  upon  to  constitute  a  conversion,  they  must  be  uttered  in 
proximity  to  the  property,  under  such  circumstances  as  to  show  a 
determination  to  exercise  dominion  and  control  over  it,  and  a  de- 
fiance of  the  OAvner's  rights.     Gillet  v.  Roberts,  57  !N".  Y.  28. 

Demand  and  refusal  as  evidence  of  conversion. —  One  principle 
underlies  all  actions  for  conversion,  and  that  is  that  the  person 
sought  to  be  held  must  either  by  his  own  act  or  the  act  of  the  o^vner 
of  the  property  be  placed  in  the  wrong.  Where  the  original  taking 
was  wrongful  the  act  of  the  defendant  furnishes  the  necessary 
basis  for  the  action.  But  where  the  possession  of  the  defendant  is 
lawful  its  continuance  must  be  made  unlawful  before  trover  will 
lie.  This  is  ordinarily  accomplished  by  a  demand  of  the  possession 
of  the  chattels  by  or  on  behalf  of  the  person  entitled  thereto  and  the 
refusal  of  the  defendant  to  give  possession  of  the  chattel.  A 
demand  and  refusal  are  not  a  conversion  but  simply  evidence  of  it. 
Where  there  has  been  an  actual  wrongful  taking  of  goods  or  chat- 
tels, no  demand  of  them,  before  action,  is  necessary.    The  wrongful 
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taking,  is  of  itself  a  conversion;  and,  therefore,  a  demand  and 
refusal  would  be  unnecessary  for  the  purpose  of  constituting  a 
conversion,  or  in  strictness,  serving  as  the  proof  of  a  conversion. 
Tomkins  v.  Haile,  3  Wend.  406  ;  Esmay  v.  Fanning,  9  Barb.  176  ; 
5  How.  228 ;  Pease  v.  Smith,  61  IST.  Y.  477,  481 ;  Synith  v.  Smal- 
ley,  19  App.  Div.  519 ;  Castle  v.  Corn  Exchange  Bank,  75  Hun, 
89,  148  ]Sr.  Y.  122.  But  where  the  goods  or  chattels  have  come 
into  the  possession  of  a  person  lawfully,  the  general  rule  is  that  a 
demand  of  such  property  must  be  made  of  him  before  he  can  be 
guilty  of  a  conversion  of  the  property.  Ih. ;  Byerson  v,  Kauffield, 
13  Hun,  387;  Arosemena  v.  Hinckley,  11  Jones  &  Sp.  43.  Where 
plaintiff  delivers  goods  to  the  defendant  for  sale  the  title  does  not 
pass,  and  he  has  a  right  to  retake  possession  whenever  he  sees 
fit,  and  where  the  defendant  removes  such  goods  and  conceals  them 
with  a  view  to  appropriating  them  to  his  own  use,  his  refusal  to 
deliver  them  on  demand  amounts  to  a  conversion.  Anker  v.  Smith, 
87  N.  Y.  Supp.  479.  Where  a  plaintiff  alleged  that  the  defendant 
borrowed  jewelry  to  raise  money  for  himself,  and  testified  that 
defendant  promised  to  return  the  jewelry  on  a  day  specified,  but 
on  demand  did  not  do  it,  it  was  held,  that  pawning  the  jewelry 
was  not  a  conversion,  but  that  failure  to  return  it  on  the  day 
named  made  out  a  case  of  conversion.  Chankalian  v.  Powers,  89 
App.  Div.  395.  The  sole  object  of  a  demand  is  to  turn  an  other- 
wise lawful  possession  into  an  unlawful  one  by  reason  of  a  refusal 
to  comply  with  it,  and  thus  to  supply  evidence  of  a  conversion. 
Pease  v.  Smith,  61  IST.  Y.  477,  481.  The  general  rule  requiring 
a  demand  and  refusal  where  the  original  possession  was  lawful  is 
subject  to  the  exception  that  if  the  defendant  has  notice  of  the 
rights  of  the  true  owner,  but  regardless  thereof  asserts  his  domin- 
ion and  ownership  over  the  property,  this  of  itself  is  a  conversion 
and  no  demand  is  necessary.  Castle  v.  Corn  Exchange  Bank,  75 
Hun,  89.  The  rule  applies  only  to  those  cases  in  which  the  person 
sought  to  be  held  has  the  property  at  the  time  of  making  the  de- 
mand. For  if  he  received  the  property  ever  so  innocently,  but 
has  converted  it  by  a  sale  to  some  other  person,  he  will  be  liable 
to  the  true  owner  for  its  value  without  a  demand  and  refusal  before 
suit.  Pease  v.  Smith,  61  IST.  Y.  477 ;  Esmay  v.  Fanning,  9  Barb. 
176;  Ola&sner  v.  Wheaton,  2  E.  D.  Smith,  352;  Marine  Bank  v. 
Fiske,  71  IST.  Y.  353.  Where,  however,  there  has  not  been 
an  act  done  which  amounts  to  a  conversion,  the  general  rule 
prevails  that  a   demand  is  necessary  before   action  is  brought. 
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Ryerson  v.  Kauffieldj  13  Hun,  387;  Hdl  v.  Rohinson,  2  N".  Y. 
298;  Simon  v.  Seide,  24  Misc.  186;  Gillet  v.  Boherts,  57  N.  T. 
28.  Where  the  possession  of  the  defendant  is  not  hostile  to,  but 
in  protection  of,  the  rights  and  property  of  the  plaintiff  a  demand 
and  refusal  are  requisite  to  render  such  possession  wrongful  and 
give  a  right  to  recover.  Williamson  v.  Seely,  22  App.  Div.  389. 
A  purchaser  of  goods  at  auction  cannot  be  held  liable  for  a  con- 
version, vphere  he  has  not  since  resold  them,  unless  he  has  refused 
to  deliver  them  on  demand.  JacJcson  v.  Chapman,  29  Misc.  129 ; 
Gillet  V.  Roberts,  57  IST.  Y.  28.  The  rule  is  well  settled  that  until 
demand  and  refusal  trover  will  not  lie  against  an  innocent  bona 
fide  purchaser  of  chattels  from  a  wrongdoer.  But  when  the  plain- 
tiff's title  and  an  original  tortious  taking  appear,  the  burden  is 
cast  upon  the  purchaser  to  show  that  he  is  free  from  fault,  and 
came  into  possession  of  the  property  in  a  lawful  manner,  for  a 
lawful  purpose,  and  in  perfect  good  faith.  If  he  knew  or  had 
any  reason  to  believe  or  suspect  that  he  was  dealing  with  one  who 
had  acquired  the  property  unlawfully,  he  may  be  treated  as  a 
wrongdoer,  without  any  demand  by  the  true  owner.  Cormier  v. 
Batty,  9  Jones  &  Sp.  70;  Pierce  v.  Van  Dyck,  6  Hill,  613; 
Salomon  v.  Van  Praag,  6  Hun,  529 ;  Pease  v.  Smith,  61  IST.  Y. 
477. 

It  is  held  that  where  goods  are  wrongfully  taken,  and  they  after- 
ward come  into  the  possession  of  another,  he  will  be  as  much  a 
wrongdoer  as  the  original  taker.  But  there  is  an  exception  to  this 
rule ;  for,  if  the  second  person  received  them  innocently  from  the 
wrongdoer,  and  he  proves  that  fact  on  the  trial,  it  will  be  necessary 
for  the  plaintiff  to  show  that  a  demand  was  properly  made  befora 
the  action  was  brought.  Tallman  v.  Turck,  26  Barb.  167;  Mills- 
paugh  V.  Mitchell,  8  Barb.  333 ;  Barrett  v.  Warren,  3  Hill,  348, 
350;  Hovey  v.  Bromley,  85  Hun,  540.  The  same  rule  is  appli- 
cable to  the  case  of  a  purchaser  from  a  fraudulent  vendee.  Barrett 
V.  Warren,  3  Hill,  348.  It  is  to  be  remembered,  however,  that  no 
purchase,  though  entirely  innocent  and  for  value,  can  deprive  the 
true  owner  of  his  goods  if  they  were  stolen  from  him,  and,  there- 
fore, if  he  makes  a  proper  demand  of  his  property  and  there  is  a 
refusal  to  give  it  up,  it  will  be  a  conversion  even  by  an  innocent 
purchaser  for  value. 

To  constitute  conversion  where  the  property  has  come  lawfully 
into  the  possession  of  another  there  must  be  a  demand  for  its  re- 
turn by  the  owner  or  his  authorized  agent.     A  demand  by  a  third 
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person  Avho  has  no  relation  to,  or  does  not  stand  in  privity  with, 
the  owner,  is  not  sufficient  Castle  v.  Corn  Exchange  Bank,  75 
Hun,  89,  148  N.  Y.  122. 

Where  property  is  delivered  to  two  bailees  jointly,  a  demand 
must  be  made  of  each  before  both  can  be  made  liable  in  trover. 
Mitchell  V.  Williams,  4  Hill,  13.  But  the  rule  is  different  in  rela- 
tion to  partners,  for  the  law  makes  each  partner  an  agent  for  the 
other,  and  the  acts  of  one  will  bind  the  entire  firm  in  such  a  case. 
lb.;  Ball  v.  Larlcin,  3  E.  D.  Smith,  555.  Generally,  a  demand  to 
be  valid  and  effectual  must  be  made  of  the  person  who  is  sought 
to  be  charged  with  a  conversion.  The  case  of  partners  is  an  ex- 
ception, as  we  have  just  seen.  And  there  may  be  cases  in  which  a 
demand  and  refusal  by  an  agent  would  be  sufficient,  though  such 
instances  are  exceptions  to  the  general  rule ;  or,  rather,  the  demand 
made  upon  the  agent  is  regarded  in  law  as  a  demand  upon  the 
principal.  Cass  v.  New  York  &  Neiu  Haven  R.  B.  1  E.  D.  Smith, 
522 ;  Thompson  v.  Sixpenny  Savings  Bank  of  New  York,  5  Bosw. 
293 ;  Baumann  v.  Jefferson,  4  Misc.  147.  A  demand  upon  the 
janitor  of  a  building,  who  has  never  been  instrusted  with  the  control 
or  keeping  of  the  goods  nor  instructed  not  to  deliver  them,  is 
insufficient.     Cushman  v.  Oothout,  88  Hun,  54. 

A  married  woman  is  not,  from  the  mere  relation  of  wife,  such 
an  agent  of  her  husband  as  to  render  him  liable  in  trover,  for  a 
conversion  of  goods  on  account  of  her  refusal  to  deliver  them  up  on 
demand.  Livingston  v.  Stoessel,  3  Bosw.  19  ;  Storm  v.  Livingston, 
6  Johns.  44.  And  this  rule  has  been  carried  so  far  as  to 
hold  that  a  husband  is  not  liable  in  trover,  without  a  demand 
upon  him,  even  where  his  wife  knowingly  received  stolen  goods, 
when  there  was  no  evidence  that  the  husband  had  any  such  knowl- 
edge. Gurney  v.  Kenny,  2  E.  D.  Smith,  132.  Though  a  demand 
must  be  made  upon  the  person  sought  to  be  rendered  liable,  it  is 
not  indispensable  that  the  demand  should  be  made  actually  and 
literally  upon  him  in  proper  person,  for  a  written  demand  will  be 
sufficient,  if  left  at  his  residence  with  some  proper  person.  Logan 
v.  Houlditch,  1  Esp.  22 ;  Watkins  v.  Woolley,  1  Gow.  69. 

If  the  demand  is  a  written  one,  it  must  be  proved  by  the  writing, 
or  its  absence  must  be  accounted  for,  as  in  other  cases.  But  if  a 
verbal  demand,  and  a  demand  in  writing,  are  made  at  the  same 
time,  for  the  purpose  of  sustaining  an  action  of  trover,  and  neither 
notice  has  any  reference  to  the  other,  evidence  of  the  verbal  de- 
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mand  will  be  sufficient  without  the  production  of  the  written  notice. 
Smith  V.  Young,  1  Camp.  439. 

When  a  person  is  in  lawful  possession  of  personal  property, 
which  is  demanded  of  him,  he  may,  at  the  time  of  the  demand, 
require  reasonable  evidence  of  the  authority  to  make  the  demand, 
and  a  refusal  to  make  such  a  delivery  thereof  without  such  proof, 
is  not  sufficient  evidence  of  a  conversion.  Tuttle  v.  Gladding,  2 
E.  D.  Smith,  157. 

But  if  goods  have  been  illegally  seized  and  taken  from  a  person, 
and  a  demand  for  them  is  made  by  a  third  person,  the  latter  is  not 
bound  to  show  his  authority,  unless  he  is  required  to  do  so  by  the 
person  in  possession  of  the  goods ;  if  no  such  requisition  is  made, 
and  the  refusal  is  placed  upon  other  grounds,  the  authority  is  ad- 
mitted, and  the  objection  of  a  want  of  authority  cannot  be  raised 
at  the  trial.    Connah  v.  Hale,  23  "Wend.  462. 

A  demand  of  satisfaction  or  of  payment  for  the  value  of  goods 
or  chattels  which  have  been  lost  is  a  sufficient  demand  to  main- 
tain trover.  La  Place  v.  Awpoix,  1  Johns.  Cas.  407.  The  same 
rule  obtains  where  the  goods  have  been  disposed  of  by  the  defend- 
ant. Thompson  v.  Shirley,  1  Esp.  31.  The  demand  must  relate 
to  the  goods  to  which  the  party  lays  claim.  A  demand  of  fixtures 
is  not  a  sufficient  demand  of  articles  which  are  not  fixtures.  Cole- 
grave  V.  Bias  Santos,  2  Barn.  &  Cress.  76.  If  a  demand  is  made 
on  the  behalf  of  the  plaintiff  by  a  third  person,  it  must  be  shown 
on  the  trial  that  such  third  person  was  authorized  by  the  plaintiff 
to  make  the  demand.  It  is  not  every  wrongful  act  which  deprives 
a  party  of  the  possession  of  his  goods  that  amounts  to  a  conversion. 
And  where  the  plaintiff's  goods  and  servants  were  on  land  which 
the  defendant  had  recovered  in  an  action  of  ejectment,  and  the 
defendant  on  entering  into  possession  of  the  land  under  a  writ  of 
possession  turned  the  plaintiff's  servants  off  the  land,  and  would 
not  let  them  remain  for  the  purpose  of  removing  the  goods,  it  was 
held  that,  in  the  absence  of  proof  of  a  subsequent  demand  and  re- 
fusal, the  verdict  of  a  jury  that  there  was  no  conversion  was  con- 
clusive. Thorogood  v.  Robinson,  6  Ad.  &  El.  N.  S.  769.  In  such 
a  case,  neither  the  plaintiff  nor  his  servants  had  any  right  to  re- 
main on  the  land,  and  the  act  of  turning  them  off  was  lawful. 
And  if  the  plaintiff  desired  to  make  a  case  of  a  conversion  of  the 
goods,  he  ought  to  have  demanded  them  before  action.  And  if  the 
defendant  had  refused  to  deliver  them,  he  would  have  been  guilty 
of  a  conversion.     lb. 
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Where  property  is  deposited  by  several  joint  depositors,  a  de- 
mand by  all  of  them,  or  on  behalf  of  all  of  them  is  necessary  before 
an  action  can  be  maintained.    May  v.  Harvey,  13  East,  197. 

There  may  sometimes  be  a  neglect  or  refusal  to  deliver  goods 
on  demand,  and  still  not  be  a  conversion  of  them.  To  render  a 
demand  and  refusal  of  them  equivalent  to  direct  proof  of  a  con- 
version of  them,  it  must  appear  that  the  defendant  had  the  actual 
possession  at  the  time  of  the  demand,  and  thus  had  the  pov^er  to 
comply  with  it ;  or  that  before  that  time  he  had  fraudulently  parted 
vyith  the  goods  with  a  view  to  evade  the  demand,  or  for  his  own 
benefit.  Andrews  v.  SJiattuck,  32  Barb.  396.  If  at  the  time  when 
the  demand  is  made,  the  goods  are  in  the  actual  possession  of  an- 
other, and  the  person  of  whom  the  demand  is  made  has  not,  and 
never  had,  any  control  over  them,  the  mere  fact  that  he  claims  the 
goods,  and  declares  that  they  are  his  property,  will  not  amount  to  a 
conversion.  Ih.  To  sustain  an  action  of  trover,  the  plaintiff  must 
show  affirmatively,  such  facts  as  are  requisite  to  constitute  a  con- 
version. He  must  show  a  wrongful  detention,  after  proper  de- 
mand, if  the  case  is  one  in  which  the  defendant  came  lawfully  into 
possession  of  the  goods.  Whitney  v.  Blauson,  30  Barb.  276.  A 
mere  neglect  on  the  part  of  the  defendant  to  deliver  the  goods  on 
demand,  does  not  operate  as  a  conversion  of  them,  unless  they  are 
then  in  possession  of  the  defendant.  Ih.  The  ability  of  the  de- 
fendant to  comply  with  the  demand  when  made  is  an  essential  part 
of  the  proof,  on  the  part  of  the  plaintiff  to  sustain  an  action  for  a 
wrongful  conversion.  Ih.  And  without  such  proof,  the  action  can- 
not be  maintained.  Ih.;  Bowman  v.  Eaton,  24  Barb.  528.  Where 
there  has  not  been  an  actual  conversion  of  property,  a  demand  and 
refusal  cannot  lay  a  foundation  for  an  action  of  trover,  unless,  at 
the  time  of  the  refusal,  the  party  has  the  property  demanded,  in 
his  possession,  so  that  he  can  comply  with  the  demand.  Kelsey  v. 
Oriswold,  6  Barb.  436.  Demand  and  refusal  do  not  establish  a 
conversion  when  it  appears  that  at  the  time  of  the  demand  the 
property  is  not  in  existence,  having  been  previously  and  acci- 
dentally destroyed.  Salt  Springs  Nat.  Banh  v.  Wheeler,  48  IST.  T. 
492  ;  Dexter  v.  Dexter,  56  E".  Y.  Super.  Ct.  568,  23  St.  Rep.  208  ; 
Ooodwin  v.  Goldsmith,  49  IST.  Y.  Super.  Ot.  101.  See  Stanton  v. 
Crispell,  9  Hun,  502,  504. 

Trover  will  lie  where  goods  have  been  lost  to  the  owner  by  the 
act  of  a  carrier,  though  there  may  not  have  been  any  intentional 
wrong;  as,  where  goods  are  by  mistake,  or  under  a  forged  order, 
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delivered  to  the  wrong  person.  Hawkins  v.  Hoffman,  6  Hill,  586 ; 
Packard  v.  Getman,  4  Wend.  613.  But  this  action  will  not  lie  for 
the  mere  omission  of  the  carrier;  as,  where  the  property  has  been 
stolen,  or  lost  through  his  negligence,  so  that  tTiey  cannot  be  de- 
livered to  the  owner.  It.  Mere  nonfeasance  does  not  work  a  con- 
version of  the  property ;  and,  although  the  owner  may  have  another 
action,  he  cannot  maintain  trover.  Ih.  A  demand  and  refiisal 
does  not  make  any  difference  in  such  a  case,  for  that  will  not  add 
anything  to  the  right  of  action.  Ih.;  Magnin  v.  Dinsmore,  70 
?[.  Y.  410;  Scovill  v.  Griffith,  12  N.  Y.  509.  A  demand  and  re- 
fusal are  merely  evidence  of  a  conversion;  and,  as  we  have  just 
seen,  a  demand  and  refusal  are  of  no  importance,  when  the  defend- 
ant is  not  in  a  condition  to  comply  with  it.  The  carrier,  however, 
would  be  liable  in  an  action  for  the  value  of  the  property,  or,  in 
an  action  on  the  case,  to  recover  its  value  in  damages. 

So  an  action  of  trover  cannot  be  maintained  against  an  agent 
for  selling  property  for  less  than  the  price  fixed  by  the  owner. 
Moore  v.  McKihhin,  33  Barb,  246 ;  Sarjeant  v.  Blunt,  16  Johns. 
47.  The  remedy  is  by  an  action  on  the  case  for  the  wrongful  act. 
lb. 

A  demand  and  refusal  are  not  conclusive  evidence  of  a  conver- 
sion of  the  plaintiff's  property  to  the  defendant's  use.  A  refusal 
is  not,  as  a  mere  matter  of  law,  a  conversion.  But  a  demand  and 
refusal  constitute  prima  facie  evidence  of  a  conversion.  Boyle  v. 
Roche,  2  E.  D.  Smith,  336,  339;  Lockwood  v.  Bull,  1  Cow.  322; 
But  the  presumption  which  arises  from  proof  of  a  demand  and 
refusal,  may  be  rebutted  by  evidence  which  shows  that  there 
was  no  conversion,  as  in  the  case  of  a  party  who  is  not  in  posses- 
sion of  the  property  at  the  time  of  making  the  demand,  or  in 
any  similar  case  in  which  a  sufficient  excuse  exists. 

The  authorities  generally  agree  in  requiring  that  the  refusal 
shall  be  positive  or  absolute,  and  not  evasive.  But  this  means  that 
it  should  not  be  a  mere  excuse  or  apology  for  not  complying  imme- 
diately, as  when  a  demand  is  made  by  an  agent,  and  the  other 
party  wishes  to  verify  his  authority  before  complying,  or  of  an 
agent  who  must  consult  his  principal.  If  such  excuses  are  made 
in  good  faith,  they  will  not  amount  to  a  refusal  for  which  trover 
will  lie.  There  must  be  an  absolute  denial  of  the  plaintiff's  right, 
or  the  qualification  must  be  unreasonable,  or  made  in  bad  faith. 
Monnot  v.  Ihert,  33  Barb.  24,  26;  Alexander  v.  Southey,  5  Barn. 
&  Aid.  247 ;  HoTbrook  v.  Wight,  24  Wend.  169.     But  the  authori- 
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ties  also  declare  that,  where  no  excuse  is  given,  the  refusal  need 
not  be  express ;  for  if  the  demand  is  immediate,  a  silent  retention 
of  the  property  will  be  sufficient  to  constitute  a  conversion.  Ib.j 
Mitchell  V.  Williams,  4  Hill,  13.  And  see  Davis  v.  Nicholas,  7 
Carr.  &  Payne,  339. 

But  silence  where  a  demand  is  made  for  the  goods  is  not  in  every 
case  equivalent  to  a  refusal  to  delivery  or  a  denial  of  a  right  of  pos- 
session. The  circumstances  surrounding  the  transaction  and  the 
situation  and  character  of  the  property  may  be  such  that  a  failure 
to  reply  to  the  demand  may  have  no  significance  as  a  refusal  or 
denial  of  a  right.  Each  case  must  depend  upon  its  peculiar  facts. 
Richards  v.  Pitts  Agricultural  Worhs,  37  Hun,  1 ;  Parmenter  v. 
American  Box  Machine  Co.  44  App.  Div.  47. 

Where  the  demand  is  made  by  a  person  entitled  to  receive  the 
property,  and  the  refusal  to  deliver  is  absolute  and  unqualified, 
such  refusal  is  ordinarily  conclusive  evidence  of  a  conversion.  But 
if  the  refusal  is  qualified,  the  question  is  whether  the  qualification 
is  reasonable;  and  if  reasonable  and  made  in  good  faith,  it  is  no 
evidence  of  a  conversion.  McEntee  v.  New  Jersey  Steamhoat  Co. 
45  ISr.  Y.  34 ;  Holbrooh  v.  Wright,  24  Wend.  169 ;  Rogers  v.  Weir, 
34  'N.  Y.  463  ;  Mount  v.  Derick,  5  Hill,  455.  If,  at  the  time  of  the 
demand,  a  reasonable  excuse  is  made  in  good  faith  for  nondelivery, 
the  goods  being  kept  with  a  view  to  deliver  them  to  the  true  owner, 
there  is  no  conversion.  McEntee  v.  New  Jersey  Steamioat  Co. 
45  N.  Y.  34. 

Where  property  was  pledged  to  the  defendants  by  the  plaintiff, 
who  went  with  her  agent  to  the  defendants  before  suit  was  brought, 
and  having  the  requisite  amount  of  money  with  them  to  make  a 
legal  tender  to  the  defendants,  of  the  amount  of  their  lien  upon 
such  property,  and  such  agent  told  the  defendants  that  he  had 
come  to  tender  the  money  and  get  the  property  pledged,  and  one 
of  the  defendants  replied,  "Get  away,  I  will  have  nothing  to  do 
with  it;"  this  was  held  to  be  sufficient  evidence  of  a  tender  and 
refusal  to  sustain  a  verdict  for  the  plaintiff.  Meserole  v.  Archer, 
3  Bosw.  376.  And  see  Gregory  v.  Fichtner,  27  Abb.  K  C.  86,  38 
St.  Eep.  192,  14  N.  Y.  Siipp.  891.  In  such  case  it  is  not  necessary 
to  exhibit  the  money  and  make  a  mere  formal  offer  of  it.  Meserole 
V.  Archer,  3  Bosw.  376.  And  a  court  or  jury  would  be  justified  in 
finding  that  the  refusal  was  unqualified,  and  that  the  defendant 
did  not  intend  to  give  up  the  property  on  any  terms,  which  would 
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dispense  witli  an  actual  tender.  Ih.  But  there  are  cases  in  whicli 
the  refusal  does  not  amount  to  a  conversion.  And,  where  the  de- 
fendant in  good  faith  advanced  money  on  goods  which  had  been 
fraudulently  obtained,  and  such  defendant  obtained  a  documentary 
title  to  the  property,  and  the  constructive,  but  not  the  actual  pos- 
session of  it,  it  was  held  that  he  was  not  liable  in  trover  to  the 
original  vendor,  for  not  giving  him  manual  possession  of  the  prop- 
erty, on  a  demand  made  and  an  offer  to  refund  his  advances,  when 
he  offered  to  assign  all  his  documentary  evidence  of  title,  and  to 
confer  all  the  actual  power  of  disposition  that  he  possessed  on  the 
original  vendor.    Keyser  v.  Harhech^  3  Duer,  373. 

So,  where  the  defendant  never  had  any  possession  of,  or  any 
control  over,  promissory  notes  claimed  by  the  plaintiff,  except  as 
the  agent  of  his  wife,  who  was  entitled  to  hold  them,  it  was  held 
that  his  refusal  to  deliver  them  on  demand,  was  insufScient  evi- 
dence of  a  conversion.  Hunt  v.  Kane,  40  Barb.  638.  Where  a 
demand  and  refusal  are  necessary,  it  must  be  shown  that  they 
occurred  before  the  action  was  brought,  or  the  plaintiff  will  fail  in 
the  action;  for  a  demand  and  refusal  after  the  commencement  of 
the  action  will  be  of  no  avail.  Hides  y.  Cleveland,  39  Barb.  573  ; 
Storm  V.  Livingston,  6  Johns.  44. 

Where  two  sheep  and  two  lambs  were  taken  out  of  the  plaintiff's 
flock,  by  the  defendant,  who  supposed  he  owned  them,  and  he  sub- 
sequently promised  to  return  the  sheep  to  the  plaintiff,  but  failed 
to  do  so,  this  was  held  to  be  sufficient  evidence  of  a  conversion, 
without  a  formal  demand  and  refusal.  Durell  v.  Mosher,  8  Johns. 
445. 

While  mere  neglect  to  deliver  does  not  constitute  conversion, 
noncompliance  with  a  demand  for  delivery  after  a  reasonable  time 
is  presumptive  evidence  of  conversion.  Gleason  v.  Morrison,  20 
Misc.  320. 

A  mere  refusal  to  deliver  property  is  not  always  evidence  of  a 
conversion  of  it.  If  timber  or  other  property  is  lying  upon  a  man's 
land,  and  he  makes  no  claim  to  the  property,  and  does  not  in  any 
manner  meddle  with  it,  he  will  not  be  guilty  of  a  conversion,  by 
refusing  to  do  any  act  toward  delivering  it.  A  demand  and  refusal 
are  but  evidence  of  a  conversion ;  and  as  evidence,  it  may  be  met 
and  repelled  by  proof  that  a  compliance  with  the  demand  was 
impossible.    Hill  v,  Covell,  1  K  Y.  522. 
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§  6.  When  Trover  cannot  be  Maintained. 

A  mortgagee  of  chattels  which  have  been  sold  under  an  execution 
against  the  mortgagor,  who  was  in  possession  and  entitled  to  the 
possession  until  default,  cannot  maintain  an  action  in  the  nature  of 
either  trespass  or  trover,  for  the  value  of  the  goods.  Goulei  v. 
Asseler,  22  N.  Y.  225.  It  will  not  make  any  difference  that 
the  sale  was  made  without  any  notice  of  the  mortgagee's  rights, 
that  the  property  was  such  that  it  had  no  value  except  for  actual 
consumption,  that  it  was  diiEcult  or  incapable  of  identification, 
and  that  it  was  distributed  among  various  purchasers.  Ih.  Such 
acts  would,  at  most,  merely  entitle  the  plaintiff  to  such  damages 
as  he  might  sustain  under  his  rights,  by  virtue  of  his  lien,  and  not 
for  the  entire  value  of  the  property.    Ih. 

A  party  who  is  not  entitled  to  an  absolute  and  unqualified  pos- 
session cannot  maintain  trover.  The  action  will  not  lie,  therefore, 
by  one  tenant  in  common,  of  chattels  against  another,  for  an  ap- 
propriation of  his  share,  when  that  is  capable  of  severance.  Fobes 
V.  Shattuck,  22  Barb.  568 ;  Tripp  v.  Riley,  15  Barb.  333. 

An  attachment  which  is  regular  on  its  face,  although  issued  in 
bad  faith,  will  protect  all  parties  so  far  that  trover  will  not  lie 
against  them  for  a  levy  under  it.  Whitaker  v.  Merrill,  28  Barb. 
526.  The  remedy  must  be  by  some  other  form  of  action  for  the 
alleged  fraud.  Ih.  One  who  holds  goods  by  virtue  of  a  lien,  is 
not  liable  for  a  conversion  of  them,  until  after  a  demand  and  pay- 
ment, or  a  tender  of  the  amount  due,  if  any  there  be.  Coller  v. 
Shepa/rd,  19  Barb.  305. 

An  agent  to  whom  goods  had  been  sent  for  delivery  to  the 
vendee  was  held  not  liable  in  trover,  for  a  refusal  to  deliver  them 
without  payment  in  cash,  notwithstanding  a  bill  of  exchange  had 
been  drawn  against  them  by  the  vendor,  and  accepted  by  the  plain- 
tiff. Ralph  V.  Stuart,  4  E.  D.  Smith,  627.  Although  the  transfer 
of  an  unconditional  bill  of  lading  by  indorsement  and  delivery  for 
value  may  defeat  the  consignor's  right  of  stoppage  in  transitu,  the 
words  "not  negotiable"  on  the  face  of  the  bill  are  sufficient  to  put 
the  transferee  upon  his  inquiry  as  to  the  rights  of  the  consignor 
and  where  he  makes  no  inquiry,  and  by  neglect  to  pay  freight 
charges  unreasonably  delays  obtaining  possession  of  the  goods 
until  the  consignee  has  become  insolvent  and  the  consignor  has  ex- 
ercised its  right  of  stoppage  in  transitu,  he  has  no  action  against 
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the  carrier  for  conversion,  upon  its  refusal  to  deliver  possession. 
Gass  y.  Southern  Pacific  Co.  137  N.  Y.  Snpp.  261;  Gass  v.  As- 
toria Veneer  Mills,  134  App.  Div.  184.  A  person  who  has  once 
affirmed  the  acts  of  another  who  wrongfully  sold  his  property  can- 
not afterward  treat  him  as  a  wrongdoer,  and  maintain  trover 
against  him.  Breirer  v.  Sparrow,  7  Barn.  &  Cress.  310.  The 
cases  in  which  trover  will  or  will  not  lie  have  been  already  so  fully 
noticed,  that  further  illustrations  are  not  needed. 
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CHAPTER  X. 


NEGLIGENCE. 


§  1.  What  is  such  Negligence  as  to  be  Actionable. 

It  is  not  always  easy  to  determine  whether  a  given  act  is  char- 
acterized by  such  negligence  as  to  render  it  actionable.  General 
definitions  do  not  at  all  times  include  every  case,  and  they  serve  at 
most  as  an  expression  of  general  principles  which  are  generally 
subject  to  more  or  less  exceptions. 

Negligence  is  said  to  consist  in  the  omitting  to  do  something  that 
a  reasonable  man  would  do,  or  the  doing  of  something  that  a  reason- 
able man  would  not  do;  in  either  case,  causing,  unintentionally, 
mischief  or  injury  to  a  third  party.  So  negligence  is  said  to  con- 
sist in  the  commission  of  some  lawful  act  in  a  careless  manner,  or 
in  the  omission  to  perform  some  legal  duty  to  the  injury  of  another. 
^Negligence  is  not  absolute  or  intrinsic,  but  refers  to  time,  place 
or  person.  Connell  v.  New  York  Central,  etc.  R.  R.  Co.  144  App. 
Div.  664.  To  constitute  negligence  it  is  essential  to  establish  that 
the  defendant  owed  at  that  time  some  specific  legal  duty  to  the 
plaintiff  or  party  injured.  Nicholson  v.  Erie  Ry.  Co.  41  IST.  Y. 
525,  529 ;  Splittorf  v.  State,  108  K  Y.  205,  213.  There  is  no 
negligence  in  a  legal  sense  which  can  give  a  right  of  action  unless 
there  is  a  violation  of  a  legal  duty  to  exercise  care.  The  duty  may 
exist  as  to  some  persons  and  not  as  to  others,  depending  upon  pe- 
culiar relations  and  circumstances.  Larmore  v.  Crown  Point  Iron 
Co.  101  K  Y.  391,  394;  CusicJc  v.  Adams,  115  N.  Y.  55,  59; 
Splittorf  V.  State,  108  N.  Y.  205,  214;  Miller  v.  Woodhead,  104 
ISr.  Y.  471. 

The  legislature  may  by  statute  create  a  duty  unknown  to  the 
common  law,  a  violation  of  which  statute  will  give  a  cause  of  ac- 
tion for  damages  to  one  to  whom  the  duty  is  owing.  Racine  v. 
Morris,  201  JN".  Y.  240.  And  a  statute  may  extend  the  common 
law  duties  of  care  in  the  behalf  of  persons  or  a  class  of  persons 
designated  therein,  and  may  originate  duties  for  the  protection 
and  safety  of  those  toward  whom  under  the  common  law  a  duty  of 
care  did  not  exist.     Ih. 

ISTegligence  is  usually  a  mixed  question  of  law  and  fact,  and 
88 
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is  never  purely  one  of  law  unless  the  facts  are  wholly  undisputed 
and  admit  of  no  conflicting  inferences.  Isham  v.  Post,  141  N.  Y. 
100.  It  is  ordinarily  a  question  for  the  jury,  but  only  when 
the  facts  would  authorize  a  jury  to  infer  it.  Sutton  v.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.  66  N.  Y.  243,  249.  Negligence  is  a  question 
of  fact  and  should  usually  be  decided  as  such,  especially  whenever 
men  of  ordinary  prudence  and  discretion  might  differ  as  to  the 
character  of  the  act  under  the  circumstances  of  the  case,  the  posi- 
tions and  conditions  of  the  parties.  Wendell  v.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.  91  K  Y.  420,  427 ;  Thurber  v.  Harlem,  B.  M.  &  F. 
R.  R.  Co.  60  N.  Y.  326,  331;  Burk  v.  D.  &  H.  C.  Co.  86  Hun, 
519,  523.  The  test  of  actionable  negligence  is  not  what  might 
have  prevented  the  particular  accident,  but  what  reasonable  pru- 
dent and  careful  men  would  have  done  in  the  discharge  of  their 
duties  under  the  circumstances  as  they  existed  at  the  time  of  the 
accident.  Davenport  v.  Oceanic  Amusement  Co.  132  App.  Div. 
368.  When  the  inferences  to  be  drawn  from  the  proofs  are  not 
certain  and  incontrovertible  the  question  of  negligence  cannot  be 
decided  as  a  question  of  law,  by  directing  a  verdict  or  nonsuit, 
but  must  be  submitted  to  the  jury.  Wendall  v.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.  91  K  Y.  420,  427.  But  when  the  facts  are  undisputed 
the  question  of  negligence  may  become  one  of  law.  Morrison  v. 
Erie  Ry.  Co.  56  N.  Y.  302.  But  negligence  must  be  proved  in 
order  to  support  a  judgment  for  damages.  Dunne  v.  New  York, 
New  Haven  &  H.  R.  R.  Co.  99  App.  Div.  571.  In  every  case  it 
must  be  a  question  of  fact  as  to  what  acts  or  omissions  actually  oc- 
curred. And  when  those  facts  are  clearly  established,  it  is  purely 
a  question  of  law  whether  the  acts  or  omissions  constitute  such  neg- 
ligence in  the  one  case  as  to  render  the  defendant  liable,  or  on  the 
other  hand  to  defeat  the  plaintiff's  action.  In  courts  of  record, 
where  a  charge  is  given  to  the  jury,  it  might  be  said  that  in  some 
aspects  of  the  matter  the  question  of  negligence  is  a  mixed  one  of 
law  and  of  fact.  But  it  does  not  in  reality  amount  to  more  than 
this:  the  jury  are  instructed  to  find  the  facts  from  the  evidence 
submitted  to  them,  and  they  are  then  directed  to  apply  the  law 
to  those  facts  as  it  may  be  laid  down  by  the  court.  But  in  a 
justice's  court  all  questions  of  this  sort  are  generally  submitted 
to  the  jury  in  the  first  instance,  and  they  thus  pass  upon  both  the 
questions  of  law  and  of  fact. 

To  render  the  discharge  of  their  duties  plain  and  certain,  it 
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will  be  useful  to  illustrate  the  subject  by  some  of  the  decided 
cases. 

It  is  an  established  maxim  of  the  laAv  that  every  man  must 
use  his  own  property  in  such  a  manner  as  not  to  injure  that  of 
another  person.  And  it  has,  therefore,  been  held  that  an  action 
lies  against  a  party  for  so  negligently  constructing  a  hay  rick  on 
the  extremity  of  his  land,  that  in  consequence  of  its  spontaneous 
ignition  his  neighbor's  house  was  burned  down ;  and  in  such  a  case 
the  proper  criterion  for  the  guidance  of  the  jury  is  whether  the 
defendant  has  been  guilty  of  gross  negligence,  viewing  his  con- 
duct with  reference  to  the  caution  which  a  prudent  man  would, 
under  the  given  circumstances,  have  observed.  Vaughan  v.  Men- 
love,  3  Bing.  N.  C.  468;  Turherville  v.  Stamper  1  Ld.  Eaym.  264; 
S.  C.  1  Salk.  13. 

Every  landowner  has  a  lawful  right  to  clear  up  his  lands  for 
cultivation,  and  for  that  purpose  he  may  bum  up  logs,  brush, 
rubbish,  or  burn  fallows,  if  he  does  this  in  a  proper  manner,  but 
if  he  does  it  so  carelessly  and  negligently  that  the  fire  extends  to 
his  neighbor's  land  and  bvirns  his  fences,  his  buildings  or  other 
property,  and  thus  does  him  an  injury,  an  action  will  lie  to  recover 
the  damages  sustained.  Clarlc  v.  Foot,  8  Johns.  421 ;  Stuart  v. 
Hawley,  22  Barb.  619 ;  Simons  v.  Monier,  29  Barb.  419 ;  Hays 
V.  Miller,  6  Hun,  320,  70  N.  Y.  112.  He  who  by  his  negligence 
or  misadventure  creates  or  suffers  a  fire  upon  his  own  premises, 
which  burning  his  property  spreads  thence  on  to  the  immediately 
adjacent  premises  of  another,  and  there  destroys  the  property  of 
the  latter,  is  liable  to  him  for  the  damages  he  has  suffered.  Wehb 
v.  B.  W.  &  0.  R.  R.  Co.  49  K  Y.  420. 

In  one  case  the  defendants  were  engaged  under  a  contract  with 
the  State  authorities  in  removing  a  sunken  boat  from  the  channel 
of  the  canal  by  means  of  a  steam  dredging  machine  in  the  vicinity 
of  the  plaintiff's  farm  buildings.  They  used  wood  for  fuel,  and 
without  any  spark-catcher  or  screen  upon  the  smokestack.  A 
high  wind  blew  the  sparks  and  cinders  to  the  farm  buildings  and 
over  them,  and  the  defendants  were  notified  by  the  plaintiff's 
agent  or  servant  of  the  danger  to  such  buildings,  but  notwithstand- 
ing this  notice  the  defendants  continued  to  use  their  dredging  ma- 
chine and  to  keep  up  the  fire  therein  without  putting  on  a  spark- 
catcher  or  using  any  extra  precaution  to  prevent  injury  from  fire. 
The  plaintiff's  buildings  were  burned  in  consequence  of  a  fire 
which  originated  from  sparks  that  were  blown  into  a  pile  of  straw. 
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which  ignited  and  occasioned  the  fire  and  this  was  held  to  be  such 
negligence  as  rendered  the  defendants  liable  for  the  damages  re- 
sulting from  the  fire.    Teall  v.  Barton,  40  Barb.  137. 

The  liability  of  the  owners  of  the  machine  or  engine  turns  upon 
the  question  of  actual  negligence  in  its  use  and  not  upon  the 
question  whether  it  was  constructed  upon  the  form  generally 
adopted  and  used  in  the  ordinary  manner  with  the  usual  pre- 
cautions. Hinds  V.  Barton^  25  K.  Y.  544.  This  case  and  the 
last  one  preceding  it  appear  to  be  the  same,  except  that  they  are  in 
different  courts. 

Negligence  is  a  violation  of  that  obligation  which  enjoins  care 
and  caution  in  what  we  do,  but  even  when  gross  it  is  merely 
an  omission  of  duty.  Tonawanda  R.  R.  v.  Munger,  5  Denio,  255, 
266,  S.  C.  4  E".  Y.  349 ;  Carroll  v.  N.  Y.  &  N.  H.  R.  R.  1  Duer, 
571,  583.  It  is  a  violation  of  duty  by  omission  or  commission, 
which  creates  a  menace,  and  when  it  becomes  effective  by  causing 
injury  to  a  blameless  person  liability  follows.  Birch  v.  City  of 
New  YorTc,  121  App.  Div.  395. 

In  actions  to  recover  damages  for  injuries  sustained  by  one 
person  from  the  alleged  negligence  of  another,  it  must  be  shown 
that  the  injury  was  the  legal  and  the  natural  consequence  of  the 
defendant's  acts.  Butler  v.  Kent,  19  Johns.  223 ;  Beetz  v.  City 
of  Brooklyn,  10  App.  Div.  382;  Connelly  v.  Rist,  20  Misc.  31; 
Ryan  v.  N.  Y.  C.  R.  R.  Co.  35  N.  Y.  210;  Read  v.  Nichols,  118 
N.  Y.  224.  In  other  words,  the  defendant's  negligence  must  be 
the  proximate  cause  of  the  injury  complained  of.  RiLsh  v.  Man- 
hattan Ry.  Co.  46  App.  Div.  100.  Where  there  are  two  or  more 
possible  causes  of  an  injury,  for  one  or  more  of  which  the  defend- 
ant is  not  responsible,  the  plaintiff,  in  order  to  recover,  must  show 
by  evidence  that  the  injury  was  wholly  or  partly  the  result  of  that 
cause  which  would  render  the  defendant  liable.  Henson  v.  Lehigh 
Valley  R.  B.  Co.  122  App.  Div.  160. 

The  owners  of  a  steamboat  which  is  engaged  in  the  business 
of  towing  boats  are  liable  for  such  injuries  as  result  from  gross 
negligence  in  managing  the  steamboat,  notwithstanding  they 
agreed  to  tow  a  boat  "at  the  risk  of  the  master  and  owners  there- 
of." Alexander  v.  Greene,  7  Hill,  533 ;  Wells  v.  Steam  Naviga- 
tion Co.  8  N.  Y.  375.  Non-compliance  with  the  statutory  regula- 
tions for  the  navigation  of  steam  vessels  is  prima  facie  evidence  of 
negligence,  and  a  plaintiff  suing  for  injuries  so  caused  is  entitled 
to  have  the  jury  charged  to  that  effect.     Schlotterer  v.  Brooklyn 
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&  N.  Y.  Ferry  Co.  75  App.  Div.  330.  The  carrier  of  passengers 
in  conveyances  and  vehicles  propelled  by  steam  is  bound  to  use 
every  precaution  vs'hich  human  skill,  care  and  foresight  can  pro- 
vide, and  this  rule  of  the  strictest  diligence  applies  to  steam  navi- 
gation. Ih.  A  merchant  -who  sends  goods  to  his  customer  upon 
his  order  is  answerable  for  his  neglect  to  pack  and  secure  them  in 
the  usual  manner  of  the  trade  where  there  are  no  express  instruc- 
tions.   Dichey  v.  Grant,  6  Cow.  310. 

A  person  who  prepares  and  sells  medicines,  and  yet  is  so  negli- 
gent as  to  label  deadly  poisons  as  harmless  remedies,  will  be  an- 
swerable for  such  injuries  as  may  result  to  an  innocent  purchaser 
who  uses  them  as  a  medicine.  Thomas  v.  Winchester,  6  N.  Y. 
397.  See  Wohlfahrt  v.  Beckert,  92  JST.  Y.  490.  A  druggist  whose 
clerk  when  asked  for  corrosive  sublimate  for  a  specified  use,  fur- 
nishes a  solution  so  strong  that  injury  results,  is  liable  for  damages 
to  the  customer.  Goldberg  v.  Hegeman  Go  111  N.  Y.  Supp.  679. 
Where  an  act  of  negligence  is  eminently  dangerous  to  the  lives  of 
others,  the  guilty  party  is  liable  to  any  person  injured  thereby, 
whether  there  exist  any  privity  between  them  or  not.  Goughtry 
V.  Globe  Woolen  Go.  56  JST.  Y.  124.  Otherwise  the  negligent  party 
is  liable  only  to  the  person  with  whom  he  contracts.  Ib.j  Loop  v. 
Litchfield,  42  N.  Y.  351. 

Where  an  employee  in  a  mill  was  injured  by  the  fall  of  a  privy, 
which  was  attached  thereto  in  an  insecure  and  dangerous  manner, 
it  was  held  that  she  was  entitled  to  recover  damages  from  the  em- 
ployer for  his  negligence  in  leaving  the  privy  so  unsafe.  Ryan  v. 
Fowler,  24  N.  Y.  410.  To  entitle  a  plaintiff  to  recover,  it  must 
appear  that  the  injury  occurred  by  reason  of  the  negligence  alleged 
and  testified  to  on  the  part  of  the  plaintiff,  although  it  is  not  neces- 
sary that  the  injury  should,  in  the  opinion  of  the  jury,  have  oc- 
curred in  the  precise  manner  alleged.  Pollard  v.  New  Haven 
B.  R.  7  Bosw.  437. 

Injury  produced  by  an  act  of  God  does  not  relieve  one  from 
liability,  where  his  own  negligent  acts  concur  in  or  contribute  to 
the  injury.  Greely  v.  State,  94  App.  Div.  605.  A  person  guilty 
of  negligence  is  responsible  for  his  wrongful  act,  not  only  directly 
to  the  person  injured,  but  indirectly  to  a  person  who  is  legally 
liable  therefor.  In  the  latter  case  the  wrongdoer  stands  in  the  re- 
lation of  indemnitor  to  the  person  who  has  been  held  liable,  and 
the  right  to  indemnity  rests  upon  the  principle  that  every  one  is 
responsible  for  the  consequences  of  his  own  wrong,  and  if  another 
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person  has  been  compelled  to  pay  the  damages  which  the  wrong- 
doer should  have  paid,  the  latter  becomes  liable  to  the  former. 
Dunn  V.  Uvalde  Asphalt  Paving  Co.  175  IST.  Y.  214. 

A  defendant  in  an  action  for  negligence  may  not  be  relieved 
from  liability  for  his  wrongful  act  upon  the  theory  that  even  if 
he  had  not  acted  improperly  plaintiff  would  probably  have  been 
injured  in  some  other  way.  Wood  v.  New  York  Central,  etc.  R. 
R.  Co.  93  App.  Div.  53.  l^egligence  is  not  imputable  to  an  acci- 
dent, not  the  reasonable,  natural  and  probable  result,  under  the 
circumstances,  which  ought  to  have  been  foreseen  by  a  man  in  the 
exercise  of  due  prudence.  Hartmann  v.  Clarke,  104  App.  Div. 
62. 

Where  damage  has  been  inflicted  by  one  of  two  causes,  for  one 
of  which  the  defendant  is  responsible  and  for  the  other  of  which 
he  is  not  responsible,  the  plaintiff  cannot  svicceed  where,  it  is 
just  as  probable  that  the  damage  was  done  by  one  as  by  the  other. 
Nelson  v.  City  of  New  York,  101  App.  Div.  18. 

A  street  railroad  company  is  obligated  to  use  the  highest  degree 
of  care  for  the  safety  of  passengers.  Suse  v.  Metropolitan  Street 
Ry.  Co.  80  App.  Div.  24.  The  owner  of  a  cab  being  a  common 
carrier  of  passengers  for  hire  is  bound  to  exercise  a  very  high  de- 
gree of  care  in  carrying  a  passenger.  Stiner  v.  Metropolitan 
Street  Ry.  Co.  84  IST.  Y.  Supp.  283.  Proof  that  a  horse  was  left 
unattended  in  a  city  street,  makes  out  a  case  of  negligence  prima 
facie.  Brand  v.  Borden's  Condensed  Milk  Co.  89  App.  Div. 
188.  It  is  the  duty  of  not  only  of  the  motorman  but  of  the  con- 
ductor of  an  electric  car  to  use  due  care  and  prudence  in  avoiding 
obstructions  in  the  street.  Martin  v.  Interurhan  Street  Ry.  Co. 
84  K  Y.  Supp.  921. 

All  persons  have  the  right  to  assume  that  the  streets  and  side- 
walks of  a  city  street  are  in  good  condition,  and  may  regulate 
their  conduct  accordingly.  Manney  v.  Curtis,  113  App.  Div.  421. 
Jennings  v.  Van  Schaick,  108  N.  Y.  530.  It  is  the  duty  of  a  rail- 
road corporation  both  under  the  statute  and  upon  common  law 
principles,  to  keep  its  road  at  a  crossing  in  safe  condition,  so  that 
a  traveler  upon  the  highway,  exercising  ordinary  care,  can  pass 
over  the  same  in  safety.  Durr  v.  N.  Y.  Central,  etc.  R.  R.  Co. 
184  IST.  Y.  320.  Where  a  steam  roller  was  operated  in  a  public 
street  in  violation  of  the  provisions  of  the  Highway  Law,  and 
there  was  no  one  in  front  of  the  roller  to  warn  persons  of  its  ap- 
proach, and  plaintiff's  horse  was  frightened  by  the  roller  and  ran 
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away,  defendant  was  held  guilty  of  negligence.  Buchanans  Sons 
V.  Cranford  Co.  112  App.  Div.  278.  A  person  undertaking  to  fur- 
nish machinery  or  appliances  for  the  use  of  others,  assumes  a  duty 
to  furnish  a  proper  and  safe  appliance,  and  a  negligent  perform- 
ance of  such  a  duty,  resulting  in  injuries  to  those  engaged  in  the 
work  in  which  the  appliances  are  employed,  imposes  a  liability 
upon  the  persons  furnishing  them.  McMullen  v.  City  of  New 
YorJc,  110  App.  Div.  117.  Where  an  accident  results  in  death, 
less  evidence  will  suffice  to  show  lack  of  contributory  negligence, 
but  there  is  no  rule  which  relieves  the  plaintiff  of  the  duty  of 
showing  that  the  master  has  neglected  some  duty  which  he  owed 
to  the  deceased  by  a  fair  preponderance  of  evidence  under  the  cir- 
cumstances. Gausullo  V.  Lenox  Const.  Co.  122  App.  Div.  672. 
Where  a  party  in  possession  of  premises  throws  the  same  open  to 
the  public  for  the  purposes  of  gain,  he  impliedly  warrants  the 
premises  to  be  reasonably  safe  for  the  purposes  for  which  they 
were  designed.  Bayley  v.  Curtis  Bros.  Lumber  Co.  124  App. 
Div.  496.  One  who  invites  the  public  to  his  place  of  business  is 
under  duty  of  reasonable  care  to  make  his  place  safe  to  those  who 
come.  Higgins  v.  Buppert,  124  App.  Div.  530.  The  maxim  that 
"the  thing  speaks  for  itself"  applies  where  plaintiff  was  at  the 
desk  in  defendant's  store  paying  for  his  goods  purchased  by  him, 
when  a  bundle  of  steel  rods  standing  against  the  jamb  of  the  door 
fell  on  his  foot.    li. 

§  2.  Contributory  Negligence  of  the  Plaintiff. 

A  plaintiff  who  sues  another  for  his  culpable  fault  or  negligence 
must  himself  have  been  free  from  fault  or  misconduct,  and  must 
have  used  ordinary  care.  For,  if  the  injury  has  resulted  from  the 
negligence  of  both  parties,  and  more  especially  if  it  occurred  with- 
out any  wanton  or  intentional  wrong  on  the  part  of  either  party, 
no  action  can  be  maintained. 

The  cases  illustrative  of  this  principle  are  very  numerous,  and, 
therefore,  but  a  few  of  them  can  be  noticed. 

An  action  for  damages,  caused  by  the  defendant's  negligence, 
cannot  be  sustained  if  negligence  on  the  part  of  the  plaintiff  co- 
operated with  the  defendant's  misconduct  to  produce  the  injury. 
Tonawanda  R.  B.  v.  Hunger,  5  Denio,  255,  8.  C.  4  N.  Y.  349 ; 
Brownell  v.  Flagler,  5  Hill,  282 ;  Olendening  v.  Sharp,  22  Hun, 
78;  Haley  v.  Earl,  30  N.  Y.  208;  Arctic  Fire  Ins.  Co.  v.  Austin, 
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69  N.  Y.  470.  But  the  negligence  of  the  plaintiff,  which  is  ef- 
fectual to  relieve  a  defendant  from  liability  for  the  consequences 
of  his  own  negligence,  must  be  proximate  in  such  sense  as  to  con- 
tribute concurrently  to  the  result  complained  of.  Although  the  in- 
jury may  not  have  occurred  but  for  the  negligence  of  the  plaintiff, 
his  antecedent  negligence  may  not  be  concurrent  or  simultaneous 
in  such  sense  as  to  relieve  the  defendant  from  the  consequences  of 
his  negligence.    McKeon  v.  Steinway  R.  Co.  20  App.  Div.  601. 

The  question  on  which  the  right  to  damages  depends  in  an  ac- 
tion to  recover  injuries  sustained  by  reason  of  the  defendant's 
negligence  is  not  which  party  was  most  to  blame,  but  has  one 
party  suffered  damages  from  the  fault  of  the  other,  without  having 
contributed  thereto  by  his  own  fault  or  want  of  ordinary  care  and 
prudence.  Clark  v.  Kirwan,  4  E.  D.  Smith,  21.  The  defendant 
negligently  left  maple  syrup  in  his  uninclosed  shed,  and  the  plain- 
tiff's cow,  while  running  at  large,  drank  it  and  died,  and  it  was 
held  that  the  defendant  was  not  liable.  Bush  v.  Brainard,  1.  Cow. 
78.  And  so  the  owner  of  a  cow  who  suffers  her  to  go  at  large  on 
the  public  street  of  a  city  or  a  railroad  track  at  the  time  when  cars 
are  passing,  with  no  one  to  take  charge  of  her,  is  guilty  of  negli- 
gence, and  in  the  absence  of  gross  negligence  on  the  part  of  the 
railroad  cannot  recover  for  injuries  to  the  cow.  Bowman  v.  Troy 
&  Boston  R.  R.  37  Barb.  516.  So  where  a  horse  of  the  plaintiff 
escaped  from  his  stable  at  night  and  fell  into  a  cut  in  the  public 
highway,  through  which  the  railroad  track  of  the  defendant  passed, 
it  was  held  that  it  was  the  duty  of  the  plaintiff  so  to  secure  his 
horse  that  he  could  not  stray  into  the  public  streets,  and  that  the 
plaintiff  must  suffer  the  consequences  of  his  escaping.  Mentges 
V.  N.  Y.  &  H.  R.  R.  Co.  1  Hilt.  425. 

Although  negligence  on  the  part  of  the  plaintiff  does  not  shield 
the  defendant  from  a  recovery,  when  it  appears  that  but  for  the 
defendant's  own  subsequent  negligence,  the  accident  would  not 
have  occurred,  that  is,  when  it  appears  that  his  own  negligence 
was  the  sole  proximate  cause;  yet  if  the  negligence  of  both  con- 
curred, as  where  the  plaintiff  was  negligent  in  getting  his  vehicle 
in  the  way  of  the  defendant's  cars,  which  might  have  been  stopped 
in  season  to  avoid  a  collision  but  for  the  want  of  adequate  brakes, 
the  plaintiff  cannot  recover.  Owen  v.  Hudson  R.  R.  Co.  2  Bosw. 
374. 

A  person  who  sustains  an  injury  through  the  negligence  of  an- 
other may  recover  therefor  if  he  could  not  have  avoided  the  colli- 
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sion  by  the  use  of  ordinary  care.  If  the  plaintiff  uses  ordinary 
care  he  cannot  be  deemed  to  have  contributed  to  the  result  by  his 
negligence.  Center  v.  Finney,  17  Barb.  94;  Eakin  v.  Brown, 
1  E.  D.  Smith,  36. 

The  rule  that  the  plaintiff  cannot  recover  where  his  own  fault 
contributed  to  the  injury  is  to  be  applied  with  caution  where  the 
fault  of  the  defendant  is  clearly  established.  Clarh  v.  Kirwan,  4 
E.  D.  Smith,  21.  To  deprive  an  injured  person  of  a  right  to  re- 
cover damages  from  one  whose  negligence  has  caused  the  injury 
the  plaintiff  must  himself  have  been  guilty  of  negligence  which 
contributed  to  the  accident.  Clarlc  v.  Eighth  Ave.  B.  B.  Co.  32 
Barb.  65T. 

But  where  the  plaintiff  left  his  horse  and  cart  standing  upon  a 
public  pier  or  dock,  within  two  feet  of  the  edge,  at  a  time  when 
the  pier  was  crowded,  and  there  was  room  for  only  one  horse  and 
cart  to  pass  upon  it,  and  the  horse's  bit  was  out  and  he  was  feed- 
ing, when  the  defendant's  cart  in  passing  came  in  contact  with 
the  plaintiff's  cart  and  threw  it  and  the  horse  into  the  river, 
where  the  horse  was  drowned,  this  was  held  to  be  such  negligence 
as  to  prevent  the  plaintiff  from  recovering.  Morris  v.  Phelps,  2 
Hilt.  38. 

It  is  of  no  consequence  that  the  driver  of  a  vehicle  is  grossly 
and  evidently  negligent ;  if  the  plaintiff  by  his  own  negligence  ex- 
poses himself  to  injury  from  the  vehicle,  he  will  have  no  remedy. 
Mangam  v.  Brooklyn  City  B.  B.  Co.  36  Barb.  230. 

But  the  rule  that  the  plaintiff,  in  an  action  for  negligence,  must 
himself  be  free  from  negligence,  requires  only  that  he  should  have 
used  such  care  as  a  man  of  ordinary  prudence  would  employ  under 
the  circumstances.  He  does  not  forfeit  his  redress  for  the  wrong- 
ful negligence  of  another,  because  he  might  have  escaped  injury 
by  a  higher  vigilance  on  his  own  part.  Fero  v.  Buffalo  &  State 
Line  B.  B.  Co.  22  'N.  Y.  209 ;  Center  v.  Finney,  11  Barb.  94 ; 
Kalbjleisch  v.  Long  Island  B.  B.  Co.  102  IST.  Y.  520. 

The  test  of  contributory  negligence  or  want  of  due  care  is  not 
always  found  in  the  failure  to  exercise  the  best  judgment  or  to 
use  the  wisest  precaution.  Some  allowance  may  be  made  for  the 
influences  which  ordinarily  govern  human  action,  and  what  would 
under  some  circumstances  be  a  want  of  reasonable  care  might  not 
be  such  under  others.  Lowery  v.  Manhattan  By.  Co.  99  N.  Y. 
158;  Sherry  v.  N.  Y.  C.  &  H.  B.  B.  Co.  104  K  Y.  652;  Lent 
v.  N.  Y.  C.  &  H.  B.  B.  B.  Co.  120  N.  Y.  467 ;  McClain  v.  Brooh- 
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lyn  City  R.  R.  Co.  116  K  Y.  459 ;  Buel  v.  N.  Y.  C.  R.  R.  Co.-  31 
N.  T.  314;  Coulter  v.  American  Merchants'  Un.  Ex.  Co.  56  IST. 
Y.  585 ;  Twomley  v.  C.  P-  N.  &  E.  R.  R.  Co.  69  1^.  Y.  158 ; 
Dyer  v.  Erie  Ry.  Co.  71  ]Sr.  Y.  228.  A  person  placed  in  im- 
pending danger  through  the  negligence  of  another  is  not  guilty  of 
contributory  negligence,  merely  because  in  his  endeavor  to  es- 
cape the  threatened  danger  he  did  not  adopt  the  course  of  action 
which  mature  reflection  would  have  dictated  nor  because  the  course 
pursued  assisted  in  bringing  upon  him  the  injury  complained  of. 

n. 

A  turnpike  company  is  not  liable  for  the  damages  sustained  by 
the  plaintiff  in  jumping  from  a  wagon  in  an  emergency  created 
by  the  acts  of  third  persons.  Wilson  v.  Susquehanna  Turnpike 
Co.  21  Barb.  68. 

Deliberately  driving  in  front  of  an  approaching  electric  car  is 
contributory  negligence.     Monahan  v.  Interurhan  Street  Ry.  Co. 

87  IS".  Y.  Supp.  537.     Groening  v.  Interurhan  Street  Ry.   Co. 

88  JST.  Y.  Supp.  355  ;  Zerr  v.  Interhurhan  Street  Ry.  Co.  88  IST.  Y. 
Supp.  353.  While  a  wagon  has  the  right  to  drive  along  in  the 
street  car  tracks,  a  car  has  the  right  of  way,  and  the  driver  of  the 
wagon  has  no  right  to  be  on  the  track  when  a  car  comes  up  and 
make  it  slow  down,  much  less  make  it  stop;  but  it  is  his  duty  to 
be  vigilant  and  careful  to  be  off  the  track  by  the  time  the  car 
comes  up,  and  if  he  fails  in  this  vigilance  his  act  is  negligent. 
Belford  v.  Brooklyn  Heights  R.  R.  Co.  88  JS^".  Y.  Supp.  267. 
Where  plaintiff  was  driving  a  covered  wagon  partly  upon  de- 
fendant's trolley  railroad  track  at  night,  and  carrying  no  light, 
was  struck  from  behind  by  a  car,  he  was  held  chargeable  with 
contributory  negligence.  Geleta  v.  Buffalo  &  Niagara  Falls  Elec- 
tric Ry.  Co.  88  App.  Div.  372.  Where  plaintiff  was  struck  at  a 
street  crossing  by  a  street  car  which  he  saw  approaching  when  it 
was  less  than  two  blocks  away,  he  was  held  chargeable  with  con- 
tributory negligence,  whether  a  warning  signal  was  sounded  or  not. 
Lynch  v.  Third  Ave.  R.  R.  Co.  88  App.  Div.  604.  When  a  person 
having  a  choice  of  two  ways,  one  of  which  is  perfectly  safe  and  the 
other  of  which  is  subject  to  risk  and  danger,  voluntarily  chooses 
the  latter  and  is  injured,  he  is  guilty  of  contributory  negligence 
and  cannot  recover.  Patterson  v.  Hedden  &  Sons  Co.  90  IST.  Y. 
Supp.  1069.  A  person  crossing  a  railroad  track  may  not  omit  the 
observance  of  due  care  on  his  part,  on  reliance  that  the  railroad 
would  give  the  signals  or  warnings  required  by  due  care  on  its 
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part.  Larsen  v.  U.  8.  Mortgage  and  Trust  Co.  104  App.  Div.  76. 
A  passenger  on  a  street  car  who  rides  for  several  blocks  standing 
upon  the  running  board,  and  does  not  look  ahead  and  observe  a 
wagon  standing  in  the  street,  until  he  is  struck  by  the  shaft,  is 
guilty  of  contributory  negligence  which  will  bar  a  recovery. 
Rosen  v.  Dry  Dock,  East  Broadway,  etc.  R.  Co.  91  N.  Y.  Supp. 
333.  Contributory  negligence  is  not  a  defense  to  a  wilful  and 
wanton  wrong.    Magar  v.  Hammond,  183  N.  Y.  38Y. 

A  passenger  riding  in  an  automobile  is  bound  to  look  and  lis- 
ten for  approaching  trains  when  nearing  a  railroad  track,  and 
to  prevent,  so  far  as  he  can,  the  chauffeur  from  crossing  in  front  of 
a  train ;  and  a  failure  to  perform  that  duty  is  contributory  negli- 
gence. Read  v.  New  York  Central,  etc.  R.  R.  Co.  123  App.  Div. 
228.  But  contributory  negligence  of  the  driver  of  a  motor  car  at 
a  railroad  crossing,  is  not  imputable  to  a  passenger  as  a  matter 
of  law.  Noakes  v.  New  York  Central,  etc.  R.  R.  Co.  121  App. 
Div.  716.  The  doctrine  of  assumption  of  risk  applies  only  to  em- 
ployer and  employee,  and  in  other  cases  is  merged  in  the  question 
of  contributory  negligence.  Brainerd  v.  New  York,  Ontario  and 
W.  R.  R.  Co.  132  App.  Div.  498.  Where  a  person  is  confronted 
with  a  sudden  and  serious  peril,  which  necessitates  quick  thought 
and  rapid  action,  he  is  not  chargeable  with  contributory  negli- 
gence merely  because  at  the  moment  he  did  not  adopt  the  best 
course  to  avoid  injury.  Acker,  M  err  all  and  Condit  v.  Stern,  97 
N.  Y.  Supp.  1041. 

Injuries  to  Children.  —  The  degree  of  care  required  of  an  in- 
fant sui  juris  but  of  immature  judgment,  is  that  which  may  reas- 
onably be  expected  of  a  person  of  its  age,  under  all  of  the  circum- 
stances of  the  case,  and  is  properly  a  question  of  fact.  Wells  v. 
New  York  Central,  etc.  R.  R.  Co.  78  App.  Div.  1.  When  an  in- 
fant is  of  the  age  of  twelve  years  or  over,  he  is  chargeable  with 
the  same  measure  of  care  and  prudence  as  if  he  were  an  adult,  un- 
less it  is  established  as  a  fact  that  he  was  not  possessed  of  sufficient 
capacity  to  exercise  that  degree  of  care  and  prudence.  Charlton 
V.  Forty-second  Street,  etc.  R.  R.  Co.  79  App.  Div.  546.  Negli- 
gence is  not  to  be  imputed  on  the  ground  that  the  parents  of  a 
boy  seven  years  and  eight  months  old,  who  had  been  attending 
school  for  a  year,  was  allowed  to  go  and  come  therefrom  through 
city  streets  unattended.  Sullivan  v.  Union  Ry.  Co.  81  App.  Div. 
596.  The  question  whether  an  infant  under  the  age  of  twelve 
years  is  sui  juris  depends  upon  its  capacity  and  intelligence,  and 
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hence  is  a  question  for  the  consideration  of  the  jury,  in  connec- 
tion with  all  the  facts  and  circumstances  of  the  case.  Dempsey  v. 
Brooldyn  Heights  R.  R.  Co.  98  App.  Div.  182.  The  law  presumes 
an  infant  of  the  age  of  twelve  sui  juris,  but  the  contrary  may  be 
proved  and  found  as  a  matter  of  fact,  the  burden  of  proof  being 
upon  the  party  asserting  it.  Gerher  v.  Boorstein,  113  App.  Div. 
808.  A  child  of  tender  years  is  not  required  to  exercise  the  same 
degree  of  care  aad  prudence  in  the  presence  of  danger  which  is 
required  of  an  adult  under  like  circumstances,  but  is  only  required 
to  exercise  such  care  and  prudence  as  is  commensurate  with  one 
of  its  age  and  intelligence.  Serano  v.  N.  Y.  Central,  etc.  R.  R. 
Co.  188  K  Y.  156. 

In  actions  for  personal  injuries  based  on  negligence,  an  infant, 
whether  sui  juris  or  non  sui  juris  must  exercise  such  reasonable 
care  in  avoiding  injury  of  which  he  complains  as  can  fairly  be 
expected  of  a  child  of  his  age,  natural  capacity,  intelligence,  phy- 
sical condition,  training,  experience,  habits  of  life  and  surround- 
ings.   Ardolino  v.  Reinhardt,  130  App.  Div.  119. 

Proximate  Cause. —  In  order  to  establish  that  the  negligence  com- 
plained of  was  a  proximate  cause  of  the  injury  received,  it  is 
enough  to  show  that  in  the  exercise  of  reasonable  care  the  person 
charged  with  negligence  might  reasonably  have  foreseen  that  some 
injury  would  result  from  his  conduct;  it  need  not  be  shown  that 
he  could  have  reasonably  anticipated  the  actual  occurrence.  Fine 
V.  Inierurhan  Street  Ry.  Co.  91  N.  Y.  Supp.  43.  A  proximate 
cause  is  an  efficient  cause ;  the  one  the  connection  between  which 
and  the  effect  is  plain  and  intelligible.  Sallie  v.  Neia  York  City 
Ry.  Co.  110  App.  Div.  665 ;  Laidlaw  v.  Sage,  158  IST.  Y.  73.  In 
case  of  death  from  accident,  the  proximate  cause  is  the  one  which 
caused  the  death  or  necessarily  set  in  motion  other  causes  -which 
resulted  in  the  death.  lb.  Injury  by  fire  to  the  landowner  ad- 
joining the  premises  upon  which  the  fire  started,  by  a  tort  feasor, 
gives  the  land  owner  adjoining  a  cause  of  action,  the  starting  of 
the  fire  being  the  proximate  cause  of  his  injury.  Phelps  v.  New 
Central,  etc.  R.  R.  Co.  96  IST.  Y.  Supp.  72.  But  where  an  injury 
would  have  happened  irrespective  of  defendant's  negligence,  de- 
fendant is  not  liable  for  any  damage,  though  his  negligence  con- 
tributed thereto.     Carhart  v.  State,  115  App.  Div.  1. 

Presumptions  from  Injury.— The  doctrine  of  res  ipsa  loquitur 
is  a  rule  of  evidence,  to  be  applied,  however,  in  manner  precisely 
the  same  as  is  all  other  evidence  tending  to  establish  a  given  prop- 
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osition,  and  where  facts  and  circumstances  are  proved  out  of  which 
the  rule  arises,  the  party  against  whom  the  rule  operates  is  called 
upon  to  explain;  and,  in  the  absence  of  sufficient  explanation  in 
destruction  of  the  presumption,  the  question  is  to  be  submitted  to 
the  jury  to  be  disposed  of.  Schneider  v.  American  Bridge  Co. 
78  App.  Div.  163.  The  doctrine  of  res  ipsa  loquitur  which  is  ap- 
plicable to  derailments  of  all  steam  railroad  cars,  is  also  applicable 
to  electric  railroad  cars.  Adams  v.  Union  By.  Co.  80  App.  Div. 
136.  The  collapsing  of  the  roof  of  a  structure  placed  over  a  side- 
walk during  the  erection  of  a  building,  and  injuring  a  passerby, 
raises  a  presumption  of  negligence.  Scheller  v.  SiTbermintz,  98 
N.  Y.  Supp.  230.  The  fall  of  a  shed  erected  for  the  support  of 
workmen,  while  being  properly  used  therefor,  is  prima  facie  evi- 
dence of  negligence.  Ferrick  v.  Eidliiz,  123  App.  Div.  587.  But 
the  rule  res  ipsa  loquitur  does  not  apply  in  case  of  an  accident, 
simply  because  it  is  unusual  and  unexplained.  Dittman  v.  Edi- 
son Electric  Illuminating  Co.  125  App.  Div.  691. 

An  unusual  occurrence,  resulting  in  injury,  does  not,  of  itself, 
raise  the  presumption  of  neglect  on  the  part  of  the  person  who  is 
charged  with  the  performance  of  some  duty ;  the  accident  must  be 
such  as,  necessarily,  to  involve  negligence.  Eaton  v.  New  York 
Central  etc.  B.  B.  Co.  195  N.  Y.  267. 

§  3.  Liability  of  one  Person  for  the  Negligence  of  Another. 

The  law  frequently  holds  individuals  liable  for  acts  of  negli- 
gence, although  such  acts  were  not  committed  by  them  in  person. 
And  the  negligence  of  a  clerk,  servant  or  agent  is  frequently  held 
to  be  sufficient  to  render  the  employer  or  principal  liable,  whether 
such  principal  be  a  natural  person  or  a  corporation. 

The  liability  to  make  compensation  for  an  injury  arising  from 
the  negligent  act  of  another  attaches  only  on  the  person  doing 
this  act  or  on  the  person  employing  him.  The  liability  of  any 
one  other  than  the  party  actually  guilty  of  any  wrongful  act  pro- 
ceeds on  the  maxim  that  he  who  does  an  act  through  the  medium 
of  another  is,  in  law,  considered  as  doing  it  himself.  The  party 
employing  another  has  the  selection  of  the  agent  employed,  and 
it  is  but  reasonable  and  just  that  he  who  has  made  choice  of  an 
unskillful  or  careless  person  to  execute  his  orders  should  be  re- 
sponsible for  any  injury  resulting  for  his  want  of  skill  or  want  of 
care.    But  neither  the  principle  of  the  rule  nor  the  rule  itself  can 
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apply  to  a  case  where  the  party  sought  to  he  charged  does  not 
stand  in  the  character  of  employer  to  the  person  by  whose  negligent 
act  the  injury  has  been  occasioned.  City  of  Buffalo  v.  Holloway, 
7  N.  Y.  493. 

And  where  A.  brought  a  box  of  B.,  which  was  in  the  upper  part 
of  the  store  of  the  latter,  and  A.  sent  a  porter  for  it,  who,  in  using 
B.'s  fall,  by  his  consent,  for  letting  the  box  down  to  the  sidewalk, 
negligently  let  the  box  drop  into  the  street  and  thus  injured  the 
plaintiff,  it  was  held  that  B.  was  not  liable  for  the  injury.  Stev- 
ens V.  Armstrong,  6  N.  Y.  435.  So  the  owner  of  land,  who  has 
contracted  with  persons  of  competent  skill  to  build  a  house  there- 
on, is  not  liable  for  the  negligence  of  the  contractor's  servants  in 
the  course  of  the  work.  Gilbert  v.  Beach,  5  Bosw.  445  ;  O'Eowrhe 
V.  Hart,  7  Bosw.  511. 

But  one  who  directs  his  servant  to  remove  the  snow  and  ice 
from  the  roof  of  his  house  is  responsible  for  an  injury  received  by 
a  passenger  in  the  street  from  such  snow  and  ice,  whether  the 
negligence  was  that  of  the  servant  or  that  of  a  stranger  whom  he 
employed  or  who  volunteered  to  assist  him.  Althorf  v.  Wolfe, 
22  N.  Y.  355,  8.  C.  2  Hilt.  344.  Any  one  who  casts  ice,  snow,  or 
other  missiles  from  the  roof  of  a  house  upon  the  sidewalks  of  a 
city  street,  without  stationing  some  one  below  to  warn  passers-by, 
is  guilty  of  gross  negligence.  And  if  a  person  passing  under- 
neath is  injured  by  the  act  it  will  be  presumed  that  such  per- 
son was  negligent  so  as  to  defeat  a  recovery  of  damages  for  the 
injuries.     Ih. 

If  the  owner  of  a  building  employs  a  servant  to  remove  the  roof 
from  his  house  and  directs  him  to  throw  the  materials  upon  his  lot, 
where  no  one  could  be  endangered,  and  the  servant  disregarding 
this  direction  should  earlessly  throw  them  into  the  street,  causing 
an  injury  to  a  passer-by,  the  master  would  be  responsible  therefore 
although  done  in  violation  of  his  instructions.  But  should  the 
servant,  for  some  purpose  of  his  own,  intentionally  throw  material 
upon  a  passenger,  the  master  would  not  be  responsible  for  the  in- 
jury, because  it  would  not  be  an  act  done  in  his  business,  but  a 
departure  therefrom  by  the  servant  to  effect  some  purpose  of  his 
own.  Geovee,  J.,  in  Cosgrove  v.  Ogden,  49  'N.  Y.  255.  See 
Ochsenhein  v.  Shapley,  85  N.  Y.  214,  220. 

A  gas  company  will  be  liable  for  damages  resulting  from  an  ex- 
plosion caused  by  the  negligent  act  of  an  agent  sent  to  stop  a  leak 
and  make  repairs  in  the  pipes  in  the  house  of  a  consumer.     Len- 


NEGLIGENCE.  1407 

nen  v.  Albany  Gas-LigM  Co.  46  Barb.  264,  44  N.  Y.  459.  And 
see  Sdiermerhorn  v.  Metropolitan  Gas-Light  Co.  5  Daily,  144; 
Lanigan  v.  New  Yorlc  Gas-Light  Co.  71  N.  Y.  29. 

The  act  of  a  driver  or  brakeman  of  a  street  car  in  assisting  pas- 
sengers to  get  on  board  of  the  cars  is  an  act  done  in  the  course  of 
his  employment,  and  the  principal  is  liable  for  the  negligence  of 
such  agent  in  the  performance  of  that  duty.  Drew  v.  Sixth  Ave. 
R.  R.  Co.  26  N.  Y.  49.  And  although  the  passenger  was  a  boy 
of  but  eight  years  of  age  it  will  not  be  adjudged  as  a  matter  of  law 
that  it  was  negligence  in  the  parent  to  send  him  on  the  cars  with- 
out a  protector.    Ih. 

It  is  the  duty  of  the  conductor  of  a  street  car  to  give  passengers 
a  reasonably  safe  opportunity  to  alight.  He  must  stop  the  car  a 
reasonable  time  for  this  purpose,  and  if  he  starts  before  the  pas- 
senger has  stepped  down  or  had  reasonable  time  for  that  purpose, 
it  is  negligence  for  which  the  railway  company  will  be  liable  if 
injury  results  to  the  passenger.  Midhado  v.  Brooklyn  City  R.  R. 
Co.  30  ]Sr.  Y.  370;  Poulin  v.  Broadway,  etc.  R.  R.  Co.  2  Jones 
&  Sp.  296,  61  K  Y.  621 ;  Keating  v.  N.  Y.  Cent.  etc.  R.  R.  Co. 
49  N.  Y.  673 ;  CoU  v.  Sixth  Ave.  R.  R.  Co.  49  N.  Y.  671.  So 
if  injury  results  to  a  passenger  entering  a  car,  from  starting  it 
with  a  jerk  before  the  passenger  is  safely  aboard,  the  company 
will  be  liable.  Eppendor  v.  BrooJclyn,  etc.  R.  R.  Co.  69  IST.  Y. 
195;  Ahersloot  v.  Second  Ave.  R.  R.  Co.  131  N.  Y.  599;  Wal- 
lace V.  Third  Ave.  R.  R.  Co.  36  App.  Div.  57. 

The  proprietor  of  a  stage  or  an  omnibus  line  is  liable  for  an 
injury  which  results  either  from  the  negligence  of  a  driver  who 
is  in  his  employ  or  from  the  defective  construction  of  a  stage  or 
ominbus  used  on  his  line.    Harpell  v.  Curtis,  1  E.  D.  Smith,  78. 

So  where  a  servant  negligently  omits  to  tie  or  restrain  his 
employer's  horse,  and  a  third  person  carelessly  frightens  him,  the 
employer,  owner  or  master  is  liable  to  one  who,  without  any  fault 
on  his  part,  is  injured  by  the  horse  in  running  away.  McCahill 
V.  Kipp,  2  E.  D.  Smith,  413.  In  such  a  case  it  is  not  material 
what  frightened  the  horse,  if  he  was  not  properly  taken  care  of 
so  as  to  prevent  his  running.  Ih.  Nor  does  it  affect  the  defend- 
ant's liability  whether  the  person  who  frightened  the  horse  was 
responsible  or  not.  Ih.  And  the  negligence  may  be  found  by  the 
jury,  from  the  circumstances  of  the  case,  without  any  direct  proof 
thereof.  Ih.  But  there  is  no  absolute  rule  of  law  that  requires 
one  who  has  a  horse  in  a  street  to  tie  him  or  to  hold  him  by  the 
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reins.  It  would  doubtless  be  careless  to  leave  a  horse  in  a  street 
wholly  unattended  without  tying  him  to  something.  But  it  is 
common  for  persons  doing  business  in  streets  with  horses  to  leave 
them  standing  in  their  immediate  presence  while  they  atten  dto  the 
business,  and  it  is  not  unlawful  for  them  to  do  so.  See  Wasmer 
V.  Del.  Lack  &  Tf.  E.  R.  Co.  80  IST.  Y.  212.  The  mere  fact  that 
the  defendant's  horse  ran  away  and  injured  the  plaintiff's  horse 
proves  no  wrongful  act  on  the  part  of  the  defendant  and  will  not 
sustain  an  action  for  damages.  Quinlan  v.  Sixth  Ave.  R.  R.  Co. 
4  Daly,  487;  Gotwald  v.  Bernheimer,  6  Daly,  212. 

Under  the  provisions  of  the  statutes  of  this  State,  requiring 
railroad  companies  to  erect  and  maintain  fences  on  the  sides  of 
their  roads,  if  a  fence  is  thrown  down  or  if  it  becomes  defective 
from  any  cause,  it  then  becomes  the  duty  of  the  railroad  com- 
pany to  restore  it  within  a  reasonable  time.  And  although  a 
fence  is  thown  down  and  an  opening  left  therein  by  a  trespasser, 
yet  if  it  is  suffered  to  remain  in  that  condition  for  an  unreason- 
able length  of  time,  a  jury  has  a  right  to  find  that  this  is  negli- 
gence in  the  railroad  company.  Munch  v.  N.  Y.  Cent.  R.  R.  Co. 
29  Barb.  647.  And  when  a  railroad  company  is  in  default  for 
not  repairing  a  gap  in  such  a  fence,  and  a  horse  passes  through 
the  gap  on  the  railroad  track  and  is  there  killed,  the  mere  negli- 
gence of  the  owner  in  permitting  the  horse  to  run  at  large  in  the 
highway  or  to  trespass  upon  a  neighbor's  premises,  will  not  con- 
stitute a  defense  to  an  action  against  the  railroad  company  to 
recover  the  value  of  the  horse.  Ih.;  Corwin  v.  N.  Y.  &  Erie  R.  R. 
Co.  13  N.  Y.  42.  See  Spinner  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  67 
~S.  Y.  153 ;  Connolly  v.  Central  Vermont  R.  R.  Co.  4  App.  Div. 
221 ;  Dayton  v.  N.  Y.  L.  E.  &  W.  R.  R.  Co.  81  Hun,  284;  Craw- 
ford V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  18  Hun,  108 ;  Purdy  v.  N.  Y. 
&  N.  H.  B.  R.  Co.  61  K  Y.  353. 

Where  a  servant,  employed  to  work  on  a  farm  by  the  month, 
directs  his  son,  an  infant  under  his  control,  to  do  an  act  upon  the 
farm,  which  is  within  the  scope  of  the  servant's  employment,  such 
act  will  be  considered  the  act  of  the  servant,  and  if  another  per- 
son sustains  damage  by  the  negligent  manner  in  which  the  act  was 
performed,  the  master  is  liable.  Simons  v.  Monier,  29  Barb.  419. 
And  see  Althorf  v.  Wolfe,  22  JST.  Y.  365. 

So  where  a  party  having  obtained  permission  from  a  municipal 
corporation  to  lay  gas  pipes  in  a  street,  makes  a  contract  with 
another  person  to  do  the  work,  he  is  liable  for  the  negligence  of 


NEGLIGEKCE.  1409 

the  servants  of  the  latter,  in  consequence  of  which  an  injury  is 
sustained  by  an  individual.  McCamus  v.  Citizens'  Gas  Light  Co. 
40  Barb.  380.  It  is  the  duty  of  such  party  to  restore  the  street 
to  a  condition  which  will  allow  passengers  to  cross  over  it  in  safe- 
ty; and  he  cannot  avoid  the  consequences  of  a  failure  to  do  so 
by  showing  that  he  contracted  with  others  to  perform  his  duty  for 
him.  lb.  See  Clijford  v.  Dam,  81  N.  Y.  52.  A  railroad  cor- 
poration cannot  relieve  itself  from  liability  for  the  negligent  acts 
of  those  operating  it  by  leasing  its  road  to  an  individual  without 
the  consent  of  the  legislature.  Abbott  v.  Johnstown,  Gloversville 
&  Kingsboro  Horse  B.  R..  Co.  80  IST.  Y.  27.  Nor  can  the  lessee 
of  a  railroad  corporation  escape  liability  for  injuries  resulting 
from  its  negligence  in  keeping  and  maintaining  the  road  in  a 
safe  condition  merely  upon  the  ground  that  he  is  the  lessee. 
Wasmer  v.  Del.  Lack.  c&  W.  B.  B.  Co.  80  K  Y.  212. 

But  notwithstanding  the  law  holds  a  principal  liable  for  the 
acts  of  his  agent  and  a  master  for  the  acts  of  his  servant,  there 
are  still  cases  in  which  a  person  may  employ  another  to  do  work 
and  the  employer  not  be  liable  for  his  negligence.  The  general  rule 
is,  that  where  the  work  is  done  under  a  contract,  and  an  injury 
occurs  to  an  individual  from  the  act  or  negligence  of  the  servants 
of  the  contractor  and  not  those  of  the  owner,  the  owner  is  not 
responsible.  Vanderpool  v.  Husson,  28  Barb.  196;  Blake  v. 
Ferris,  5  JS^.  Y.  48 ;  Pack  v.  Mayor  of  N.  F.  8  A".  Y.  222 ;  Kelly 
v.  Mayor  of  N.  Y.,  11  N.  Y.  432 ;  King  v.  N.  Y.  C.  &  H.  B.  B. 
B.  Co.  66  K  Y.  181 ;  Town  of  Pierrepont  v.  Loveless,  72  Jf.  Y. 
211 ;  Herrington  v.  Village  of  Lansingburg,  110  IST.  Y.  145  ;  Boe- 
mer  v.  Striker,  142  N.  Y.  134;  Berg  v.  Parsons,  156  IST.  Y.  109. 

There  are  certain  exceptional  cases  in  which  a  person  employ- 
ing a  contractor  is  liable,  which,  briefly  stated,  are:  Where  the 
employer  personally  interferes  with  the  work  and  the  acts  per- 
formed by  him  occasion  the  injury;  where  the  injury  is  the  neces- 
sary result  of  the  contract;  where  the  thing  contracted  to  be  done 
is  unlawful;  where  the  acts  performed  create  a  public  nuisance, 
and  where  an  employer  is  bound  by  a  statute  to  do  a  thing  effi- 
ciently and  an  injury  results  from  its  inefficiency.  Stevens  v. 
Armstrong,  6  N.  Y.  436 ;  City  of  Buffalo  v.  HoUoway,  7  IST.  Y. 
493 ;  Mayor  of  New  York  v.  Bailey,  2  Denio,  442 ;  Congreve  v. 
Morgan,  5  Duer,  495 ;  King  v.  N.  Y.  C.  &  H.  B.  B.  B.  Co.,  66 
K  Y.  181,  185;  Berg  v.  Parsons,  156  ]S^.  Y.  109;  Deming  v. 
Terminal  By.  Co.  49  App.  Div.  493. 
89 
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The  rule  of  respondeat  superior  is  based  upon  the  right  which 
the  employer  has  to  select  his  servants,  to  discharge  them  if  not 
competent,  skillful  or  well  behaved,  and  to  direct  and  control  them 
while  in  his  employ.  The  rule  has  no  application  to  a  case  in 
which  this  power  does  not  exist.  Kelly  v.  Mayor  of  New  Yorh, 
11  N.  Y.  432;  Maxamilian  v.  Mayor,  62  N.  Y.  160;  Ham  v. 
Mayor,  70  IST.  Y.  459. 

The  plaintiff  and  the  defendant  were  owners  of  adjoining  lots, 
and  the  latter  built  a  wall  upon  his  lot  along  the  boundary  line 
between  them.  The  wall  was  built  by  D.  and  C.  under  a  written 
contract.  The  defendant  furnished  nothing  but  the  materials  for 
the  wall,  but  he  did  not  employ  any  workmen  nor  did  he  exercise 
any  control  over  them,  and  it  was  held  that  the  defendant  was  not 
liable  to  the  plaintiff  for  the  damages  caused  by  the  blowing  down 
of  the  wall  before  it  was  completed,  because  the  relation  of  master 
and  servant  or  that  of  principal  and  agent  did  not  exist  between 
the  defendant  and  those  by  whom  the  wall  was  constructed. 
Benedict  v.  Martin,  36  Barb.  288. 

So  where  an  owner  of  land  was  about  to  erect  a  building  on 
his  lot  and  he  contracted  with  a  person  to  furnish  and  set  the 
marble  for  the  front  thereof,  agreeably  to  certain  specifications 
and  for  a  definite  sum  which  was  agreed  on,  and  such  owner  of 
the  land  neither  interfered  with  the  work  nor  reserved  any  right 
of  interference  or  direction,  it  was  held  that  the  owner  was  not 
liable  to  a  third  person  for  any  injury  which  he  might  have  sus- 
tained in  consequence  of  the  negligence  of  the  contractor's  em- 
ployees who  were  engaged  in  setting  the  marble,  for  in  such  a 
case  those  employees  are  not  the  owner's  servants.  Potter  v.  Sey- 
mour, 4  Eosw.  140;  Gourdier  v.  Cormack,  2  E.  D.  Smith,  254. 

A  municipal  corporation,  while  within  the  general  rule  that  the 
superior  or  employer  must  answer  civilly  for  the  negligence  or 
want  of  skill  of  an  agent  or  servant  in  the  course  of  his  employ- 
ment, by  which  another  is  injured,  is  not  liable  if  the  act  done 
is  without  the  scope  of  the  corporate  powers,  whether  its  officers 
directed  the  performance  or  it  was  done  without  any  express  di- 
rection or  command.  Smith  v.  City  of  Rochester,  76  N.  Y.  506. 
See  Hughes  v.  County  of  Monroe,  147  IST.  Y.  49. 

A  railroad  company  is  not  liable  for  a  mistaken  exercise  of 
judgment  on  the  part  of  its  employees  when  the  circumstances 
are  such  as  to  afford  no  time  for  deliberation ;  and  the  failure  of 
an  employee,  when  confronted  with  a  sudden  emergency  to  exer- 
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cise  the  best  judgment  the  case  renders  possible,  does  not  establish 
lack  of  care  and  skill  upon  his  part,  rendering  the  company 
liable.  Bittner  v.  Crosstown  Rij.  Co.  153  K  Y.  76 ;  Stabenau  v. 
Atlantic  Ave.  R.  B.  Co.  155  IST.  Y.  511;  Wynn  v.  Central  Parh, 
N.  &  E.  B.  B.  B.  Co.  133  N.  Y.  575 ;  Leiois  v.  Long  Island  B. 
R.  Co.  162  ]Sr.  Y.  52 ;  Piehl  v.  Albany  Bailway,  19  App.  Div.  471. 

§  4.  Where  Acts  of  Negligence  are  not  Actionable. 

There  are  some  instances  in  which  no  action  can  be  maintained 
against  a  principal  for  negligent  acts  of  his  servants.  And  where 
a  principal  has  several  persons  in  his  employment,  and  one  of 
them  is  injured  by  the  negligence  of  another,  no  action  lies  against 
the  principal.  The  law  upon  this  subject  cannot  be  more  concisely 
stated  than  to  give  the  language  of  the  court  by  Allen^  J.,  in 
Wright  v.  N.  Y.  Cent.  B.  B.  Co.  25  N.  Y.  564-567,  adding  there- 
to, for  convenience  of  reference,  some  of  the  more  recent  cases 
sustaining  in  whole  or  in  part  the  language  quoted : 

"Certain  principles  touching  the  liability  of  the  master  to  the 
servant,  for  injuries  sustained  by  the  latter  in  the  course  of  his 
eiaployment,  have,  by  the  decisions  in  this  State  and  several  sister 
States,  as  well  as  in  England,  become  so  well  settled,  that  they  need 
only  be  stated.  They  cannot  be  disturbed,  neither  can  their  au- 
thority be  disregarded. 

"1.  A  master  is  not  responsible  to  those  in  his  employ  for  in- 
juries resulting  from  the  negligence,  carelessness  or  misconduct 
of  a  fellow  servant  engaged  in  the  same  general  business."  Malone 
v.  Hathaway,  64  N.  Y.  5;  Henry  v.  Staten  Island  By.  Co.  81 
K  Y.  373;  Hofnagle  v.  N.  Y.  C.  &  H.  B.  B.  B.  Go.  55  N.  Y. 
608 ;  Gallagher  v.  McMullin,  25  App.  Div.  271 ;  Simone  v.  Kirk, 
57  App.  Div.  461 ;  Brown  v.  Terry,  67  App.  Div.  223. 

O'Keefe  v.  Degnon  Realty,  etc.  Co.  141  App.  Div.  701 ;  Con- 
nell  V.  New  York  Central  etc.  B.  R.  Co.  144  App.  Div.  664; 
Malaverneri  v.  Turner  Construction  Co.  141  App.  Div.  360 ; 
Santiago  v.  John  E.  Walsh  Stevedore  Co.  137  App.  Div.  611; 
McDonnell  v.  A.  J.  Rolinson  Co.  100  K  E.  Eep.  45 ;  O'Connell 
V.  Thompson- Starr ett  Co.  72  App.  Div.  47 ;  Froimfelker  v.  Dela- 
ware, Lackawanna  and  Western  R.  R.  Co.  74  App.  Div.  224; 
Klas  V.  Hudson  River  Ore  and  Iron  Co.  77  App.  Div.  566 ;  Bres- 
lin  v.  Sparks,  97  App.  Div.  69 ;  Riola  v.  New  York  Central  and 
H.  R.  R.  R.  Co.  97  App.  Div.  252 ;  Oillen  v.  McAllister,  97  App. 
Div.  310;  Belt  v.  DuBois  Sons  Co.  97  App.  Div.  392;  Foster  v. 
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International  Paper  Co.  183  N.  Y.  45;  McQueen  v.  Delaware,  L. 
and  W.  R.  R.  Co.  102  App.  Div.  195 ;  Quinn  v.  National  Sugar 
Refining  Co.  102  App.  App.  Div.  47;  McAuley  v.  New  York 
Central  etc.  R.  R.  Co.  Ill  App.  Div.  117.  As  to  modification  of 
''fellow  servant"  law  as  to  railroads,  see  Kent  v.  Jamestown  Street 
Ry.  Co.  135  IST.  Y.  Supp.  664;  Date  v.  New  York  Glucose  Co. 
114  App.  Div.  789 ;  Kelly  v.  Delaxvare  L.  and  TF .  R.  R.  Co.  192 
]Sr.  Y.  203 ;  Kupferman  v.  Hopper  and  Son,  Inc.  122  App.  Div. 
31;  HoM  V.  Hewitt  Motor  Co.  121  App.  Div.  806;  Ladiew  v. 
Sherwood  Metal  Working  Co.  125  App.  Div.  65 ;  Fouquet  v. 
Nev)  York  Central  etc.  R.  R.  Co.  123  App.  Div.  804;  Finnigwn 
v.  New  York  Contracting  Co.  122  App.  Div.  712 ;  Highie  v. 
Board  of  Education  of  New  York,  122  App.  Div.  483 ;  Durkee  v. 
Hudson  Valley  Ry.  Co.  122  App.  Div.  278 ;  Evans  v.  Eastman 
Kodak  Co.  129  App.  Div.  768 ;  House  v.  Lehigh  Valley  R.  R.  Co. 
128  App.  Div.  756 ;  Carlin  v.  New  York,  New  Haven  &  H.  R.  R. 
Co.  137  App.  Div.  71;  Miller  v.  American  Sugar  Co.  138  App. 
Div.  512 ;  Deehack  v.  Gair  Co.  143  App.  Div.  489 ;  Impellizzieri 
V.  Cranford,  141  App.  Div.  755 ;  Eagan  v.  Buffalo  TJnion  Termi- 
nal Co.  200  E".  Y.  478. 

"2.  The  rule  exempting  the  master  is  the  same,  although  the 
grades  of  the  servants  or  employees  are  different,  and  the  person 
injured  is  inferior  in  rank,  and  subject  to  the  directions  and  gen- 
eral control  of  him  by  whose  act  the  injury  is  caused."  Loughlin 
V.  State  of  New  York,  105  IST.  Y.  159  ;  Hofnagle  v.  N.  Y.  C.  &  H. 
R.  B.  R.  Co.  55  N.  Y.  608 ;  McCosker  v.  Long  Island  R.  R.  Co. 
84  ]Sr.  Y.  77;  Malone  v.  Hathaway,  64  W.  Y.  5,  9;  Crispin  v. 
Babbitt,  81  IST.  Y.  516;  Brick  v.  Rochester,  etc.  R.  R.  Co.  98 
N.  Y.  211 ;  Keenan  v.  N.  Y.  L.  E.  &  W.  R.  R.  Co.  145  N.  Y. 
190. 

"3.  ISTeither  is  it  necessary,  in  order  to  bring  a  case  within  the 
general  rule  of  exemption,  that  the  servants — the  one  that  suf- 
fers and  the  one  that  causes  the  injury — should  be  at  the  time 
engaged  in  the  same  operation  or  particular  work.  It  is  enough 
that  they  are  in  the  employment  of  the  same  master,  engaged 
in  the  same  common  enterprise,  both  employed  to  perform  duties 
and  services  tending  to  accomplish  the  same  general  purposes,  as 
in  maintaining  and  operating  a  railroad,  operating  a  factory,  work- 
ing a  mine,  or  erecting  a  building.  The  question  is,  whether  they 
are  under  the  same  general  control."  Ross  v.  iV.  Y.  C.  &  H.  R. 
R.  R.  Co.  5  Hun,  488. 
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"4.  The  master  is  liable  to  his  servant  for  any  injury  happen- 
ing to  him  from  the  misconduct  or  personal  negligence  of  the  mas- 
ter, and  this  negligence  may  consist  in  the  employment  of  unfit 
and  incompetent  servants  and  agents,  or  in  the  furnishing  for  the 
work  to  he  done,  or  for  the  use  of  the  servant,  machinery  or  other 
implements  and  facilities  improper  and  unsafe  for  the  purposes  to 
which  they  are  to  be  applied.  The  employer  does  not  undertake 
with  each  or  any  of  his  employees  for  the  skill  and  competency 
of  the  other  employees  engaged  in  and  about  the  same  service,  or 
for  the  sufEciency  and  safety  of  the  materials  and  implements 
furnished  for  the  work,  or  for  the  convenience  or  comfort  of  the 
laborer;  since  neglect  and  want  of  due  care  in  the  selection  and 
employment  of  the  agent  or  servant  through  whose  want  of  skill 
or  competency  an  injury  is  caused  to  a  fellow  servant,  must  be 
shown  in  order  to  charge  the  master;  and  if  the  injury  arises 
from  a  defect  or  insufficiency  in  the  machinery  or  implements  fur- 
nished to  the  servant  by  the  master,  knowledge  of  the  defect  or 
insufficiency  must  be  brought  home  to  the  master,  or  proof  given 
that  he  was  ignorant  of  the  same  through  his  own  negligence  and 
want  of  proper  care;  in  other  words,  it  must  be  shown  that  he 
either  knew,  or  ought  to  have  known,  the  defects  which  caused 
the  injury."  The  master  is  not  an  insurer  that  all  his  servants 
shall  perform  his  duty,  and  he  perform  his  duty  to  the  servant  in 
this  regard  in  proving  a  system  of  inspection  and  intrusting  its  per- 
formance to  competent  hands.  Koehler  v.  New  York  Steam  Com- 
pany, 84  App.  Div.  221. 

"Personal  negligence  is  the  gist  of  the  action.  It  is  not  enough 
that  the  foreman  and  general  superintendent  of  the  work  is  guilty 
of  negligence,  causing  injury  to  the  subordinates."  De  Forest  v. 
Jewett,  19  Hun,  509 ;  Leonard  v.  Collins,  70  N.  Y.  90 ;  Cone  v. 
Delaware,  Lack.  &  W.  R.  R.  Co.  81  K  Y.  206 ;  Baulec  v.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.  59  K  Y.  353 ;  Chaprwan  v.  Erie  Ry.  Co.  55  N. 
Y.  579;  IlasUn  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  65  Barb.  129, 
56  N.  Y.  608;  Park  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  155  N.  Y. 
215  ;  Lambrecht  v.  Pfizer,  49  App.  Div.  82  ;  Trapasso  v.  Coleman, 
76  N.  Y.  Supp.  798;  LaPoint  v.  Howland  Paper  Co.  77  N.  Y. 
Supp.  669;  O'Connell  v.  Clark,  78  K  Y.  Supp.  93;  Bateman  v. 
New  York  Central,  etc.  R.  R.  Co.  67  App.  Div.  241 ;  Litchfield  v. 
Buffalo  &  Rochester  Ry.  Co.  73  App.  Div.  1 ;  Palcheski  v.  Brook- 
lyn Heights  R.  R.  Co.  69  App.  Div.  440 ;  Stackpole  v.  Wray,  74- 
App.  Div.  310;  Ingram  v.  Foshurgh,  73  App.  Div.  129;  Duffy  v. 
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WilUamSj  71  App.  Div.  110;  Manning  v.  Genesee  River  &  LaJce 
Ontario  Steamboat  Co.  66  App.  Div.  314;  Slcapina  v.  National 
Sugar  Refining  Co.  83  App.  Div.  21;  Dickscheid  v.  Betz,  80  App. 
Div.  8 ;  Ivers  v.  Minnesota  Dock  Co.  84  App.  Div.  27 ;  Peet  v. 
Remington  Paper  Co.  86  App.  Div.  101 ;  Hoff  v.  American  Fire 
Engine  Co.  88  App.  Div.  324;  Wagner  v.  Neic  York,  Chicago  & 
St.  Louis  R.  R.  Co.  93  App.  Div.  14;  Hackett  v.  Masterson,  88 
App.  Div.  73 ;  Kindorf  v.  Hoellerer,  87  App.  Div.  628 ;  Rya7i  v. 
Third  Avenue  R.  R.  Go.  92  App.  Div.  306 ;  Dillon  v.  National 
Goal  Tar  Co.  181  N.  Y.  215 ;  Davis  v.  Martin,  111  App.  Div. 
411 ;  Madin  v.  Norcross  Bros.  Co.  98  N.  Y.  Supp.  223  ;  Andrews  v. 
Reiners,  112  App.  Div.  378;  Cunningham  v.  Pierce,  112  App. 
Div.  65 ;  Agresta  v.  Stevenson,  112  App.  Div.  367 ;  Paul  v.  Vi'cst- 
inghouse,  Church  Kerr  Co.  113  App.  Div.  515;  Lynch  v.  Shanley 
Co.  112  App.  Div.  305;  Fasani  v.  New  York  Central,  etc.  R.  R. 
Co.  109  App.  Div.  404;  Moran  v.  Midligan,  110  App.  Div.  208; 
Creswell  v.  United  Shirt  &  Collar  Co.  115  App.  Div.  12;  Lough- 
lin  V.  Brassil,  187  N.  Y.  128 ;  Citrone  v.  O'Rourke  Engineering 
Co.  188  N.  Y.  339';  Russell  v.  Le%/i  Valley  R.  R.  Co.  188  N.  Y. 
344;  Hart  v.  Village  of  Clifton,  115  App.  Div.  761';  Bertolani  v. 
United  Engineering  Co.  120  App.  Div.  192  ;  Rockstrow  v.  Astoria 
MarUe  Go.  121  App.  Div.  144;  Kellogg  v.  iVew  For/c  Edison  Go. 
120  App.  Div.  410;  Kelly  v.  American  Locomotive  Go.  121  App. 
Div.  81;  Pearsall  v.  New  York,  Lake  Erie  &  W.  R.  R.  Co.  189 
N.  Y.  474;  King  v.  Reid,  124  App.  Div.  121 ;  Garron  v.  Standard 
Refrigerator  Go.  122  App.  Div.  296;  Hamilton  v.  Niles-Bennett- 
Pond  Co.  192  N.  Y.  179 ;  Bradford  v.  5a»A;er  Bros.  Co.  122  App, 
Div.  523;  McGrath  v.  Fibre  Conduit  Co.  122  App.  Div.  424; 
Burke  v.  Witherbee,  98  N.  Y.  562  ;  Wren  v.  Kennedy  Valve  Man- 
ufacturing Go.  122  App.  Div.  289 ;  Ripp  v.  Fuchs,  129  App.  Div. 
321;  Aitken  v.  Cornell  Co.  130  App.  Div.  824;  Powers  v.  First 
National  Bank,  133  App.  Div.  257 ;  Fahey  v.  New  Amsterdam 
Gas.  Go.  134  App.  Div.  611. 

"5.  If  the  servant  sustaining  an  injury  through  the  unskillful- 
ness  or  insufficiency  in  numbers  or  otherwise  of  his  fellow  labor- 
ers, or  defects  in  the  machinery  or  conveniences  furnished  by  his 
employer,  has  the  same  knowledge  or  means  of  knowledge  of  the 
uuskillfulness  and  deficiencies  referred  to  as  his  employer,  he  can- 
not sustain  an  action  for  the  injury,  but  will  be  held  to  have  vol- 
untarily assumed  all  the  risks  of  the  employment,  incurred,  as 
they  were,  by  the  want  of  skill  and  the  incompetency  of  those 
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employed  with  him,  or  the  defective  machinery  used  in  the  work." 
Haskin  v.  N.  Y.  C.  &  H.  B.  B.  B.  Co.  65  Barb.  129,  56  N.  Y. 
608 ;  Laning  v.  N.  Y.  Gent.  B.  B.  B.  Co.  49  N.  Y.  521 ;  Windover 
V.  Troy  City  By.  Co.  4  App.  Div.  202. 

"6.  It  is  not  sufficient  to  charge  the  master  for  injuries  to  his 
servant,  that  others  of  his  employees  vrere  unskillful  or  incom- 
petent, or  the  machinery,  etc.  unsafe  and  unfit  for  the  purpose, 
unless  the  injury  complained  of  resulted  from  those  causes.  If 
it  was  occasioned,  notwithstanding  such  defects,  by  the  negligence 
of  a  fellow  servant,  the  master  is  not  responsible."  See  Henry 
V.  Staten  Island  By.  Co.  81  JST.  Y.  373 ;  Stringham  v.  Stewart,  27 
Hun,  562 ;  Murphy  v.  Boston  &  Albany  B.  B.  Co.  88  N.  Y.  146. 

The  doctrine  of  the  principal  case  cited  ( Wright  v.  N.  Y.  Cent. 
B.  B.  Co.)  while  repeatedly  affirmed  by  the  courts,  needs  explana- 
tion to  adapt  it  to  all  cases  in  which  the  servant  has  been  injured 
through  negligence  while  in  the  discharge  of  his  duties  to  his 
employer. 

The  statute  respecting  the  liability  of  employers  for  injuries 
to  servants,  known  as  the  Employers'  Liability  Law,  was  en- 
acted as  chapter  600  of  the  Laws  of  1902,  and  has  been  incorpo- 
rated into  the  statute  known  as  the  Labor  Law,  Consolidated  Laws, 
chapter  31,  being  chapter  36  of  the  Laws  of  1909,  and  amended 
by  chapter  352  of  the  Laws  of  1910,  sections  200  to  204a.  This 
statute,  so  far  as  the  same  is  pertinent  to  this  work,  reads  as  fol- 
lows:    Section  200: 

EMPLOYER'S  LIABIUTY  FOR  INJURIES.  When  personal  injury 
is  caused  to  an  employee  who  is  himself  in  the  exercise  of 
due  care  and  diligence  at  the  time':  (1.)  By  reason  of  any  de- 
fect in  the  condition  of  the  ways,  works,  machinery,  or  plant, 
connected  with  or  used  in  the  business  of  the  employer 
which  arose  from  or  had  not  been  discovered  or  remedied 
owing  to  the  negligence  of  the  employer  or  of  any  person  in  the 
service  of  the  employer  and  intrusted  by  him  with  the  duty  of 
seeing  that  the  ways,  works,  machinery  or  plant,  were  in  proper 
condition ;  (2).  By  reason  of  the  negligence  of  any  person  in  the 
service  of  the  employer  intrusted  with  any  superintendence  or  by 
reason  of  the  negligence  of  any  person  intrusted  with  authority  to 
direct,  control  or  command  any  employee  in  the  performance  of 
the  duty  of  such  employee.  The  employee,  or  in  case  the  injury 
results  in  death,  the  executor  or  administrator  of  a  deceased  em- 
ployee who  has  left  him  surviving  a  husband,  wife  or  next  of 
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kin,  shall  have  the  same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  employee  had  not  been  an  employee 
of  nor  in  the  service  of  the  employer  nor  engaged  in  his  work. 
The  provisions  of  law  relating  to  actions  for  causing  death  by 
negligence,  so  far  as  the  same  are  consistent  with  this  act,  shall 
apply  to  an  action  brought  by  an  executor  or  administrator  of  a 
deceased  employee,  suing  under  the  provisions  of  this  article. 
If  an  employer  enters  into  a  contract,  written  or  verbal,  with  an 
independent  contractor  to  do  part  of  such  employer's  work,  or  if 
such  contractor  enters  into  a  contract  with  a  subcontractor  to  do 
all  or  any  part  of  the  work  coinprised  in  such  contractor's  con- 
tract with  the  employer,  such  contract  or  subcontract  shall  not 
bar  the  liability  of  the  employer  for  the  injuries  to  the  employees 
of  such  contractor  or  subcontractor,  caused  by  any  defect  in  the 
condition  of  the  ways,  works,  machinery,  or  plant,  if  they  are 
the  property  of  the  employer  or  are  furnished  by  him,  and  if  such 
defect  arose,  or  had  not  been  discovered  or  remedied,  through 
the  negligence  of  the  employer,  or  of  some  person  intrusted  by 
him  with  the  duty  of  seeing  that  they  were  in  proper  condition. 

201.  Notice  to  be  Served. — No  action  for  recovery  of  compensa- 
tion for  injury  or  death  under  this  article  shall  be  maintained 
unless  notice  of  the  time,  place  and  cause  of  the  injury  is  given 
to  the  employer  within  one  hundred  and  twenty  days  and  the 
action  is  commenced  within  one  year  after  the  occurrence  of  the 
accident  causing  the  injury  or  death.  The  notice  required  by  this 
section  shall  be  in  writing  and  signed  by  the  person  injured  or 
by  some  one  in  his  behalf,  but  if  from  physical  or  mental  inca- 
pacity it  is  impossible  for  the  person  injured  to  give  notice  within 
the  time  provided  by  this  section,  he  may  give. the  same  within 
ten  days  after  the  incapacity  is  removed.  In  case  of  his  death 
without  having  given  such  notice,  his  executor  or  administrator 
may  give  such  notice  within  sixty  days  after  his  appointment, 
but  no  notice  under  the  provisions  of  this  section  shall  be  deemed 
to  be  invalid  or  insufficient  solely  by  reason  of  any  inaccuracy 
in  stating  the  time,  place  or  cause  of  the  injury,  if  it  be  shown 
that  there  was  no  intention  to  mislead  and  that  the  party  entitled 
to  such  notice  was  not  in  fact  misled  thereby.  If  such  notice  does 
not  apprise  the  employer  of  the  time,  place,  or  cause  of  injury, 
he  may,  within  eight  days  after  service  thereof,  serve  upon  the 
sender  a  written  demand  for  a  further  notice,  which  demand 
must  specify  the  particular  in  which  the  first  notice  is  claimed  to 
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be  defective,  and  a  failure  by  the  employer  to  make  such  demand 
as  herein  provided  shall  be  a  waiver  of  all  defects  that  the  notice 
may  contain.  After  service  of  such  demand  as  herein  provided, 
the  sender  of  such  notice  may  at  any  time  within  eight  days  there- 
after serve  an  amended  notice  which  shall  supersede  such  first 
notice,  and  have  the  same  effect  as  an  original  notice  hereunder. 
The  notice  required  by  this  section  shall  be  served  on  the  employer, 
or  if  there  is  more  than  one  employer,  upon  one  of  such  employers, 
and  may  be  served  by  delivering  the  same  to  or  at  the  residence 
or  place  of  business  of  the  person  on  whom  it  is  to  be  served.  The 
notice  or  demand  may  be  served  by  post  by  letter  addressed  to 
the  person  on  whom  it  is  to  be  served,  at  his  last  known  place  of 
residence  or  place  of  business,  and  if  served  by  post  shall  be 
deemed  to  have  been  served  at  the  time  when  the  letter  containing 
the  same  would  be  delivered  in  the  ordinary  course  of  the  post. 
When  the  employer  is  a  corporation,  notice  shall  be  served  by  de- 
livering the  same  or  by  sending  it  by  post  addressed  to  the  office 
or  principal  place  of  business  of  such  corporation. 

202.  Assumption  of  Risks ;  Contributory  Negligence,  When  a  Ques- 
tion of  Fact. — An  employee  by  entering  upon  or  continuing  in  the 
service  of  the  employer  shall  be  presumed  to  have  assented  to  the 
necessary  risks  of  the  occupation  or  employment  and  no  others. 
The  necessary  risks  of  the  occupation  or  employment  shall,  in  all 
cases  arising  after  this  article  takes  effect,  be  considered  as  in- 
cluding those  risks,  and  those  only,  inherent  in  the  nature  of 
the  business  which  remain  after  the  employer  has  exercised  due 
care  in  providing  for  the  safety  of  his  employees,  and  has  com- 
plied with  the  laws  affecting  or  regulating  such  business  or  occu- 
pation for  the  greater  safety  of  such  employees.  In  an  action 
brought  to  recover  damages  for  personal  injuries  or  for  death 
resulting  therefrom  received  after  this  act  takes  effect,  owing 
to  any  cause,  including  open  and  visible  defects,  for  which  the 
employer  would  be  liable  but  for  the  hitherto  available  defense 
of  assumption  of  risk  by  the  employee,  the  fact  that  the  employee 
continued  in  the  service  of  the  employer  in  the  same  place  and 
course  of  employment  after  the  discovery  by  such  employee,  or 
after  he  had  been  informed  of  the  danger  of  personal  injury 
therefrom  shall  not  be,  as  matter  of  fact  or  as  matter  of  law,  an 
assumption  of  the  risk  of  injury  therefrom,  but  an  employee,  or 
his  legal  representative,  shall  not  be  entitled  under  this  article 
to  any  right  of  compensation  or  remedy  against  the  employer  in 
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any  case  where  such  employee  knew  of  the  defect  or  negligence 
which  caused  the  injury,  and  failed,  within  a  reasonable  time,  to 
give,  or  cause  to  be  given,  information  thereof  to  the  employer, 
or  to  some  person  superior  to  himself  in  the  service  of  the  em- 
ployer, or  who  had  intrusted  to  him  some  superintendence,  unless 
it  shall  appear  on  the  trial  that  such  defect  or  negligence  was 
known  to  such  employer,  or  superior  person,  prior  to  such  injuries 
to  the  employee ;  or  unless  such  defect  could  have  been  discovered 
by  such  employer  by  reasonable  and  proper  care,  tests  or  inspec- 
tion. 

202a.  Trial;  Burden  of  Proof.— On  the  trial  of  any  action 
brought  by  an  employee  or  his  personal  representative  to  recover 
damages  for  negligence  arising  out  of  and  in  the  course  of  such 
employment,  contributory  negligence  of  the  injured  employee  shall 
be  a  defense  to  be  so  pleaded  and  proved  by  the  defendant. 

The  following  cases  under  the  statute,  among  a  multitude  of 
others,  illustrate  the  rule  of  assumption  of  risk  of  employment 
by  employees.  Dowd  v.  New  York,  Ontario  and  W.  R.  R.  Co. 
170  N.  Y.  459 ;  Sherlock  v.  Sherlock,  66  App.  Div.  328 ;  Rice  v. 
Eureka  Paper  Co.  70  App.  Div.  336 ;  Devoe  v.  New  York  Cen- 
tral etc.  R.  R.  Co.  70  A.  D.  495 ;  DePetro  v.  Empire  Portland 
Cement  Co.  70  App.  Div.  501 ;  Young  v.  Dietzgen  Co.  72  App. 
Div.  618 ;  Trapasso  v.  Coleman,  74  App.  Div.  33 ;  Field  v.  New 
York  Central  etc.  R.  R.  Co.  86  App.  Div.  148 ;  Jenks  v.  Thomp- 
son, 83  App.  Div.  343;  Eapella  v.  Nichols  Chemical  Co.  83  App. 
Div.  45;  Willdigg  v.  Knox,  80  App.  Div.  390;  Huebner  v.  Ham- 
mond, 80  App.  Div.  122 ;  Gersiner  v.  Neiu  York  Central  etc. 
R.  R.  Co.  81  App.  Div.  562 ;  Batty  v.  Niagara  Falls  Hydraulic 
etc.  Co.  79  App.  Div.  466;  Kilkin  v.  New  York  Central  etc. 
R.  R.  Co.  76  App.  Div.  529;  Harvey  v.  McConchie,  77  App. 
Div.  361;  Drake  v.  Auburn  City  R.  R.  Co.  173  K  T.  466; 
Scheier  v.  Quirin,  77  App.  Div.  624;  Kline  v.  Abraham,  178 
N.  Y.  377 ;  White  v.  Lewiston  and  Youngstown  etc.  Ry.  Co. 
94  App.  Div.  4;  Lou^hay  v.  Erie  R.  R.  Co.  95  App.  Div.  102; 
Vykess  v.  Duncan  Co.  88  App.  Div.  129 ;  Davitt  v.  Metropolitan 
Street  Ry.  Co.  106  App.  Div.  567;  Mullins  v.  Manhattan  Brass 
Go.  93  N.  Y.  Supp.  635 ;  Lajfan  v.  Metropolitan  Street  Ry.  Co. 
108  App.  Div.  288 ;  Anglin  v.  American  Construction  and  Trading 
Co.  109  App.  Div.  237;  Voorhees  v.  Hudson  River  Telephone 
Go.  109  App.  Div.  465;  O'Brien  v.  Buffalo  Furnace  Co.  183 
K  Y.  317;  Stevens  v.  Gair,  109  App.  Div.  621;  the  case  last 
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cited  is  an  interesting  one  in  applying  the  rule  as  to  assumption 
of  risk  of  employment  by  minors ;  Wynkoop  v.  Ludlow  Valve  Mfg. 
Co.  122  App.  Div.  729;  Cadigan  v.  Glens  Falls  Gas  etc.  Co.  112 
App.  Div.  751 ;  Lynch  v.  Ainerican  Linseed  Co.  113  App.  Div. 
502;  O'Neil  v.  Karr,  110  App.  Div.  571;  Eierncm  v.  Eidlitz, 
115  App.  Div.  141 ;  Roche  v.  India  Rubber  etc.  Insulating  Co. 
115  App.  Div.  582 ;  Cleric  v.  New  York  Central  etc.  R.  R.  Co. 
115  App.  Div.  813;  Ortolano  v.  Degnon  Contracting  Co.  120 
App.  Div.  59 ;  Krug  v.  American  Sugar  Refining  Co.  120  App. 
Div.  537;  Strong  v.  Rutland  R.  R.  Co.  121  App.  Div.  391; 
King  v.  Ford,  121  App.  Div.  404;  Willis  v.  Thompson- Starrett 
Go.  104  N.  T.  Supp.  668;  Altman  v.  Schiuah  Mfg.  Co.  104 
N.  Y.  Supp.  349 ;  Ware  v.  Ithaca  Street  Ry.  Co.  125  App.  Div. 
323 ;  James  v.  Cranford,  123  App.  Div.  458 ;  Mansell  v.  Conrad, 
125  App.  Div.  634;  Dowd  v.  New  York,  Ontario  etc.  R.  R.  Co. 
170  E".  Y.  450 ;  Ward  v.  Edison  Electric  III.  Co.  124  App.  Div. 
22 ;  Millerick  v.  Wing,  133  App.  Div.  453 ;  Quigg  v.  Post  and 
McCord  Co.  130  App.  Div.  155 ;  Pearsall  v.  New  York  Central 
etc.  R.  R.  Co.  128  App.  Div.  397 ;  Burke  v.  Cowen  and  Co.  130 
App.  Div.  207 ;  Wittmer  v.  Fairhurst,  134  App.  Div.  305 ;  O'Hare 
V.  O'Rourke  Engineering  etc.  Co.  135  App.  Div.  348;  Milliga/n  v. 
Glayville  Knitting  Co.  137  App.  Div.  383 ;  Valentino  v.  Garvin 
Machine  Co.  139  App.  Div.  139 ;  Dixon  v.  New  York,  Ontario 
etc.  Ry.  Co.  198  JS]".  Y.  58 ;  Meigel  v.  Crandall  Oil  etc.  Co.  141 
App.  Div.  828 ;  Jackson  v.  Greene,  201  N".  Y.  76 ;  Baumann  v. 
Schrumpf,  142  App.  Div.  68 ;  The  provisions  of  section  202 
of  the  Labor  Law  with  regard  to  the  assumption  of  risk  of  the 
employment  changed  the  previous  rule  of  law,  not  merely  by  re- 
quiring the  question  whether  the  employee  assumed  the  risk  to 
be  left  to  the  jury  as  a  matter  of  fact,  but  through  implication 
that  mere  continuance  in  employment  with  knowledge  and  appre- 
ciation of  the  danger  did  not  compel  the  inference  as  matter  of 
fact  that  the  servant  had  assumed  the  risk.  Charnick  v.  Independ- 
ent American,  Ice  Cream,  Co.  129  JST.  Y.  Supp.  694;  Ovelson  v. 
Howes  Transportation  etc.  Co.  139  App.  Div.  158,  and  cases 
cited;  but  in  an  action  for  an  employee's  injuries  based  on  the 
employer's  common-law  liability,  the  provisions  of  the  Employ- 
ers' Liability  Law  that  the  assumption  of  risk  is  a  question  for 
the  jury  to  determine  is  not  applicable.  Bushtis  v.  Catskill  Ce- 
ment Co.  128  App.  Div.  780. 

The  Employer's  Liability  Act  enlarged  the  common  law  obliga- 
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tions  of  employers,  and  is  to  be  strictly  construed.  Bovi  v.  Hess, 
123  App.  Div.  389;  Williams  v.  Citizens  Steamboat  Co.  122  App. 
Div.  188.  Under  the  Employer's  Liability  Act,  an  employer  is 
not  liable  for  the  negligent  act  of  an  employee  simply  because  the 
latter  ordinarily  is  engaged  in  discharging  duties  of  superintend- 
ence, nor,  on  the  contrary,  is  the  employer  exempted  from  liability 
for  such  act  simply  because  it  is  one  which  may  be  described 
in  some  sense  as  "a  detail  of  the  work" ;  but  the  employer  is  liable 
or  not  accordingly  as  the  negligent  act  is  one  of  or  pertaining  to 
superintendence,  or  is  one  which  is  the  subject  of  performance 
by  ordinary,  subordinate  employees,  and  including  no  element 
of  superior  duty,  supervision  or  command.  Gallagher  v.  Neiuman, 
190  N.  Y.  444.  The  Act  casts  liability  on  the  employer  for  neg- 
ligence of  his  superintendent  only  when  the  negligent  act  is  in  the 
course  of  superintendence,  and  not  when  the  superintendent  is  en- 
gaged in  detail  work  as  a  fellow  servant.  Kujava  v.  Irving,  122 
App.  Div.  375.  The  statute  creates  a  new  cause  of  action,  though 
but  one  recovery  can  be  had  for  the  same  injury,  whether  it  be  ob- 
tained at  common  law  or  under  the  statute.  Uss  v.  Crane  Co. 
138  App.  Div.  256.  The  notice  under  the  Employer's  Liability 
Act  is  sufficient  if  it  sets  forth  the  time,  place  and  cause  of  an 
employee's  injuries.  Lohasco  v.  Moxie  Nerve  Food  Co.  127  App. 
Div.  677.  For  other  cases  as  to  sufficiency  of  notice,  and  as  to 
proper  service,  see  Bertolami  v.  United  Engineering  and  Contract- 
ing Co.  198  ISr.  Y.  71 ;  Hurley  v.  Olcott,  198  X.  Y.  132 ;  Martin 
V.  Walker  and  Williams  Mfg.  Co.  198  X.  Y.  324;  Smith  v.  Mil- 
lil-cn  Bros.  200  IST.  Y.  21 ;  McGlynn  v.  Pennsylvania  Steel  Co. 
144  App.  Div.  343 ;  Where  a  notice  served  under  the  Employer's 
Liability  Act  is  insufficient,  the  plaintiff  must  rely  on  the  common 
law  cause  of  action,  under  which  the  assumption  of  risk  is  not 
necessarily  a  question  of  fact.  Jackson  v.  Greene,  201  IST.  Y.  76. 
The  rule  requiring  a  master  to  exercise  reasonable  care  to  pro- 
vide a  fairly  safe  place  for  his  servants  to  work  does  not  apply 
where  the  prosecution  of  the  work  itself  makes  the  place  and 
creates  the  danger,  as  is  the  case  in  the  construction  of  a  tele- 
graph line  by  the  erection  of  poles  and  wires,  in  which  case  an 
employee  injured  by  a  falling  pole  on  which  he  is  working  can 
not  recover  for  the  negligence  of  his  fellow  servants.  Mullin  v. 
Genesee  Co.  etc.  Co.  202  IST.  Y.  275.  The  master,  not  knowing 
or  being  advised  of  the  habit,  is  not  liable  to  an  injured  servant 
because  of  the  incompetency  of  a  fellow  servant  on  account  of  his 
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habit  of  drinking.  Santiago  v.  John  E.  Walsh  Stevedore  Co.  137 
N.  Y.  Supp.  611. 

Any  act  which  the  master,  as  such,  is  bound  to  perforin  for  the 
safety  and  protection  of  his  employees,  cannot  be  delegated  so  as 
to  exonerate  the  master  from  liability  to  a  servant  who  is  injured 
by  the  omission  to  perform  the  act  or  duty,  or  by  its  negligent 
performance,  whether  the  nonfeasance  or  misfeasance  is  that  of 
a  superior  officer,  agent  or  servant,  or  of  a  subordinate  or  inferior 
agent  or  servant,  to  whom  the  doing  of  the  act  or  the  performance 
of  the  duty  has  been  committed.  In  either  case,  in  respect  to  such 
act  or  duty,  the  servant  who  undertakes  or  omits  to  perform  it 
is  the  representative  of  the  master,  and  not  a  mere  co-servant  with 
the  one  who  sustains  the  injury.  Fuller  v.  Jewett,  80  IST.  Y.  46 ; 
Eankins  v.  N.  Y.  L.  E.  &  W.  B.  B.  Co.  142  IST.  Y.  416 ;  Bailey 
V.  B.  W.  &  0.  B.  B.  Co.  139  N.  Y.  302 ;  Durkin  v.  Sharp,  88 
]Sr.  Y.  225 ;  Byrne  v.  Eastmans  Co.  of  N.  Y.  163  N.  Y.  461. 
A  master  cannot  escape  liability  for  the  neglect  of  a  duty  which 
the  law  imposes  upon  him,  by  providing  a  servant  to  perform  that 
duty.  Pinsdorf  v.  Kellogg,  108  App.  Div.  209 ;  Koehler  v.  New 
York  Steam  Co.  183  N.  Y.  1 ;  Pelow  v.  Oil  Well  Supply  Co.  194 
K  Y.  64 ;  Simone  v.  Kirk,  173  IST.  Y.  7. 

Where  the  servant,  by  whose  acts  of  negligence  or  want  of  skill 
other  servants  of  the  common  master  have  received  injury,  is  the 
"alter  ego"  of  the  master,  to  whom  the  employer  has  left  every- 
thing, then  the  middleman's  negligence  is  the  negligence  of  the 
employer,  for  which  the  latter  is  liable.  The  servant  in  such 
case  represents  the  master,  and  is  charged  with  the  master's  duty. 
Malone  v.  Hathaway,  64  N.  Y.  5  ;  Corcoran  v.  Holhrook,  59  IST.  Y. 
517.  Where  the  middleman  or  superior  servant  employs  and  dis- 
charges the  subalterns,  and  the  principal  withdraws  from  the 
management  of  the  business,  or  the  business  is  of  such  a  nature 
that  it  is  necessarily  committed  to  agents,  as  in  the  case  of  cor- 
porations, the  principal  is  liable  for  the  neglects  and  omissions 
of  duty  of  the  one  charged  with  the  selection  of  the  other  serv- 
ants in  employing  and  selecting  such  servants,  and  in  the  general 
conduct  of  the  business  committed  to  his  care.  Malone  v.  Hatha- 
luay,  64  N.  Y.  5 ;  Lansing  v.  N.  Y.  Cent.  B.  B.  Co.  49  N".  Y. 
521;  Filke  v.  Boston  &  Albany  B.  B.  Co.  53  K  Y.  549;  Booth 
V.  Boston  &  Albany  B.  B.  Co.  73  N.  Y.  38. 

If  a  master  furnishes  defective  machinery  for  use  in  his  busi- 
ness, he  will  not  be  excused,  by  the  negligence  of  a  servant  in  using 
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it,  from  liability  for  an  injury  to  a  coservant,  which  could  not 
have  happened  had  suitable  machinery  been  furnished.  Cone  v. 
Del.  L.  &  W.  R.  B.  Co.  81  N.  Y.  206;  Stringham  v.  Stewart, 
100  ]Sr.  Y.  6ie -/Ellis  V.  N.  Y.  L.  E.  &  W.  B.  B.  Co.  95  N.  Y. 
546. 

So,  if  a  railroad  company  furnish  an  insufficient  number  of 
brakemen  upon  a  train,  and  injury  to  a  servant  results  therefrom, 
the  company  is  liable,  although  the  immediate  negligence  in  start- 
ing the  train  without  sufficient  brakemen  was  that  of  a  coservant. 
Booth  V.  Bostmi  &  Albany  R.  B.  Co.  73  E".  Y.  38. 

It  would  be  idle  to  attempt  to  specify  the  rank  or  position  of 
the  employee  who  would  be  deemed  a  "fellow  servant"  within 
the  rule  above  given.  The  liability  of  the  master  does  not  depend 
upon  the  grade  or  rank  of  the  employee  whose  negligence  causes 
the  injury,  but  rather  upon  the  character  of  the  act  in  the  per- 
formance of  which  the  injury  arises.  If  it  is  one  pertaining  to 
the  duty  the  master  owes  to  his  servants,  he  is  responsible  to  them 
for  the  manner  of  its  performance.  If  the  act  is  one  which  per- 
tains only  to  the  duty  of  an  operative,  the  employee  performing 
it  is  a  mere  servant,  and  the  master,  although  liable  to  strangers, 
is  not  liable  to  a  fellow  servant  for  its  improper  performance. 
Brown  v.  Terry,  67  App.  Div.  223 ;  Crispin  v.  Babbitt,  81  !N".  Y. 
516.  A  superintendent  of  a  factory,  although  having  power  to 
employ  men  or  represent  the  master  in  other  respects,  is,  in  the 
management  of  the  machinery,  a  fellow  servant  of  the  other  opera- 
tives. Albro  V.  Agawam  Canal  Co.  6  Cush.  75 ;  Crispin  v.  Bab- 
bitt, 81  !N".  Y.  516.  The  same  principle  runs  through  all  the 
cases.  See  O'Connor  v.  Hall,  52  App.  Div.  428 ;  Kimmer  v. 
Weber,  151  N.  Y.  422 ;  McCampbell  v.  C.  S.  Co.  144  N.  Y.  552 ; 
Hogan  v.  Smith,  125  N.  Y.  774 ;  Hudson  v.  Ocean  Steamship  Co. 
110  N.  Y.  625;  Watts  v.  Beard,  18  App.  Div.  243;  Deuenfeld  v. 
Baumann,  40  App.  Div.  502. 

An  individual  who  conveys  land  to-  a  railroad  company  for  the 
purpose  of  building  a  railroad  track  makes  the  grant  subject  to 
all  the  consequences  which  naturally  and  necessarily  attend  such 
a  use  of  the  land.  Rood  v.  N.  Y.  &  Erie  B.  B.  Co.  18  Barb.  81. 
And,  if  the  railroad  company  exercise  ordinary  care  and  dili- 
gence in  the  manner  of  using  the  road,  it  will  not  be  liable  to 
the  grantor  for  such  injuries  as  he  may  sustain  by  reason  of  fires 
which  originate  from  the  use  of  engines  upon  the  road.  lb.  By 
making  a  grant  of  land  for  the  purposes  of  a  road,  he  is  bound 
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by  the  legal  rule  that  every  grant  is  so  construed  that  when  a 
thing  is  granted  for  a  particular  purpose,  all  the  means  to  attain 
the  result,  and  all  the  fruits  and  effects  of  it,  are  also  granted.  Ih. 
An  authority  to  use  a  steam  engine  for  the  purpose  of  propelling 
cars  upon  a  railroad  is  an  authority  to  emit  sparks  from  the 
engine ;  and,  if  the  most  approved  means  which  science  and  skill 
have  invented  are  applied  to  prevent  sparks  from  causing  injury, 
the  railroad"  company  is  not  liable  for  damages  occasioned  by  fire 
communicated  in  that  manner.  Ih.  See  Collins  v.  N.  Y.  C.  & 
H.  B.  R.  B.  Co.  5  Hun,  503,  71  K  Y.  609;  McCaig  v.  Erie 
By.  Co.  8  Hun,  599. 

So,  where  a  landlord,  who  has  at  least  an  implied  license  to  go 
into  a  chamber  of  the  demised  tenement  with  a  lighted  candle, 
for  the  purpose  of  looking  after  or  of  getting  property  Avhich 
he  is  permitted  to  keep  there,  thus  enters  the  chamber,  and  soon 
after  the  house  takes  fire  and  is  consumed  with  its  contents,  no 
action  will  lie  by  the  tenant  against  the  landlord,  to  recover  the 
value  of  the  goods  destroyed,  unless  there  is  proof  of  negligence 
or  carelessness,  on  the  part  of  the  landlord,  which  caused  the  fire. 
Lansing  v.  Stone,  37  Barb.  15.  There  can  be  no  presumption  in 
such  a  case  that  the  landlord  did  not  exercise  ordinary  care,  and 
the  presumption,  without  proof  to  the  contrary,  is  that  he  did  use 
ordinary  case.  Ih.  The  English  statute  of  6  Anne,  ch.  3,  as 
altered  and  re-enacted  by  14  Geo.  Ill,  which  provides  that  no 
action,  suit  or  process,  shall  be  had  against  any  person  in  whose 
house,  chamber,  stable,  barn  or  other  building,  or  on  whose  estate 
any  fire  shall  accidentally  begin,  nor  shall  any  recompense  be  made 
by  any  such  person  for  any  damage  done .  thereby,  is  a  part  of 
the  common  law  of  New  York,  having  been  introduced  into  the 
colony  by  the  colonists,  and  not  having  since  expired,  or  been  re- 
pealed or  altered.     Ih. 

But  such  a  statute  has  no  application  to  those  cases  in  which 
the  fire  originates  or  is  produced  by  negligence,  and,  in  that  case, 
an  action  lies  by  the  common  law  against  the  party  by  whose 
negligence,  or  that  of  his  servants,  a  fire  arises  on  his  premises 
and  damages  the  property  of  another.  Filliter  v.  Phippard,  11 
Ad.  &  El.  N.  S.  347.  So  the  statute  does  not  apply  where  the 
fire  is  lighted  intentionally,  and  mischief  or  injury  happens  to 
result.    Ih. 

If,  while  a  street  is  being  graded,  an  embankment  is  thrown  up 
for  that  purpose,  which  leaves  sufficient  space,  though  slightly 


1424  NEGLIGEl^rCE. 

inconvenient  for  travelers,  to  pass  along  the  usual  road,  and  the 
embankment  is  not  made  for  a  path,  a  traveler  who  uses  it  for 
that  purpose  is  guilty  of  negligence,  and  cannot  recover  damages 
for  any  injury  which  he  incurs  by  reason  of  the  giving  way  of 
the  embankment  beneath  him.  Carolus  v.  Mayor,  etc.  of  N.  Y. 
6  Bosw.  15. 

Where  a  note  is  placed  in  the  hands  of  an  attorney  for  collec- 
tion, he  must  use  due  diligence  for  that  purpose.  Buckingham  v. 
Payne,  36  Barb.  81.  But,  before  he  can  be  charged  with  the 
amount  of  the  note  by  reason  of  a  loss  of  its  amount,  it  must  be 
established,  as  a  matter  of  fact,  that  the  loss  of  the  sum  due  upon 
it  was  owing  to  his  negligence,  or  consequent  upon  it.     lb. 

A  director  of  a  corporation  who  merely  contracts  to  have  work 
done  for  the  company  cannot  be  held  personally  responsible  for 
the  negligent  acts  of  the  person  so  employed.  The  work  is  that 
of  the  corporation,  which  is  alone  responsible,  instead  of  the  di- 
rector.    O'Eourke  v.  Hart,  7  Bosw.  511. 

A  party  may  always  renounce  a  benefit  which  the  law  gives 
him,  even  when  the  right  is  created  by  statute.  And  where  lands 
adjoined  a  railroad  track  in  such  a  manner  that  the  corporation 
would  have  been  required  to  maintain  cattle-guards,  etc.,  and  the 
owner  of  the  lands  contracted  with  the  corporation  to  build  such 
guards,  which  work  was  so  carelessly  and  negligently  done  that 
the  cattle  of  such  owner  afterward  got  upon  the  track  and  were 
killed,  it  was  held  that  the  corporation  was  not  liable.  Tombs  v. 
Rochester  &  Syracuse  R.  R.  Co.  18  Barb.  583.  And  see  Marsh  v. 
N.  Y.  &  Ene  R.  R.  Co.  14  Barb.  364. 

§  5.  Negligence  in  Relation  to  the  Law  of  the  Road. 

There  are  several  sections  of  the  statute  which  fix  and  regulate 
the  law  relating  to  the  manner  of  traveling  public  roads.  A  single 
section,  however,  is  all  that  need  be  given  here. 

1.  Whenever  any  person  traveling  with  any  carriages,  or  riding 
horses  or  other  animals,  shall  meet  on  anv  turnpike  road  or  high- 
way, the  persons  so  meeting  shall  seasonably  turn  their  carriages, 
horses  or  other  animals  to  the  right  of  the  center  of  the  road,  so 
as  to  permit  such  carriages,  horses,  or  other  animals  to  pass  with- 
out interference  or  interruption. 

2.  Any  carriage  or  the  rider  of  a  horse  or  other  animal,  over- 
taking another  shall  pass  on  the  left  side  of  the  overtaken  carriage, 
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horse,  or  other  animal.  When  requested  to  do  so,  the  driver  or 
person  having  charge  of  any  carriage,  horse,  or  other  animal, 
traveling,  shall,  as  soon  as  practicable,  turn  to  the  right  so  as  to 
allow  any  overtaking  carriage,  horse,  or  other  animal,  free  passage 
on  his  left. 

3.  In  turning  corners  to  the  right,  carriages,  horses,  or  other 
animals  shall  keep  to  the  right  of  the  centre  of  the  road.  In 
turning  corners  to  the  left,  they  shall  pass  to  the  right  of  the 
centre  of  intersection  of  the  two  roads. 

4.  Any  person  neglecting  to  comply  with,  or  violating  any  pro- 
vision of  this  section,  shall  be  liable  to  a  penalty  of  five  dollars, 
to  be  recovered  by  the  party  injiired,  in  addition  to  all  damages 
caused  by  such  neglect  or  violation.  Highway  Law,  Laws  of  1909, 
chapter  30 ;  Consolidated  Laws,  chapter  25,  section  332. 

The  rules  of  the  road  with  reference  to  all  vehicles  operated 
by  any  power  other  than  muscular  power,  known  as  the  "motor 
vehicle"  law,  which  includes  motor  bicycles,  motor  cycles,  traction 
engines,  road  rollers,  fire  wagons  and  engines,  police  patrol  wag- 
ons, ambulances,  and  such  vehicles  as  run  only  upon  rails  or  tracks, 
are  as  follows:  "Whenever  a  person  operating  a  motor  vehicle 
shall  meet  on  a  public  highway  any  other  person  riding  or  driving 
a  horse  or  horses  or  other  draft  animals  or  any  other  vehicle,  the 
person  so  operating  such  motor  vehicle  shall  seasonably  turn  the 
same  to  the  right  of  the  centre  of  such  highway  so  as  to  pass 
without  interference.  Any  such  person  so  operating  a  motor  veh- 
icle shall,  on  overtaking  any  such  horse,  draft  animal  or  other 
vehicle,  pass  on  the  left  side  thereof,  and  the  rider  or  driver  of 
such  horse,  draft  animal  or  other  vehicle  shall,  as  soon  as  practi- 
cable, turn  to  the  right  so  as  to  allow  free  passage  on  the  left. 
Any  such  person  so  operating  a  motor  vehicle  shall,  at  the  inter- 
section of  public  highways,  keep  to  the  right  of  the  intersection 
of  the  centers  of  such  highways  when  turning  to  the  right,  and 
pass  to  the  right  of  such  intersection  when  turning  to  the  left." 
Laws  of  1910,  chapter  374,  section  286.  See  also  Laws  1911, 
chapter  491,  section  281,  as  to  definition  of  "motor  vehicles." 

The  language  employed  by  the  legislature  is  explicit,  and  there 
can  be  no  difficulty  in  its  application.  The  statute  requires  veh- 
icles to  keep  to  the  right  of  the  center  of  the  worked  part  of 
the  road,  and  that  it  may  be  more  difficult  for  one  party  to  turn 
out  than  the  other,  does  not  affect  the  rule.  It  is  not  the  centre 
of  the  smooth  or  most  traveled  part'  of  the  road,  but  the  center  of 
90 
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the  worked  part,  that  is  the  dividing  line,  although  the  whole 
of  the  smooth  or  traveled  part  may  be  upon  one  side  of  that  center, 
unless  the  situation  of  the  road  is  such  that  it  is  impracticable  or 
extremely  difficult  for  the  party  to  turn  out.  Earing  v.  Lansingli, 
7  Wend.  185. 

In  ease  of  a  collision,  it  will  not  be  any  defense,  that  the  de- 
fendant had  no  design  to  offend;  that  he  attempted  to  prevent 
the  collision ;  that  the  road  on  his  side  was  rough  and  rutty,  and 
that  it  was  more  difficult  for  him  than  for  the  other  party  to  turn 
out,  for,  unless  the  obstacles  to  turning  out  are  insuperable  or 
extremely  difficult,  he  is  without  legal  excuse.  Ih.  Nor  will  the 
case  be  affected  by  the  circumstance  that  the  plaintiff  was  driving 
fast,  while  the  defendant  was  driving  slow,  since  any  party  may 
lawfully  drive  fast  or  slow  to  suit  his  convenience,  if  he  keeps 
upon  his  own  side  of  the  road,  and  uses  ordinary  care  in  his  man- 
ner of  driving.    Ih. 

The  rule  that  the  center  of  the  worked  part  of  the  road  is  the 
center  of  the  highway  within  the  meaning  of  the  statute  has  no 
application  in  the  winter,  when  the  ground  is  covered  with  snow, 
and  when  it  is  difficult,  if  not  impossible,  to  ascertain  the  center 
of  the  worked  part  of  the  road.  And,  therefore,  in  winter,  the 
center  of  the  road  means  the  center  of  the  beaten  or  traveled  tracJc, 
without  any  reference  to  the  worked  part.  Smith  v.  Dygert,  12 
Barb.  613.  Guided  by  this  line,  the  rights  of  travelers  are  cer- 
tain, well  understood,  and  no  difficulty  or  mistake  can  arise.     Ih. 

It  cannot  be  presumed  that  any  traveler  has  a  previous  knowl- 
edge of  the  precise  center  of  the  worked  part  of  all  or  of  any 
considerable  portion  of  the  road  he  may  travel,  and,  hence,  to 
extend  the  statute  as  construed  in  Earing  v.  Lansingh,  supra,  to 
all  seasons  and  circumstances,  would  be  to  require,  in  the  seasons 
of  deep  snows,  an  observance  of  a  rule  under  a  penalty  when  the 
rule  itself  was  entirely  impracticable.  Ih.  It  would  be  wholly 
impossible  for  the  traveler  to  ascertain  where  the  center  of  the 
worked  part  of  the  road  is,  and,  therefore,  he  could  not  drive  with 
reference  to  it.    Ih. 

The  statute  relates,  in  express  terms,  to  traveling  in  carriages 
or  other  vehicles;  and,  therefore,  where  a  traveler  on  horseback 
meets  another  horseman,  or  a  vehicle,  on  a  public  highway,  he  is 
not  required  to  turn  out  in  any  particular  direction  to  avoid  a 
collision ;  all  that  is  required  of  him  is  that  he  shall  exercise  pru- 
dence and  care  under  the  circumstances,  and  when  he  does  that 
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he  may  turn  out  on  the  right  or  the  left  of  the  road.  Dudley  v. 
BoUes,  24  Wend.  465,  472.  The  general  rules  governing  the 
movement  of  automobiles  except  as  modified  by  statute,  are  the 
same  as  those  which  as  the  result  of  long  usage  have  been  formu- 
lated for  the  government  of  simpler  vehicles,  such  as  wagons. 
Mark  v.  Fritsch,  195  N.  Y.  282.  The  fundamental  principle  of 
conduct  is  that  of  reasonable  care  and  accommodation  measured 
by  the  immediate  circumstances  of  each  case,  and  exercised  by 
each  traveler  for  the  purpose  of  affording  to  the  other  his  just 
and  reasonable  rights  in  the  highway.  When  two  cars  meet,  it  is 
the  duty  of  each  so  far  as  practicable,  to  yield  to  the  other  the 
space  and  opportunity  necessary  for  its  safe  and  convenient  pass- 
age. In  the  case  of  two  cars  traveling  in  the  same  direction,  the 
front  one  has  the  superior  right,  and  may  maintain  its  position 
in  the  center  of  the  highway  if  there  is  sufficient  space  on  its  left 
as  prescribed  by  statute,  to  enable  the  approaching  car  safely  and 
conveniently  to  pass.  If  the  position  of  the  forward  car  in  the 
center  of  the  highway  does  not  leave  such  room  for  passage,  then 
it  must  upon  request  or  equivalent  notice,  if  practicable  and  safe, 
so  turn  aside  as  to  leave  such  room  for  passage.  If  at  the  moment 
there  is  not  sufficient  room  in  which  it  can  do  this,  it  is  its  right, 
and  it  is  the  duty  of  the  rear  car,  to  wait  until  a  place  is  reached 
where  this  may  be  done.  7&.  There  is  no  absolute  right  on  the 
part  of  the  driver  of  a  vehicle  to  refuse  to  stop  his  machine  so  as 
to  enable  the  other  to  pass,  as  circumstances  may  arise  in  which 
such  action  would  be  necessary  and  proper.     Ih. 

The  statute  applies  only  to  persons  traveling  in  carriages  or 
other  vehicles  and  meeting  other  persons  traveling  in  carriages 
or  other  vehicles,  and  does  not  apply  to  the  case  of  a  person  in  a 
carriage  meeting  a  person  on  foot,  nor  to  a  person  approaching 
from  the  rear  and  overtaking  another  person.  Savage  v.  Gerstner, 
.36  App.  Div.  220.  Eootmen  have  no  right  of  way  at  a  crossing 
in  a  city  street  superior  to  that  of  vehicles.  Each  has  the  right 
of  passage  in  common,  and  in  the  use  of  the  right  is  bound  to 
exercise  reasonable  care  for  his  own  safety,  and  to  avoid  injury  to 
others  who  may,  at  the  same  time,  be  in  the  use  of  their  right  of 
way.  Ih.;  Barker  v.  Savage,  45  N.  Y.  191.  The  statute  pro- 
vides a  penalty  for  a  person  driving  upon  the  roadway  and  about 
to  meet  a  passing  team,  who  does  not  turn  to  the  right  of  the  cen- 
ter of  the  road.  But  it  does  not  provide  per  se  that  an  offender 
shall  be  liable  for  all  damage  which  may  happen  while  there. 
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While  it  may  be  legal  negligence  for  him  to  be  there,  his  liability 
must  depend  upon  the  rules  of  law  applicable  to  cases  of  negligence. 
Newman  v.  Ernst,  31  St.  Eep.  2.  And,  although  a  person  injured 
by  a  collision  was  upon  the  proper  side  of  the  road,  he  must  show, 
in  an  action  to  recover  the  damages  sustained,  that  he  was  not 
guilty  of  contributory  negligence,  and  that  he  endeavored  to  avoid 
a  collision  with  the  defendant's  vehicle.  Schimpf  v.  Sliter,  64 
Hun,  463 ;  AUenkirch  v.  National  Biscuit  Co.  127  App.  Div.  307 ; 
Peters  v.  Cuneo,  123  App.  Div.  740. 

A  person  driving  upon  a  public  highway  in  advance  of  another 
vehicle  is  not  bound  to  give  way  or  to  give  facilities  to  the  over- 
taking vehicle  to  pass,  but  is  bound  to  refrain  from  any  manoeuvei' 
calculated  to  embarrass  the  latter  in  an  attempt  to  pass.  He  is 
bound  to  use  reasonable  precautions,  such  as  a  prudent  man  would 
use,  if  he  desires  to  turn  from  the  track  he  is  pursuing;  but  he  is 
not  bound  positively  to  see  to  it  that  his  movements  will  not  result 
in  a  collision.    Crabtree  v.  Otterson,  22  App.  Div.  393. 

The  statute  declaring  the  law  of  the  road  has  no  application  to 
the  meeting  of  railroad  cars  with  common  vehicles.  The  former 
run  upon  a  track  which  prevents  them  from  turning  either  to  the 
right  or  the  left;  while  the  statute  refers  to  cases  in  which  there 
is  an  equal  ability  to  turn  out.  Hegan  v.  Eighth  Ave.  R.  R.  Co. 
15  ISr.  Y.  380. 

A  cart,  carriage  or  other  vehicle  which  is  about  to  meet  a  rail- 
road car  must  yield  the  whole  track.  lb.  But  it  may  turn  out 
on  either  side  of  the  track,  and  if  it  turns  out  on  the  left  side 
that  will  not,  as  a  matter  of  law,  prevent  the  owner  of  the  car- 
riage from  recovering  damages  for  an  injury  which  is  sustained 
in  consequence  of  driving  or  propelling  the  cars  at  an  improper 
rate  of  speed.     lb. 

The  right  of  a  street  car  at  a  point  where  the  tracks  cross  other 
streets  is  the  same  as  that  of  other  vehicles.  White  and  Co.  v. 
Joline,  121  N.  Y.  Supp.  852. 

Where  railroads  are  laid  lengthwise  upon  a  street  or  highway, 
it  is  not  unlawful  for  common  vehicles  to  travel  upon  the  track, 
either  across  it  or  lengthwise.  The  company  has  the  exclusive 
right  to  the  track  while  its  cars  are  passing,  but  its  right  is  not 
otherwise  exclusive.  Other  carriages  must  keep  out  of  the  way 
of  the  cars,  and  if  they  are  hit,  when  the  latter  are  proceeding 
at  a  reasonable  and  lawful  rate  of  speed,  and  with  all  such  care  as, 
considering  the  subject,  can  be  reasonably  used,  the  owner  cannot 
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maintain  an  action  against  the  company.  But  the  company  have 
no  right  to  drive  their  cars  immoderately,  and  it  is  in  the  highest 
degree  dangerous  for  them  to  do  so  in  the  streets  of  a  large  city 
or  town.  Still,  if  they  offend  in  that  respect,  and  the  driver  of 
a  common  carriage  or  vehicle  will  negligently  or  willfully  place 
himself  or  remain  upon  their  track  and  in  their  path,  he  has  no 
right  to  claim  damages.  It  is  not,  however,  unreasonable  for  the 
private  traveler  to  assume  that  the  railroad  cars  will  be  driven 
moderately  and  prudently ;  and  he  can  then  calculate  distances  and 
the  time  required  to  effect  his  own  change  of  position,  in  order 
to  prevent  injury  in  such  cases.  But  if  he  encounters  a  car  which 
is  driven  furioiisly  through  a  crowded  street,  and  he  makes  a 
mistake  as  to  time  in  attempting  to  get  off  the  way,  culpable  negli- 
gence is  not  necessarily  to  be  imputed  to  him.  And  where  the 
plaintiff's  cart  was  struck  by  a  car  of  the  defendants,  as  the  plain- 
tiff was  turning  off  from  the  track  to  the  left,  it  was  held  that  this 
did  not  of  itself  put  him  in  the  wrong,  where  the  jury  found  that 
the  defendants'  cars  were  negligently  driven  at  an  improper  rate  of 
speed.  Hegam,  v.  Eighth  Ave.  R.  B.  Co.  15  N.  Y.  380;  Wilbrand 
v.  Eighth  Ave.  R.  R.  Co.  3  Bosw.  314. 

Where  the  tracks  of  a  railway  are  laid  in  a  city  street,  the  rail- 
road company  has  the  superior  and  paramount  right  in  the  street, 
as  between  the  company  and  the  owners  of  vehicles  met  or  over- 
taken upon  the  roadbed.  As  the  cars  must  run  upon  the  tracks 
and  cannot  turn  out  for  vehicles  drawn  by  horses,  they  must  have 
the  preference  and  such  vehicles  must,  as  they  can,  in  a  reasonable 
manner,  keep  off  from  the  railroad  tracks  so  as  to  permit  the  free 
and  unobstructed  passage  of  the  cars.  In  no  other  way  can  street 
railways  be  operated.  O'Neil  v.  D.  D.  E.  B.  &  B.  R.  R.  Co.  129 
N.  Y.  125 ;  Fleckenstein  v.  D.  D.  E.  B.  &  B.  R.  R.  Co.  105 
N.  Y.  655 ;  McClain  v.  BrooMyn  City  R.  R.  Co.,  116  N.  Y.  465 ; 
Rosenblatt  v.  Brooklyn  Heights  R.  R.  Co.  26  App.  Div.  600. 

One  driving  a  horse  upon  a  street  has  a  right  to  the  use  of  the 
whole  street,  subject  only  to  the  paramount  right  of  a  street  car 
company,  where  the  use  of  a  particular  part  of  the  street  is  sought 
by  both  at  the  same  time,  and  he  is  not  obliged  to  avoid  the  center 
of  the  street,  which  is  occupied  by  tracks,  whenever  a  car  is  in 
sight  which  may  become  entitled  to  the  right  of  way,  so  long  as 
he  leaves  the  track  when  warned  to  do  so.  Barringer  v.  United 
Traction  Co.  101  App.  Div.  330.  A  person  approaching  a  street 
railway  in  a  carriage  has  not  an  absolute  right  of  way  across 
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the  track  because  he  is  nearer  the  point  of  crossing  than  an  ap- 
proaching car.  Post  V.  N.  Y.  City  By.  Co.  93  N.  Y.  Supp.  1109. 
At  the  intersection  of  a  street  which  does  not  cross  the  avenue, 
the  street  car  runs  upon,  the  car  has  a  paramount  right  on  the 
track  over  a  vehicle  coming  upon  the  avenue  from  the  street.  Rutz 
V.  New  York  City  By.  Co.  107  App.  Div.  568.  The  cars  have 
the  right  of  way ;  not  the  exclusive  right  to  the  use  of  the  tracks 
but  simply  the  paramount  right.  Persons  lawfully  driving  upon 
the  tracks  must  not  recklessly,  carelessly  or  willfully  obstruct  the 
passage  of  the  cars,  but  such  persons  are  not  bound  to  get  off  or 
keep  off  from  the  tracks.  They  must  fairly  and  in  a  reasonable 
manner  respect  the  paramount  right  of  a  street  railway,  and  if 
they  do  this  and  without  fault  on  their  part  are  injured  by  care- 
lessness or  fault  chargeable  to  the  railway,  the  law  affords  them 
a  remedy  by  action  for  damages.  Fleclcenstein  v.  D.  D.  E.  B.  & 
B.  R.  B.  Go.  105  N.  Y.  655. 

But  a  railway  crossing  a  street  stands  upon  a  different  footing. 
The  car  has  the  right  to  cross  and  must  cross  the  street  and  the 
vehicle  has  the  right  to  cross  and  must  cross  the  railroad  track. 
Neither  has  a  right  superior  to  the  other.  The  right  of  each  must 
be  exercised  with  due  regard  to  the  right  of  the  other,  and  the  right 
of  each  must  be  exercised  in  a  reasonable  and  careful  manner,  so 
as  not  unreasonably  to  abridge  or  interfere  with  the  right  of  the 
other.  O'Neil  v.  D.  D.  E.  B.  &  B.  R.  B.  Co.  129  N.  Y.  125 ; 
Hergert  v.  Union  By.  Co.  25  App.  Div.  218 ;  O'Rourhe  v. 
Yonkers  R.  R.  Co.  32  App.  Div.  8 ;  Dise  v.  Metropolitan  Street 
Ry.  Co.  22  Misc.  97 ;  Brozelc  v.  Steinway  By.  Co.  23  App.  Div. 
623 ;  Bresky  v.  Third  Ave.  B.  B.  Co.  16  App.  Div.  83 ;  Reilly  v. 
Third  Ave.  B.  B.  Co.  16  Misc.  11 ;  Chapman  v.  Atlantic  Ave.  B. 
B.  Co.  14  Misc.  384 ;  Zimmerman  v.  Union  Ry.  Co.  3  App.  Div. 
219 ;  Buhrens  v.  Dry  Dock,  etc.  R.  R.  Co.  53  Hun,  572 ;  Reilly 
V.  Brooklyn  Heights  R.  B.  Co.  72  N.  Y.  Supp.  1080 ;  Sesselman 
V.  Metropolitan  Street  By.  Co.  65  App.  Div.  484;  The  motorman 
of  a  street  car  has  no  paramount  right  at  a  crossing  over  the  rider 
of  a  bicycle.  Tupper  v.  Metropolitan  Street  Ry.  Co.  74  N.  Y. 
Supp.  868. 

The  rights  of  drivers  of  vehicles  and  those  of  motormen  of  elec- 
tric railroads  or  gripmen  of  cable  cars  are  reciprocal;  and  the 
motorman  or  gripman  is  bound  to  use  as  much  diligence  to  avoid 
running  into  a  vehicle  which  is  crossing  its  track  as  the  driver  of 
the  vehicle  is  to  avoid  running  into  a  car  which  may  be  crossing 
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its  path.  Kennedy  v.  Third  Ave.  R.  E.  Co.  31  App.  Div.  30. 
And  see  Seagriff  v.  Brooklyn  Heights  R.  R.  Co.,  31  App.  Div. 
595. 

The  mere  fact  that  a  car  of  a  railroad  company  in  the  city  of 
New  York  is  proceeding  upon  the  left-hand  track,  will  not,  of 
itself,  charge  the  company  with  fault  or  negligence,  and  subject 
them  to  damages  which  may  result  from  a  collision.  AUreuter  v. 
Hudson  River  R.  R.  Co.  2  E.  D.  Smith,  151. 

In  determining  his  own  manner  of  using  the  public  highway,  a 
party  has  a  right  to  rely  upon  ordinary  prudence  in  the  use  of  it 
by  others,  not  to  justify  carelessness  in  himself,  but  to  warrant 
him  in  pursuing  his  own  business  in  a  convenient  manner.  And, 
therefore,  the  proprietor  of  a  omnibus  line  is  liable  for  an  injury 
which  results  either  from  the  negligence  of  a  driver  in  his  employ, 
or  from  the  defective  construction  of  a  stage  used  on  the  line, 
where  the  party  injured  has  not  contributed  to  it  by  his  own  fault 
Harpell  v.  Curtis,  1  E.  D.  Smith,  78. 

An  action  may  be  maintained  for  an  injury  received  by  being 
run  against  in  the  highway,  though  it  may  have  been  done  acci- 
dentally, where  the  defendant  was  not  otherwise  blamable  or  neg- 
ligent, than  by  merely  driving  on  the  wrong  side  of  the  road  in  a 
dark  night.  Leame  v.  Bray,  3  East,  593 ;  Willianfis  v.  Holland,  10 
Bing.  112. 

So  a  person  must  use  due  care  in  the  choice  of  a  horse,  carriage 
and  harness,  as  well  as  in  their  management  while  on  the  road; 
and  if  he  drives  an  unbroken  or  too  high-spirited  horse,  or  pulls 
the  wrong  rein  in  driving,  or  if  he  uses  imperfect  harness,  and  the 
horse  by  taking  fright,  runs  away  and  kills  another  horse,  or  does 
other  damage,  the  owner  vs^ill  be  liable,  if  he  has  been  negligent 
in  any  of  those  things  which  required  care  on  his  part.  Walcemah 
V.  Robinson,  1  Bing.  213.  But  no  action  will  lie,  if  the  injury 
resulted  from  an  unavoidable  accident.  lb.  And  see  Harvey  v. 
Dunlop,  Hill  &  Denio,  193. 

The  law  of  the  road  is  not  so  inflexible  as  to  govern  every  case 
without  reference  to  circumstances.  In  the  crowded  streets  of  a 
large  city,  situations  and  circumstances  may  freqviently  arise 
where  a  deviation  from  what  is  called  the  law  of  the  road,  may  not 
only  be  justifiable,  but  absolutely  necessary.  Wayde  v.  Carr,  2 
Dowl.  &  Eyl.  255. 

In  such  cases  the  jury  or  the  justice  must  determine  the  ques- 
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tion  of  negligence  from  all  the  circumstances  of  the  case,  and  not 
merely  by  the  law  of  the  road.    Il>. 

Though  the  law  of  the  road  is  not  to  be  adhered  to,  if,  by 
departing  from  it,  an  injury  can  be  avoided,  yet  in  cases  in  which 
parties  meet  on  a  sudden,  and  an  injury  results,  the  party  on  the 
wrong  side  of  the  road  should  be  held  answerable,  unless  it  clearly 
appears  that  the  party  on  the  right  side  of  it  had  ample  means 
and  opportunity  to  prevent  the  collision.  Chaplin  v.  Hawes,  3 
Carr.  &  Payne,  554.  And  see  Handaysyde  v.  Wilson,  3  Carr.  & 
Payne,  528. 

The  act  of  exploding  fire-crackers  in  the  public  streets,  or  in  a 
public  highway,  is  wrongful  and  unlawful ;  and  if  any  injury  re- 
sults therefrom  either  to  the  persons  of  individuals,  or  to  their 
property,  whether  animate  or  inanimate,  the  wrongdoer  is  liable 
for  the  resulting  damages.  Conklin  v.  Thompson,  29  Barb.  218. 
And,  if  a  horse  is  so  frightened  thereby  as  to  die  in  consequence, 
the  wrongdoer  will  be  liable  to  pay  his  value  to  the  owner.  lb. 
Infancy  is  no  defense  to  such  an  action.    lb. 
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CIIAPTEE  XL 

INJURIES  BY  DOMESTIC  AND  OTHER  ANIMALS. 

§  1.  When  an  Action  will  Lie  for  Such  Injuries. 

The  rights  of  property  in  domestic  or  in  wild  animals  has 
already  been  noticed.  The  old  doctrine  of  the  common  law  that 
a  dog  is  not  the  subject  of  property,  is  no  longer  the  law  of  this 
State.  Kane  v.  Thearl,  22  Week.  Dig.  307 ;  JluUaly  v.  People, 
86  K  Y.  365. 

The  right  of  property  in  animals  is  subject  to  the  rule  which 
requires  every  person  to  so  use  his  property  as  not  to  injure  an- 
other in  his  property  or  in  his  person.  A  person  conducting  an 
exhibition  of  horses  must  guard  against  the  risks  arising  from  the 
horses  becoming  unmanageable,  if  they  can  reasonably  be  fore- 
seen, although  he  is  not  liable  for  negligence  in  permitting  the 
horse  which  becomes  unmanageable  to  be  exhibited.  Redmond  v. 
National  Horse  Show  Association  of  America,  138  N.  Y.  Supp. 
364. 

The  liability  which  attaches  to  the  owner  of  animals  varies  ac- 
cording to  the  species  of  animal  owned.  There  are  some  animals 
which  do  not  usually  injure  persons,  although  they  are  inclined  to 
roam  about  and  commit  trespasses  unless  restrained.  In  such  cases 
the  subject  has  already  been  sufficiently  discussed  under  the  title 
Trespass. 

The  cases  which  will  he  here  noticed  are  such  as  relate  to  in- 
juries to  human  beings,  or  to  animals.  A  person  has  a  right  to 
keep  a  fierce  dog  for  the  protection  of  his  property,  but  he  must 
not  keep  such  an  animal  in  the  avenues  or  approaches  to  his  house, 
so  that  persons  who  are  exercising  a  laAvful  right  in  coming  to  the 
house,  or  in  passing  it,  are  liable  to  be  injured.  Sarah  v.  Blacl'- 
burn,  4  Carr.  &  Payne,  297 ;  S.  C,  Mood.  &  M.  505.  See  Loo-mis 
V.  Terry,  17  Wend.  496.  A  man  may  lawfully  keep  and  cautious- 
ly use  a  ferocious  dog  for  the  defense  of  his  premises  in  the  night- 
time ;  and  a  trespasser  who  comes  in  the  way  of  a  dog  so  used,  but 
not  in  the  avenues  or  approaches  to  the  house  of  the  owner,  cannot 
recover  for  the  injuries  sustained,  even  though  his  trespass  is  in- 
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spired  by  no  wrongful  purpose.     Woodbridge  v.  Marks,  17  App. 
Div.  139. 

The  owner  of  mischievous,  or  even  of  dangerous  animals  is  not 
always,  and  under  all  circumstances,  liable  for  the  injuries  com- 
mitted by  them. 

The  owner  of  domestic  and  other  animals  not  necessarily  in- 
clined to  commit  mischief,  as  dogs,  horses,  oxen  and  swine,  is  not 
liable  for  any  injury  committed  by  them  to  the  person  or  the  per- 
sonal property  or  animals  of  another,  unless  it  is  shown  that  the 
owner  had  previous  notice  or  knowledge  of  the  vicious  propensity 
of  the  animal,  or  that  the  injury  was  attributable  to  some  other 
neglect  on  his  part;  for  the  general  rule  is,  that  it  is  necessary,  in 
an  action  to  recover  damages  for  an  injury  done  by  such  animals, 
to  prove  a  scienter  on  the  part  of  the  defendant. 

In  an  action  to  recover  damages  sustained  by  reason  of  the 
bite  of  a  dog,  the  plaintiff  is  bound  to  establish  to  the  satisfaction 
of  the  jury  the  occurrence  of  the  attack  alleged,  the  resultant  dam- 
ages, the  vicious  character  of  the  dog,  and  actual  or  constructive 
notice  of  such  character  to  the  owner  or  his  agent  in  charge  of  the 
dog.  Proof  of  notice  is  indispensable.  Niland  v.  Geer,  46  App. 
Div.  194;  O'Connell  v.  Jarvis,  13  App.  Div.  3  ;  Strubing  v.  Mahar, 
46  App.  Div.  409 ;  Bauer  v.  Lyons,  23  App.  Div.  204.  Notice  to 
an  agent  or  servant  in  charge  of  the  dog  is  sufficient  notice  to  the 
master.  Brice  v.  Bauer,  108  JST.  Y.  428 ;  Niland  v.  Geer,  46  App 
Div.  194. 

In  a  certain  sense,  an  action  against  the  owner  for  an  injury  by 
a  vicious  dog  or  other  animal  is  based  upon  negligence ;  but  such 
negligence  consists  not  in  the  manner  of  keeping  or  confining  the 
animal,  or  the  care  exercised  in  respect  to  coniining  him,  but  in 
the  fact  that  he  is  ferocious  and  that  the  owner  knows  it;  and 
proof  that  he  is  of  a  savage  and  ferocious  nature  is  equivalent  to 
express  notice.  Earl  v.  Alstin^,  8  Barb.  630 ;  MuUer  v.  Mc- 
Kesson, 73  N.  Y.  195.  The  purpose  for  which  the  dog  is  kept,  and 
the  manner  in  which  the  owner  is  accustomed  to  restrain  him,  are 
circumstances  which,  with  other  testimony,  may  authorize  an  in- 
ference of  knowledge  by  the  defendant  of  the  vicious  propensities 
of  the  animal.  Brice  v.  Bauer,  108  N.  Y.  428;  HahnJce  v. 
Friederich,  140  N.  Y.  224.  When  a  person  keeps  a  dog  for  the 
purpose  of  guarding  his  property  against  trespassers  or  criminals, 
it  is  not  unreasonable  to  infer  knowledge  on  his  part  of  the  pro- 
pensity of  the  dog  to  attack  and  bite  mankind,  and  negligence  in 
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allowing  him  to  be  at  large.  Ih.;  Brice  v.  Bauer,  108  'N.  Y.  428 ; 
Woodbridge  v.  Marks,  17  App.  Div.  139,  140 ;  BucJdey  v.  Leonard, 

4  Denio,  500.  In  such  case  proof  that  the  dog  had  previously 
bitten  another  person  is  not  essential  to  the  right  to  maintain  the 
action.  Worth  v.  Gilling,  2  Com.  PI.  (L.  Eep.)  1 ;  Brice  v.  Bauer, 
108  K  Y.  428 ;  Rider  v.  White,  65  N.  Y.  54. 

If  a  man  keeps  a  vicious  animal,  which  he  knows  to  be  such, 
and  he  does  not  take  sufficient  measures  to  prevent  it  from  doing 
mischief,  he  will  be  answerable  for  any  injury  which  it  may  do  to 
the  property  or  person  of  another.  Hahnlce  v.  Friederich,  140  IST. 
Y.  224;  Quilty  v.  Battie,  135  JST.  Y.  201;  Woodbridge  v.  Marks, 

5  App.  Div.  604,  lY  App.  Div.  139,  140;  Brice  v.  Bauer,  108 
K  Y.  428;  Muller  v.  McKesson,  73  K  Y.  195;  Keeiian  v.  Gutta 
Perclm  Mfg.  Co.  46  Him,  544. 

Proof  of  the  fact  that  a  dog  has  bitten  another  person,  and  that 
the  owner  or  his  agent  or  servant  had  notice  of  the  fact,  is  evidence 
of  the  vicious  propensities  and  savage  disposition  of  the  dog.  lb. ; 
Smith  V.  Pelah,  2  Strange,  1264;  Buckley  v.  Leonard,  4  Denio, 
500.  In  one  case  the  plaintiff  recovered  damages  in  an  action  for 
injuries  which  were  inflicted  by  a  vicious  bull,  although  it  ap- 
peared that  the  bull  was  attracted  by  a  cow,  in  a  particular  state, 
which  the  plaintiff  was  driving  past  the  field  in  which  the  bull  was, 
and  that  the  plaintiff  struck  the  bull  on  the  head  to  drive  him 
away  from  the  cow.  BlacTcman  v.  Simmons,  3  Carr.  &  Payne,  138. 
In  that  case  the  defendant  had  notice  that  the  bull  had  run  at  a 
man  previously,  and  yet  at  the  time  when  the  plaintiff  was  injured 
the  only  security  against  injury  was  a  strap  and  chain  fastened 
round  the  bull's  neck,  but  not  in  such  a  manner  as  to  prevent  him 
from  running.  So,  too,  the  defendant  had  notice  at  the  time  he 
purchased  the  bull  that  he  was  very  mischievous,  which  he  said 
would  suit  him  all  the  better.  In  such  a  case  the  defendant  is 
bound  to  secure  the  animal  at  all  events,  and  he  will  be  liable  in 
damages  to  a  party  subsequently  injured  if  the  mode  of  fastening 
or  securing  proves  insufficient.     lb. 

So,  in  another  action  against  the  aowner  of  a  bull  for  an  injury 
inflicted  upon  the  plaintiff  by  the  animal  while  it  was  being  driven 
along  the  highway,  it  appeared,  in  evidence,  that  the  plaintiff,  who 
was  passing  along  the  road  wore  a  red  handkerchief,  which  irri- 
tated the  animal  and  caused  the  attack  on  the  plaintiff;  it  also  ap- 
peared after  the  accident,  the  defendant  said  that  the  red  hand- 
kerchief caused  the  injury,  as  he  knew  that  a  bull  would  run  at 
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anything  red,  or  that  the  bull  would  do  so ;  and  this  was  held  to  he 
sufficient  evidence  to  go  to  the  jury  on  the  question  of  knowledge. 
Hudson  V.  Roberts,  6  Exch.  697. 

A  man  who  keeps  a  dog  which  he  knows  is  accustomed  to  bite 
sheep  and  lambs  or  other  animals,  and  which  is  of  a  ferocious  or 
mischievous  disposition  to  his  knowledge,  will  be  liable  for  the  mis- 
chief which  such  dog  may  do.  Hartley  v.  Harriman,  1  Baru.  & 
Aid.  620.  So,  one  who  keeps  a  dog  which  is  accustomed  to  bite 
mankind  is  answerable  for  injuries  done  by  him ;  and  proof  that 
the  defendant  had  warned  a  person  to  beware  of  the  dog  lest  he 
should  be  bitten  by  him,  is  evidence  to  go  to  a  jury  on  the  question 
of  knowledge.     Judge  v.  Cox,  1  Stark.  285. 

So,  in  an  action  for  not  sufficiently  securing  a  fierce  dog  kept 
by  the  defendant,  and  by  which  the  plaintiff  was  bitten,  the  plain- 
tiff may  recover,  notwithstanding  he  had  on  a  previous  day  been 
warned  against  going  near  the  dog,  if  the  jury  think  that  the  acci- 
dent was  not  occasioned  by  the  plaintiff's  own  carelessness  and 
want  of  caution.     Curtis  v.  Mills,  5  Carr.  &  Payne,  489. 

Where  a  dog  has  once  bitten  a  man,  to  the  knowledge  of  the 
owner,  who  afterwards  lets  him  go  about  and  lie  at  his  door,  such 
owner  will  be  liable,  if  he  again  bites  a  man,  though  it  happened 
by  such  person's  accidentally  treading  on  the  dog's  toes.  Smith 
V.  Pelah,  2  Strange,  1264. 

So  where  it  was  shown  that  it  was  reported  that  the  defend- 
ant's dog  was  mad  and  that  the  defendant  had  tied  him  up  in  a 
cellar,  but  that  the  dog  had  broken  loose  and  had  bitten  the  plain- 
tiff's child,  which  subsequently  died  of  hydrophobia,  it  was  held 
that  the  fact  of  tying  the  dog  up  was  evidence  of  knowledge  which 
must  be  submitted  to  the  jury,  who  found  for  the  plaintiff'.  Jones 
V.  Perry,  2  Esp.  482.  But  in  another  case  it  was  held  that  proof 
that  the  dog  was  of  a  fierce  and  savage  disposition  and  that  the 
defendant  generally  kept  him  tied  up,  and  that  he  promised  the 
plaintiff  a  pecuniary  satisfaction  after  she  had  been  bitten,  was 
not  sufficient  proof  to  submit  to  the  jury  on  the  question  whether 
the  dog  was  accustomed  to  bite  mankind  to  the  knowledge  of  the 
defendant.  Bech  v.  Dyson,  4  Camp.  198.  But  this  last  case  is 
not  followed  by  the  later  cases.  And  where  it  was  shown  that 
the  defendant,  on  being  informed  that  his  dogs  had  bitten  the 
plaintiff's  cattle,  offered  to  settle  for  the  injury  if  it  could  be 
proved  that  his  dogs  had  done  it,  this  was  held  to  be  evidence 
which  must  be  submitted  to  the  jury,  although  it  was  entitled  to 
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but  little  weight.  Thomas  v.  Morgwn-,  2  Cromp.  Mees.  &  Eos.  496. 
but  merely  proving  that  the  dogs  were  of  a  savage  disposition 
and  that  they  had  bitten  the  cattle  of  other  persons  is  not  suffi- 
cient evidence  that  the  defendant  knew  that  they  were  accnstomed 
to  bite  cattle.     Ih. 

A  person  who  keeps  an  animal  which  is  accustomed  to  attack 
and  bite  mankind,  with  a  knowledge  that  it  is  so  accustomed  to 
bite,  is  prima  facie  liable  in  an  action  on  the  case  at  the  suit  of 
any  person  who  is  attacked  and  injured  by  such  animal,  without 
any  averment  in  the  complaint  of  negligence  or  default  in  the 
plaintiff  in  not  taking  care  of  or  securing  it.  The  gist  of  the 
action  is  the  keeping  of  the  animal  after  knowledge  of  its  mis- 
chievous propensities.     May  v.  Burdett,  9  Aid.  &  El.  IST.  S.  101. 

The  right  of  action  does  not  depend  upon  the  question  of  negli- 
gence by  the  defendant,  because  the  gravamen  is  the  keeping  of  a 
ferocious  animal  with  a  knowledge  of  its  propensities  and  the 
consequent  injury  to  the  plaintiff.  Card  v.  Case,  5  Man.  Grang. 
&  Scott,  622.  The  owner  of  a  domestic  animal  is  bound  to  take 
notice  of  its  peculiar  propensities,  especially  those  liable  to  cause 
injury,  and  is  chargeable  with  his  servant's  knowledge,  and  wheth- 
er with  such  imputed  knowledge  he  acted  with  ordinary  prudence 
in  driving  an  tinmanageable  horse  upon  the  street,  was  a  question 
for  the  jury.  Gropp  v.  Great  Atlantic,  etc.  Tea  Co.  141  App. 
Div.  372 ;  Brice  v.  Bauer,  108  IST.  T.  428.  One  puts  a  dangerous 
animal  upon  the  public  streets  at  his  peril.  Gropp  v.  Great  At- 
lantic, etc.  Tea  Co.  ante.  An  owner  of  a  vicious  animal  is  not 
relieved  from  the  duty  of  keeping  it  secure  by  the  wrongful  act  of 
his  servants  as  agents.  People  v.  Shields,  142  App.  Div.  194; 
Melloy  V.  Starin,  191  N.  Y.  21.  Knowledge  upon  the  part  of 
the  owner  that  an  animal  is  vicious  is  an  essential  part  of  the 
case  of  plaintiff  suing  for  damages  for  being  bitten  by  a  dog. 
Bogodonow  v.  N.  Y.  Lumber  and  Storage  Co.  91  IST.  Y.  Supp. 
331.  There  is  no  difference  in  legal  effect  between  actual  knowl- 
edge of  dangerous  traits,  and  circumstances  which  naturally  sug- 
gest the  likelihood  of  their  existence.  Conway  v.  Rheims,  107 
App.  Div.  289 ;  Cadwell  v.  Arnheim,  152  IST.  Y.  187.  A  verdict 
for  injuries  sustained  through  the  bite  of  a  dog  harbored  by  de- 
fendant and  owned  by  one  of  her  children  was  sustained  on  appeal, 
where  the  proof  was  sufficient  to  charge  her  with  knowledge  of  its 
vicious  propensities.    Duval  v.  Barnaby,  75  App.  Div.  154.    See 


1438  INJURIES  BY  AOTMALS. 

also  Hahnke  v.  Friederich,  140  IST.  Y.  224;  Quilty  v.  BMie^  135 
K  Y.  201. 

An  allegation  in  the  complaint  that  it  was  the  duty  of  the  de- 
fendant to  use  due  and  reasonable  care  and  precaution  in  keeping 
the  animal  is  an  immaterial  allegation.  Ih.  And  see  Woodhridge 
V.  Marks,  5  App.  Div.  604. 

Where  a  dog  had  bitten  persons,  and  his  owner  had  notice  of 
the  fact,  but  afterward  suffered  him  to  run  at  large,  when  he 
bit  the  plaintiff,  this  was  held  sufEcient  to  render  the  defendant 
liable,  and  that  it  was  no  defense  that  the  dog  was  generally  in- 
offensive.   Buchley  v.  Leonard,  4  Denio,  500. 

The  fact  that  a  dog  habitually  ran  out,  and  angrily  attacked 
passersby  in  the  street,  is  sufficient  to  imply  his  owner's  knowledge 
of  the  dog's  vicious  character,  although  there  is  no  proof  that 
the  dog  actually  bit  any  one.  Martin  v.  Borden,  123  App.  Div. 
66.  One  who  keeps  a  dangerous  animal,  with  knowledge  of  its 
vicious  propensities,  incurs  a  prima  facie  liability  for  any  injury 
caused  by  it;  and  this  presumption  or  prima  facie  case  can  be 
rebutted  only  by  proof  that  the  plaintiff,  with  knowledge  of  the 
evil  propensities  of  the  animal,  wantonly  excited  it  or  vohmtarily 
or  unnecessarily  put  himself  in  the  way  of  the  animal.  Hunter  v. 
Metropolitan  Express  Co.  98  IST.  Y.  Supp.  158.  Evidence  that 
the  owner  of  a  dog  had  seen  it  rush  at  people  and  snap  at  them, 
and  had  called  it  away  from  them,  was  held  sufficient  to  justify 
a  finding  of  knowledge  on  the  part  of  the  owner  that  the  dog  was 
likely  to  attack  and  bite  persons  on  the  highway.  Fitzgerald  v. 
Warholy,  109  App.  Div.  606.  Evidence  of  defendant's  charge  and 
control  of  a  dog  Avhich  bit  plaintiff  while  lawfully  in  a  private 
road  through  a  farm  owned  by  defendant's  infant  children,  and  of 
defendant's  knowledge  of  the  viciousness  of  the  dog,  was  held  suffi- 
cient to  support  a  verdict  against  the  defendant.  Clark  v.  Dis- 
hrow,  77  App.  Div.  647. 

Where  a  dog  has  a  vicious  habit  of  attacking  and  biting  other 
dogs  without  being  incited  to  do  so,  of  which  the  owner  has  knowl- 
edge, and  he  then  permits  such  dog  to  go  at  large,  when  he  attacks 
and  kills  the  dog  of  a  person  who  has  lawfully  come  upon  the  de- 
fendant's premises,  such  defendant  will  be  liable  to  the  owner  of 
the  dog  so  killed.     Wheeler  v.  Brant,  23  Barb.  324. 

If  an  individual  knows  that  his  dog  is  in  the  habit  of  following 
teams  driven  by  him  and  of  watching  them  after  they  are  hitched 
and  left  by  him,  and  if  he  also  knows  that  the  dog  is  accustomed 
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to  attack  and  bite  strangers  who  approach  the  teams  so  watched, 
he  will  be  liable  for  any  injury  which  the  dog  may  do  to  any  per- 
son who  lawfully  approaches  the  team  for  the  purpose  of  unhitch- 
ing it.  Fairchild  v.  Bentley,  30  Barb.  147.  A  woman  driving  a 
horse  and  cart  upon  the  highway  in  front  of  defendant's  premises, 
where  he  harbored  a  dog  owned  by  a  tenant,  which  he  knew  had  the 
habit  of  running  out  upon  and  pursuing  travelers  upon  the  high- 
way, and  which  ran  at  and  attacked  the  horse  she  was  driving, 
frightening  him  and  causing  him  to  run  away,  so  that  she  was 
thrown  from  the  cart  and  sustained  severe  injuries,  held  to  have 
a  good  cause  of  action  for  damages  against  the  defendant.  Austin 
V.  Bartlett,  67  App.  Div.  312. 

A  man  who  owns  such  a  dog,  and  who  knows  its  character, 
must  secure  it  at  home  so  that  it  will  not  or  cannot  follow  him. 
If  it  follows  him  and  bites  a  person  who  is  rightfully  going  to 
remove  the  team  from  the  shed  of  an  inn  where  the  owner  left  it, 
and  where  the  dog  is  watching  it,  such  owner  is  liable  in  damages. 
Fairchild  v.  Bentley,  ante. 

A  man  may  keep  a  dog  for  the  necessary  defense  of  his  house, 
his  garden,  or  his  fields,  and  may  cautiously  use  him  for  that 
purpose  in  the  nighttime,  but  if  he  permits  a  fierce  and  mis- 
chievous dog  to  be  at  large  on  his  premises,  with  a  knowledge  that 
he  has  bitten  persons,  and  a  person  is  afterward  bitten  by  him  in 
the  daytime,  the  owner  will  be  liable  in  damages,  even  though  the 
person  bitten  was  trespassing  on  the  defendant's  grounds  by  hunt- 
ing in  his  woods  without  license.  Loomis  v.  Terry,  17  Wend.  496 ; 
Leonorovitz  v.  Ott,  82  N.  Y.  Supp.  880 ;  Kelly  v.  Tilton,  2  Abb. 
Ct.  App.  Dec.  495. 

But  where  the  defendant  kept  a  dog  which  he  let  loose  for  the 
purpose  of  watching  his  house  and  yard  in  the  nighttime,  it  was 
held  that  he  was  not  liable  to  an  action  in  favor  of  one  who  had 
incautiously  or  imprudently  gone  into  the  yard  in  the  nighttime. 
Erode  V.  Copeland,  1  Esp.  203 ;  Sarch  v.  Blackburn,  4  Carr.  & 
Payne,  297.     See  Woodhridge  v.  Maries,  17  App.  Div.  139. 

It  is  no  defense  to  an  action  against  the  owner  of  a  vicious  and 
ferocious  dog  to  recover  for  injuries  received  by  the  plaintiff,  that 
the  injury  is  the  first  actually  inflicted  by  the  animal  (Rider  v. 
White,  65  N.  Y.  54),  nor  is  contributory  negligence  a  defense. 
Lynch  v.  McNally,  73  N.  Y.  347.  To  constitute  a  defense  it  must 
be  established  that  the  person  injured  did  some  act  from  which  it 
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may  be  affirmed  that  lie  brought  the  injury  upon  himself.  Ih.; 
Muller  V.  McKesson,  73  W.  Y.  195. 

It  is  not  merely  the  owners  of  dogs  or  other  animals  who  are 
liable  for  their  acts,  for  in  an  action  against  a  person  for  keeping 
a  dog  which  was  accustomed  to  bite  mankind,  it  is  not  essential 
that  the  dog  should  be  his;  if  he  harbors  the  dog  or  allows  it  to 
be  at  his  premises  or  to  resort  to  them,  that  will  be  sufficient  to 
render  him  liable  as  though  he  were  owner.  McKone  v.  Wood,  5 
Carr.  &  Payne,  1;  Bundschuh  v.  Mayer,  81  Hun,  111.  See  also 
Lettis  V.  Horning,  67  Hun,  627 ;  Kessler  v.  Lockwood,  42  St.  Eep. 
563;  Putnam  v.  Wigg,  37  St.  Eep.  304;  Simpson  v.  Griggs,  58 
Hun,  393 ;  Ausiin  v.  Bartleti,  67  App.  Div.  312. 

As  liability  for  trespass  committed  by  animals  rests  not  upon 
ownership  but  on  possession,  the  tenant  and  not  the  landlord  is 
liable  for  trespass  committed  by  cattle  a  landlord  has  furnished 
for  the  ^xse  of  a  tenant  of  a  farm  let  stocked  by  the  owner.  Har- 
rison V.  McClellan,  137  App.  Div.  508;  Marsh  v.  Hand,  120 
K  Y.  315. 

There  are  some  exceptions  to  the  rule  which  requires  proof 
that  the  defendant  knew  of  the  mischievous  character  of  his  dog 
or  other  animal  before  he  can  be  made  answerable.  For  although 
the  owner  of  a  domestic  animal  is  not  in  general,  liable  for  an 
injury  committed  by  it,  unless  it  is  alleged  and  proved  that  he 
had  notice  of  its  vicious  propensities,  yet  if  the  animal  is  unlaw- 
fully in  the  close  of  another  and  commits  the  mischief  there,  the 
owner  is  liable  without  alleging  or  proving  knowledge.  Van 
Leiiven  v.  Lylce,  1  IST.  Y.  515.  The  owner  of  dogs  who  takes  them 
unmuzzled  and  unleashed  into  a  public  street  where  they  attack  a 
cat  and  pursue  it  and  kill  it  on  the  premises  of  its  owner  is  liable 
for  the  value  of  the  cat,  without  proof  of  scienter.  Buchanan  v. 
Stout,  139  App.  Div.  204;  Dicltson  v.  McCoy,  39  N.  Y.  400. 

In  such  cases  the  complaint  ovight  to  be  in  trespass  for  breaking 
and  entering  the  plaintiff's  close,  and  the  particular  mischief  done 
ought  to  be  set  out  in  aggravation  of  the  trespass.  Where  the 
sow  and  pigs  of  the  defendant  went  wrongfully  and  unlawfully 
upon  the  plaintiff's  land,  and  there  destroyed  a  calf  belonging  to 
the  plaintiff,  the  defendant  was  held  to  be  liable;  but  the  com- 
plaint must  allege  either  a  trespass  on  lands,  with  the  injuries 
done,  or  it  must  allege  a  scienter,  or  the  action  will  not  be  main- 
tained.   Ih.;  S.  C.  4  Denio,  127. 

So  in  an  action  which  is  founded  upon  a  trespass  by  the  de- 
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iendant's  horses  upon  the  plaintiff's  lands,  and  there  kicking  and 
breaking  the  collar-bone  of  the  plaintiff's  horse,  it  is  not  necessary 
to  allege  in  the  complaint  or  to  prove  on  the  trial  that  the  defend- 
ant had  notice  or  knowledge  of  the  vicious  propensity.  Dunckle 
V.  Kocher,  11  Barb.  387.  In  such  cases  the  action  is  for  the 
trespass  to  the  real  estate  and  the  other  matters  are  merely  in 
aggravation,  and  the  scienter  is  entirely  immaterial,  since  the 
owner  of  the  animal  is  liable  for  all  damages,  whether  he  knew 
of  any  vicious  propensity  or  not.    lb. 

The  statute  also  makes  an  exception  in  the  case  of  sheep  which 
are  injured  or  killed  by  dogs:  "The  owner  or  possessor  of  any 
dog  that  shall  kill  or  wound  any  sheep  or  lambs,  or  angora  goats 
or  kids,  shall  be  liable  for  the  value  of  such  sheep  or  lamb,  or 
angora  gOat  or  kid,  to  the  owner  thereof,  without  proving  notice 
to  the  owner  or  possessor  of  such  dog,  or  knowledge  by  him  that 
his  dog  was  mischievous  or  disposed  to  kill  sheep  or  angora  goats." 
County  Law,  Laws  1909,  chapter  16 ;  Consolidated  Laws,  chapter 
11,  section  117. 

l^otice  of  the  viciousness  of  the  dog  is  not  necessary  where 
sheep  are  wounded  or  killed,  but  otherwise  where  the  injury  does 
not  consist  in  wounding  or  killing.  Osincup  v.  Nichols^  49  Barb. 
145.  This  section  is  not  applicable  where  injury  is  inflicted  on  a 
cow  by  a  dog  suffering  from  rabies.  Van  Etten  v.  Noyes,  128 
App.  Div.  406.  Where  several  dogs  were  engaged  in  the  killing, 
each  owner  is  responsible  only  for  the  damage  done  by  his  dog. 
Auchmuty  v.  Ham,  1  Denio,  495.  Where  injuries  were  inflicted 
by  two  dogs  belonging  to  different  owners,  the  jury  may  assess 
more  than  half  damages  against  the  owner  of  the  larger  dog.  Wil- 
bur V.  Hubbard,  35  Barb.  303.  But  a  joint  action  will  not  lie 
against  separate  owners  of  dogs.  Partenheimer  v.  Van  Order, 
20  Barb.  479 ;  See  also  Van  Steenburgh  v.  Tobias,  17  Wend.  562. 

The  statute  also  provides  that :  "Any  person  may  kill  any  dog 
which  he  shall  see  wrongfully  chasing,  worrying,  or  wounding 
any  sheep  or  angora  goats."  County  Law,  Laws  1909,  chapter 
16;  Consolidated  Laws,  chapter  11,  section  123. 

Though  the  killing  of  a  dog  so  engaged  be  justifiable,  the  owner 
of  the  sheep  cannot  trespass  on  the  land  of  the  dog's  owner  to 
commit  the  act.  Gibbons  v.  VanAlstyne,  9  N.  Y.  Supp.  156.  But 
see  Smith  v.  Wetherill,  78  App.  Div.  49. 

As  to  one  who  shall  be  deemed  the  owner  of  a  dog,  the  County 
Law  provides:  "Every  person  in  possession  of  any  dog,  or  who 
91 
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shall  suffer  any  dog  to  remain  about  his  house  for  the  space  of 
twenty  days,  previous  to  the  assessment  of  a  tax,  or  previous  to  any 
injury,  chasing  or  worrying  of  sheep  or  angora  goats,  or  any  such 
attack  made  by  a  dog,  shall  be  deemed  the  owner  of  the  dog  for 
all  the  purposes  of  this  article."  County  Law,  Laws  1909,  chapter 
16;  Consolidated  Laws,  chapter  11,  section  126.  Ownership  is 
presumed  by  possession  of  a  dog  or  by  suffering  it  to  remain  about 
the  house  for  the  time  specified;  but  not  in  the  case  of  a  dog 
following  and  belonging  to  the  defendant's  hired  laborer,  and 
which  returned  home  with  him  to  a  different  house  each  night. 
Auchmuty  v.  Ham,  1  Denio,  495.  Where  a  wife  knew  of  a  dog's 
viciousness  and  harbored  it  on  premises  owned  by  herself  and  her 
husband,  her  allowing  it  to  escape  and  injure  others  is  her  per- 
sonal tort.  Quilty  v.  Battle,  15  N.  Y.  Supp.  765.  A  person  har- 
boring dogs  on  premises  occupied  by  himself  and  family  and 
feeding  them  from  his  table  is  responsible  for  their  acts,  even 
though  he  does  not  in  fact  own  them,  and  the  title  of  the  premises 
is  in  his  wife's  name.    Bundschuh  v.  Mayer,  30  N.  Y.   Supp.  622. 

It  will  be  observed  that  the  language  of  the  statute  does  not 
include  any  case  but  that  of  wounding  or  killing  sheep  or  lambs, 
angora  goats  or  kids;  and  the  courts  do  not  extend  its  scope  by 
construction.  Where  the  action  is  brought  for  merely  chasing 
and  worrying  sheep,  the  plaintiff  must  allege  and  prove  knowl- 
edge on  the  part  of  the  defendant,  or  he  will  not  be  liable.  Auch- 
muty V.  Ham,  1  Denio,  495.  So,  too,  the  provision  of  the  statute 
which  renders  a  person  in  possession  of  a  dog,  or  one  who  suffers  a 
dog  to  remain  about  his  house  for  twenty  days,  etc.,  liable  as  own- 
er, for  his  mischievous  acts,  does  not  render  an  employer  liable 
for  mischief  done  by  the  dog  of  his  hired  laborer,  where  the  dog 
was  in  the  habit  of  following  his  master  daily  to  his  work  on  the 
farm  of  the  employer,  and  of  returning  and  staying  each  night  at 
his  master's  house,  which  was  distinct  from  that  of  his  employer. 
Ih.  A  person  who  is  prosecuted  for  injuries  done  by  his  dog 
in  such  case  is  not  liable  to  pay  exemplary  damages,  where  he  has 
no  knowledge  of  the  mischievous  propensities  of  his  dog,  since 
the  statute  limits  the  recovery  to  the  value  of  the  sheep.    lb. 

In  an  action  for  such  injuries,  it  will  be  suiBcient  for  the  plain- 
tiff to  prove  that  his  sheep,  while  upon  his  own  premises,  were 
bitten  and  killed  by  the  defendant's  dog,  and  he  will  be  entitled  to 
recover  without  further  proof.  Fish  v.  Skut,  21  Barb.  333.  And 
the.  owner  may  resort  to  his  action  without  making  any  application 
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to  the  fenceviewers  to  inquire  into  the  matter.  lb.  Possession  of 
the  sheep  is  prima  facie  evidence  of  title  to  them,  and  is  sufficient 
to  entitle  the  plaintiff  to  recover.     lb. 

A  joint  action  cannot  be  maintained  against  the  separate  owners 
of  several  different  dogs  which  have  killed  and  worried  the  sheep 
of  the  plaintiff.  Van  Steenburgh  v.  Tobias,  17  Wend.  562.  Where 
dogs  belonging  to  several  owners,  are  found  in  company,  engaged 
in  killing  sheep,  each  owner  is  responsible  for  the  injury  done  by 
his  own  dog,  and  for  no  more.  Arichmuty  v.  Ham,  1  Denio,  495. 
So,  where  cows,  belonging  to  several  owners,  are  found  in  the 
garden  of  an  individual  committing  a  trespass,  each  owner  is  liable 
for  the  damage  done  by  his  own  cow,  and  for  no  more.  Parten- 
heimer  v.  Van  Order,  20  Barb.  479.  And  in  the  absence  of  all 
proof  as  to  the  amount  of  damages  done  by  each  cow,  the  law  will 
infer  that  the  cattle  did  equal  damage.    lb. 

§  2.  When  an  Action  will  not  Lie. 

There  are  numerous  cases  in  which  no  action  can  be  maintained 
against  the  owner  of  domestic  animals  which  do  injuries  to  other 
persons  or  to  their  property.  It  has  already  been  seen,  ante,  that 
it  was  essential  to  a  right  of  action  to  show  that  the  owner  knew 
of  the  propensity  of  his  domestic  animals  to  do  injury.  And  it 
may  be  stated  as  a  general  rule,  that  no  owner  of  such  animals 
will  be  liable  for  any  injuries  which  they  may  commit,  except  for 
ordinary  trespasses  to  land,  unless  it  is  clearly  shown  that  the 
owner  had  notice  or  knowledge  of  such  propensity,  or  that  they  had 
previously  done  similar  injuries. 

Where  plaintiff  was  kicked  by  a  horse  unfastened  and  unattend- 
ed, in  the  street,  while  the  driver  was  delivering  goods  at  a  house 
before  which  the  wagon  to  which  the  horse  was  attached  was 
backed  up  against  the  curb,  it  was  held  that  the  fact  that  the 
horse  was  left  unattended  did  not  warrant  a  recovery  of  damages 
against  its  owner.     Martin  v.  Althaus,  139  App.  Div.  622. 

Where  defendant's  stableman,  without  authority,  called  plain- 
tiff, a  boy  fifteen  years  old,  to  lead  a  horse  to  a  watering-trough 
and  on  the  way  the  horse  kicked  the  boy,  it  was  held  that  in  the 
absence  of  evidence  that  the  horse  was  vicious,  a  verdict  for  dam- 
ages against  the  defendant  could  not  stand.  Baible  v.  Hygenic 
etc.  Ice  Co.  134  App.  Div.  705. 

The  owner  of  a  dog  which  suddenly  goes  mad  and  bites  a  cow. 
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of  which  injury  she  dies,  is  not  liable  for  her  value  to  the  owner 
of  the  cow,  where  the  owner  of  the  dog  had  no  knowledge  that  it 
was  mad,  and  it  had  never  displayed  viciousness  before  save  once, 
when  it  attacked  a  bicycle,  and  again  when  it  attacked  a  peddler, 
but  did  not  bite  on  either  occasion ;  nor  in  the  absence  of  scienter 
can  the  dog's  owner  be  held  liable  on  the  theory  of  trespass  by  a 
domestic  animal  on  the  lands  of  another.  Van  Etten  v.  Noyes, 
128  App.  Div.  406.  In  an  action  brought  on  behalf  of  a  child  for 
damages  caused  by  his  being  bitten  by  defendant's  horse  standing 
unhitched  in  the  street  and  eating  oats  from  the  ground,  the  fact 
that  the  animal  was  unhitched  and  unattended  does  not  dispense 
with  the  necessity  of  the  proof  of  knowledge  of  its  vicious  propen- 
sity on  the  part  of  the  owner.  Corcoran  v.  Kelly,  113  JST.  Y.  Supp. 
686. 

So,  if  a  man  keeps  a  dog  upon  his  premises  for  their  protection, 
and  another  person  comes  upon  the  premises  in  the  night,  without 
any  legal  authority  to  do  so,  and  he  is  bitten  by  the  dog,  he  is  in 
that  case  injured  by  his  own  fault  or  negligence,  and  the  owner  of 
the  dog  is  not  answerable.  Sarch  v.  Blachhiirn,  4  Carr.  &  Payne, 
297 ;  8.  C,  M.  &  M.  505. 

To  render  the  owner  of  a  dog  liable  for  an  injury  committed  by 
him,  it  must  appear  by  the  evidence  that  the  dog  was  vicious  and 
that  the  owner  knew  it,  or  that  he  was  a  trespasser  at  the  time  of 
doing  the  injury.    Fairchild  v.  Bentley,  30  Barb.  14Y. 

The  statute  now  requires  the  owners  of  wild  animals  used  for 
exhibition  to  give  notice  to  travelers  of  the  approach  of  such 
animals.    Laws  1862,  ch.  112. 

Where  an  injury  happened  to  the  plaintiff  in  consequence  of  his 
horse  taking  fright  at  an  elephant  passing  along  the  highway,  in 
the  charge  of  a  keeper,  prior  to  the  enactment  of  this  statute,  it  was 
held  that  to  render  the  owners  of  the  animal  liable  for  the  dam- 
ages sustained,  it  would  be  necessary  to  show,  not  only  that  such  is 
the  effect  of  the  appearance  of  an  elephant  upon  horses  in  general, 
but  also  that  the  owner  knew  or  had  notice  of  it.  Scribner  v. 
Kelley,  38  Barb.  14.  It  is  not  in  itself  unlawful  for  a  person  to 
keep  wild  beasts,  even  though  they  may  be  such  as  are  by  nature 
fierce,  dangerous,  and  irreclaimable;  but  the  propensity  of  such 
animals  to  do  dangerous  mischief  being  inherent  and  well  known, 
the  owner  or  keeper  is  required  to  exercise  such  a  degree  of  care  in 
regard  to  them  as  will  absolutely  prevent  the  occurrence  of  an  in- 
jury to  others  through  such  vicious  acts  as  he  is  naturally  inclined 
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to  commit.  Ih.  The  rule  of  absolute  liability  resting  upon  the 
owner  of  ferocious  animals  unless  the  person  injured  voluntarily 
or  consciously  did  something  to  bring  about  the  injury,  does  not 
apply  to  a  carrier  of  such  animals  if  they  are  properly  boxed  in 
cages,  and  the  latter  is  only  liable  for  failure  to  exercise  such 
reasonable  precaution  as  ordinary  prudence  would  dictate.  Mol- 
loy  V.  Starin,  191  'N.  Y.  21.  In  an  action  for  damages  for  per- 
sonal injuries  inflicted  by  a  captive  bear,  where  it  is  shown  that 
the  bear  was  known  by  both  parties  to  be  a  ferocious  animal  that 
had  on  various  prior  occasions  attacked  and  injured  other  persons, 
and  that  the  plaintiff  knowingly,  voluntarily  and  unnecessarily 
went  within  reach  of  the  bear,  which  was  chained  up,  knowing  that 
he  was  likely  to  be  attacked  and  injured,  there  can  be  no  recovery. 
Ervm  v.  Woodruff,  119  App.  Div.  603. 

To  maintain  an  action  for  an  injury  caused  by  the  vicious  acts 
of  such  animals,  it  is  not  necessary  to  prove  that  it  occurred 
through  the  actual  negligence  of  the  owner  or  keeper,  because  the 
negligence  upon  which  his  responsibility  rests  will  be  presumed. 
Scribner  v.  Kelly,  38  Barb.  14. 

Proof  that  an  animal  is  of  a  savage  and  ferocious  nature  is 
equivalent  to  proof  of  express  notice,  for  in  such  cases  notice  is 
presumed.  Earl  v.  Van,  Alstine,  8  Barb.  630.  But  if  damage  is 
done  by  any  domestic  animal  which  is  kept  for  use  or  convenience, 
the  owner  is  not  liable  to  an  action,  unless  he  had  notice  that  it 
had  previously  done  mischief.  And,  therefore,  the  owner  of  bees, 
which  are  kept  in  hives,  is  not  liable,  at  all  events,  for  any  acci- 
dental injury  which  they  may  happen  to  do.  Ih.  And  where,  in 
an  action  against  the  owner  of  bees,  for  an  injury  done  to  the  plain- 
tiff's horses,  while  traveling  along  the  highway  past  the  place  where 
the  bees  were  kept,  it  appeared  that  the  bees  had  been  kept  in  the 
same  situation  for  eight  or  nine  years,  and  there  was  no  proof  that 
any  injury  had  ever  been  done  by  them,  but,  on  the  contrary, 
witnesses  residing  in  the  neighborhood  testified  that  they  had  been 
in  the  habit  of  passing  and  repassing  the  place  frequently,  without 
having  been  molested,  it  was  held  that  this  rebutted  the  idea  of  any 
notice  to  the  defendant,  either  from  the  nature  of  the  bees  or  other- 
wise, that  it  would  be  dangerous  to  keep  them  in  that  situation, 
and  that  he  could  not  be  made  liable.    Ih. 

Where  two  dogs  fight  and  one  of  them  kills  the  other,  and  the 
owner  of  the  killed  dog  brings  an  action  against  the  owner  of  the 
victorious  dog,  the  plaintiff  must  prove  that  the  defendant's  dog 
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was  the  aggressor,  or  in  the  wrong  in  that  particular  fight,  no 
matter  what  may  have  been  the  character  and  habits  of  the  dog  on 
other  occasions.  If  the  plaintiff's  dog  provoked  the  quarrel  and 
caused  the  fight,  the  defendant  as  owner  of  the  other  dog  cannot 
be  made  responsible  for  the  consequences.  Wiley  v.  Slater,  22 
Barb.  506.  The  cases  in  which  dogs  have  attacked  human  beings, 
although  they  were  trespassers,  and  in  which  their  owners  have 
been  held  liable,  are  not  applicable  in  those  cases  in  which  one  dog 
attacks  another.  Ih.  A  distinction  is  to  be  observed  between  keep- 
ing a  dog  which  is  dangerous  to  human  life,  and  one  which  is  un- 
willing to  have  strange  dogs  upon  his  master's  premises,  and  which 
he  is  in  the  habit  of  attacking  and  driving  off.    Ih. 

Where  two  dogs  fight,  and  one  of  them  is  killed,  there  is  no 
general  rule  of  law  that  the  owner  of  the  defeated  animal  can  have 
satisfaction  for  his  loss  from  the  owner  of  the  victorious  dog.  Ih. 
At  page  510,  the  court  said:  "Owners  of  valuable  dogs  should 
take  care  of  them  proportional  to  their  value,  and  keep  them  within 
their  own  precinct,  or  under  their  own  eyes.  It  is  very  proper  to 
invest  dogs  with  some  discretion  while  upon  their  master's  prem- 
ises, in  regard  to  other  dogs,  while  it  is  palpably  wrong  to  allow  a 
man  to  keep  a  dog,  who  may  or  will,  under  any  circumstances,  of 
his  own  volition,  attack  a  human  being.  If  owners  of  dogs,  whether 
valuable  or  not,  suffer  them  to  visit  others  of  their  species,  par- 
ticularly if  they  go  uninvited,  they  must  be  content  to  have  them 
put  up  with  dog  fare,  and  that  their  reception  and  treatment  shall 
be  hospitable  or  inhospitable,  according  to  the  nature  of  the  par- 
ticular mood  and  temper,  at  the  time,  of  the  dog  visited.  The 
courtesies  and  hospitalities  of  dog  life  cannot  well  be  regulated  by 
the  judicial  tribunals  of  the  land." 

Where  a  dog,  following  its  owner  along  the  street,  runs  into  an 
adjoining  yard,  and  there  seizes  and  kills  a  dog  belonging  to  the 
owner  of  the  premises,  the  owner  of  the  first-mentioned  dog  is  not 
liable  to  the  owner  of  the  dog  killed  in  an  action  for  damages  re- 
sulting from  the  killing.    Buclc  v.  Moore,  35  Hun,  338. 

The  County  Law  provides  for  the  collection  of  a  tax  on  dogs, 
and  also  provides  that  in  any  action  brought  for  the  killing  of  any 
dog,  it  shall  be  incumbent  on  the  plaintiff  in  such  action  to  prove 
that  the  tax  imposed  upon  such  dog,  if  any,  has  been  paid.  But 
the  objection  to  the  absence  of  such  proof  cannot  be  raised  for  the 
first  time  on  appeal.    Jordan  v.  McGill,  43  App.  Div.  264. 
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CHAPTER  XII. 

FRAUD  IN  SALES  OB  EXCHANGE  OE  PROPERTY,  OR  OTHERWISE. 

§  1.  Fraud  as  a  Cause  of  Action  or  Defense. 

The  effect  of  fraud  in  procuring  a  sale  and  delivery  of  personal 
property,  and  the  rights  and  remedies  of  the  defrauded  vendor, 
were  considered  at  some  length  in  the  chapter  treating  of  the  sub- 
ject of  sales.  It  is,  therefore,  unnecessary  to  repeat  what  is  there 
stated  as  to  what  constitutes  a  fraud  or  the  remedies  of  the  de- 
frauded party  other  than  by  action,  such  as  stoppage  in  transitu 
and  the  like. 

Frauds  in  relation  to  property  are  almost  invariably  connected 
with  some  form  of  contract.  Though  there  may  be  cases  of  frauds 
which  are  actionable,  though  not  connected  with  a  contract ;  for,  as 
we  have  already  seen,  ante,  fraud  accompanied  by  damage  is  a  good 
ground  of  action. 

Fraud  vitiates  every  contract,  and  the  defrauded  party  may 
always  rescind  the  contract,  or  he  may  recover  such  damages  as 
he  has  sustained  thereby.  Wheaton  v.  Balcer,  14  Barb.  594 ;  Linds- 
ley  v.  Fergibson,  49  N.  Y.  623.  Fraud  in  obtaining  a  promissory 
note  is  a  good  defense  to  an  action  brought  for  its  collection.  Barber 
V.  Kerr,  3  Barb.  149.  Fraud  by  a  purchaser  in  making  a  purchase 
of  personal  property  will  render  the  contract  void,  and  the  vendor 
may  immediately  sue  for  the  purchase  money.  Willson  v.  Foree,  6 
Johns.  110. 

Fraud  must  be  proved. — The  law  abhors  fraud  as  well  as  crime, 
and,  therefore,  it  is  always  a  legal  presumption  that  a  party  is 
innocent  of  either  until  it  is  properly  established  by  legal  evidence. 
By  this  is  to  be  understood  that  there  is  no  presumption  of  fraud, 
as  a  matter  of  law,  but  that  fraud,  when  established,  is  a  conclusion 
or  inference  of  fact  from  competent  evidence,  introduced  in  the 
particular  case.  The  law  never  construes  an  instrument  to  have  an 
unlawful  meaning,  as  a  legal  implication  or  inference,  when  it  is 
equally  susceptible  of  an  innocent  intention.  Mann  v.  Witheck,  lY 
Barb.  388. 

It  is  not  sufficient  to  avoid  a  contract  on  the  ground  of  fraud, 
merely  because  the  party  bound  by  it  is  illiterate,  and  that  it  was 
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not  read  over  to  him,  provided  it  was  explained  to  him  in  sub- 
stance, and  there  was  no  omission,  concealment  or  misrepresenta- 
tion of  any  of  its  obligations.  Ellis  v.  McCormicl-,  1  Hilt.  313. 
And  the  presumption  of  innocence  extends  so  far  that  it  will  be 
sufficient  to  prove  the  signature  of  a  person  who  cannot  write,  by 
showing  that  he  directed  his  name  to  be  affixed  to  the  instrument 
without  showing  affirmatively  that  it  was  read  over  to  him  before 
execution,  or  that  he  knew  its  contents.  Harris  v.  Story,  2  E.  D. 
Smith,  364 ;  Hallenbeck  v."  Dewitt,  2  Johns.  404.  Fraud  is  always 
a  question  of  fact  for  a  jury,  or  the  justice,  where  there  is  any 
evidence  to  establish  it.  Erwin  v.  Voorhees,  26  Barb.  12Y.  But 
whether  the  evidence  tends  to  establish  fraud,  or  not,  is  always  a 
question  of  law  for  the  court.    Ih. 

But,  notwithstanding  it  is  a  question  of  fact  to  determine 
whether  a  fraud  is  proved,  yet,  it  is  still  a  question  of  law,  whether 
the  evidence  given  legally  tends  to  make  out  a  fraud ;  and  if  fraud 
is  found  as  a  conclusion  of  fact,  when  there  is  no  evidence  tending 
to  such  conclusion,  the  verdict  will  be  set  aside  on  appeal.  Oage  v. 
Parher,  25  Barb.  141.  But  when  there  is  competent  evidence  upon 
the  question  whether  a  fraud  has  been  committed,  it  is  a  question  of 
fact,  and  if  a  jury  is  impaneled,  the  question  cannot  be  taken 
from  them  and  decided  by  the  court  as  a  mere  question  of  law. 
Gardner  v.  McEwen,  19  N.  Y.  123.  As  a  general  rule,  there  must 
be  a  fraudulent  intent  to  constitute  an  actionable  fraud,  though,  as 
has  already  been  seen,  there  may  be  a  legal  fraud  which  will 
render  a  party  liable,  even  though  he  may  not  have  been 
guilty  of  a  moral  fraud.  But  in  actions  involving  questions  of 
fraud,  the  intent  is  always  a  material  inquiry ;  and  for  the  purpose 
of  establishing  the  intent,  other  acts  of  a  similar  character,  done 
about  the  same  time,  may  always  be  shown.  Amsden  v.  Martr 
Chester,  40  Barb.  158;  Miller  v.  Barber,  66  JST.  Y.  558;  Bliss  v. 
Sickles,  142  IST.  Y.  647 ;  Hersey  v.  Benedict,  15  Hun,  282. 

It  is  a  frequent  remark  that  fraud  must  be  proved  and  that  it 
cannot  be  presumed.  JacJcson  v.  King,  4  Cow.  207,  220 ;  Fleming 
V.  Slocum,  18  Johns.  403;  Starr  v.  PecJc,  1  Hill,  270;  Marsh  v. 
Falker,  40  N.  Y.  566 ;  Wakeman  v.  Dalley,  51  IST.  Y.  27.  FoAilk- 
ner  v.  Cody,  91  N".  Y.  Supp.  633.  An  action  for  a  constructive 
fraud  cannot  be  sustained  by  proof  of  an  actual  fraud.  Sinclair  v. 
Higgins,  93  IST.  Y.  Supp.  195.  This  proposition  is  true  in  the  sense 
that  fraud  must  be  proved,  and  that  the  law  does  not  presume  fraud 
in  the  absence  of  due  proof  of  its  existence.    But  fraud  is  proved 
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precisely  like  any  other  question  of  fact.  It  must  be  established 
affirmatively,  and  if  the  acts  attacked  are  consistent  with  an  hon- 
est intent,  fraud  is  not  established.  Reich  v.  Cochran,  105  App. 
Div.  542.  Schultz  v.  Hoagland,  85  IST.  Y.  464.  To  infer  fraud 
from  silence,  the  court  must  find  that  there  was  some  duty  of  dis- 
closure. Loos  V.  McCormack,  107  App.  Div.  8  ;  Cohn  v.  Goldman, 
76  N.  Y.  284.  It  is  not  possible  to  prove  fraud  except  by  proving 
those  facts  and  circumstances  which  constitute  the  fraud,  or  which 
are  attendant  upon  it.  When  the  evidence  given  is  such  as  to  au- 
thorize a  jury  or  justice  to  find  the  existence  of  fraud  in  a  given 
transaction,  they  are  to  draw  such  inferences  from  the  evidence  as 
are  legal  and  proper  under  the  circumstances.  And,  in  every  case, 
the  question  of  intent  must  be  a  mere  matter  of  inference  from  all 
the  facts  established  by  the  evidence. 

And  when  a  jury  or  the  justice  finds,  upon  competent  evidence, 
that  a  party  has  been  guilty  of  a  fraud  in  a  given  case,  the  fraud 
is  proved  in  the  true  sense  of  the  rule  requiring  a  fraud  to  be  estab- 
lished by  evidence.  Fraud  is  not  established  by  that  direct  kind 
of  evidence  which  is  generally  resorted  to,  to  prove  a  written  in- 
strument, as  a  bond,  a  bill  of  exchange,  or  a  promissory  note.  To 
establish  a  fraud  requires  a  full  development  of  all  the  facts,  cir- 
cumstances and  incidents  of  the  transaction. 

It  is  not  always  the  case  that  a  fraud  is  perpetrated  by  actual 
misrepresentations,  or  by  acts  calculated  to  produce  false  impres- 
sions, or  to  mislead  the  injured  party.  And  a  jury  may  be  author- 
ize*d  to  infer  fraud,  as  a  matter  of  fact,  not  merely  from  such 
affirmative  acts,  but  they  may  also  take  into  account  every  fact, 
circumstance,  and  incident  in  the  case;  and  though  these  separate 
incidents  may  not,  when  standing  alone,  produce  a  full  conviction 
as  to  the  existence  or  nonexistence  of  the  alleged  fraud,  yet,  when 
all  the  circumstances  are  combined  and  duly  considered,  they  may 
have  an  overwhelming  force  in  their  influence  upon  the  judgment, 
so  much  so,  indeed,  as  to  produce  the  same  conviction  that  can  be 
attained  by  the  most  positive  evidence. 

But  notwithstanding  a  fraud  may  be  thus  legally  established  by 
facts  and  circumstances,  it  does  not  by  any  means  follow  that  every 
case  furnishes  such  circumstances  as  will  warrant  a  jury  in  finding 
the  existence  of  fraud. 

The  law  abhors  fraud,  and  for  that  reason  it  presumes  a  man 
to  be  innocent  of  it,  until  that  presumption  is  overcome  by  legal 
evidence. 
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And  since  the  law  confers  so  large  a  discretion  upon  a  jury  in 
weighing  evidence,  it  is  the  duty  of  jurors  to  consider  the  entire 
evidence  with  care,  with  diligence  and  deliberation,  so  that  their 
verdict  shall  not,  on  the  one  hand,  charge  an  innocent  man  with  a 
fraud,  nor,  on  the  other  hand,  deprive  an  injured  party  of  that 
redress  which  the  law  intends  he  shall  obtain. 

Guity  party  not  entitled  to  allege  fraud. —  It  is  a  recognized  and 
established  maxim  of  the  law,  that  no  man  shall  take  any  ad- 
vantage from  his  own  wrongful  acts.  And  the  rule  admits  of  illu- 
strations from  every  branch  of  legal  procedure.  A  party  who 
obtains  a  venire  from  a  justice,  and  then  suppresses  it,  will  not  be 
allowed  to  object,  on  appeal,  that  the  cause  was  not  tried  by  a  jury. 
Goon  V.  Snyder,  19  Johns.  384.  So  a  lender  of  money  cannot  avoid 
his  own  contract  on  the  ground  that  it  contains  a  visurious  reserva- 
tion in  his  own  favor.  Elwell  v.  Ghaniberlain,  4  Bosw.  320.  So,  a 
person  whose  duty  it  is  to  pay  up  a  mortgage  upon  real  estate,  will 
not  be  permitted  to  neglect  that  duty,  and  then  purchase  the  mort- 
gaged property  on  the  foreclosure  sale,  and  thus  hold  the  same  for 
his  own  benefit.  Yan  Home  v.  Everson,  13  Barb.  526.  So,  a 
party  who  voluntarily  obtains  an  irregular  judgment  will  not  be 
heard  on  an  appeal  for  its  reversal,  on  the  ground  that  the  judg- 
ment is  void  by  reason  of  his  own  acts.  Fairbanks  v.  Corlies,  1 
Abb.  150,  8.  C.  3  E.  D.  Smith,  582. 

And  it  may  be  laid  down  as  a  general  rule,  that  a  party  cannot 
entitle  himself  to  substantiate  a  claim,  or  to  enforce  a  defense,  by 
reason  of  any  acts  or  misrepresentations  which  proceeded  fr<5m 
himself,  or  were  adopted  or  acquiesced  in  by  him  after  full  knowl- 
edge of  their  nature  and  quality;  and  further,  that  where  mis- 
representations have  been  made  by  one  of  two  litigating  parties,  in 
his  dealings  with  the  other,  a  court  of  law  will  either  decline  to 
interfere,  or  will  so  adjust  the  equities  between  the  plaintiff  and 
defendant,  as  to  prevent  an  undue  advantage  from  accruing  to  that 
party  who  is  unfairly  endeavoring  to  take  advantage  of  his  own 
wrong. 

And  where  a  party  is  not  permitted  to  take  advantage  of  his 
own  wrong,  he  will  not  be  allowed  to  take  any  advantage  from  the 
wrongful  or  fraudulent  acts  of  his  agent. 

Knowledge  of  the  party  charging  fraud.— In  a  case  of  fraud  it  is 
always  implied  that  the  injured  party  has  been  deceived;  and 
where  there  is  no  deception  of  any  kind,  there  can  be  no  fraud. 
For  this  reason  it  will  be  a  good  defense  to  an  action  of  fraud  to 
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show  that  the  complaining  party  had  full  knowledge  of  the  matters 
which  he  alleges  as  the  ground  of  fraud.  And  where  the  plaintiff 
gave  two  watches  in  exchange  for  a  rifle,  and  subsequently  sued  the 
defendant,  and  declared  in  fraud,  by  alleging  a  fraudulent  repre- 
sentation by  the  defendant  at  the  time  of  the  exchange,  it  was  held 
to  be  a  suilieient  defense  to  show  that  the  plaintiff  knew  before  the 
exchange  that  the  defendant  did  not  own  the  gun.  Edick  v.  Crim, 
10  Barb.  445.  And  see  Cowen  v.  Simpson,  1  Esp.  290.  And  the 
cases  go  still  further,  for  in  some  cases  it  is  held  that  where  the 
complaining  party  could  readily  inform  himself  of  the  truth  by 
making  inquiries,  and  he  neglects  to  do  so,  he  will  not  be  entitled 
to  recover  on  the  ground  that  the  representations  were  false  and 
fraudulent.  Babcock  v.  Libhey,  53  How.  255;  Slaughters  Ad- 
ministrators V.  Oerson,  13  Wall.  383 ;  Long  v.  Warren,  68  IST.  Y. 
426  ;  Davis  v.  Sims,  Hill  &  Denio,  234 ;  White  v.  Seaver,  25  Barb. 
236.  The  case  last  cited  was  one  in  which  it  was  alleged  that  the 
vendor  of  lands  had  made  false  statements  in  relation  to  his  title 
to  the  lands  in  question;  but  it  appeared  that  the  plaintiff  knew 
that  the  title  of  the  defendant  was  to  come  from  a  third  person, 
who  lived  near  the  plaintiff,  who  did  not  make  any  inquiries  as  to 
the  rights  or  title  of  the  defendant,  and  it  was  held  that  no  action 
could  be  maintained. 

It  is  eminently  just  and  wise  to  hold  that  there  cannot  be  a 
fraud  where  a  party  has  full  knowledge  of  the  entire  transaction 
which  he  alleges  to  be  a  fraud  upon  him.  And  there  may  be  cases 
in  which  a  party  may  be  deprived  of  a  right  of  action  for  fraud, 
where  it  appears  that  he  had  such  knowledge  as  ought  to  put  him 
on  inquiry,  especially  where  such  inquiry  may  be  readily  and  easily 
made.  In  such  a  case  the  principle  may  be  somewhat  analogous  to 
that  which  deprives  a  party  of  a  remedy  in  case  his  own  negligence 
contributed  to  the  injury  which  he  has  sustained. 

But  such  cases  extend  the  rule  quite  far  enough ;  and  if  a  party 
is  guilty  of  a  false  and  fraudulent  representation  or  concealment, 
he  ought  not  to  be  permitted  to  take  any  advantage  of  his  own 
wrong,  when  the  opposite  party  was  really  deceived  by  placing 
confidence  in  his  statements.  There  ought  to  be  such  a  thing  as  a 
right  to  confide  in  the  statements  of  other  persons,  when  deliber- 
ately made  in  a  business  transaction,  and  a  legal  liability  on  the 
part  of  the  deceiving  party,  even  though  it  is  possible  that  the 
injured  person  might  have  ascertained  the  falsity  of  the  pretenses 
before  he  was  injured  by  them.     See  Sherman  v.  Johnson,  56 
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Barb.  59 ;  Van  Epps  v.  Harrison,  5  Hill,  63 ;  Smith  v.  Country- 
man, 30  N.  Y.  655 ;  Mead  v.  Bunn,  32  W.  Y.  275 ;  Blossom  v.  Bar- 
rett, 37  N.  Y.  434 ;  5  Trans.  App.  434 ;  Clarh  v.  Rankin,  46  Barb. 
570.  It  certainly  is  not  just  that  one  who  has  perpetrated  a  fraud 
should  be  permitted  to  say  to  the  party  defrauded,  when  he  de- 
mands relief,  that  he  ought  not  to  have  believed  or  trusted  him. 
Where  one  sues  another  for  negligence,  his  own  contributory  neg- 
ligence will  be  a  defense  to  the  action ;  but  where  one  sues  another 
for  a  positive  willful  wrong  or  fraud,  negligence  by  which  the 
party  injured  exposed  himself  to  the  wrong  or  fraud  will  not  bar 
relief.  Albany  City  Savings  Inst.  v.  Burdich,  87  E".  Y.  40,  49 ; 
Bullion  V.  Bullion,  73  Hun,  437 ;  Schumaker  v.  Mather,  38  St. 
Eep.  542.  This  is  particularly  true  where  relations  of  trust  and 
confidence  existed  between  the  parties,  and  the  act  or  omission  of 
the  defrauded  party  was  the  natural  result  of  the  relations  of  the 
parties  and  the  impulse  of  affection  and  confidence.  In  such  case 
the  law  does  not  impute  inexcusable  negligence  to  that  omission  of 
vigilance  and  care  which  is  procured  by  the  fraud  of  the  wrong- 
doer.    Smith  V.  Smith,  134  ¥.  Y.  62. 

But  there  may  be  false  statements  which  will  not  invalidate  a 
contract.  And  where  goods  are  sold,  if  the  vendor  is  not  induced  to 
enter  into  the  contract  of  sale,  by  reason  of  false  representations 
made  by  the  vendee,  the  mere  fact  that  the  latter  made  such  repre- 
sentations during  the  negotiation  of  the  contract  will  not  of  itself 
avoid  the  contract  of  sale.  Branson  v.  Wiman,  8  IST.  Y.  182,  8.  C. 
10  Barb.  406.  And  where  one  party  alleges  that  the  other  was 
guilty  of  a  fraud  in  the  contract  of  sale,  the  declarations  of  the 
complaining  party,  which  were  made  subsequently  to  the  sale,  may 
be  proved,  for  the  purpose  of  showing  his  affirmance  of  the  con- 
tract, with  a  full  knowledge  of  all  the  facts.  lb.  And  where  there 
is  an  attempt  to  impeach  the  good  faith  of  a  vendee,  on  the  ground 
that  he  obtained  the  contract  of  sale  by  means  of  the  fraudulent 
suppression  of  information  obtained  from  a  letter,  the  vendee  may 
show  the  contents  of  the  letter  in  evidence  to  rebut  the  presumption 
of  fraud.    lb. 

Requisites  of  a  cause  of  action  for  fraud  and  deceit. —  The  re- 
quisites of  a  cause  of  action  for  false  and  fraudulent  representa- 
tions within  the  rules  governing  the  common-law  action  for  fraud 
and  deceit  are  representation,  falsity,  scienter,  deception  and  in- 
jury. There  must  have  been  a  false  representation,  known  to  be 
such,  made  by  the  defendant,  calculated  and  intended  to  influence 
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the  plaintiflF,  and  which  came  to  his  knowledge,  and  in  reliance 
upon  which  he,  in  good  faith,  parted  with  property  or  incurred  the 
obligation  which  occasioned  the  injury  of  which  he  complains.  The 
complaint  in  an  action  based  on  allegations  of  fraud  must  allege 
that  defendant  knew  the  representations  were  false.  Kranz  v. 
Lewis,  115  App.  Div.  106.  All  these  circumstances  must  be  found 
to  exist,  and  the  absence  of  any  one  of  them  is  fatal  to  a  recovery. 
It  is  not  necessary  that  the  false  representation  should  have  been 
made  by  the  defendant  personally.  If  he  authorized  and  caused  it 
to  be  made  it  is  the  same  as  though  he  made  it  himself.  Nor  is  it 
necessary  that  it  should  have  been  made  directly  to  the  plaintiff. 
If  it  was  made  to  the  public  at  large  for  the  purpose  of  influencing 
the  action  of  any  individual  who  may  act  upon  it,  any  person  so 
acting  upon  it  and  sustaining  injury  thereby  may  maintain  an  ac- 
tion. But  the  fraud  and  the  injury  must  be  connected.  The  one 
must  bear  to  the  other  the  relation  of  cause  and  effect,  not,  per- 
haps, in  so  close  a  sequence  as  in  actions  on  contract,  but,  neverthe- 
less, it  must  appear  in  an  appreciable  sense  that  the  damage  flowed 
from  the  fraud  as  the  proximate  and  not  the  remote  cause.  Brack- 
ett  V.  Griswold,  112  IST.  Y.  454. 

Fraud  is  always  a  sufficient  ground  for  rescinding  a  contract. 

To  rescind  a  contract  on  the  ground  of  fraud,  as  to  recover  dam- 
ages upon  the  ground  of  fraud,  scienter  must  be  alleged  and 
proved ;  and  while  either  the  misrepresentation  of  a  fact,  knowing 
it  to  be  false,  made  with  intent  to  deceive,  or  representation  of 
actual  knowledge  of  a  fact  when  no  such  knowledge  exists  and 
the  fact  is  not  true,  is  sufficient  to  support  a  cause  of  action,  one 
of  these  conditions  must  be  proved  to  exist  to  sustain  any  action 
based  upon  fraud.  Oarrett  Co.  v.  Appleton,  101  App.  Div.  507. 
Where  a  depositor  induced  a  bank  to  discount  a  note  by  fraudulent 
representations,  and  the  proceeds  were  credited  to  the  depositor's 
account,  the  bank  could  rescind  the  agreement  to  discount  the  note 
and  charge  the  depositor's  account  with  the  amount  previously  cred- 
ited.   Flatow  V.  Jefferson  Bank,  135  App.  Div.  24. 

In  order  to  rescind  a  contract  for  fraud,  it  must  appear  that  the 
fraudulent  representation  was  relied  upon.  Kreshover  v.  Berger, 
135  App.  Div.  27.  And  the  recission  of  the  contract  must  be  en- 
tire, and  cannot  be  for  a  part  only  of  the  contract.  McNaught  v. 
Equitable  Life,  etc.  Society,  136  App.  Div.  774.  But  a  party  who 
has  been  defrauded  may  reaffirm  a  contract,  and  if  he  does  so  with 
a  full  knowledge  of  all  the  facts,  his  express  adoption  of  it  will 
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preclude  him  from  afterwards  disaffirming  it.  Branson  v.  Wi- 
man,  8  N.  Y.  182 ;  Adams  v.  Sage,  28  N.  Y.  103 ;  Lindsley  v.  Fer- 
guson,  49  N".  Y.  623.  One  induced  to  make  a  contract  by  fraud  may 
either  stand  on  the  contract  or  sue  for  the  damages  caused  by  the 
fraud,  or  rescind  it  and  recover  what  he  parted  with,  either  at  law, 
when  he  must  tender  back  the  benefits  received,  or  in  equity,  when 
he  may  merely  plead  an  offer  of  restoration.  He  cannot  have  a  re- 
cission  of  the  contract,  if,  after  knowledge  of  the  fraud  he  has 
affirmed  it  by  accepting  a  benefit  under  it.  McNaught  v.  Equitable 
Life,  etc.  Society,  ante.  Gould  v.  Cayuga  National  Bank,  86  N. 
Y.  75 ;  Vail  v.  Reynolds,  118  N.  Y.  297 ;  Pryor  v.  Foster,  130 
]Sr.  Y.  171 ;  Oohh  v.  Hatfield,  46  K  Y.  553. 

This  principle  is  illustrated  by  a  great  variety  of  cases,  a  few 
of  which  will  be  noticed.  If  a  party  is  induced  to  purchase  an 
article  by  reason  of  the  fraudulent  misrepresentations  of  the  seller 
respecting  it,  and  after  discovering  the  fraud,  he  continues  to  deal 
■with  the  article  as  his  own,  he  cannot  recover  back  the  purchase 
money  from  the  seller.  Camphell  v.  Fleming,  1  Ad.  &  El.  40. 
And,  in  such  a  case,  the  right  to  repudiate  the  contract  is  not  after- 
ward revived,  even  by  the  discovery  of  another  incident  in  the 
same  fraud.  Where  a  vendee  purchases  goods  upon  a  credit,  with 
a  fraudulent  intention,  at  the  time  of  the  purchase,  not  to  pay  for 
them,  and  the  vendor  sues  for  the  purchase  price  of  the  goods  be- 
fore the  term  of  credit  has  expired,  he  will  fail  in  the  action ;  for, 
notwithstanding  his  right  to  repudiate  the  contract  as  a  nullity  for 
the  fraud,  and  to  maintain  trover  or  replevin  for  the  goods,  yet, 
by  suing  upon  the  contract  of  sale  he  affirms  the  contract  and  is 
bound  by  its  terms.  Ferguson  v.  Carrington,  9  Barn.  &  Cress.  59. 
Bead  v.  Hutchinson,  3  Camp.  351.  So,  where  A.  agreed  to  convey 
away  certain  rubbish  for  B.,  at  a  specified  sum,  under  a  fraudulent 
representation  by  B.  as  to  the  quantity  of  rubbish  which  was  to  be 
conveyed,  it  was  held  that  if  A.  brought  an  action  for  the  work 
actually  done,  he  could  recover  only  according  to  the  terms  of  the 
special  contract;  although  he  had  a  right  on  the  discovery  of  the 
fraud  to  repudiate  the  contract,  and  sue  B.  for  the  deceit.  Sel- 
way  V.  Fogg,  5  Mees.  &  Wels.  83. 

Fraudulent  concealment. —  Actions  are  so  frequently  brought  for 
fraudulent  concealments  in  sales  and  exchanges  of  property,  that 
it  may  be  desirable  to  give  the  views  of  some  of  the  standard  law 
writers,  as  well  as  some  of  the  decisions  of  the  courts. 

"If  the  seller  knows  of  a  defect  in  his  goods,  which  the  buyer 
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does  not  know,  and  if  he  had  known,  would  not  have  bought  the 
goods,  and  the  seller  is  silent,  and  only  silent,  his  silence  is  never- 
theless a  moral  fraud,  and  ought,  perhaps,  on  moral  grounds,  to 
avoid  the  transaction.  But  this  moral  fraud  has  not  yet  grown 
into  a  legal  fraud.  In  cases  of  this  kind,  there  may  he  circum- 
stances which  cause  this  moral  fraud  to  be  a  legal  fraud,  and  give 
the  buyer  his  action  on  the  implied  warranty,  or  on  the  deceit. 
And  if  the  seller  be  not  silent,  but  procure  the  sale  by  means  of 
false  representations,  then  the  rule  of  caveat  emptor  does  not  ap- 
ply, and  the  seller  is  answerable  for  his  fraud.  But  the  weight  of 
authority  requires  that  this  should  be  active  fraud.  The  com- 
mon law  does  not  oblige  a  seller  to  disclose  all  that  he  knows,  which 
lessens  the  value  of  the  property  he  would  sell.  He  may  be  silent, 
leaving  the  purchaser  to  inquire  and  examine  for  himself,  or  to 
require  a  warranty.  He  may  be  silent  and  be  safe ;  but  if  he  be 
more  than  silent,  if  by  acts,  and  certainly  if  by  words,  he  leads  the 
buyer  astray,  inducing  him  to  suppose  that  he  buys  with  warranty, 
or  otherwise  preventing  his  examination  or  inquiry,  this  becomes  a 
fraud  of  which  the  law  will  take  cognizance."  1  Pars,  on  Cont. 
461. 

"The  writers  of  the  moral  law  hold  it  to  be  the  duty  of  the  seller 
to  disclose  the  defects  which  are  within  his  knowledge.  But  the 
common  law  is  not  quite  so  strict.  If  the  defects  in  the  article  sold 
be  open  equally  to  the  observation  of  both  parties,  the  law  does  not 
require  the  vendor  to  aid  and  assist  the  observation  of  the  vendee. 
Even  a  warranty  will  not  cover  defects  that  are  plainly  the  objects 
of  the  senses;  though  if  the  vendor  says  or  does  anything  what- 
ever, with  an  intention  to  divert  the  eye,  or  obscure  the  observation 
of  the  buyer,  even  in  relation  to  open  defects,  he  would  be  guilty  of 
an  act  of  fraud.  A  deduction  of  fraud  may  be  made,  not  only 
from  deceptive  assertions  and  false  representations,  but  from  facts, 
incidents  and  circumstances  which  may  be  trivial  in  themselves, 
but  decisive  evidence  in  the  given  case  of  a  fraudulent  design. 
When,  however,  the  means  of  information  relative  to  facts  and 
circumstances  affecting  the  value  of  the  commodity  be  equally  ac- 
cessible to  both  parties,  and  neither  of  them  does  or  says  anything 
tending  to  impose  upon  the  other,  the  disclosure  of  any  superior 
knowledge  which  one  party  may  have  over  another,  as  to  those  facts 
and  circumstances,  is  not  requisite  to  the  validity  of  a  contract. 
There  is  no  breach  of  any  implied  confidence  that  one  party  will 
not  profit  by  his  superior  knowledge,  as  to  facts  and  circumstances 
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open  to  the  observation  of  both  parties,  or  equally  within  the  reach 
of  their  ordinary  diligence;  because  neither  party  reposes  in  any 
such  confidence,  unless  it  be  specially  tendered  or  required.  Each 
one,  in  ordinary  cases,  judges  for  himself,  and  relies  confidently, 
and,  perhaps,  presumptuously,  upon  the  sufficiency  of  his  own 
knowledge,  skill  and  diligence. 

''The  common  law  affords  to  every  one  reasonable  protection 
against  fraud  in  dealing ;  but  it  does  not  go  to  the  romantic  length 
of  giving  indemnity  against  the  consequences  of  indolence  and 
folly,  or  a  careless  indifference  to  the  ordinary  and  accessible 
means  of  information.  It  reconciles  the  claims  of  convenience 
with  the  duties  of  good  faith,  to  every  extent  compatible  with  the 
interests  of  commerce.  This  it  does  by  requiring  the  purchaser  to 
apply  his  attention  to  those  particulars  which  may  be  supposed 
within  the  reach  of  his  observation  and  judgment;  and  the  ven- 
dor to  communicate  those  particulars  and  defects  which  cannot 
be  supposed  to  be  immediately  within  the  reach  of  such  attention. 
If  the  purchaser  be  wanting  of  attention  to  these  points,  where 
attention  would  have  been  sufficient  to  protect  him  from  surprise 
or  imposition,  the  maxim  caveat  emptor  ought  to  apply."  2  Kent 
Comm.  484,  485.  According  to  the  views  thus  expressed  by  these 
authors,  either  party  may,  therefore,  be  innocently  silent  as  to 
the  grounds  or  matters  which  are  open  to  both  to  exercise  their 
judgment  upon;  and,  in  this  case,  aliud  est  celare,  aliud  tacere, 
or,  in  other  words,  silence  is  by  no  means  equivalent  to  conceal- 
ment. 

In  an  early  case,  the  plaintiff  purchased  a  bull  for  the  use  of 
his  cows,  and  the  defendant  knew  that  the  plaintiff  bought  him 
for  that  purpose.  When  the  bull  was  a  yearling,  he  got  no  calves. 
The  defendant  knew  this  fact,  and  did  not  communicate  it  to  the 
plaintiff,  nor  had  the  plaintiff  any  knowledge  of  it.  But  it  was 
held  that  these  facts  did  not  furnish  any  ground  of  action,  and  a 
judgment  in  favor  of  the  plaintiff  was  reversed.  Paul  v.  Hadley, 
23  Barb.  521,  527.  The  court,  by  Eosekeans,  J.,  said:  "In 
cases  of  executory  sales,  the  common-law  rule  is,  I  conceive,  that 
the  vendor  is  not  liable  for  damages  arising  from  latent  defects 
known  to  him,  and  unknown  to  the  purchaser,  except  in  cases 
where  the  vendor  has  warranted  the  article  sold,  or  has  made  false 
representations,  or  has  used  some  active  means  to  conceal  such 
defects,  or  some  artifice  to  mislead  or  deceive  the  purchaser  in 
regard  to  such  defects,  and  that  if  the  vendor  is  merely  silent   he 
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is  not  responsible  for  damages  by  reason  of  such  defects."  In 
the  case  last  cited,  it  does  not  appear  from  the  report  that  the 
defendant  said  or  did  anything  to  deceive  the  plaintiff ;  he  merely 
remained  silent.  But  it  would  take  very  slight  acts,  or  very  few 
words,  to  turn  such  a  case  into  a  fraud.  For,  where  the  defendant, 
upon  an  exchange  of  horses  with  the  plaintiff,  told  the  plaintiff 
that  the  horse  had  balked  once  with  S.,  who  had  formerly  owned 
him,  but  that  S.  whipped  him  and  made  him  go ;  but  the  defend- 
ant did  not  disclose  the  fact  that  the  horse  was  purchased  by  the 
defendant  as  a  halky  horse,  and  that  he  and  his  brother  had  used 
him  carefully,  as  they  would  have  used  any  horse  that  was  balky, 
while  the  defendant  owned  him,  and  that  S.  had  so  used  the  horse 
before  he  sold  him  to  the  defendant;  and  this  was  held  to  be  a 
fraudulent  concealment  of  material  facts,  in  relation  to  the  defect, 
which  rendered  the  defendant  liable  for  damages.  NicMey  v. 
Thomas,  22  Barb.  652.  In  this  case  the  defendant  stated  to  the 
plaintiff  that  the  horse  had  balked  once,  but  that  he  was  made  to 
go  by  whipping.  Such  a  statement  of  the  transaction,  connected 
with  an  intentional  concealment  of  the  other  material  facts,  could 
scarcely  fail  to  mislead  the  purchaser.  And  when  the  defendant 
assumed  to  say  anything  upon  the  subject,  he  was  bound  to  dis- 
close fully  such  material  facts  as  he  knew;  because,  by  expressly 
mentioning  that  fact,  and  not  stating  more,  he  left  the  inference 
that  there  had  been  a  full  and  fair  statement  given.  And  it  is 
a  legal  maxim  that  the  express  mention  of  one  thing  implies  the 
exclusion  of  any  other.     Broom's  Leg.  Max.  505. 

So,  in  another  case,  the  plaintiff  had  lost  a  flock  of  sheep,  and 
had  made  search  and  inquiry  for  them  without  effect.  The  sheep 
were  subsequently  taken  up  in  the  highway  by  one  D.,  who  in- 
formed one  of  the  defendants  thereof.  The  other  defendant  then 
went  to  the  plaintiff,  and,  concealing  from  him  his  knowledge 
that  the  sheep  had  been  found,  he  inquired  of  the  plaintiff  whether 
he  had  found  them.  The  plaintiff  replied  that  he  had  not,  when 
the  defendant  said  "  he  supposed  he  never  would  find  them,"  and 
he  then  offered  the  plaintiff  $5  for  the  sheep,  which  the  plain- 
tiff accepted,  and  gave  a  bill  of  sale  of  them.  The  defendants  then 
went  to  D.  and  claimed  the  sheep  and  their  fleeces,  which  were 
delivered  to  them.  And,  in  an  action  by  the  plaintiff  against  the 
defendants  to  recover  the  value  of  the  sheep  and  the  wool,  on  the 
ground  that  they  had  been  obtained  by  fraud,  it  was  held  that  the 
action  was  maintained,  because  the  expression  of  a  belief  by 
92 
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one  of  the  defendants  to  the  plaintiff  that  he  would  never  find 
the  sheep,  when  he  himself  knew  where  they  were  at  that  time, 
was  such  an  act  of  deceiving  and  misleading  the  plaintiff  as 
amounted  to  a  fraud.  Bench  v.  Sheldon,  14  Barb.  66,  74.  The 
court  said,  by  Johnson,  J. :  "Here  the  defendant,  who  nego- 
tiated the  purchase,  after  ascertaining  that  the  plaintiff  had  not 
been  able  to  find  his  sheep,  told  him  that  he  did  not  believe  that 
he  ever  would  find  them.  The  object  of  this  was  clearly  to  dis- 
courage the  plaintiff  from  making  further  search  or  inquiry  for 
his  property,  to  induce  him  to  sell  it,  as  property  which  might 
never  be  discovered,  for  a  mere  nominal  price,  and  to  create  the 
impression  in  the  plaintiff's  mind  that  he,  the  purchaser,  did  not 
know  where  the  sheep  were,  or  that  any  one  had  taken  them  up. 
It  was  equivalent  to  saying,  'I  have  not  found  them,  and  do  not 
know  of  any  one  who  has,  and  am  of  opinion  that  you  will  not  be 
able  to  find  them.'  The  fact  of  their  having  been  found  was  a 
material  circumstance  affecting  the  price;  and  the  attempt  to 
mislead  and  create  a  false  impression  in  regard  to  the  situation 
of  the  property  was  a  fraud  of  which  the  law  justly  takes  cog- 
nizance." The  opinion  of  the  court  is  equally  explicit,  that  if 
the  defendants  had  merely  remained  silent,  and  had  purchased 
the  sheep  without  disclosing  the  fact  that  they  had  been  found, 
there  would  not  have  been  an  actionable  fraud  committed.  And 
see  Hill  v.  Gray,  1  Stark.  434.  These  cases  which  have  been  cited 
furnish  an  admirable  exposition  of  the  law,  and  they  serve  as  well 
to  show  its  practical  application  when  the  question  relates  to  a  con- 
cealment of  facts,  as  to  a  misrepresentation  of  them.  A  single 
case  must  close  what  is  to  be  said  on  this  subject,  since  it  shows 
what  the  rule  is  where  there  is  a  concealment  of  a  matter  of  law. 

It  is  a  general  principle  that  every  man  is  bound  to  know  the 
law,  and  that  his  ignorance  of  it  is  not  any  excuse,  nor  does  it 
give  him  any  advantage.  But  it  has  been  held  that,  in  the  case 
of  a  contract  for  the  sale  of  a  promissory  note,  with  a  guaranty, 
if  one  of  the  parties  to  the  contract  was  ignorant  of  a  matter  of 
law  involved  therein,  and  the  other  party  knows  him  to  be  so, 
and  takes  advantage  of  the  circumstance,  he  is  guilty  of  a  fraud, 
and  that  the  courts  will  give  relief  by  sustaining  an  action  or 
defense  involving  the  rights  of  the  parties.  Cooke  v.  Nathan,  16 
Barb.  342.    And  see  Champlin  v.  Laytin,  18  Wend.  422,  423. 

As  mere  silence  does  not  imply  a  warranty,  or  constitute  a 
fraud,  so  any  remarks  by  way  of  simple  commendation  cannot 
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be  constmed  to  amount  to  a  fraud.  Such  remarks  will,  in  most 
cases,  be  regarded  merely  as  an  invitation  to  custom,  since  every 
vendor  will  naturally  affirm  that  his  own  wares  are  good,  and 
imless  it  appears  from  the  evidence,  or  from  the  words  used,  that 
the  affirmation  at  the  time  of  the  sale  was  intended  as  a  warranty, 
or  that  such  must  be  its  necessary  meaning,  it  is,  therefore,  laid 
down,  that,  in  a  purchase  without  a  warranty,  a  man's  eyes,  taste 
and  senses  must  be  his  protection ;  and  that  where  the  affirmation 
is  mere  matter  of  opinion,  and  the  vendee  may  himself  institute 
inquiries  into  the  truth  of  the  assertion,  the  affirmation  must  be 
considered  a  nude  assertion,  and  it  is  the  vendee's  own  fault  from 
his  own  laches  that  he  is  deceived. 

Before  a  fraud  can  be  actionable,  or  be  available  as  a  defense, 
it  must  appear  that  the  fraud  related  to  a  material  matter,  and 
that  it  had  some  influence  on  the  dealing  or  transaction.  Bronson 
V.  Wiman,  8  IST.  Y.  182,  8.  C.  10  Barb.  406. 

So,  too,  if  the  action  is  founded  upon  representations  made 
by  the  defendant,  it  must  be  made  to  appear  that  he  believed,  or 
had  reason  to  believe  at  the  time  he  made  them,  that  the  repre- 
sentations were  false,  or  that,  without  knowledge,  he  assumed  or 
intended  to  convey  the  impression  that  he  had  actual  knowledge 
of  their  truth,  and  that  the  plaintiff  relied  upon  them  to  his  injury. 
Waheman  v.  Dalley,  51  N.  Y.  27 ;  Indianapolis,  Peru  &  Chicago 
B.  B.  Co.  V.  Tyng,  63  :N".  Y.  653 ;  Brackett  v.  Griswold,  112  N. 
Y.  454;  Craig  v.  Ward,  36  Barb.  378;  Bennett  v.  Judson,  21  IST. 
Y.  238. 
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CHAPTEE  XIII. 

EEPLEVIN. 

§  1.  Nature  and  Origin  of  the  Remedy. 

Under  the  Code,  this  is  called  an  action  to  recover  a  chattel. 
But  the  old  name  is  familiar,  and  is  quite  as  convenient  as  the 
new  one,  and  it  is,  therefore,  preferred.  This  is  one  of  the  oldest 
forms  of  actions,  though  it  has  been  greatly  modified  in  the  course 
of  time,  and  it  has  but  recently  been  made  applicable  to  justices' 
courts.  This  action  originally  lay  in  only  one  instance,  which  was 
in  case  of  a  distress  wrongfully  taken,  without  sufficient  cause; 
and  its  object  was  to  redeliver  the  pledge  or  thing  taken  as  a  dis- 
tress, and  to  restore  it,  if  the  right  to  it  were  adjudged  against 
him.  The  action  took  its  name  from  the  object  of  the  process.  In 
this  State,  the  action  of  replevin  has  been  greatly  modified;  and 
it  is  now  extended  by  statute  to  all  cases  of  wrongful  taking  or 
detention  of  goods  or  chattels.  It  has  usurped  the  place  of  the 
old  action  of  detinue,  and  may  now  be  said  to  lie  in  all  cases,  not 
merely  of  wrongful  distress,  but  of  any  wrongful  taking  or  deten- 
tion of  chattels ;  its  object  being  the  specific  recovery  of  the  iden- 
tical property,  and  also  such  damages  as  have  been  sustained  by 
reason  of  the  wrongful  taking  or  detention. 

The  action  of  replevin,  as  known  in  England,  was  somewhat 
modified  in  this  State  by  the  Kevised  Statutes.  See  2  E.  S.  522 ; 
3  E.  S.  5th  ed.  845.  In  1848,  the  Code  of  Procedure  was  adopted 
containing  a  chapter  intended  to  provide  a  substitute  for  the  form- 
er action  of  replevin.  This  act,  although  incomplete  in  its  pro- 
visions, did  provide  a  remedy  substantially  like  the  former  action. 
By  the  General  Eepealing  Act  of  1880,  both  these  statutes  were 
repealed,  so  far  as  they  related  to  the  remedy  in  question,  and 
new  provisions,  intended  to  harmonize,  amend  and  consolidate 
the  former  statutes,  were  inserted  in  the  Code  of  Civil  Procedure. 
See  Code  of  Civil  Pro.  §§  1689—1692.  These  new  provisions  were 
made  applicable  to  justices'  courts  (Id.  §  2919),  and  in  connec- 
tion with  the  provisions  as  to  jurisdiction  (Id.  §  2862,  subd.  7), 
furnish  the  statutory  restrictions  upon  the  general  right  to  main- 
tain this  form  of  action  in  such  courts. 
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§  2.  When  the  Action  Lies. 

It  may  be  laid  down  as  a  general  rule  that  replevin  may  al- 
ways be  maintained  by  the  true  owner  of  property,  when  he  is 
entitled  to  its  immediate  possession,  and  when  it  has  been  wrong- 
fully taken,  or  is  wrongfully  detained  from  him. 

The  statute  at  one  time  provided  for  the  replevin  of  "beasts, 
or  goods,  or  chattels  of  any  person,"  1  Eevised  Laws,  91,  but  all 
things  so  described  have  been  carried  into  our  present  statute  under 
the  word  "chattel,"  and  the  courts  have  brought  under  this  statu- 
tory term  things  such  as  are  usually  defined  "choses  in  action," 
things  dissimilar  from  beasts,  goods  and  chattels,  such  for  in- 
stance as  documents  of  various  kinds,  such  as  liquor  tax  certificates 
(BachmanrBechtel  Brewing  Co.  v.  6ehl,  139  IST.  Y.  Supp.  807)  ; 
deeds  (Wilson  v.  Beyholt,  17  Ind.  391),  where  it  was  held  that 
deeds  fell  under  the  statutory  words  "personal  goods ;"  {Simmon- 
sen  V.  Curtis,  48  Minn.  539)  ;  record  books  of  corporations  (South- 
em  Plank  Road  Co.  v.  Hixon,  5  Ind.  165)  ;  certificates  of  stock 
(Smith  V.  Downey,  8  Ind.  App.  179)  ;  a  verified  claim  against  an 
estate  (Willis  v.  Marks,  29  Ore.  493) ;  promissory  notes  (Masson 
v.  Bovet,  1  Denio,  69)  ;  (Boughton  v.  Bru<:e,  20  Wend.  234)  ; 
checks  (Haas  v.  Altieri,  21  E".  Y.  Supp.  950)  ;  bills  of  exchange 
(Smith  V.  Eals,  81  Iowa,  235) ;  bonds  (Seager  v.  Blain,  44  JST.  Y. 
445),  and  certificates  of  deposit  (Robinson  v.  Stewart,  97  Mich. 
454). 

If  the  plaintiff  was  in  the  actual  possession  of  personal  property, 
which  was  coupled  with  an  equitable  interest  therein,  at  the  time 
of  its  seizure  by  a  sheriff,  this  will  be  sufiicient  to  enable  the  plain- 
tiff to  maintain  an  action,  and  to  entitle  him  to  a  return  of  the 
property,  notwithstanding  the  general  property,  and  the  right  of 
immediate  possession  is  at  the  same  time  in  a  stranger,  when  the 
defendant  does  not  show  any  privity  between  himself  and  such 
stranger.  Johnson  v.  Camley,  10  N.  Y.  570.  And  see  Frost  v. 
Mott,  34  N.  Y.  257 ;  Appleby  v.  Hollands,  8  App.  Div.  375.  A 
purchaser  of  property,  to  whom  the  title  is  actually  transferred, 
may  maintain  the  action,  although  he  has  not  paid  for  the  goods. 
Johnson  v.  Camley,  10  K  Y.  570. 

Replevin  will  lie  by  a  vendor  against  a  purchaser  who  has  ob- 
tained goods  or  chattels  by  fraudulent  representations.  So,  where 
property  is  sold  conditionally,  upon  an  agreement  that  the  title 
shall  not  pass  until  the  property  is  paid  for,  or  upon  any  other  con- 
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dition,  the  vendor  may  maintain  replevin  for  the  property  if  it  is 
not  paid  for  as  agreed,  or  if  the  conditions  are  not  performed. 
Where  plaintiff  was  licensed  by  the  patentee  of  moving  picture 
films  to  manufacture  such  films  and  to  lease  them  to  such  exhibit- 
ors as  had  been  licensed  by  the  patentees,  and  leased  films  to  ex- 
hibitors licensed  by  the  patentee  on  condition  that  the  ownership 
of  each  film  should  remain  in  it  as  the  licensed  manufacturer,  it 
was  held,  that  a  sale  by  plaintiff's  lessee  in  violation  of  the  terms  of 
the  lease  was  a  conversion,  and  that  plaintiff  could  maintain  re- 
plevin against  a  person  so  acquiring  possession  of  the  films.  Bio- 
graph  Co.  V.  International  Film  Traders,  134  JST.  Y.  Supp.  1069. 
A  person  who  has  a  valid  lien  upon  goods  and  chattels  may  recover 
their  possession  from  their  actual  owner,  for  the  purpose  of  re- 
taining them  until  his  claim  is  satisfied,  if  such  owner  obtained 
possession  of  them  unlawfully  or  fraudulently.  Baker  v.  Hoag,  7 
Barb.  113 ;  S.  C.  7  N".  Y.  555.  But  a  voluntary  surrender  of  the 
possession  will  waive  the  lien. 

A  mere  levy  upon  personal  property,  by  an  officer,  where  it  is 
not  authorized  by  law,  without  either  a  sale  or  a  removal,  is  a 
trespass,  and  replevin  lies  against  the  officer  who  made  the  levy, 
and  against  the  plaintiff  who  directed  it.  Sleivart  v.  Wells,  6 
Barb.  79 ;  Knapp  v.  Smith,  27  IST.  Y.  277 ;  Alvord  v.  Ilaynes,  13 
Hun,  26.  A  constable  who  has  taken  property  under  a  requisi- 
tion in  replevin  in  an  action  in  which  the  plaintiff  de- 
faults on  the  return  day  of  the  summons,  where  the  defendant 
does  not  except  to  the  sureties  nor  serve  a  notice  requiring  a  return 
of  the  chattels,  who  retains  possession  of  such  chattels  and  delivers 
them  to  the  plaintiff,  is  liable  for  a  penalty  under  the  Code  of  Civil 
procedure,  section  2928.  Ruslibroolc  v.  Mead,  131  N.  Y.  Supp. 
47.  So,  an  actual  levy  and  sale  of  personal  property  which  belongs 
to  a  person  who  is  not  defendant  in  the  execution,  is  a  trespass,  even 
though  there  was  no  actual  interference  with  the  property,  and 
replevin  will  lie  against  both  the  ofl[icer  and  the  purchaser,  es- 
pecially when  the  plaintiff  in  the  execution  is  the  purchaser.  Neff 
v.  Thompson,  8  Barb.  213.  An  actual  possesssion  by  the  owner,  at 
the  time  of  the  wrongful  sale,  is  not  necessary  to  support  an  action 
of  replevin,  provided  he  has  a  right  of  immediate  possession.     76. 

So,  replevin  lies  by  A.  for  his  property  which  is  taken  from 
his  possession  by  virtue  of  a  warrant,  attachment,  or  execution 
against  B.  Judd  v.  Fox,  9  Cow.  259.  So,  where  A.  owns  the 
general  property  in  chattels,  and  he  has  the  constructive  posses- 
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sion  of  them,  though  they  are  in  the  actual  possession  of  B.  at  the 
time  they  are  taken  by  an  officer  under  an  execution  against  B., 
this  is  sufficient  to  entitle  A.  to  maintain  the  action.  Dunham  v. 
Wychoff,  3  Wend.  280.  So,  replevin  lies  against  a  plaintiff  by 
whose  direction  an  execution  in  his  favor  is  levied  upon  articles 
which  turn  out  to  be  the  property  of  a  third  person.  Allen  v. 
Crary,  10  Wend.  349;  Fondw  v.  Van  Home,  15  Wend.  631; 
Knapp  V.  Smith,  27  IST.  Y.  277.  And  so,  a  receiptor  of  goods  may 
maintain  replevin  for  them,  if  they  are  wrongfully  taken  from 
his  possession  and  custody.    Miller  v.  Adsit,  16  Wend.  335. 

After  a  default  in  the  payment  of  a  chattel  mortgage,  the 
mortgagee's  title  to  the  property  becomes  absolute  at  law,  and 
he  is  entitled  to  the  possession  immediately;  and,  therefore,  he 
may  maintain  replevin  for  the  taking  against  one  who  tortiously 
takes  it  from  the  mortgagor.    Fuller  v.  Acher,  1  Hill,  473. 

Where  all  the  joint  owners  of  property  which  stood  in  the  name 
of  one  of  them,  upon  the  insolvency  of  the  others,  agree  that  the 
one  in  whose  name  it  stands  shall  hold  it  for  the  payment  of  their 
debt,  which  was  contracted  in  purchasing  it,  he  acquires  such  an 
ownership  in  the  whole,  as  will  enable  him  to  maintain  replevin 
against  a  subsequent  purchaser  from  the  insolvent  ovmers,  but 
with  notice  of  the  agreement.    Beecher  v.  Bennett,  11  Barb.  374. 

Where  chattels  are  leased  for  a  term,  the  lessor  cannot,  before 
its  expiration,  maintain  replevin  for  them  against  a  third  person. 
Bruce  v.  Westervelt,  2  E.  D.  Smith,  440. 

It  has  been  held  in  a  number  of  cases  that  replevin  for  a  wrong- 
ful taking  of  goods  and  chattels  will  lie  whenever  an  action  of 
trespass  can  be  maintained  for  such  wrongful  taking.  Stewart  v. 
Wells,  6  Barb.  79 ;  Rogers  v.  Arnold,  12  Wend.  30 ;  Chapman 
V.  Andrews,  3  Wend.  240 ;  Marshall  v.  Davis,  1  Wend.  109  ;  Clarh 
V.  Skinner,  20  Johns.  465  ;  Cresson  v.  Stout,  17  Johns.  116  ;  Pang- 
bum  V.  Patridge,  7  Johns.  140 ;  'Hoffman  v.  Marhham,  88  Hun, 
18 ;  Shattuch  v.  Bascom,  55  Hun,  14.  And  see  Stowell  v.  Otis,  71 
IST.  Y.  36.  But  this  is  not  universally  true.  In  trespass  the  plain- 
tiff may  recover  the  damages  he  has  sustained  by  reason  of  the 
wrongful  taking  of  a  chattel  from  his  possession  by  the  defendant, 
although  at  the  time  the  action  is  commenced  the  defendant  is  the 
owner  or  has  acquired  the  right  to  the  possession  of  the  chattel. 
But,  as  the  action  of  replevin  is  partly  in  rem,  the  plaintiff,  to 
maintain  it,  must  show  a  right  to  have  delivery  of  the  chattel  at 
the  time  the  action  is  commenced.    Sharp  v.  Whitenhall,  3  Hill, 
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576 ;  Wood  v.  Orser,  25  IST.  Y.  348 ;  Wheeler  v.  Vanderveer,  88 
Hun,  233 ;  Duncan  v.  Brennan,  83  IS.  Y.  487 ;  Wheeler  v.  Train, 
3  Pick.  255,  258.  If  the  plaintiff  has  no  title  to  the  chattel  and 
no  right  to  its  possession  at  the  time  when  the  action  is  commenced, 
he  has  no  right  to  take  it  from  the  possession  of  the  defendant,  no 
matter  how  imperfect  his  title  may  be.  Blade  River  Ins.  Co.  v. 
iV.  Y.  Trust  &  Loan  Co.  73  N.  Y.  282,  291 ;  Stoioell  v.  Otis,  71  'N. 
Y.  36.  The  action  for  the  recovery  of  specific  chattels  is  founded 
upon  the  right  of  property,  and  to  maintain  it  the  plaintiff  must 
show  that  he  is  the  owner  of  the  property  claimed,  or  that  it  has 
been  wrongfully  taken  from  his  possession  by  the  defendant. 
Johnson  v.  Elwood,  53  IST.  Y.  431.  If  the  chattel  has  been  taken 
from  the  possession  of  the  plaintiff  by  a  mere  wrongdoer,  and  no 
change  in  the  title  or  right  of  possession  has  taken  place  between 
the  wrongful  taking  and  the  commencement  of  the  action,  the  prior 
possession  of  the  chattel  by  the  plaintiff  will  be  prima  facie  evi- 
dence of  a  right,  which,  if  not  rebutted,  will  entitle  him  to  recov- 
er. See  StoweU  v.  Otis,  71  K  Y.  36 ;  Rogers  v.  Arnold,  12  Wend. 
30. 

Replevin  lies  at  the  suit  of  the  owner  of  a  chattel,  against  a 
sheriff,  constable  or  other  officer,  who  has  taken  it_from  the  own- 
er's servant  or  agent,  while  employed  in  the  owner's  business,  by 
virtue  of  an  execution  against  such  servant  or  agent,  the  actual 
possession  of  the  property,  in  such  a  case,  being  considered  as 
remaining  in  the  owner,  and  not  in  the  defendant  in  the  execu- 
tion. Clark  V.  Skinner,  20  Johns.  465.  And  see  Hall  v.  Tuttle, 
2  Wend.  475. 

Where  replevin  is  brought  for  the  unlawful  taking  of  personal 
property,  it  is  essential  for  the  plaintiff  to  establish,  that  he  was 
either  in  the  actual  possession,  or  that  he  was  entitled  to  the  imme- 
diate possession  of  the  property,  at  the  time  it  was  taken.  Plain- 
tiff's possession  of  goods  shipped  by  a  carrier  before  delivery  to 
the  carrier  is  sufiicient  to  entitle  him  to  maintain  replevin  to  re- 
cover the  goods  against  the  carrier,  under  the  rule  that  such  pos- 
session is  prima  facie  evidence  of  ownership.  Perkins  v.  Chatau- 
qua  Traction  Co.  137  K  Y.  Supp.  80. 

Where  the  plaintiff's  title  is  founded  upon  a  chattel  mortgage, 
which  is  not  due,  and  when,  by  the  terms  of  the  mortgage,  the 
mortgagor  was  to  retain  possession  and  enjoyment  of  the  property 
until  default  in  payment,  the  plaintiff  cannot  maintain  replevin 
against  the  defendant  for  a  wrongful  taking  of  the  property,  if 
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he  took  it  by  virtue  of  an  execution  or  other  process,  before  any 
default  occurred  in  the  mortgage  payment.  Redman  v.  Hendricks. 
1  Sandf.  32. 

But  -where  a  chattel  mortgage  provides  that  the  mortgagor  shall 
have  the  possession  of  the  mortgaged  property  until  default  in 
payment,  unless  the  mortgagee  should  sooner  demand  the  same, 
the  mortgagor  may  maintain  replevin  against  the  mortgagee  for 
the  property,  where  the  latter  took  the  property  without  the  knowl- 
edge or  consent  of  the  mortgagor,  before  any  default  occurred, 
and  without  any  demand  of  the  possession  having  been  made. 
Newsam  v.  Finch,  25  Barb.  175. 

If,  however,  the  naortgagor  is  in  default  in  not  paying  the 
mortgage  debt,  the  mortgagee  has  a  right  to  take  the  property 
into  his  possession  and  dispose  of  it  at  his  pleasure.  Talman  v. 
Smith,  39  Barb.  390.  If,  after  forfeiture,  the  mortgagee  sells  the 
property  to  a  third  person,  with  the  consent  of  the  mortgagor,  this 
will  be  equivalent  to  a  formal  forclosure  of  the  equity  of  redemp- 
tion ;  and  the  purchaser  may  maintain  replevin  against  a  sheriff  or 
constable  who  levies  upon  and  takes  possession  of  the  property,  by 
virtue  of  an  execution  against  the  mortgagor,  when  the  judgment 
on  which  execution  was  issued  was  not  rendered  until  some  time 
after  such  sale  by  the  mortgagee.  lb.  The  title  of  such  purchaser 
cannot  be  assailed  by  creditors  of  the  mortgagor,  if  they  had  no 
lien  upon  the  mortgaged  property  at  the  time  of  such  sale.    lb. 

After  a  default  in  a  chattel  mortgage,  the  mortgagee's  title  and 
right  of  possession  are  sufficient  to  enable  him  to  maintain  re- 
plevin for  a  wrongful  taking  against  any  one  who  may  wrongfully 
take  the  property  from  the  mortgagor.  Fuller  v.  Acker,  1  Hill, 
473. 

Proof  of  a  prior  purchase  of  property  by  the  plaintiff,  and  that 
it  was  in  his  possession  just  before  the  defendant  was  found  taking 
it  away  and  disposing  of  it,  is  sufficient  to  entitle  the  plaintiff  to 
recover  in  replevin  for  a  wrongful  taking.  Morris  v.  Danielson, 
3  Hill,  168.  If  a  defendant  in  replevin  refuses  to  deliver  the 
property  to  the  sheriff,  after  the  inquisition,  the  sheriff  may  bring 
replevin.    Baker  v,  McDufie,  23  Wend.  289. 

Demand  and  refusal. —  As  a  general  rule,  replevin  will  not  lie 
for  a  wrongful  taking,  unless  an  action  of  trespass  could  have 
been  maintained  for  the  same  taking.  And  the  action  does  not 
lie  against  one  who  innocently,  and  without  fault,  obtained  the 
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goods  from  the  wrongful  taker.  Barrett  v.  Warren,  3  Hill,  348 ; 
Nash  V.  Mosher,  19  Wend.  431 ;  Marshall  v.  Davis,  1  Wend.  109. 
It  has  been  held  that  a  defendant  cannot  be  made  liable  either  in 
trespass  or  in  any  other  form  of  action  for  simply  receiving  the 
goods  of  another,  wrongfully  delivered  to  him  by  the  person  in 
actual  possession,  unless  he  afterward  does  some  act  amounting 
to  a  conversion  or  asportation.  Dudley  v.  Haiuley,  40  Barb.  397. 
See  Rogers  v.  Weir,  34  N.  Y.  463,  470.  But  it  has  been  held 
that  if  goods  are  wrongfully  taken  by  A.,  and  they  afterward  come 
into  the  possession  of  B.,  he  will  be  considered  as  much  a  wrong- 
doer as  A.,  unless  he  proves  affirmatively  that  he  came  into  posses- 
sion of  such  goods  in  good  faith,  and  for  a  lawful  purpose.  Tall- 
man  V.  Turd;  26  Barb.  167.  In  the  absence  of  such  proof,  no 
demand  is  necessary  before  bringing  the  action.  lb.  And  see 
Ely  V.  Ehle,  3  IST.  Y.  606. 

Where  the  taking  is  wrongful,  and  an  action  of  trespass  could 
be  maintained  for  the  taking,  no  demand  will  be  necessary  before 
bringing  an  action  of  replevin.  Pierce  v.  Van  Dyke,  6  Hill,  613  ; 
Schivabeland  v.  Holahan,  10  Misc.  176 ;  Stillman  v.  Squire,  1 
Denio,  327 ;  Cummings  v.  Vorce,  3  Hill,  282 ;  Zachrisson  v.  Ah- 
man,  2  Sandf.  68.  In  an  action  for  the  possession  of  an  article 
or  its  value,  if  plaintiff  is  entitled  to  it  and  delivery  to  him  is 
withheld,  a  formal  demand  is  not  necessary  before  suit. 
Dougherty  v.  Neville,  108  App.  Div.  89. 

But  where  the  taking  was  not  wrongful,  and  the  action  is 
founded  upon  a  wrongful  detention  of  the  property,  a  demand 
must  be  made  before  replevin  can  be  maintained.  lb.;  Barrett  v. 
Warren,  3  Hill,  348 ;  Fuller  v.  Levis,  3  Abb.  383 ;  S.  C.  13  How. 
219 ;  Hoiuell  v.  Kroose,  2  Abb.  167 ;  8.  C.  4  E.  D.  Smith,  357 ; 
Treat  v.  Hathorn,  3  Hun,  646;  Forges  v.  Cohen,  23  Misc.  703; 
Eawley  v.  Brown,  18  Hun,  456;  Tivinam  v.  Simrt,  4  Lans.  263; 
Wolff  V.  Zeller,  27  Misc.  646 ;  Fleischman  v.  Glaser,  28  App.  Div. 
585;  Stevens  v.  Hyde,  32  Barb.  171;  Scofield  v.  Whitelegge,  49 
K  Y.  259;  Moran  v.  Abbott,  26  App.  Div.  570;  Goodwin  v. 
Wertheimer,  99  !N".  Y.  149.  In  replevin  for  a  piano  in  the  posses- 
sion of  the  defendant  under  a  contract  of  conditional  sale  from 
plaintiff,  a  demand  for  the  return  of  the  chattel  before  a  bringing 
replevin  is  requisite.  Heinrich  v.  Van  WricMer,  80  App.  Div. 
250.  Property  cannot  be  said  to  be  wrongfully  detained  from 
the  plaintiff  unless  he  has  a  general  or  special  property  in  the 
chattel  and  the  right  of  immediate  possession.    Scofield  v.  White- 
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legge,  49  iN".  T.  259.  And,  before  replevin  ean  be  maintained, 
the  plaintiff  must  prove  that  the  legal  title  to  the  property  is 
in  himself,  or  that  he  has  a  special  property  in  it,  with  a  right 
to  the  possession  of  it,  at  the  time  of  commencing  the  action. 
Dodworth  v.  Jones,  4  Duer,  201. 

§  3.  When  the  Action  does  not  Lie. 

The  remedy  given  by  the  Code  is  an  action  to  recover  a  chattel, 
and,  therefore,  the  action  will  not  lie  to  recover  property  other 
than  personal. 

"An  action  to  recover  a  chattel  cannot  be  maintained  in  either 
of  the  following  cases : 

"1.  "Where  the  chattel  was  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment  or  fine,  issued 
in  pursuance  of  a  statute  of  the  State  or  of  the  United  States; 
unless  the  taking  was,  or  the  detention  is,  unlawful,  as  specified 
in  section   sixteen  hundred   and  ninety-five  of  this   act." 

"2.  Where  is  was  seized  by  virtue  of  an  execution,  or  a  warrant 
of  attachment,  against  the  property  of  the  plaintiff,  unless  it 
was  legally  exempt  from  such  seizure,  or  is  unlawfully  detained, 
as  specified  is  section  sixteen  hundred  and  ninety-five  of  this 
act." 

"3.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warrant 
of  attachment  against  the  property  of  a  person  other  than  the 
plaintiff,  and  at  the  time  of  the  commencement  of  the  action  the 
plaintiff  had  not  the  right  to  reduce  it  into  his  possession."  Code 
of  Civil  Pro.  §  1690. 

It  is  a  general  rule  that  personal  property  which  is  in  the  cus- 
tody of  the  law  cannot  be  replevied.  And  the  action  will  not  lie 
against  an  officer  who,  having  levied  upon  goods  and  taken  them 
into  his  custody,  then  receives  from  the  defendant  the  amount  due 
on  the  execution,  and  then  refuses  to  redeliver  the  goods.  Gardner 
V.  Campbell,  15  Johns.  401.  But  this  principle  applies  in  those 
cases  only  in  which  the  question  arises  between  the  defendant  in 
the  execution  and  the  officer.  Dunlvam  v.  Wyckoff,  3  Wend.  280. 
But  replevin  will  lie  by  the  owner  of  goods  or  chattels  against  a 
sheriff  or  a  constable  for  the  recovery  of  property  which  has  been 
levied  upon  by  him  by  virtue  of  an  execution  issued  against  the 
property  of  a  third  person,  when  the  property  at  the  time  of  the 
levy  was  in  the  possession  of  the  defendant  in  the  execution,  and 
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when  such  property,  after  the  levy,  came  peaceably  into  the  pos- 
session of  the  true  owner,  but  was  retaken  by  the  sheriff  or  con- 
stable. Hall  V.  Tuitle,  2  Wend.  475 ;  Clarh  v.  Skinner,  20  Johns. 
465.     And  see  Judd  v.  Fox,  9  Cow.  259. 

So  replevin  lies  where  the  plaintiff's  property  has  been  taken 
from  his  possession,  under  process,  against  a  third  party.  Ih.; 
Thompson  v.  Button,  14  Johns.  84. 

Where  property  is  in  the  possession  of  the  sheriff  under  a  writ 
of  replevin,  no  person  can  take  it  from  him  by  similar  process. 
McCarthy  v.  Ockerman,  92  Hun,  19. 

If  a  tax  collector  illegally  seizes  the  property  of  A.  to  satisfy 
the  tax  of  B.,  A.  can  maintain  an  action  of  replevin  for  its  re- 
covery. L.  8.  &  M.  8.  Ry.  Co.  v.  Roach,  80  ]^.  Y.  339,  343 ;  Du- 
bois V.  Webster,  7  Hun,  371 ;  Halloch  v.  Rumsey;  22  Hun,  89. 
But  if  the  warrant  for  the  collection  of  the  tax  or  assessment,  pur- 
suant to  a  statute  of  this  State,  on  its  face  authorizes  the  officer 
to  collect  the  tax  or  assessment,  replevin  will  not  lie  for  property 
taken  by  virtue  of  the  warrant,  although  the  warrant  may  have 
been  issued  erroneously  or  irregularly.  Troy  &  Lansingburgh 
R.  R.  Co.  V.  Kane,  72  IST.  Y.  614;  Hudler  v.  Golden,  36  1^.  Y. 
446,  2  Trans.  App.  316.  And  see  O'Reilly  v.  Good,  42  Barb. 
521. 

Where  the  property  of  a  stranger  is  illegally  taken  to  satisfy 
a  tax  against  another  person,  the  property  is  not  taken  by  virtue  of 
a  warrant  for  the  collection  of  a  tax  in  pursuance  of  any  statute 
of  this  State.  Dubois  v.  Webster,  7  Hun,  371 ;  L.  8.  &  M.  8. 
Ry.  Co.  V.  Roach,  80  K  Y.  339. 

A  town  collector  may  seize  not  only  the  goods  and  chattels  of 
the  person  taxed,  but  any  goods  and  chattels  in  his  possession,  and 
no  claim  of  property  by  any  other  person  can  prevent  a  sale,  nor 
can  such  third  person  maintain  replevin.  Sheldon  v.  Van  Bus- 
kirJc,  2  IST.  Y.  473.  But  if  the  collector  takes  the  property  of  any 
person  other  than  the  one  named  in  his  warrant,  he  will  be  liable 
in  trespass  or  trover,  for  his  process  does  not  command  him  to 
take  the  property  of  any  other  person  than  the  one  assessed.     Ih. 

To  bring  a  case  within  the  provisions  of  the  statute  forbidding 
a  replevin  in  the  case  of  property  taken  by  virtue  of  a  tax,  assess- 
ment or  fine,  the  property  seized  must  be  either  the  property  of 
the  person  assessed,  or  the  goods  must  be  actually  in  the  possession 
of  such  person.     Stockiuell  v.  Veitch,  15  Abb.  412. 

If  goods  are  consigned  to  a  firm  for  sale,  by  the  owner,  and  a 
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tax  is  assessed  against  one  of  the  members  of  the  firm,  and  an 
officer,  with  a  tax  warrant,  seizes  the  goods,  which  are  in  the 
possession  of  a  warehouseman,  where  they  were  placed  by  the 
firm,  an  action  of  replevin  may  be  maintained  by  the  true  owner 
against  the  officer  for  the  recovery  of  the  property.  lb.  And, 
notwithstanding  the  statute,  the  rightful  possessor  of  goods  which 
are  unlawfully  seized  and  taken  from  his  agent's  possession,  under 
a  warrant  against  another  person,  for  the  nonpayment  of  taxes, 
may  prosecute  an  action  for  replevin  to  recover  the  possession  of 
such  goods.    lb. 

In  those  cases  which  fall  within  the  provisions  of  the  statute 
forbidding  a  replevin  of  goods  seized  for  a  tax,  fine,  or  assess- 
ment, no  action  of  replevin  can  be  maintained;  but,  as  has  just 
been  seen,  the  case  must  clearly  fall  within  the  statute,  or  the 
action  can  be  maintained. 

And  where  an  attachment  or  execution  is  levied  upon  the  goods 
of  the  plaintiff,  which  merely  happen  to  be  in  the  actual  posses- 
sion of  the  defendant  in  the  execution  at  the  time  of  seizure,  this 
will  not  prevent  the  real  owner  from  maintaining  replevin  for 
his  goods,  either  against  the  officer  who  took  them  or  against  the 
plaintiff  in  the  process,  who  directed  such  taking.  Thompson  v. 
Button,  14  Johns.  84;  Judd  v.  Fox,  9  Cow.  259;  Clarh  v.  Skin- 
ner, 20  Johns.  465  ;  Allen  v.  Crary,  10  Wend.  349  ;  Fonda,  v.  Van 
Home,  15  Wend.  631;  Stewart  v.  Wells,  6  Barb.  79;  Neff  v. 
Thompson,  8  Barb.  213;  Marsh  v.  BaxJcus,  16  Barb.  483.  So, 
if  the  judgToent  or  determination  on  which  the  process  was  issued 
was  void  for  want  of  jurisdiction  to  pronounce  it,  replevin  lies 
for  the  property  taken  by  virtue  of  such  process.  Mills  v.  Martin, 
19  Johns.  7.  It  is  otherwise,  however,  when  the  process  was  issued 
upon  proceedings,  or  iipon  a  judgment,  which  was  merely  irregu- 
lar, but  not  void.  People  v.  Albany  Com.  Pleas,  7  Wend.  485. 
The  object  of  the  legislation  in  preventing  a  replevin  in  the  case 
of  taking  property  for  a  tax,  assessment,  etc.,  was,  no  doubt,  to 
prevent  delay  in  collecting  the  money ;  and  if  any  error  or  irregu- 
larity occurs  in  the  proceedings,  the  complaining  party  must  re- 
sort to  some  other  form  of  action.  lb.  But  the  reason  of  the 
rule  does  not  apply  in  the  case  of  individuals,  where  one  party 
takes,  or  directs  an  officer  to  take,  the  property  of  one  person  to 
pay  the  debt  or  judgment  of  another;  and,  for  that  reason,  an 
action  of  replevin  will  lie  in  such  cases  by  the  true  owner  of  the 
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property  to  recover  its  possession  from  the  ofiBcer,  or  from  the 
plaintiff  in  the  process,  who  has  directed  its  seizure. 

Where  goods  and  chattels  have  been  taken  by  virtue  of  a  jus- 
tice's attachment,  and  they  are  left  by  the  constable  in  the  hands 
of  a  depositary,  an  action  of  replevin  will  not  lie  in  favor  of  such 
defendant  in  the  attachment  against  the  depositary,  unless  the 
goods  taken  are  exempt  from  an  attachment  or  execution.  Keyser 
V.  Waterhury,  1  Barb.  650.  jSTeither  would  the  action  lie  against 
the  constable.  Ih.  And  the  facts  that  the  defendant  in  the  attach- 
ment action  has  appealed  from  the  judgment  to  the  county  court, 
and  that  a  proper  certificate  has  been  served  upon  the  constable 
holding  the  execution,  will  not  make  any  difference.     Ih. 

So,  replevin  does  not  lie  'for  property  taken  by  virtue  of  a  war- 
rant issued  for  the  collection  of  a  fine  imposed  by  a  court-mar- 
tial; for  the  court  cannot  inquire  into  the  regularity  of  the  pro- 
ceedings upon  which  the  warrant  was  issued.  People  v.  Albany 
Com.  Pleas,  7  Wend.  485.  And  if  the  property  is  unlawfully 
taken,  as  where  the  property  of  a  society  is  taken  upon  a  warrant 
issued  to  collect  a  fine  against  one  of  its  members,  replevin  will 
not  lie,  because  the  statute  has  forbidden  a  resort  to  that  remedy ; 
but  any  other  legal  action  may  be  maintained  as  trespass  or  trover. 
lb. 

There  are  other  instances  in  which  this  action  cannot  be  main- 
tained. To  maintain  the  action,  the  plaintiff  must  show  a  right 
to  have  the  property  delivered  to  him  at  the  time  of  commencing 
his  action,  and  of  issuing  the  replevin  process,  and,  therefore,  the 
action  will  not  lie  in  a  case  in  which  the  property  was  originally 
wrongfully  taken  by  an  oificer,  but  where  he  had  levied  upon  the 
property  by  virtue  of  a  legal  execution,  before  the  action  of  re- 
plevin was  brought  against  him.  Sharp  v.  Whittenhall,  3  Hill, 
576.  A  person  in  actual  possession  of  personalty  cannot  maintain 
replevin  therefor.  Mahr  v.  Livingstone,  106  IST.  Y.  Supp.  308. 
So,  the  action  cannot  be  maintained  against  a  receiptor  of  goods, 
where  he  took  them  from  a  constable  or  a  sheriff  who  had  wrong- 
fully taken  them,  if  the  receiptor  took  them  at  the  request  of 
the  owner,  who  was  the  defendant  in  the  execution,  notwith- 
standing replevin  could  have  been  originally  maintained  against 
the  officer  for  his  wrongful  taking.  Chapman  v.  Andrews,  3  Wend. 
240. 

So,  a  defendant  in  a  replevin  suit  cannot  maintain  replevin  to 
recover  the  possession  again.     Edgerton  v.  Ross,   6  Abb.   189; 
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Morris  v.  De  Witt,  5  Wend.  71 ;  McCarthy  v.  Ockemmn,  92  Hun, 
19.  So,  where  the  owner  of  land  is  wrongfully  ousted,  and  the 
disseisor  continues  in  the  possession  and  occupation  of  the  land, 
followed  by  a  cutting  and  removal  of  the  crops,  though  they  were 
sown  by  the  owner,  yet  replevin  will  not  lie  for  the  crops.  De 
Mott  V.  Hagerman,  8  Cow.  220.  His  remedy  is  by  ejectment  to 
recover  the  possession,  and  for  the  recovery  of  the  mesne  profits, 
or  by  an  action  of  trespass  for  a  breach  of  his  close.    Ih. 

Where  a  party  is  in  possession  of  land,  claiming  adversely  to 
all  others,  and  he  sells  to  a  third  party  hay  cut  therefrom  during 
such  occupancy,  the  legal  title  to  the  hay  passes  to  his  vendee,  as 
against  a  party  who  claims  title  to  the  premises,  but  who  is  not 
in  possession  of  them.  Stochwell  v.  Phelps,  34  IST.  Y.  363.  Al- 
though the  claimant  who  is  out  of  possession  is  the  true  owner  of 
the  land,  he  must  regain  legal  possession,  by  ejectment  or  other- 
wise, before  he  can  maintain  replevin  for  the  crops  which  were 
cut  by  the  party  then  in  possession;  and  if  he  brings  replevin 
for  the  hay  against  the  purchaser  from  the  possessor,  before  re- 
gaining possession,  he  will  fail  in  the  action,  since  replevin  will 
not  lie  for  the  unlawful  taking,  unless  trespass  could  be  main- 
tained, and  that  action  will  only  lie  for  an  injury  to  land  when 
the  plaintiff  was  in  possession  at  the  time  of  the  injury.  Ih.  See 
Samson  v.  Rose,  65  N.  Y.  411,  419 ;  Van  Etten  v.  Currier,  4 
Abb.  Ct.  App.  Dec.  475,  3  Keyes,  329. 

So,  one  partner  cannot  maintain  replevin  against  another  part- 
ner for  the  partnership  property.  Azel  v.  Betz,  2  E.  D.  Smith, 
188.  iN'or  does  the  action  lie  in  favor  of  one  tenant  in  common 
against  his  eotenant,  or  his  cotenant's  bailee.  Russell  v.  Allen, 
13  K  Y.  173 ;  Davis  v.  Lottich,  46  E".  Y.  393 ;  Walker  v.  Spring, 
5  Hun,  107.  So  no  recovery  can  be  had  in  replevin  for  property 
of  which  the  defendant  never  had  possession,  nor  where  the  legal 
title  is  in  the  defendant,  he  holding  it  as  trustee  for  the  plaintiff. 
Wheeler  v.  Allen,  51  N.  Y.  37.  Nor  can  the  action  be  maintained 
against  a  freight  agent  of  a  railroad  company  for  a  refusal  to 
deliver  freight  to  the  consig-nees  until  the  charges  thereon  have 
been  paid,  where  the  agent  makes  no  claim  to,  and  has  no  posses- 
sion or  control  of,  the  property  except  as  the  agent  or  servant  of 
the  company.    McDougall  v.  Travis,  24  Hun,  590. 

So,  where  the  property  is  lent  to  B.  by  A.,  who  afterwards  sells 
it  to  C,  who  then  sells  it  to  D.,  though  the  property  has  all  the 
time  remained  in  the  possession  of  B.,  no  action  of  replevin  can 
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be  maintained  by  D.  against  B.,  for  an  unlawful  detention  of 
the  property,  without  proof  of  a  demand  by  the  plaintiff  himself, 
or  by  some  one  authorized  by  him,  nor  without  notice  to  B.  that 
D.  has  acquired  the  title  to  the  property.  Wilsoti  v.  Cook,  3  E.  D. 
Smith,  252. 

Before  the  Eevised  Statutes,  an  action  of  replevin  could  not 
have  been  maintained,  if  the  taking  was  lawful,  but  the  detention 
was  unlawful.  Marshall  v.  Davis,  1  Wend.  109.  But,  as  the  law 
now  stands,  the  action  lies  for  a  wrongful  detention,  even  though 
the  taking  were  lawful.  Pattison  v.  Adams,  7  Hill,  127,  opinion ; 
Randall  v.  Coole,  17  Wend.  57,  opinion;  Root  v.  French,  13  Wend. 
571,  572,  opinion. 

In  one  case,  it  appeared  that  calicoes  were  furnished  by  the 
plaintiff  to  A.,  who  printed  them  under  an  agreement  with  the 
plaintiff  that  the  goods  were  to  be  sold,  and  that  the  proceeds, 
after  reimbursing  the  plaintiff's  advances  and  commissions  and 
the  original  cost  of  the  cloth,  were  to  be  paid  to  A.  While  the 
goods  were  in  the  hands  of  a  factor  for  sale,  the  sheriff,  having 
at  attachment  against  A.,  served  notice  thereof  on  the  factor, 
and  required  of  him  a  certificate  of  the  advances  for  which  the 
factor  claimed  a  lien,  and  left  them  in  his  possession,  and  he  sold 
them.  It  was  held  that,  if  it  were  assumed  that  the  general  prop- 
erty in  the  goods  was  in  the  plaintiff,  there  was  not  such  an  as- 
sumption over  the  goods  by  the  sheriff  as  to  render  him  liable  as 
a  trespasser;  and  also,  that  the  plaintiff  could  not  maintain  re- 
plevin because  the  factor  had  a  right  of  possession,  with  a  lien 
for  his  advances.  Wood  v.  Orser,  25  K  Y.  348,  351.  The  de- 
cision in  the  last  case  was  mainly  put  upon  the  ground  that  the 
goods  in  question  were  in  possession  of  the  plaintiff's  factors,  who 
were  entitled  to  hold  them  for  their  advances.  In  such  a  case,  the 
plaintiff  was  not  entitled  to  the  immediate  possession  of  the  goods, 
and,  therefore,  replevin  could  not  be  maintained. 

Title  in  a  third  person. — Under  the  former  practice,  in  an  ac- 
tion of  replevin  in  the  detinet,  the  defendant,  under  the  general 
issue,  might  show  that  the  title  to  the  property  was  in  a  third 
person,  who  was  entitled  to  the  possession,  without  making  any 
claim  under  such  third  person  or  in  any  manner  connecting  him- 
self with  such  title.  Rochwell  v.  Saunders,  19  Barb.  473 ;  Ingra- 
ham  V.  Hammond,  1  Hill,  353 ;  Anstice  v.  Holmes,  3  Denio,  244; 
Stowell  V.  Otis,  71  N.  T.  36,  38.     And,  under  the  present  prac- 
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tice,  the  defendant  may,  by  answer,  defend  on  the  ground  that  a 
third  person  was  entitled  to  the  chattel,  without  connecting  himself 
with  the  latter's  title.  Code  of  Civil  Pro.  §  1723.  And  where 
the  action  is  based  solely  upon  the  wrongful  detention,  a  general 
denial  will  put  in  issue  both  the  plaintiff's  property  in  the  chattel 
and  the  wrongful  detention;  and  under  such  plea  the  defendant 
may  show  title  in  a  stranger,  although  he  does  not  connect  himself 
with  such  title.  Griffin  v.  Long  Islcmd  B.  B.  Co.  101  IST.  Y. 
348.  The  receiver  of  a  corporation  cannot  maintain  an  action  to 
replevin  property  sold  by  the  corporation  upon  the  theory  that 
the  conditions  upon  which  the  property  was  sold  and  delivered  had 
not  been  complied  with  by  the  buyer,  where  possession  of  the  prop- 
erty was  delivered  unconditionally  and  the  buyer  in  turn  had 
transferred  the  property  to  a  third  party.  Qilroy  v.  Everson^ 
HickoJc  Co.  103  App.  Div.  574. 

Want  of  possession  by  the  defendant. — Where  a  chattel  has  been 
wrongfully  taken  by  a  person,  or  lawfully  taken  and  wrong- 
fully transferred  by  him  to  another,  his  actual  or  continued  pos- 
session at  the  time  of  the  commencement  of  the  action  is  not 
essential  to  the  right  of  the  person  entitled  to  the  possession  to 
recover  it.  Olmsted  v.  Hotailing,  1  Hill,  317 ;  Brockway  v.  Bur- 
nap,  16  Barb.  309;  Nichols  v.  Michael,  23  JST.  Y.  264;  Knapp  v. 
Smith,  27  N.  Y.  277 ;  Ellis  v.  Lersner,  48  Barb.  539 ;  Hoffman 
V.  Marhham,  88  Hun,  18 ;  N.  8.  Co.  v.  Sheahan,  122  IST.  Y.  461, 
465.  But  where  the  defendant  neither  unlawfully  obtained  the 
possession  of  the  chattel  nor  wrongfully  disposed  of  it,  the  action 
is  not  maintainable  unless  the  defendant,  in  judgment  of  law,  had 
the  possession  of  the  chattel  at  the  time  of  its  commencement.  lb. 
Replevin  cannot  be  maintained  by  a  plaintiff  who  has  parted  with 
title  by  sale  and  delivery  of  the  goods  where  an  attempt  to  reinvest 
plaintiff  with  such  title  has  been  ineffectual  by  reason  of  the  fact 
that  title  had  passed  from  the  buyer.  Fagan  Iron  Works  v. 
Dawson  Bedty  Co.  109  N.  Y.  Supp.  740. 

Although  the  defendant  is  not  in  the  actual  possession  of  goods 
and  chattels,  yet,  if  he  is  in  the  constructive  possession  of  them 
at  the  time  of  the  demand  and  refusal  to  deliver  them,  this  will 
be  sufficient  to  sustain  the  action.  Latimer  v.  Wheeler,  30  Barb. 
485.  So,  where  the  original  taking  was  wrongful,  and  the  defend- 
ant parted  with  the  possession  of  the  property  after  demand  and 
refusal,  this  is  sufficient  to  sustain  the  action.  Drake  v.  WaJce- 
93 


1474  REPLEVIN. 

■field,  11  How.  106.  And  if  the  defendant  parts  with  the  goods 
wrongfully  or  fraudulently,  even  though  before  the  action  is 
brought,  that  will  not  defeat  the  action.  Brochway  v.  Bumap,  16 
Earb.  309 ;  Savage  v.  Perkins,  11  How.  17 ;  Nichols  v.  Michael, 
23  ]Sr.  Y.  269.  But  a  defendant  whose  possession  was  lawful  and 
who  parted  with  the  same  before  the  commencement  of  an  action, 
is  not  liable  in  replevin.  Murray  v.  Lese,  86  IST.  Y.  Supp.  581. 
This  action  cannot  be  maintained  where  the  defendant  offered, 
before  the  commencement  of  the  action,  to  restore  the  prop- 
erty unconditionally,  although  he  did  not  offer  to  pay  dam- 
ages for  the  detention.  Savage  v.  Perkins,  11  How.  23.  Nor  can 
it  be  maintained,  where  the  defendant  never  had  possession  or 
control  of  the  property.  Elwood  v.  Smith,  9  How.  529 ;  Latimer 
V.  Wheeler,  30  Barb.  485 ;  Wheeler  v.  Allen,  51  IST.  Y.  37. 

If  it  affirmatively  appears  that  a  purchaser  of  goods  from  a 
wrongdoer  purchased  and  took  them  by  delivery,  in  good  faith, 
and  with  the  belief  that  he  would  acquire  a  good  title,  he  will 
not  be  liable  to  the  true  owner  in  replevin  for  a  wrongful  taking, 
until  he  has  had  an  opportunity  to  restore  them.  Millspaugh  v. 
Mitchell,  8  Barb.  333 ;  Tollman  v.  Turck,  26  Barb.  167 ;  Barrett 
V.  Warren,  3  Hill,  348. 

§  4.  Damages  Recoverable. 

In  an  action  of  replevin  to  recover  the  possession  of  specific 
personal  property,  or  the  value  thereof,  in  case  a  return  cannot 
be  had,  and  for  damages,  the  plaintiff  may  recover  such  damages 
as  arise  from  a  depreciation  of  the  goods  during  the  wrongful  de- 
tention by  the  defendant.  Young  v.  Willet,  8  Bosw.  486 ;  Rowley 
V.  Gihhs,  14  Johns.  385 ;  Suydam  v.  Jenkitis,  3  Sandf.  614,  644. 
The  omission  from  the  judgment  of  an  alternative  provision 
for  the  return  of  the  goods  is  an  irregularity  which  may  be  cured 
on  appeal.    Scherl  v.  Flam,  136  App.  Div.  753. 

The  Code  provides  that  where  the  plaintiff  recovers  a  chattel 
which  was  injured  or  otherwise  depreciated  in  value,  while  it  was 
in  the  possession  or  under  the  control  of  the  defendant,  under  such 
circumstances  that  the  plaintiff  might  recover  damages  for  the 
injury  or  depreciation,  in  an  action  brought  against  the  defend- 
ant therefor,  he  may  recover  the  same  damages  in  an  action  of 
replevin.     In  that  case,  he  must  set  forth  the  facts  in  his  com- 
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plaint  and  demand  judgment  for  damages  accordingly.     Code  of 
Civil  Pro.  §  1722. 

The  verdict,  report,  or  decision  must  fix  the  damages,  if  any, 
of  the  prevailing  party.  Where  it  avs^ards  to  the  plaintiff  a  chat- 
tel, which  has  not  heen  replevied,  or  which  has  been  replevied 
and  afterward  delivered  by  the  officer  to  the  defendant  or  to 
a  person  not  a  party,  it  must  fix  the  value  of  the  chattel  at  the 
time  of  the  trial.  Where  the  verdict  awards  to  the  defendant  a 
chattel  which  has  been  replevied  and  afterward  delivered  by  the 
sheriff  to  the  plaintiff,  or  to  a  person  not  a  party,  it  must  also  fix 
the  value  of  the  chattel  at  the  time  of  the  trial,  except  in  one 
of  the  following  cases : 

1.  If  the  plaintiff  is  the  general  owner  of  the  chattel,  but  it 
was  rightfully  distrained  doing  damage,  and  its  value  is  greater 
than  the  damages  sustained  by  the  defendant  by  the  injury  for 
which  it  was  distrained,  then  those  damages  must  be  fixed  by  the 
verdict  or  decision,  but  the  value  of  the  chattel  must  not. 

2.  Where  the  plaintiff  is  the  general  owner  of  the  chattel,  but 
the  defendant  has  a  special  property  therein,  and  the  value  of  the 
chattel  is  greater  than  the  value  of  the  special  property,  or  the 
sum  charged  upon  the  chattel  by  reason  of  the  special  property, 
then  the  value  of  the  special  property,  or  the  sum  so  charged,  must 
be  fixed  by  the  verdict  or  decision,  but  the  value  of  the  chattel  must 
not.  Code  of  Civil  Pro.  §§  1726,  1727,  2931.  Where  the  verdict 
of  a  jury  fixes  the  value  of  the  chattel,  it  is  conclusively  presumed 
that  such  was  the  value  at  the  time  of  the  trial,  and  where  there  is 
no  change  in  the  condition  of  the  property  between  the  trial  and 
time  of  its  delivery  under  judgment,  there  can  be  no  allowance 
for  depreciation.  Pabst  Brewing  Co.  v.  Rapid  Safety  Filter  Co. 
107  N.  Y.  Supp.  163.  In  such  case  the  plaintiff  who  has  replevied 
the  chattel  and  been  defeated  in  the  action,  is  entitled  to  satis- 
faction of  the  judgment  upon  returning  the  property  and  paying 
the  costs.    Ih. 

Where  the  interest  of  the  party  entitled  to  the  possession  of 
personal  property  is  of  a  limited  nature,  and  it  is  less  than  the 
actual  value  of  the  property  replevied,  the  jury  or  the  justice,  in 
an  action  of  replevin  between  the  actual  ovsmer  and  the  party 
entitled  to  the  possession,  should  assess  the  value  of  the  property 
at  such  sum  only  as  will  be  equivalent  to  the  limited  interest  of 
the  prevailing  party.  Bhoads  v.  Woods,  41  Barb.  471,  476;  De 
Witt  V.  Morris,  13  Wend.  496,  499;  Russell  v.  Butterfield,  21 
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Wend.  300.  But,  although  one  has  only  a  special  property  in  a 
chattel,  he  may,  nevertheless,  recover  its  full  value  of  a  person 
who  wrongfuly  takes  or  converts  it,  if  such  person  is  not  the 
general  owner,  or  a  person  acting  under  his  authority.  Alt  v, 
Weidenberg,  6  Bosw.  176.  Where  a  constable  levies  upon  prop- 
erty by  virtue  of  an  execution,  he  has  a  special  interest  therein, 
as  against  the  owner,  to  the  amount  due  upon  the  execution,  in- 
cluding his  fees.  And  if  the  debtor  brings  replevin  against  the 
ofEcer,  and  the  latter  has  a  verdict  in  his  favor,  the  jury  or  the 
justice  should  assess  the  value  of  the  property  at  that  amount. 
Seaman  v.  Liu;e,  23  Barb.  240. 

Although  an  'absolute  title  in  a  stranger  is  a  defense,  yet 
where  the  plaintiff  proves  an  equitable  interest  in  the  prop- 
erty, with  a  prima  facie  right  to  its  possession,  and  the  de- 
fendant does  not  show  any  privity  between  himself  and  the 
stranger  whose  title  he  sets  up,  this  rule  will  not  be  applied. 
Johnson  v.  Carnley,  10  W.  Y.  570. 

Where  a  lien  is  set  up  as  a  defense  in  an  action  of  replevin,  the 
lien  must  be  a  legal  and  sufficient  one,  or  the  defense  will  be 
unavailable.    Moffatt  v.  Van  Doren,  4  Bosw.  609. 

The  practice  in  this  claas  of  actions  will  be  discussed  in  a  sub- 
sequent volume. 


PART   III. 


THE  LAW  RELATING  TO  DEFENSES. 


CHAPTER  I. 

DENIALS. 

§  1.  Denials  and  their  Effect. 

In  stating  the  law  relative  to  defenses,  nothing  more  will  be 
attempted  here  than  to  state  some  of  those  general  rules  of  law 
which  are  applicable  to  defenses  in  actions  in  justices'  courts. 
The  practice,  and  the  rules  of  pleading,  will  be  explained  in  the 
third  volume  of  this  work. 

There  is  one  branch  of  defenses,  however,  which  needs  explana- 
tion in  this  place,  since  it  naturally  falls  within  the  law  of  de- 
fenses, as  well  as  within  the  rules  of  practice.  And,  for  that 
reason,  a  brief  notice  will  be  taken  of  those  defenses  which  may 
be  interposed  under  a  general  or  a  special  denial  of  the  allega- 
tions in  the  complaint. 

In  actions  in  justices'  court,  a  general  denial  is  so  generally 
interposed  that  it  may  be  considered  the  usual,  if  not  the  invari- 
able, defense  in  these  courts.  There  are,  of  course,  other  aflBrma- 
tive  defenses  introduced  when  they  exist;  but  a  general  denial 
almost  invariably  precedes  any  other  defense  where  the  pleadings 
of  the  parties  are  unverified.  Where  a  verified  complaint  is  served 
with  the  summons,  and  the  facts  constituting  the  cause  of  action 
are  truly  stated  therein,  a  general  denial  cannot,  of  course,  be 
interposed,  and  the  defendant  must  rely  upon  such  defenses  as 
will  defeat  the  plaintiff's  case  or  reduce  the  amount  of  his  re- 
covery. 
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The  legal  effect  of  a  general  denial  is  to  require  the  plaintiff 
to  prove  every  fact  which  is  essential  to  his  cause  of  action.  It 
puts  in  issue  every  material  allegation  in  the  complaint,  and,  there- 
fore, imposes  upon  the  plaintiff  the  burden  of  substantiating  every 
part  of  his  case  by  legal,  competent  evidence.  And  the  effect  of 
the  denial  is  not  confined  merely  to  putting  in  issue  all  the  facts 
wrhich  are  directly  alleged  in  the  complaint,  for  it  also  puts  in 
issue  every  implication  or  conclusion  of  lav7  which  arises  out  of 
the  facts  stated  therein.  Prindle  v.  Caruthers,  15  IST.  Y.  425,  429, 
opinion;  Academy  of  Music  v.  Hachett,  2  Hilt.  218;  Bellinger  v. 
Craigue,  31  Barb.  534;  Mach  v.  Burt,  5  Hun,  28;  Boomer  v. 
Koon,  6  Hun,  645.    And  see  Blair  v.  Bartlett,  75  W.  Y.  150,  155. 

The  answer  may  contain  a  general  denial  of  each  allegation  of 
the  complaint,  or  a  specific  denial  of  one  or  more  of  the  material 
allegations  thereof.  Code  of  Civil  Pro.  §  2938.  If  the  complaint 
is  verified  the  answer  may  contain  a  general  or  specific  denial  of 
each  material  allegation  of  the  complaint  controverted  by  the  de- 
fendant, or  of  any  knowledge  or  information  thereof  sufficient  to 
form  a  belief.  Laws  of  1881,  ch.  414,  §  2.  But  a  denial  of 
knowledge  or  information  sufficient  to  form  a  belief  is  not  author- 
ized by  the  Code  in  an  answer  interposed  in  a  justice's  court,  and 
is  allowable  only  in  case  of  a  verified  answer  to  a  verified  complaint 
in  an  action  arising  on  contract  for  the  recovery  of  money  only 
or  on  an  account,  and  then  only  by  virtue  of  the  act  peinnitting  the 
verification  of  pleadings  in  a  justice's  court.  See  Laws  of  1881, 
ch.  414,  §§  1,  2;  Dennison  v.  Carnahan,  1  E.  D.  Smith,  144. 

No  denial  need  be  interposed  if  the  defendant  is  willing  or 
desires  to  have  his  rights  determined  under  an  affirmative  defense 
alone.  The  rules  relating  to  such  a  defense  will  be  explained 
under  the  title  PLEADiiirGS.  A  party  is  permitted  to  deny  all  or 
any  of  the  facts  alleged  in  the  complaint,  and  the  denial  will  put 
all  or  a  part  of  those  facts  in  issue  according  to  the  character  of  the 
denial,  whether  general  or  special.  A  mere  denial  of  a  conclusion 
of  law  without  controverting  the  facts  from  which  that  conclusion 
legitimately  flows  will  be  a  nullity.  Witherspoon  v.  Yan  Dolar, 
15  How.  266 ;  Fosdick  v.  Groff,  22  How.  158 ;  Drake  y.  Cockroft, 
4  E.  D.  Smith,  34;  Saunders  v.  Chamberlain,  13  Hun,  568, 
570. 

But  where  the  allegations  in  the  complaint  are  mere  allegations 
of  a  conclusion  of  law,  a  denial  of  such  allegations  will  be  both 
admissible  and  sufficient.     Morrow  v.  Cougan,  3  Abb.  328 ;  Me- 
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Knight  v.  Hunt,  3  Duer,  615;  Davis  v.  Hoppoclc,  6  Duer,  254; 
Walrod  v.  Bennett,  6  Barb.  144.  A  denial  of  immaterial  allega- 
tions in  the  complaint  will  be  wholly  unnecessary.  Sands  v.  8t. 
John,  23  How.  140;  Fry  v.  Bennett,  5  Sandf.  54;  Parshall  v. 
Tillou,  13  How.  7,  8.  Nor  is  it  necessary  to  interpose  a  denial  to 
allegations  which  the  plaintiff  must  prove  under  any  circumstances, 
as  for  instance,  the  amount  of  damages.  Connoss  v.  Meir,  2  E.  D. 
Smith,  314;  Gilbert  v.  Rounds,  14  How.  46;  Molony  v.  Daws, 
15  How.  261,  265 ;  McKensie  v.  Farrell,  4  Bosw.  192,  202. 

In  replevin,  however,  the  value  of  the  property  as  alleged  by 
the  plaintiff  is  a  traversable  fact.  Archer  v.  Boudinet,  1  Code  E. 
N.  S.  372. 

A  denial  of  fraud  which  is  alleged  in  a  complaint  will  not 
amount  to  a  defense,  when  there  is  no  denial  of  the  facts  from 
which  such  fraud  may  be  legally  inferred.  Robinson  v.  Stewart, 
10  K  Y.  189  ;  Churchill  v.  Bennett,  8  How.  309  ;  Dyhers  v.  Wood- 
ward, 7  How.  313.  So,  if  the  answer  admits  the  facts,  but  merely 
denies  the  legal  conclusion  of  fraud,  or  other  legal  inference  arising 
from  such  admitted  facts,  the  defense  will  be  unavailing.  lb.  The 
denial  of  knowledge  or  information  sufficient  to  form  a  belief 
as  to  a  fact  of  record  in  a  public  office,  and  capable  of  ascertain- 
ment on  ordinary  inqiiiry,  is  insufficient  to  raise  an  issue  of  fact. 
People  ex  rel.  Martin  v.  Kenyan,  134  IST.  Y.  Supp.  1007. 

§  2.  What  may  be  Shown  under  a  General  Denial. 

One  of  the  prominent  rules  relating  to  the  proofs  admissible 
under  a  general  denial  is,  that  under  such  a  denial  the  defendant 
may  introduce  any  evidence  which  goes  to  controvert  the  facts 
which  the  plaintiff  is  bound  to  establish  in  order  to  maintain  his 
action.  Andrews  v.  Bond,  16  Barb.  633,  642  ;  Beaty  v.  Swarthout, 
32  Barb.  293 ;  Howell  v.  Biddlecom,  62  Barb.  131 ;  Quinn  v. 
Lloyd,  41  ISr.  Y.  349 ;  MiUbanlc  v.  Jones,  141  IST.  Y.  340 ;  Knapp 
v.  Roche,  94  IsT.  Y.  329  ;  Robinson  v.  Frost,  14  Barb.  536 ;  Weaver 
V.  Barden,  49  IST.  Y.  286 ;  Griffin  v.  Long  Island  R.  R.  Co.  101 
]Sr.  Y.  348;  Farmers'  Loan  &  Trust  Co.  v.  Siefhe,  144  ¥.  Y. 
354.  And,  therefore,  in  an  action  to  recover  for  labor  and  services, 
the  defendant,  under  an  answer  which  contains  merely  a  general 
denial,  may  introduce  evidence  to  show  that  the  work  was  un- 
skillfuUy  performed,  and  that  it  was  worth  less  than  the  amount 
claimed.     Raymond  v.  Richardson,  4  E.   D.   Smith,   171. 
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So  in  an  action  by  a  physician  or  surgeon  to  recover  for  services 
rendered  in  setting  a  broken  limb,  the  defendant,  under  a  gen- 
eral denial,  may  give  evidence  showing  that  the  plaintiff  vyas 
guilty  of  malpractice  in  rendering  the  services,  and  thus  defeat 
a  recovery.  See  Bellinger  v.  Crwigue,  31  Barb.  534;  Blair  v. 
Bartlett,  75  N".  Y.  150. 

So  in  an  action  by  an  attorney  to  recover  compensation  for  his 
services,  and  for  disbursements  and  counsel  fees  paid  by  him,  the 
defendant,  under  a  general  denial  of  each  and  every  allegation  in 
the  complaint,  and  denying  that  he  is  justly  indebted  to  the  plain- 
tiff, may  prove  any  circumstances  tending  to  show  that  he  was 
never  indebted  at  all,  or  that  he  owes  less  than  is  claimed.  Scher- 
merliorn  v.  Van  Allen,  18  Barb.  29,  31.  In  the  last  case  cited, 
the  defendant  offered  to  prove  that  the  plaintiff  agreed  that  his 
costs  and  fees  should  depend  upon  his  success  in  the  actions ;  and 
that  in  one  of  them,  he  was  to  have  $25  of  the  defendant,  in  case  of 
failure ;  but  that  in  the  other,  he  was  to  have  nothing,  in  case  the 
appeal  failed;  but  this  evidence  was  excluded;  and  on  appeal, 
where  the  judgment  was  reversed,  the  court,  by  Pabkee,  J.,  said : 
"Under  a  general  allegation  of  indebtedness,  the  plaintiff  had 
proved  certain  services  rendered,  and  their  value.  It  was  surely 
competent  for  the  defendant,  under  a  denial  of  such  indebtedness, 
to  prove  that  he  never  incurred  or  owed  the  debt.  He  had  a  right 
to  prove  that  the  services  were  rendered  as  a  gratuity,  either  as  to 
the  whole  or  in  part ;  or  that  the  plaintiff  himself  had  fixed  a  less 
price  for  their  value  than  he  claimed  to  recover.  The  services 
being  proved,  the  defendant  might  show  that  they  were  rendered 
not  for  him,  but  on  the  credit  of  some  other  person;  or  that  the 
plaintiff  himself  undertook  to  rim  the  risk  of  the  litigation.  It 
was  not  an  attempt  to  show  an  extinguishment  of  the  alleged  in- 
debtedness by  payment,  release,  or  otherwise ;  but  it  was  an  offer 
to  show  that  such  indebtedness  never  existed.  The  defendant  was 
at  liberty  to  prove  any  circumstances  tending  to  show  that  he  was 
never  indebted  at  all,  or  that  he  owed  less  than  was  claimed.  Sup- 
pose, under  such  a  general  complaint,  a  merchant  had  proved  he 
had  sold  ten  yards  of  cloth  worth  $5  a  yard ;  can  it  be  doubted  but 
the  defendant  would  have  been  at  liberty  to  prove  that  when  he 
sold  it,  he  fixed  the  price  at  $3  a  yard,  or  that  he  gave  it  to  the 
defendant,  or  agTeed  to  look  to  some  other  person  or  friend  for  his 
pay  ?  I  have  no  doubt  it  would  have  been  competent  in  this  case 
for  the  plaintiff  to  have  proved  that  he  had  agreed  on  a  certain 
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sum  as  compensation  for  the  whole  or  for  any  portion  of  the  serv- 
ices rendered ;  and  I  cannot  see  why  it  was  not  equally  the  right 
of  the  defendant,  to  prove  on  his  part,  an  agreement  as  to  the  rate 
of  compensation." 

There  are  cases  holding  that  a  general  denial  is  sufficient  to 
authorize  a  defense  under  the  statute  of  frauds,  as  for  instance, 
that  the  agreement  was  not  to  be  performed  within  a  year  from 
the  time  of  making  it.  Amhurger  v.  Marvin,  4  E.  D.  Smith,  393  ; 
Little  V.  Wilson,  4  E.  D.  Smith,  422.  And  in  this  State,  cases  may 
be  found  where  the  opinion  is  expressed  that  the  defendant  may 
avail  himself  at  the  trial  of  the  benefit  of  the  statute,  under  the 
general  issue,  by  objection  to  verbal  proof  of  the  contract.  But  it 
is  now  held  that  where  the  complaint  does  not  disclose  the  nature 
of  the  contract,  whether  oral  or  written,  the  defendant  must  plead 
the  statute  in  order  to  avail  himself  of  the  objection.  A  mere 
denial  of  the  contract  alleged  in  the  complaint,  where  the  character 
of  the  contract  is  not  disclosed,  does  not  raise  any  question  under 
the  statute  of  frauds,  and  the  question  cannot  be  raised  by  objec- 
tion on  the  trial  to  proof  of  the  oral  contract  for  the  reason  that 
the  statute  must  be  pleaded  before  the  validity  of  the  contract  on 
that  ground  can  be  assailed.  Crane  v.  Powell,  139  N.  Y.  379 ; 
Matthews  v.  Matthews,  154  IST.  Y.  288 ;  Sanger  v.  French,  157 
]Sr.  Y.  213 ;  Porter  v.  Wormser,  94  N.  Y.  431.  The  portions  of 
the  statute  of  frauds  that  are  waived  unless  pleaded  relate  to  con- 
tracts which,  although  previously  capable  of  proof  by  parol  evi- 
dence, are  declared  to  be  void  unless  in  writing.  Bearing  v.  Mc- 
Kinnon  Sash  &  Hardware  Co.  165  N.  Y.  78. 

It  has  been  held  in  comparatively  recent  cases  that  although  by 
the  technical  rules  of  pleading,  enforced  in  courts  of  record,  the 
defense  of  the  statute  of  frauds  must  be  pleaded  to  be  available  in 
a  particular  case,  the  parties  in  a  justice's  court  are  not  held  to 
technical  rules,  and  that  the  defense  may  be  there  raised,  although 
not  pleaded,  under  the  liberal  provisions  of  section  2940  of  the 
Code  of  Civil  Procedure.  Hartwell  v.  Young,  67  Hun,  472; 
Campbell  v.  Porter,  46  App.  Div.  628.  That  section  declares  that 
a  pleading  in  a  justice's  court  is  not  required  to  be  in  any  particular 
form,  but  must  be  so  expressed  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended.  The  law  as  declared  in 
the  cases  cited  must  govern,  but  it  may  not  be  impertinent  to  sug- 
gest that  a  failure  to  allege  a  defense  in  any  form  is  not  a  matter 
of  form,  and  that  a  defense  not  pleaded  is  not  "so  expressed  as  to 
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enable  a  person  of  common  understanding  to  know  what  is  in- 
tended." 

In  an  action  upon  a  promissory  note  the  defendant  may  prove 
under  a  general  denial  that  the  note  has  been  altered  since  its  exe- 
cution. Schwarz  v.  Oppold,  74  E".  Y.  307 ;  Booth  v.  Powers,  56 
]Sr.  Y.  22 ;  Boomer  v.  Koon,  6  Hun,  654.  So  under  a  general  de- 
nial the  defendant  in  an  action  for  goods  sold  and  delivered  may 
show  that  the  authority  of  the  agent  making  the  alleged  purchase 
for  the  defendant  had  been  revoked  and  notice  of  the  revocation 
given  to  the  plaintiff  prior  to  the  sale  (Hier  v.  Grants  47  W.  Y. 
278),  or  that  the  plaintiff  contracted  to  deliver  certain  articles  of 
merchandise  and  only  delivered  a  part.  (Manning  v.  Winter,  7 
Hun,  482),  or  that  the  action  is  prematurely  brought.  Made  v. 
Burt,  5  Hun,. 28. 

Although,  as  a  general  rule,  the  defense  of  payment  must  be 
pleaded  to  be  available  to  the  defendant  on  the  trial  (Potter  v. 
Gates,  29  St.  Kep.  662),  yet,  where  a  complaint  contains  an  allega- 
tion of  nonpayment  as  a  necessary  and  material  fact  to  constitute 
the  cause  of  action,  proof  of  payment  may  be  given  under  a  general 
denial  in  the  answer.  Quin  v.  Lloyd,  41  N.  Y.  349 ;  Knapp  v. 
Roche,  94  ¥.  Y.  329. 

In  an  action  on  contract,  the  defendant,  under  a  general  denial, 
may  take  advantage  of  any  illegality  in  the  contract  appearing  on 
the  face  of  the  complaint,  or  necessarily  appearing  from  the  plain- 
tiff's evidence  and  he  may  also  controvert,  by  evidence,  anything 
which  the  plaintiff  is  bound,  in  the  first  instance  to  prove,  in  order 
to  make  out  his  cause  of  action.  To  that  extent  it  may  be  shown 
that  the  contract  under  which  the  plaintiff  seeks  to  recover  is 
illegal,  immoral  or  against  public  policy  or  in  violation  of  a  statute. 
See  Ribssell  v.  Burton,  66  Barb.  539 ;  Oscanyan  v.  Armes  Co.  103 
U.  S.  261 ;  Gary  v.  Western  Union  Tel.  Co.  20  Abb.  IST.  C.  333. 
But  where  the  invalidity  of  the  contract  neither  appears  upon  the 
face  of  the  complaint  nor  from  the  evidence  given  by  the  plaintiff 
on  the  trial,  the  objection  cannot  be  raised  by  the  defendant  unless 
he  has  pleaded  the  facts  requisite  to  let  in  the  evidence.  Millbank 
V.  Jones,  127  IST.  Y.  370,  141  JST.  Y.  340.  This  is  the  rule  where 
only  the  rights  of  the  parties  are  concerned.  But  the  rule  is  other- 
wise where  the  general  public  is  affected  by  the  violation  of  the 
particular  statute  or  the  provisions  of  any  public  law ;  in  such  case 
the  enforcement  of  rights  arising  thereunder  is  or  may  be  opposed 
to  goods  morals  or  a  sound  public  policy,  and  the  courts  will  refuse 
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their  aid  to  parties  so  contracting,  and  leave  them  as  they  found 
them,  without  regard  to  the  state  of  the  pleadings.  Dimham  v. 
Hastings  Pavement  Co.  56  App.  Div.  244. 

In  an  action  to  recover  damages  sustained  through  negligence, 
the  defendant  may,  under  a  general  denial,  prove  the  contributory 
negligence  of  the  plaintiff.  Wiley  v.  Village  of  Rouses  Point,  86 
Hun,  495. 

Under  a  general  denial  the  defendant  cannot  avail  himself  of  the 
defense  of  usury  where  the  usury  does  not  conclusively  appear  as 
a  matter  of  law  from  evidence  introduced  on  the  part  of  the 
plaintiff.    Matthiessen  v.  Kohlsat,  40  St.  Eep.  227. 

Where  the  complaint  was  drawn  so  that  it  could  be  claimed 
that  the  action  was  brought  for  damages  under  a  common-law  lia- 
bility as  well  as  under  the  Employer's  Liability  Act  (Consolidated 
Laws,  Laws  1909,  chapter  31,  sections  200-204),  the  defendant 
under  a  general  denial  could  prove  failure  to  serve  the  120-day 
notice  under  that  Act,  and  failure  to  bring  the  action  within  one 
year  after  the  date  of  the  accident ;  and  hence,  it  was  held,  these 
were  not  "new  matters"  proper  to  be  set  up  as  a  defense  under 
authority  of  Code  of  Civil  Procedure,  section  500.  Kelliher  v. 
New  York  Central  &  H.  B.  B.  Co.  136  K  Y.  Supp.  256. 

There  are  some  cases  in  which  questions  have  arisen  as  to  the 
evidence  admissible  under  a  partial  denial  of  the  allegations  of 
the  complaint. 

In  an  action  upon  a  promissory  note,  the  defendant  alleged  in 
his  answer  that  he  never  gave  to  the  plaintiff  the  note  declared  on ; 
and  this  was  held  to  be  a  denial  of  the  complaint,  so  far  as  making 
a  note  constitutes  a  delivery  of  it,  and  also  of  any  delivery  of  the 
note  to  the  plaintiff.  Sawyer  v.  Wai'ner,  15  Barb.  282.  Such  a 
denial  amounts  to  a  denial  of  any  indebtedness  on  the  notes ;  and 
the  defendant  is  at  liberty,  in  support  of  his  side  of  the  issue,  and 
independently  of  other  modes  of  proof,  to  prove  facts  inducing  a 
presumption  that  no  delivery  was  made,  and  in  that  way  to  over- 
come the  presumption  arising  from  the  plaintiff's  proof  of  his 
possession  of  the  note,  and  of  the  signature  of  the  defendant.  Ih. 
He  is,  therefore,  entitled  to  give  in  evidence,  any  facts  calculated 
to  satisfy  the  jury  or  the  justice,  by  fair  and  direct  inference,  that 
the  note  was  never  delivered  by  him.  Thus,  he  may  introduce  evi- 
dence which  discloses  conduct,  on  the  part  of  the  plaintiff,  that 
is  wholly  inconsistent  with  the  fact  of  any  indebtedness  by  the 
defendant,  upon  the  note.     Ih. 
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Where,  in  an  action  upon  an  agreement  for  personal  services, 
the  only  issue  raised  in  an  answer  by  the  defendants  is,  that  they 
did  not  employ  the  plaintiff,  by  themselves  or  their  agents,  it  is 
proper  to  admit  proof  on  the  part  of  the  defendants,  which  shows 
payment  by  the  alleged  agents,  if  such  evidence  is  not  admitted 
to  prove  payment,  but  to  show  that  the  plaintiff  considered  such 
agents,  and  not  the  defendants,  as  his  employers;  provided  the 
payment  is  made  in  such  a  manner  as  to  afford  some  evidence  of 
the  intention  of  the  parties  in  respect  to  the  question  at  issue. 
Gihnore  v.  Atlantic  &  Pacific  R.  R.  Co.  35  Barb.  279. 

In  an  action  for  an  injury  to  property,  which  was  alleged  in  the 
complaint  to  have  been  caused  by  the  negligence  of  the  defendant's 
agents,  an  answer  which  denies  every  allegation  in  the  complaint 
puts  in  issue  the  defendant's  liability,  and  it  is  not  necessary  to 
aver  in  the  answer  that  the  injury  was  done  by  other  persons,  vs'ho 
were  responsible  therefor,  and  not  the  defendant.  Schular  v.  Hud- 
son River  R.  R.  Co.  38  Barb.  653.  And  proof  of  such  facts  is 
admissible  under  a  general  denial  of  the  complaint.    Ih. 

The  cases  already  cited  will  illustrate  the  principles  which 
govern  in  relation  to  proofs  under  a  general  or  a  special  denial. 
The  whole  scope  and  extent  of  which  is,  to  permit  the  defendant, 
under  a  general  denial,  to  prove  any  facts  v^hich  will  meet  and 
rebut  the  proofs  given  by  the  plaintiff  to  sustain  his  case,  and  to 
show  that  the  defendant  was  never  liable  to  an  action  such  as  the 
complaint  sets  forth. 

So,  under  a  special  denial,  the  defendant  may  give  in  evidence 
any  facts  which  will  meet  and  rebut  any  proofs  which  the  plaintiff 
is  bound  to  introduce  to  sustain  his  action,  under  the  issues  made 
by  the  denial. 

But,  whenever  the  defense  in  any  manner  becomes  affirmative, 
or  is  founded  upon  facts  which  constitute  a  defense,  even  if  the 
plaintiff's  allegations  in  the  complaint  are  taken  as  true,  then  an 
entirely  different  rule  prevails,  and  the  defense  must  be  set  up  in 
the  answer,  or  evidence  to  prove  it  will  not  be  admissible. 

The  Code  permits  the  defendant  to  deny  generally  or  specially 
the  allegations  of  the  complaint,  and  also  to  set  forth,  in  a  plain 
and  direct  manner,  new  matter  constituting  one  or  more  defenses 
or  counterclaims.  Code  of  Civil  Pro.  §  2938.  Denials  are  often 
inaccurately  termed  defenses.  But  a  "defense"  can  consist  only 
of  new  matter,  that  is,  new  matter  which,  taking  the  complaint  to 
be  true  in  all  of  its  allegations,  nevertheless  defeats  the  action. 
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"JS^ew  matter"  is  matter  outside  of  the  issues  raised  or  which 
could  be  raised  by  a  denial.  A  denial  and  a  defense  are  distinct 
and  separate  parts  of  an  answer.  Durst  v.  Brooklyn  Heights  B. 
B.  Co.  33  Misc.  124;  Hinchclijfe  v.  Staten  Island  B.  B.  Co.  34 
Misc.  49 ;  BurJccrt  v.  Bennett,  35  Misc.  318.  In  this  view  the  term 
"affirmative  defense"  is  a  misnomer,  but  is  here  used  in  deference 
to  almost  universal  usage. 
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CHAPTEE  11. 

AFFIRMATIVE   DEFENSES. 

§  1.  Defenses  which  must  be  Pleaded. 

Whenever  the  defendant  cannot  truly  or  successfully  deny  the 
allegations  in  the  complaint,  or  when  the  plaintiff's  evidence  is 
overwhelmingly  strong  in  support  of  his  complaint,  and  the  de- 
fendant insists  that  he  has  a  legal  and  sufficient  defense  notwith- 
standing the  allegations  in  the  complaint  are  true,  the  defense  so 
interposed  will  be  an  affirmative  defense,  or  one  founded  upon 
new  matter,  and  which  may  be  valid  and  successful  even  though 
the  facts  in  the  complaint  are  conceded,  or  are  substantiated  by 
evidence.  And,  whenever  the  defendant  relies  upon  any  defense 
except  merely  controverting  the  truth  of  the  plaintiff's  evidence, 
he  must,  as  a  general  rule,  set  up  such  defense  in  his  answer. 
There  are  numerous  instances  in  which  the  plaintiff  would  be 
entitled  to  recover  if  the  allegations  in  the  complaint  were  con- 
ceded to  be  true,  and  no  further  defense  were  interposed.  But  it 
is  equally  true  that  there  are  many  cases  in  which  there  are  acts, 
facts  and  circumstances  connected  with  the  facts  alleged  in  the 
complaint,  Avhich,  if  all  truly  and  fully  stated,  would  show  that  the 
plaintiff  was  not  entitled  to  maintain  his  action.  So,  too,  it  is 
frequently  the  case  that  a  cause  of  action  which  was  once  valid  and 
available  has  become  barred  by  some  subsequent  matter  or  agree- 
ment. In  all  such  cases,  the  general  and  almost  invariable  rule  is, 
that  the  defense  must  be  set  up  in  the  answer  to  render  it  available 
and  effectual.  The  law  relating  to  defenses  in  general  will  be  dis- 
cussed in  the  following  pages.  But,  before  proceeding  to  that  duty, 
it  will  be  proper  to  notice  some  of  the  cases  which  show  in  what 
cases  a  defense  must  be  interposed  by  answer  to  prevent  a  waiver 
of  it. 

Among  the  affirmative  defenses  that  must  be  pleaded  in  order  to 
be  available  to  the  defendant  on  the  trial  are  the  defense  of  an 
account  stated  (Rishel  v.  Weil,  31  Misc.  TO)  ;  of  accord  and  satis- 
faction (Habrich  v.  Donohiue,  51  App.  Div.  375) ;  want  of  con- 
sideration {Rechnagel  v.  Steinway,  58  App.  Div.  352)  ;  nonjoinder 
of  parties  {Amsterdam  Electric  lA.ght  Co.  v.  Rayher,  43  App.  Div. 
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602)  ;  adverse  possession  {Church  v.  Hempsted,  27  App.  Div. 
412);  duress  {Sternhach  v.  Friedman,  23  Misc.  173;  Lord  v. 
Lindsay,  18  Hun,  484) ;  the  statute  of  limitations  (Code  of  Civil 
Pro.  §  413 ;  Minzesheimer  v.  Bruns,  1  App.  Div.  324 ;  Hayden  v. 
Pierce,  144  K  Y.  512,  517)  ;  a  release  of  the  cause  of  action 
(Horton  v.  Horton,  83  Hun,  312)  ;  another  action  pending  (James 
V.  Work,  70  Hun,  296)  ;  that  money  sued  for  was  borrowed  for  an 
illegal  purpose  (De  Bautte  v.  Curiel,  2  Misc.  170)  ;  that  the  plain- 
tiffs are  not  the  real  parties  in  interest  (Coffin  v.  Grand  Rapids  H. 
Co.  46  St.  Eep.  851)  ;  fraud  (AuUman,  Miller  &  Co.  v.  HacJcer, 
38  St,  Eep.  724) ;  and,  generally,  any  matter  in  avoidance  of  the 
cause  of  action.  Donohue  v.  Syracuse  &  East  Side  By.  Co.  11 
App.  Div.  525.  An  objection  that  an  affirmative  defense  is  bad  in 
law  may  be  taken  at  the  trial  and  is  not  waived  by  failure  to 
demur.  Title  Insurance  Co.  of  New  York  v.  Ilawes,  135  N.  Y. 
Supp.  608. 

Under  the  old  system  of  pleadings,  infancy  was  available  as  a 
defense  under  the  general  issue.  Wailing  v.  Toll,  9  Johns.  141. 
But  it  is  doubtful  whether  such  a  defense  would  not  have  to  be 
interposed  by  answer  now.  See  Van  Santvoord's  Pleadings,  399, 
400,  465,  466.  And  see  Treadwell  v.  Bruder,  3  E.  D.  Smith ;  597 ; 
Schervierhorn  v.  Jenkins,  7  Johns.  373 ;  Slocum  v.  Hooker,  13 
Barb.  536.  And  the  cases  just  cited  hold  that  infancy  is  not 
available  as  a  ground  of  nonsuit  at  the  trial,  but  must  be  pleaded 
in  abatement,  and  also  that  the  defense  is  personal  to  the  defendant, 
who  alone  can  interpose  it,  even  when  he  is  sued  together  with 
adults.  Where  the  defendant  relies  upon  the  coverture  of  a  female 
plaintiff,  the  defense  must  be  set  iip  in  the  answer  to  be  available. 
Dillaye  v.  Parks,  31  Barb.  132. 

Where  the  complaint  in  an  action  against  a  married  woman  does 
not  disclose  the  fact  of  coverture,  she  must  plead  the  fact  in  order 
to  avail  herself  of  the  defense.  Smith  v.  Dunning,  61  JST.  Y.  249 ; 
Frackling  v.  Rolland,  53  IST.  Y.  422. 

Recoupment,  which  is  the  setting  off  of  one  distinct  claim  against 
another  (Oillespie  v.  Torrance,  25  N.  Y.  306),  was  not  admissible 
under  the  old  system  of  pleading,  unless  pleaded  or  interposed 
under  a  notice  in  the  nature  of  an  answer.  Ives  v.  Van  Epps,  22 
Wend.  155 ;  Van  Epps  v.  Harrison,  5  Hill,  63 ;  Barter  v.  Bose,  5 
Hill,  76 ;  Eldridge  v.  Mather,  2  IST.  Y.  157 ;  Deifendorff  v.  Gage, 
7  Barb.  18.    It  is  now  embraced  in  the  counterclaim  provided  for 
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by  the  Code  and  must  be  set  up  in  the  answer  to  be  available.  See 
Code  of  Civil  Pro.  §  2947. 

An  arbitrament  and  award  must  be  properly  pleaded.  Gihon  v. 
Levy,  2  Duer,  176.  And  when  this  defense  is  interposed,  it  must 
be  set  out  in  substance  if  not  in  terms,  so  that  the  court  can  judge 
of  its  validity.  Ih.  To  entitle  a  defendant  to  insist  upon  an  award 
as  a  bar  to  an  action,  he  must,  since  the  Code,  allege  it  as  such  in 
his  answer.  Brazill  v.  Isham,  12  N.  Y.  9,  S.  C.  1  E.  D.  Smith, 
437.  Such  a  defense  is  not  admissible  under  a  general  denial 
alone.    Ih. 

A  tender  must  have  been  pleaded  under  the  former  system  of 
pleadings,  and  the  rule  is  the  same  now  under  the  provisions  of  the 
Code.  A  partial  want  or  failure  of  consideration  cannot  be  proved 
under  a  general  denial,  but  must  be  set  up  in  the  answer,  or  a 
notice  given  of  it.    Eldridge  v.  Mather,  2  IST.  Y.  157. 

A  license  to  enter  upon  real  estate  is  not  available  unless  pleaded. 
Haight  v.  Badgeley,  15  Barb.  499.  So  of  a  license  to  take  per- 
sonal property.  Beaty  v.  Swarthout,  32  Barb.  293 ;  Kisswm  v. 
Roberts,  6  Bosw.  154.  Such  a  defense  cannot  be  introduced  under 
a  general  denial.  lb.  So  usury  must  be  proved  under  a  defense 
setting  up  the  facts  which  constitute  usury.  Fay  v.  Grimsteed,  1 0 
Barb.  321;  Gould  v.  Segee,  5  Duer,  260.  And,  in  all  actions  for 
torts,  it  is  a  general  rule  that  any  defense  in  justification  or  excuse 
must  be  specially  pleaded  by  setting  it  up  in  the  answer,  or  it  will 
not  be  available.  No  such  defense  is  admissible  under  a  mere 
general  denial.  Ely  v.  Elile,  3  N.  Y.  506,  511.  In  one  case  the 
answer  simply  denied  the  trespass  set  forth  in  the  complaint ;  and 
the  defendant  offered  on  the  trial  to  prove  a  settlement  of  the  dam- 
ages, but  this  was  overruled,  on  the  ground  that  it  had  not  been  set 
up  in  the  answer.    Holmes  v.  Anderson,  18  Barb.  420,  424. 

In  noticing  the  cases  which  have  been  cited,  it  was  not  intended 
to  give  all  the  cases,  but  merely  to  notice  some  of  those  more  usually 
cited  in  practice.  And  in  giving  these,  the  general  principles  of 
affirmative  defenses,  and  the  necessity  of  pleading  them,  will  have 
been  stifficiently  illustrated  for  the  piirposes  of  a  work  like  this. 
And,  in  conclusion  of  this  subject,  it  may  be  said  generally,  that 
any  defense  which  does  not  rest  entirely  in  negation,  or  in  matter 
going  strictly  in  disproof  of  the  plaintiff's  case,  but  which  depends, 
on  the  contrary,  on  the  proof,  in  whole  or  in  part  of  affirmative 
matter,  must  be  set  up  in  the  answer  to  be  available. 
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CHAPTEE  III. 

ANOTHEE  ACTIOJf  PENDING. 

§  1.  Nature  and  Requisites  of  the  Defense. 

The  remedies  which  the  law  has  provided  were  intended  to  aid 
every  person  in  the  collection  of  all  just  claims  or  demands.  And 
these  remedies  are  obtained  by  means  of  an  action  at  law  or  in 
equity  for  that  purpose.  But,  while  the  law  thus  favors  a  party  in 
the  prosecution  of  every  just  claim,  it  does  not  permit  its  process 
to  be  turned  into  a  means  of  annoyance  or  oppression.  Where  the 
claims  arise  upon  contract,  several  separate  causes  of  action  may 
frequently  or  generally  be  joined  in  the  same  action.  So,  if  the 
cause  of  action  arises  upon  a  tort,  several  separate  causes  of  action 
may  be  joined  in  one  action.  There  are  some  cases  where  a  party 
is  compelled  to  sue  for  all  his  claims  in  one  action;  although  in 
others  he  may  join  them  all  in  one  action,  or  he  may  sue  any  of 
them  separately  as  in  torts.  But,  whate^'er  the  rule  may  be  in  re- 
lation to  the  joinder  of  separate  claims  or  causes  of  action  in  one 
suit,  it  is  entirely  clear  that  no  plaintiff  can  maintain  several  sepa- 
rate actions  at  the  same  time  for  the  same  claim  or  cause  of  action. 
And,  it  is  a  general  principle,  that  the  pendency  of  one  action,  for 
a  particular  cause  of  action,  is  a  bar  to  another  action  at  the  same 
time  for  that  same  cause  of  action.  Davis  v.  Grainger,  3  Johns. 
259 ;  Lewis  v.  Maloney,  12  Hun,  207 ;  Groshon  v.  Lyon,  16  Barb. 
461 ;  Batzer  v.  Raizer,  2  Abb.  IST.  C.  461 ;  Sanchez  &  Haya  Co.  v. 
Hirsch,  27  Misc.  202.  But  the  answer  is  one  in  abatement  of  the 
second  action  and  not  in  bar  to  a  right  to  recover  upon  the  cause  of 
action.    Davis  v.  Grainger,  3  Johns.  259. 

The  pendency  of  the  former  suit  cannot  be  given  in  evidence 
under  a  general  denial.  Percival  v.  Hickey,  18  Johns.  257  ;  White 
V.  Tahnage,  3  Jones  &  Sp.  223 ;  Wright  v.  Maseras,  56  Barb.  521. 
The  objection  must  be  taken  by  answer.  And  the  defense  of  form- 
er action  pending,  though  pleaded,  will  be  deemed  waived  if  not 
urged  at  the  trial.  Hirsch  v.  Manhattan  Ry.  Co.  84  App.  Div. 
374.  Citing  Porter  v.  Kingsbury,  77  IS^.  Y.  164;  Grossman  v. 
Universal  Rubber  Go.  131  N.  Y.  636. 

To  render  the  plea  available  it  must  show  that  the  parties  in  the 
94 
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two  actions  are  the  same.  And,  therefore,  in  an  action  upon  con- 
tract against  A.,  an  answer  that  there  is  another  action  pending 
against  B.  for  the  same  cause  of  action  is  not  a  valid  matter  of 
abatement,  even  though  A.  and  B.  are  jointly  liable.  Henry  v. 
Goldney,  15  Mees  &  Wels.  494. 

The  defense  of  a  former  action  pending  is  not  established  by 
proof  of  the  service  of  a  summons  therein  without  showing  that  a 
complaint  was  served  showing  that  it  was  upon  the  same  cause  of 
action.  Hirsli  v.  Manhattan  By.  Co.  84  App.  Div.  374.  But  the 
pendency  of  another  action  involving  only  a  part  of  the  causes  of 
action  does  not  authorize  a  dismissal  of  the  entire  complaint. 
Alcorn  Co.  v.  Hano  and  Co.  96  N.  Y.  Supp.  221.  Where  a  party 
has  a  valid  charge  against  several  debtors,  the  pendency  of  an  ac- 
tion against  one  of  them  is  no  defense  to  an  action  against  another. 
Gridley  v.  Rowland,  1  E.  D.  Smith,  670.  And  a  proceeding  under 
the  Mechanic's  Lien  Law  against  the  owner  is  no  defense  to  an 
action  against  the  contractor  at  the  same  time.  Ih.  So  filing  a 
notice  of  a  claim  under  that  law,  and  creating  a  lien  upon  the  build- 
ing for  the  materials  furnished  to  the  owner,  is  not  such  an  action 
as  to  be  a  bar  to  a  distinct  personal  action  against  him  at  the  same 
time  for  the  price  or  value  of  such  materials.  Pollock  v.  Ehle,  2 
E.  D.  Smith,  541 ;  Maxey  v.  Larkin,  2  E.  D.  Smith,  540.  But 
see  Ogden  v.  Bodle,  2  Duer,  611. 

The  ground  upon  which  it  is  held  that  the  pendency  of  an  ac- 
tion or  proceeding  for  the  collection  of  a  debt  operates  to  abate 
another  action  or  proceedings  subsequently  commenced  for  the 
same  cause,  is  the  injustice  and  oppression  of  permitting  the  cred- 
itor to  have  the  means  of  twice  collecting  the  same  debt.  But  when 
it  is  shown  that  the  former  action  or  proceeding  has  been  with- 
drawn or  discontinued,  or  if  it  is  an  action  or  proceeding  in  rem, 
that  it  has  been  finally  disposed  of  without  producing  sufficient 
to  pay  the  debt,  the  obstruction  to  the  prosecution  of  the  latter 
action  or  proceeding  is  removed,  and  the  plaintiff  may  proceed  to 
trial  and  judgment  therein.  But  the  evidence  of  the  termination  of 
the  earlier  action  must  be  in  the  form  of  some  judicial  determi- 
nation to  that  effect.  Usually  it  is  in  the  form  of  an  order  of  dis- 
continuance.    Grossman  v.  Universal  Rubber  Co.  131  N.  Y.  636. 

A  plea  of  former  action  pending  is  futile  when  judgment  in 
the  former  action  has  been  reversed  for  lack  of  jurisdiction.  Nay- 
lor  V.  Lorimer-Scholes  Co.  131  App.  Div.  85. 

The  defense  that  a  former  action  is  still  pending  between  the 
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parties  for  the  same  subject-matter  will  not  be  avoided  by  a  dis- 
continuance of  the  former  action,  unless  the  discontinuance  is  per- 
fected by  the  time  that  issue  is  joined  in  the  second  action.  Swart 
V.  Borst,  17  How.  69 ;  Averill  v.  Patterson,  10  How.  85.  In  a 
court  of  record  if  the  defendant  pleads  the  pendency  of  a  former 
suit,  the  plaintiff  may  discontinue,  and  his  reply  of  discontinuance 
will  be  a  good  bar  to  the  answer.     Ih. 

In  a  justice's  court  it  will  be  sufficient  if  the  former  action  is 
discontinued  at  any  time  before  an  issue  is  actually  joined  in  the 
second  action. 

A  plea  of  another  action  pending,  for  the  same  matter,  in  a 
foreign  State  or  country,  is  no  bar  to  an  action  here,  either  in  law 
or  equity.  Williams  v.  Ayraidt,  31  Barb.  364;  Walsh  v.  Durhin, 
12  Johns.  99;  Bowne  v.  Joy,  9  Johns.  221.  The  pendency  of  a 
prior  suit  in  the  courts  of  the  United  States,  or  the  courts  of  a 
sister  State,  is  no  defense  to  an  action,  and  the  Code  has  not 
changed  the  rule  in  that  respect.  Cooh  v.  Litchfield,  5  Sandf. 
330 ;  Litchfield  v.  City  of  BrooTclyn,  13  Misc;  693  ;  Oneida  County 
Bank  v.  Bonney,  101  N.  Y.  173;  Beed  v.  Chilson,  40  St.  Kep. 
960. 
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CHAPTER  IV. 

INFANCY. 

§  1.  Who  are  Deemed  Infants  by  the  Law. 

The  relation  of  parent  and  child,  as  well  as  the  corresponding 
.  rights  and  duties  resulting  from  that  relation,  has  been  sufficiently 
noticed. 

The  present  discussion  will  relate  exclusively  to  the  legal  rights 
and  duties  of  infants,  either  when  they  attempt  to  enforce  contracts 
made  with  them,  or  when  they  attempt  to  avoid  or  evade  a  per- 
formance of  them.  And  this  will  include  those  cases  in  which  they 
are  liable  upon  implied  promises  as  well  as  those  founded  upon 
express  promises. 

Infancy,  in  the  common  acceptation  of  the  term,  relates  to  that 
infantile  and  helpless  condition  of  the  mere  infant.  But  the  com- 
mon law  extends  the  rule  far  beyond  this  limit.  And,  considering 
the  immaturity  of  judgment,  the  want  of  competent  experience, 
and  the  liability  of  youth  to  be  deceived  by  experience  or  fraud, 
the  law  regards  every  person  under  the  age  of  twenty-one  years  as 
an  infant,  and,  therefore,  entitled  to  reasonable  protection.  There 
are  statutes  which  have  changed  the  common-law  rule,  so  that  for 
some  purposes,  a  person  under  twenty-one  years  is  of  age  for  those 
purposes.  Those  statutes,  however,  do  not  relate  to  the  matters 
here  considered. 

A  person  is  of  full  age  at  the  beginning  of  the  last  day  of  his 
twenty-first  year,  or  the  day  before  his  twenty-first  birthday.  This 
rule  is  founded  upon  an  ancient  authority,  and  upon  the  principle 
that  the  law  recognizes  no  parts  of  a  day,  and,  therefore,  when  the 
last  day  of  the  last  year  begins,  it  is  considered  as  ending.  Herb- 
ert V.  Turhall,  Keb.  589,  *S'.  C.  Sid.  162 ;  1  Salk.  44;  2  Salk.  625 ; 
Ld.  Eaym.  480. 

The  Domestic  Eolations  Law  declares  that  a  minor  is  a  person 
under  the  age  of  twenty-one  years.  A  minor  reaches  majority  at 
that  age.  Laws  of  1909,  chapter  19,  section  2 ;  Consolidated  Laws 
chapter  14,  section  2;  International  Text  Book  Co.  v.  Connelhj 
(N.  Y.  Ct.  Appeals)  99  K  E.  Rep.  722. 

An  infant  may  be  of  such  tender  years  as  to  be  incapable  of 


INFANCY.  1493 

making  a  contract  in  fact,  though  in  ordinary  cases  a  child  of  a 
few  years  of  age  may  have  intelligence  enough  to  know  something 
-of  the  nature  of  a  contract.  But  the  law  does  not  regard  them  as 
fully  competent  to  make  a  binding  contract,  until  they  arrive  at  the 
age  of  twenty-one  years.  But  this  rule  of  law  is  not  inflexible,  for 
it  was  adopted  as  a  means  of  protection  to  them,  and  when  their 
contracts  can  be  enforced,  and  their  rights  protected  at  the  same 
time,  such  contracts  will  be  enforced,  as  in  the  case  of  necessaries 
furnished  to  them.  This  rule  of  protection  will  be  so  applied  as  to 
render  it  a  means  of  defense,  but  not  as  a  sword  or  a  means  of 
attacking  the  right  of  others. 

§  2.  What  Contracts  of  an  Infant  are  Void  or  Voidable. 

It  is  a  general  rule  that  the  contract  of  an  infant  is  voidable  and 
not  absolutely  void.  Chapin  v.  SJiafer,  49  IST.  Y.  407 ;  Stem  v. 
Meildeham,  56  Hun,  475 ;  Sparman  v.  Keim,  83  N.  Y.  235 ; 
Beardsley  v.  Hotchkiss,  96  N.  Y.  201.  Infancy  does  not  disable 
one  from  entering  into  contracts ;  and  so  long  as  the  infant  does  not 
avail  himself  of  the  privilege  to  set  up  his  infancy  in  bar  of  his 
obligation,  or  to  avoid  it,  his  position  and  his  acts  are  those  of  any 
responsible  person.  Any  other  view  of  his  situation  would  lead  to 
holding  all  his  acts  and  engagements  void ;  whereas,  they  are  void- 
able merely  at  his  election.  There  is  no  presumption  even  that  the 
infant  will  set  up  the  plea  of  infancy  to  avoid  his  obligation.  The 
presumption  is  to  the  contrary.  C  N.  Bank  v.  Strauss,  137  N.  Y. 
148. 

But  the  infant  may,  either  during  his  minority,  or  within  a 
reasonable  time  after  becoming  of  age,  avoid  the  contract  if  he  Avill, 
or  when  he  arrives  at  full  age,  he  may,  if  he  chooses,  affirm  and 
enforce  the  contract.  Chapin  v.  Shafer,  49  N.  Y.  407;  Taft  v. 
Sergeant,  18  Barb.  320 ;  International  Text  Book  Co.  v.  Connelly, 
ante. 

There  are  few,  if  any,  executory  contracts  of  an  infant,  except 
for  necessaries,  which  are  not  voidable  at  his  election.  It  is  ap- 
parently well  settled  in  this  State  that  an  executory  contract  re- 
lating to  the  personal  property  of  an  infant  may  be  avoided  by 
him  during  his  infancy.  Bool  v.  Mix,  17  Wend.  119 ;  Stafford  v. 
Roof,  9  Cow.  626;  Petrie  v.  Williams,  68  Hun,  589.  As  to  con- 
tracts purely  executory  it  must  be  shown  that  the  infant  ratified 
tliem  after  he  became  of  age  before  they  can  be  enforced  against 
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him.  Beardsley  v.  HotchMss,  96  N.  Y.  201.  An  action  is  prema- 
ture if  brought  against  an  infant  upon  such  contract  during  his 
minority,  provided  the  infant  elects  to  set  up  his  infancy  as  a 
defense.  Stern  v.  MeiJcleham,  56  Hun,  475.  As  to  contracts  exe- 
cuted, such  as  deeds  of  lands  or  conveyances  of  personal  property, 
they  will  generally  be  deemed  to  be  ratified,  and  will  thus  become 
just  as  valid  and  effectual  as  the  contracts  of  an  adult,  unless  they 
be  disaffirmed  by  the  infant  before  he  arrives  at  age,  or  within  a 
reasonable  time  thereafter.  Beardsley  v.  Hotchlciss,  96  N.  Y.  201. 
A  deed,  executed  by  an  infant  and  others,  cannot  operate  to  divest 
the  infant  of  his  title  if  he  seasonably  disaffirms  it.  .Clapp  v. 
Byrnes,  155  N.  Y.  535.  But  an  infant  who  has  taken  out  a  life 
insurance  policy  cannot  rescind  the  contract  and  recover  the  prem- 
ium paid,  whether  the  policy  be  an  endowment  or  straight  life 
policy,  as  Insurance  Law,  section  55,  protects  from  rescission  any 
form  of  an  insurance  contract  made  by  an  infant.  Ham  v.  Pru- 
dential Ins.  Co.  137  App.  Div.  504 ;  Equitable  Trust  Co.  of  New 
York  V.  Moss,  134  N.  Y.  Supp.  533. 

If  an  infant  makes  a  contract  to  serve  a  specified  time,  and  then 
performs  the  agreement  in  part,  he  may  abandon  the  contract  and 
recover  the  value  of  the  service  rendered,  without  being  liable  to  a 
recoupment  of  the  damages  sustained  by  his  employer  for  the 
breach  of  the  agreement.  WhitmarsJi  v.  Hall,  3  Denio,  375.  And 
he  may  avoid  such  contract  either  before  or  after  attaining  his 
majority.  Aborn  v.  Janis,  113  N.  Y.  Supp.  309.  So  he  may  re- 
scind a  sale  of  his  personal  property,  even  before  he  arrives  At  full 
age.  If  an  infant  who  has  a  general  guardian  sells  a  horse  belong- 
ing to  him,  and  there  is  no  proof  that  he  delivered  it  with  his 
own  hand,  he  may  maintain  trover  against  the  vendee  for  a  con- 
version of  the  horse  of  he  offers  to  sell  it  as  his  own,  without  any 
demand  of  the  horse  from  such  vendee.  Stafford  v.  Roof,  9  Cow. 
626.  But  if  the  purchase  price  has  been  paid  to  such  infant,  he 
cannot  disaffirm  the  contract,  and  maintain  such  an  action  with- 
out first  restoring  or  offering  to  restore  the  purchase  money.  Bar- 
tholomew V.  Finnemore,  17  Barb.  428 ;  Gray  v.  Lessington,  2 
Bosw.  257. 

A  negotiable  promissory  note  given  by  an  infant  in  the  course 
of  carrying  on  his  trade  cannot  be  enforced  against  him,  even 
though  the  payee  took  it  in  the  course  of  business,  without  any 
notice  of  such  infancy.  VanWinkle  v.  Ketcham,  3  Caines,  323. 
Such  a  note,  however,  is  not  absolutely  void,  but  merely  voidable 
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at  the  election  of  the  infant,  and  it  may  be  ratified  by  a  new 
promise  after  he  arrives  at  full  age.  Everson  v.  Carpenter,  17 
Wend.  419 ;  Delano  v.  Blalce,  11  Wend.  85 ;  Ooodsell  v.  Myers,  3 
Wend.  479 ;  Bay  v.  Gunn,  1  Denio,  108.  Infancy  is  a  defense  to 
an  action  for  a  breach  of  marriage  promise. 

§  3.  Right  of  Infant  to  Disaffirm  his  Contract. 

Most  contracts  made  by  an  infant  may  be  disaffirmed  at  his 
election,  except  in  the  case  of  a  contract  for  necessaries.  The  cases 
are  quite  numerous,  though  but  few  of  them  will  be  cited,  and 
those  will  be  given  for  the  purpose  of  illustration. 

Where  an  infant  enters  into  a  contract  for  the  purchase  of  real 
estate,  and  he  performs  labor  in  part  payment  of  the  purchase 
price,  and  he  elects  to  avoid  the  contract  on  arriving  at  full  age, 
he  may  recover  the  value  of  his  services  on  a  quantum  meruit, 
provided  he  has  not  received  a  conveyance  of  the  land,  nor  had 
possession  of  it.  Medhury  v.  Watrous,  7  Hill,  110,  overruling 
McCoy  V.  Ilujfman,  8  Cow.  84. 

So  where  an  infant  makes  a  usurious  loan  of  money,  he  may, 
on  coming  of  age,  treat  the  contract  as  a  nullity,  and  recover 
back  the  money,  notwithstanding  the  usurious  agreement.  Mil- 
lard V.  Hewlett,  19  Wend.  301. 

This  right  of  disaffirmance  is  not  entirely  absolute  and  arbitrary 
under  all  circumstances.  For,  though  the  law  will  permit  such 
an  act  for  the  advantage  of  the  infant,  and,  therefore,  allow  him 
to  use  it  as  a  shield,  he  will  not  be  permitted  to  use  it  as  a  sword. 
Rice  V.  Butler,  160  N.  Y.  578.  A  common-law  action  cannot  be 
maintained  by  a  plaintiff  to  recover  back  moneys  paid  out  by 
plaintiff's  mother  during  plaintiff's  infancy  on  account  of  a  real 
estate  contract  entered  into  by  the  mother  in  her  own  name  on 
behalf  of  the  infant,  where  there  is  no  tender  back  of  the  benefits 
received ;  and  a  mere  offer  to  restore  is  not  sufficient.  Stumpf  v. 
Halstead,  etc.  Co.  110  E".  Y.  Supp.  838;  Bice  v.  Butler,  160  IST. 
Y.  578. 

If  an  infant  has  executed  a  contract,  on  his  part,  by  the  pay- 
ment of  money,  or  the  delivery  of  property,  he  cannot  afterward 
disaffirm  it  and  recover  back  the  money,  or  claim  a  return  of  the 
property,  without  restoring  to  the  other  party  the  money  or  prop- 
erty or  other  consideration  received  from  him.  Bartholomew  v. 
Finnemore,  17  Barb.  428.    And  if,  by  misuse,  he  has  injured  the 
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property  which  formed  the  consideration,  the  other  party  is  not 
bound  to  receive  it,  without  compensation  for  the  injury.  lb. 
And  see  Gray  v.  Lessington,  2  Bosw.  257.  An  infant  suing  to  re- 
cover back  money  claimed  to  have  been  given  to  defendant  for  in- 
vestment in  stocks  and  subsequently  demanded  back,  held  not  en- 
titled to  recover  in  the  absence  of  allegation  or  proof  that  the  in- 
vestment was  not  made  or  the  stocks  not  delivered  to  the  plaintiff, 
and  in  the  case  of  an  executed  contract,  the  infant  can  only  rescind 
when  he  returns  or  offers  to  return  whatever  he  has  received  under 
it.     Pierce  v.  Lee,  74  N.  Y.  Supp.  926. 

The  cases  involving  this  principle  are  not  in  entire  harmony 
and  a  few  may  be  cited  by  way  of  illustration.  The  facts  in  one 
case  were  as  follows:  An  infant  entered  into  a  contract  for  the 
purchase  of  a  bicycle  on  the  installment  plan,  possession  to  be 
given  to  the  purchaser,  but  the  title  to  pass  only  upon  payment 
of  the  last  installment.  After  using  the  bicycle  for  several  months, 
and  making  several  payments,  the  purchaser  returned  it  to  the 
render,  and  demanded  repayment  of  the  moneys  paid  on  the  con- 
tract. The  vendor  took  the  M'heel,  but  refused  to  return  the  money, 
■claiming  that  the  use  of  the  wheel  and  its  deterioration  in  value 
exceeded  the  sum  paid.  In  an  action  brought  by  the  infant  to  re- 
cover back  the  payments  made  on  the  contract  it  was  held  that  the 
infant,  having  had  the  use  of  the  bicycle  in  the  time  intervening 
between  its  purchase  and  return,  ought,  in  justice,  to  account  for 
the  same ;  and  the  value  of  the  use,  including  the  deterioration  in 
value,  being  found  to  equal  the  sum  paid,  judgment  was  rendered 
for  the  defendant.    Bice  v.  Butler,  160  jST.  Y.  578. 

In  another  case  the  plaintiff,  while  under  twenty-one  years  of 
age,  deposited  with  the  defendants,  who  were  bankers  and  brokers, 
shares  of  stock,  as  a  margin  for  the  purchase  of  more  stock  of  the 
same  kind.  The  stock  steadily  declined  in  the  market,  and  the 
plaintiff  was  required  from  time  to  time  to  make  deposits  of 
money  to  keep  his  margin  good.  Failing  finally  to  put  up  ad- 
ditional sums  as  a  margin,  the  stock  was  all  sold  out  by  the  de- 
fendants, and  the  plaintiff  was  left  indebted  to  them  over  $1,100. 
On  reaching  majority  the  plaintiff  repudiated  the  transaction  and 
brought  an  action  to  recover  back  the  stock  and  money  deposited 
with  the  defendants  during  the  entire  transaction.  It  was  held 
that  the  contract  between  the  parties  having  been  fully  executed 
and  performed,  no  rule  of  law  permitted  the  plaintiff  to  avoid  the 
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contract  of  which  he  had  enjoyed  the  benefit  and  recover  back  the 
consideration  paid.     Crummey  v.  Mills,  40  Hun,  370. 

In  another  case  an  infant  deposited  money  with  stockbrokers 
as  a  margin,  for  the  purpose  of  sj)eculating  in  stocks.  No  stocks 
were  actually  delivered  to  the  infant,  or  anything  except  notices 
of  purchases  and  sales  of  the  stock  made  by  the  defendant  for  his 
account.  The  transactions  resulted  in  loss,  and  the  infant  brought 
an  action  to  recover  the  money  deposited  as  margin.  It  was  held 
that  he  might  avoid  the  contract,  and  that  having  repudiated  the 
orders  given  by  him,  he  was  entitled  to  recover  his  deposit  in  full. 
Mordecai  v.  Pearl,  63  Hun,  553.  And  see  Heath  v.  Mahoney,  12 
Week.  Dig.  404. 

In  another  case  an  infant  conveyed  his  real  estate  to  his  father 
and  received  and  wasted  the  purchase  money ;  and  it  was  held  that 
he  had  a  right  to  disaffirm  the  deed  on  arriving  at  his  inajorit}^ 
without  restoring  or  offering  to  restore  the  purchase  money.  Green 
v.  Green,  69  N.  Y.  553.  And  see  Kane  v.  Kane,  13  App.  Div. 
544. 

The  right  to  disaffirm  a  deed  executed  during  infancy  does  not 
accrue  until  the  infant  arrives  at  age.  Hence,  an  action  brought 
on  the  disaffirmance  is  governed  as  to  limitation  of  time,  not  by 
Code  of  Civil  Procedure,  sections  375,  396,  but  by  section  388, 
and  the  ten  year  period  applies  which  is  prescribed  in  the  latter 
section.     O'Donogliue  v.  Smith,  130  App.  Div.  214. 

An  infant  who  has  contracted  for  the  purchase  of  real  and  per- 
sonal property,  has  gone  into  possession  under  the  contract,  has 
had  the  use  and  benefit  of  it,  and  has  affirmed  and  ratified  the 
contract  after  becoming  of  age,  cannot  retain  the  benefits  of  it 
and  yet  plead  infancy  to  avoid  liability  thereunder.  Youmans  v. 
Forsythe,  86  Hun,  370 ;  Henry  v.  Root,  33  N.  Y.  526 ;  Walsh  v. 
Powers,  43  N.  Y.  26;  Aldrich  v.  Funh,  48  Hun,  380;  Kincaid  v. 
Kincaid,  85  Hun,  141. 

But  there  are  cases  in  which  an  infant  may  avail  himself  of 
a  defense  which  would  be  denied  to  an  adult.  And,  therefore, 
an  infant  may  interpose  the  defense  of  infancy,  although,  at  the 
time  of  making  the  contract  he  may  have  falsely  represented  that 
he  was  of  full  age.  N.  Y.  Building  Loan  Banking  Co.  v.  Fisher, 
20  Misc.  242  ;  Brown  v.  McCune,  5  Sandf.  224 ;  Conroe  v.  Birdsall, 
1  Johns.  Cas.  127.  The  rule  is  the  same,  whether  the  infant  affirm- 
atively represented  himself  to  be  of  full  age,  or  whether  he  merely 
remained  silent  upon  the  subject.     Ih.     The  law  does  not  recog- 
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nize  any  difference  in  principle  between  a  direct  or  an  inferential 
falsehood;  because  the  one  is  as  fraudulent,  in  law,  as  the  other. 
lb. 

§  4.  What  is  an  Affirmance  or  Ratification. 

The  law  permits  an  infant  to  disaffirm  his  contracts  for  the 
purpose  of  conferring  a  benefit  upon  him;  and  this  advantage 
continues  until  he  arrives  at  full  age.  But,  when  he  attains  his 
majority,  with  a  full  knowledge  of  his  rights  and  advantages,  he 
will  then  be  free  to  ratify  or  affirm  such  contracts  as  he  may 
have  made  during  his  infancy.  As  a  general  rule  there  must  be 
some  affirmative  act  to  amount  to  a  ratification  of  a  sale  of  real 
estate;  and  a  mere  acquiescence  for  a  time  will  not  be  enough. 
Jaclcson  v.  Carpenter,  11  Johns.  539 ;  Jackson  v.  Burcliin,  14 
Johns.  124 ;  Voorhies  v.  Voorhies,  24  Barb.  150 ;  Green  v.  Green, 
69  ISr.  Y.  553;  O'RourJce  v.  Hall,  38  App.  Div.  534;  Eagan  v. 
Scully,  29  App.  Div.  617;  McMurray  v.  McMurray,  66  IST.  Y. 
175 ;  Foley  v.  Mutual  Life  Ins.  Co.  64  Hun,  63. 

Ejectment  will  not  lie  by  an  infant  for  lands  conveyed  by  him 
during  minority  without  a  previous  disaffirmance  of  his  deed. 
Tomczelc  v.  Wieser,  108  K  Y.  Supp.  784 ;  Bool  v.  Mix,  17  Wend. 
119;  Voorhies  v.  Voorhies,  24  Barb.  150;  Dominich  v.  Michael, 
4  Sandf.  314. 

Where  an  action  is  brought  upon  a  promissory  note,  and  the 
defendant  sets  up  infancy  as  a  defense,  the  plaintiff,  if  he  relies 
upon  a  new  promise  after  the  infant  became  of  full  age,  must 
show  that  the  promise  was  made  to  him  or  to  his  lawfully 
authorized  attorney  or  agent,  because  such  a  promise  or  acknowl- 
edgment to  a  stranger  will  not  be  sufficient  to  give  a  right  of 
action.  Bigelow  v.  Grannis,  2  Hill,  120 ;  Goodsell  v.  Myers,  3 
Wend.  479.  But  when  such  a  promise  is  made  to  the  attorney 
of  the  plaintiff,  who  has  the  note  for  collection,  this  will  be  suffi- 
cient to  entitle  the  plaintiff  to  recover  as  clearly  as  though  the 
promise  had  been  made  to  the  plaintiff  in  person.  Hodges  v. 
Hunt,  22  Barb.  150;  Taft  v.  Sergeant,  18  Barb.  320. 

Where  infancy  is  interposed  as  a  defense,  and  the  plaintiff 
proves  a  new  promise  to  him  at  any. time  after  making  the  orig- 
inal contract,  this  will  be  sufficient  to  entitle  him  to  recover. 
Bigelow  v.  Grannis,  4  Hill,  206 ;  Bay  v.  Gunn,  1  Denio,  108 ; 
Borthwich  v.  Carruthers,  1  Term,  648.     If  the  defendant  would 
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defeat  the  effect  of  such  evidence,  on  the  ground  that  he  was 
not  of  full  age  at  the  time  of  such  new  promise  and  ratification, 
the  affirmative  of  the  proof  is  on  him  to  show  that  fact.  Ih.  But 
if  the  new  promise,  after  coming  of  age,  is  not  made  imtil  after 
the  commencement  of  the  action,  that  will  not  be  sufficient  to 
sustain  it,  and  the  plaintiff  will  be  nonsuited.  Thornton  v.  Illing- 
worlh,  2  Barn.  &  Cress.  824.  And  a  refusal  to  grant  a  nonsuit 
on  a  proper  motion  would  be  an  error  for  which  the  judgment 
would  be  reversed  on  an  appeal. 

Where  an  infant  makes  a  note,  and  after  he  becomes  of  full 
age  he  promises  to  pay  it  in  a  particular  manner,  which  he  omits 
to  do,  he  will  be  liable  to  pay  the  amount  in  money.  And  where 
an  infant  made  a  negotiable  promissory  note,  for  $125,  jointly 
with  other  parties,  and  after  he  became  of  age  he  promised  the 
holder  of  the  note  to  pay  it,  by  turning  out  the  note  of  a  third 
person  for  $50,  and  to  pay  the  balance  in  money,  this  was  held 
to  be  a  sufficient  ratification  or  new  promise  to  render  him  liable 
to  pay  the  amount  in  money  if  he  did  not  deliver  the  note  as 
agreed,  and  also  pay  the  balance  in  money.  Taft  v.  Sergeant,  18 
Barb.  320.  In  such  a  case  the  holder  need  not  demand  the  note 
agreed  to  be  turned  out  before  bringing  his  action.  Ih.  In  the 
absence  of  proof  to  the  contrary,  it  will  be  presumed  that  the 
defendant  knew  his  legal  rights,  and  that  he  knew  the  facts  neces- 
sary to  establish  his  exemption  from  any  legal  liability  on  the 
note,  at  the  time  he  made  such  promise.  Ih.  If  the  promise  is 
conditional,  it  must  be  shown  affirmatively  that  the  condition  has 
been  performed,  and  if  a  promise  is  made  to  pay  as  soon  as  the 
defendant  can,  the  promise  is  conditional  and  ability  to  pay  must 
be  proved  before  an  action  can  be  maintained.  Everson  v.  Car- 
penter, 17  Wend.  419. 

§  5.  Disaffirmance  oif  Contract. 

Where  an  infant  has  conveyed  real  estate,  and  he  would  dis- 
affirm the  act  after  he  comes  of  age,  it  will  not  be  necessary  in  all 
cases  for  him  to  make  an  entry  upon  the  lands  to  accomplish  the 
object.  Where  the  conveyance  was  by  deed  of  bargain  and  sale, 
and  the  lands  are  vacant  and  uncultivated,  an  open  and  public 
conveyance,  properly  recorded,  is  sufficient  notice  to  all  the  world 
of  such  disaffirmance.  Jaclcson  v.  Carpenter,  11  Johns.  539 ; 
Jackson  v.  Burchin,  14  Johns.  124. 
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But  where  the  land  is  occupied  under  the  prior  deed,  the  infant 
cannot  avoid  it  after  coming  of  age,  except  by  an  entry  upon  the 
land,  or  some  other  act  of  equal  notoriety.  Bool  v.  Mix,  17  Wend. 
119.  The  deed  of  an  infant,  whether  it  is  a  conveyance  at  the 
common  law,  or  imder  the  statute  of  uses,  or  a  statutory  grant, 
is  not  void  but  merely  voidable.  It  may  be  avoided  by  the  infant 
when  he  attains  his  full  age,  and  by  those  who  are  privy  in  blood 
or  in  estate,  but  it  passes  a  title  which  a  stranger  is  never  per- 
mitted to  impeach.    Dominich  v.  Michael,  4  Sandf.  376. 

The  deed  of  an  infant  is  not,  as  a  matter  of  course,  superseded 
and  annulled  by  the  mere  execution  of  another  convej'ance  to  a 
purchaser  for  value,  after  he  has  attained  his  majority.  Ih.  So, 
in  relation  to  personal  property,  there  must  be  some  act  of  dis- 
affirmance to  entitle  an  infant  to  avail  himself  of  the  advantages 
of  his  disaffirmance.  And,  where  an  infant  took  the  note  of  a 
third  person  in  payment  for  work  done,  and  he  retained  it  for 
eight  months  after  he  became  of  age,  and  he  then  offered  to  re- 
turn it  and  demanded  payment  for  his  work  in  money,  it  was 
held,  in  an  action  to  recover  for  such  work  and  labor,  that  his 
retention  of  the  note  for  such  a  length  of  time  was  such  a  ratifi- 
cation of  the  contract  made  during  his  infancy,  as  precluded  him 
from  recovering.    Delano  v.  BlaTce,  11  Wend.  85. 


■^s- 


§  6.  Liability  for  Torts  or  Wrongs. 

Although  the  law  allows  an  infant  to  avoid  his  ordinary  con- 
tracts on  the  ground  of  infancy,  unless  in  the  case  of  necessaries, 
or  some  other  excepted  instances,  it  nevertheless  does  not  permit 
him  to  shield  himself  from  an  action  for  his  trespasses,  or  other 
wrongful  acts  or  torts.  McCabe  v.  O'Connor,  4  App.  Div.  354; 
Gmnt  V.  Taylor,  39  St.  Eep.  757 ;  Wheeler  &  Wilson  Mfg.  Co. 
V.  Jacobs,  2  Misc.  236. 

Where  one  infant  negligently  injured  another  by  means  of  the 
negligent  use  of  a  bow  and  arrow,  by  reason  of  which  the  plaintiff 
lost  an  eye,  it  was  held  that  infancy  was  no  defense,  although  the 
defendant  was  but  twelve  years  of  age,  and  the  plaintiff  was  but 
nine  years  old.  Bullock  v.  Babcoch,  3  Wend.  391.  So,  if  an  in- 
fant hires  a  horse  to  go  on  a  journey,  and  he  wilfully  drives  it 
with  such  violence,  or  he  otherwise  so  cruelly  treats  it  that  it  dies, 
he  will  be  liable  in  an  action  of  trespass  for  the  wrongful  acts,  and , 
infancy  will  not  constitute  any  defense.     Campbell  v.  Stakes^  2; 
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Wend.  137.  But  if  the  injury  happens  through  the  unskillfulness, 
want  of  knowledge,  discretion  and  judgment  of  the  defendant, 
then  infancy  will  be  a  good  defense  to  an  action  of  trespass  which 
alleges  a  wrongful  and  violent  driving,  and  cruel  treatment.  lb. 
So,  where  an  infant  hires  a  horse  to  go  a  fixed  distance,  and  he 
intentionally  goes  beyond  it,  the  act  is,  in  judgment  of  law,  a 
dispossession  of  the  owner,  and  a  conversion  of  the  property  to 
his  own  use;  and  in  an  action  brought  against  him  by  the  owner 
of  the  horse  to  recover  damages  for  the  conversion,  the  action 
will  not  be  regarded  as  one  founded  upon  a  breach  of  the  hiring, 
but  upon  the  unlawful  conversion,  and,  therefore,  infancy  will 
not  constitute  any  defense  to  the  action.  Fish  v.  Ferris,  5  Duer, 
49.  And  if  an  infant  should  sell,  or  otherwise  dispose  of,  or  con- 
vert a  horse  or  other  property  which  is  bailed  to  him,  that  would 
also  be  a  conversion  of  it,  and  infancy  would  not  be  any  defense 
to  an  action  for  such  conversion. 

So  in  action  for  torts  to  personal  property,  which  are  occasioned 
by  the  wrongful  acts  of  the  defendant,  his  infancy  at  the  time 
Avill  not  protect  him  from  an  action ;  and  he  will  be  held  to  be  as 
fully  liable  for  the  damages  sustained  as  though  he  were  an  adult. 
Conklln  v.  Thompson,  29  Barb.  218.  In  the  case  last  cited  the 
defendant  was  held  liable  for  the  value  of  a  valuable  horse  which 
was  killed  by  reason  of  the  sudden  fright  caused  by  the  wrong-ful 
explosion  of  a  fire  cracker,  thrown  under  him  by  the  defendant. 
Whether  such  death  was  caused  by  the  fright  is  a  question  of  fact, 
which  will  be  conclusively  settled  by  the  verdict  of  the  jury,  if 
decided  upon  competent  evidence.  lb.  But  where  the  fraud  or 
tort  consists  in  the  mere  breach  of  his  contract,  an  infant  is  not 
liable  in  an  action  sounding  in  tort,  because  a  mere  change  in  the 
form  of  pleading  would  frequently  change  a  cause  of  action  from 
contract  to  tort,  which  the  law  does  not  allow.  Jennings  v.  Run- 
dall,  8  Term,  335. 

And  where  a  complaint  set  forth  an  agreement  between  the 
parties,  by  which  the  defendant  promised  to  take  and  vend  cer- 
tain goods  belonging  to  the  plaintifF,  at  certain  stipulated  prices 
for  all  of  the  goods  that  he  should  sell,  and  that  he  should  receive 
for  his  services  all  sums  which  might  be  realized  upon  such  sale, 
over  and  above  the  stipulated  prices,  and  should  return  to  the 
plaintiif  those  goods  which  he  was  unable  to  sell,  in  good  order; 
but  there  was  no  allegation  in  the  complaint  of  a  conversion  of 
any  of  the  goods;  but  there  was  an  allegation  of  a  demand  for 
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a  return  of  the  goods,  or  for  their  avails,  according  to  the  agree- 
ment, and  that  the  defendant  had  neglected  and  refused  to  account ; 
it  was  held  that  a  finding  which  established  such  a  demand,  and 
also  that  the  defendant  had  not  returned  the  goods,  did  not  amount 
to  a  finding  of  a  conversion,  and  that  such  facts  would  not  justify 
such  a  finding.  Munger  v.  Hess,  28  Barb.  76.  Under  such  cir- 
cumstances there  is  no  groimd  for  an  application  of  the  principles 
of  confirmation  or  ratification,  after  the  defendant  became  of  age, 
where  it  does  not  appear  that  he  did  any  act  whatever,  or  that 
any  demand  was  made  of  him  after  he  attained  his  full  age, 
or  that  the  unsold  goods  were  not  in  his  possession,  safe  and  un- 
injured, at  the  time  when  the  action  was  commenced.  Ih.  Tn 
such  a  case,  the  action  will  be  held  to  be  one  upon  contract,  and 
not  for  a  tort,  and,  therefore,  infancy  will  constitute  a  good  de- 
fense.   Ih. 

Though  an  infant  is  not  estopped  from  setting  up  infancy  as  a 
defense  to  his  contract,  even  when  he  purchased  goods  under  a 
representation  that  he  was  of  full  age  (Broiun  v.  McCune,  5  Sandf. 
224),  yet,  if  he  fraudulently  obtained  goods  upon  credit,  with  an 
intention  not  to  pay  for  them,  he  will  be  liable  in  tort  to  the 
party  injured,  and  infancy  will  not  be  any  defense.  Wallace  v. 
MorsSj  5  Hill,  391.  See  comments  on  this  case  in  Campbell  v. 
Perkins,  8  N.  Y.  440.  And  see  Gaunt  v.  Taylor,  39  St.  Kep. 
757.  An  infant  who  obtains  possession  of  personal  property  by 
falsely  representing  himself  to  be  of  full  age,  is  liable  in  an  action 
of  tort,  either  to  recover  the  property  back,  or  to  recover  damages 
upon  the  ground  it  was  wrongfully  obtained.  Bergmann  v.  Neid- 
hardt,  76  IST.  Y.  Supp.  900.  Eckstein  v.  Frank,  1  Daly,  334. 

Infancy  will  not  be  any  defense  to  an  action  upon  a  bastardy 
bond  which  was  executed  by  the  defendant  as  the  putative  father 
of  a  bastard,  in  pursuance  of  the  statute.  People  v.  Moores,  4 
Denio,  518.  Where  an  infant  is  under  a  legal  obligation  to  do 
an  act,  he  may,  in  general,  bind  himself  by  a  contract  for  its 
performance,  which  will  be  valid  notwithstanding  his  infancy.    Ih. 

An  infant  suing  for  his  services  under  a  contract  of  employment 
by  the  terms  of  which  a  portion  of  his  wages  was  to  be  held  in 
payment  of  a  prior  indebtedness,  affirms  the  contract  and  cannot 
question  the  propriety  of  the  deduction  on  the  ground  that  the 
original  indebtedness  was  not  for  necessaries.  Pecararo  v.  Pecar- 
aro,  84  K  Y.  Supp.  581. 
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§  7.  Liability  for  Necessaries. 

The  contract  of  an  infant  for  necessaries  is  neither  void  nor 
voidable.  lie  is  permitted  to  make  such  contracts  because  it  is 
for  his  advantage  that  he  should,  because  if  the  rule  were  other- 
•wise,  he  might  not  be  able  to  obtain  food,  shelter,  or  raiment.  This 
class  of  cases,  hovs^ever,  is  founded  upon  an  exception  to  the  genera] 
rule,  and  the  exception  itself  has  some  qualifications,  as  will  be 
subsequently  seen. 

The  word  "necessaries"  cannot  be  used  in  an  absolute  sense, 
because  some  articles  may  be  considered  necessary  for  one  per- 
son when  they  would  not  be  so  considered  in  relation  to  other 
persons.  It  is  always  proper  to  take  into  account  the  social  posi- 
tion of  the  defendant,  his  means  or  resources,  and  those  of  his 
parents,  before  it  can  be  properly  determined  whether  particular 
articles  are  necessaries  for  him  or  not.  Peters  v.  Fleming,  6  Mees. 
&  Wels.  42,  46,  47,  48.  Advances  and  supplies  to  an  infant  must 
be  pleaded  and  proved  to  be  necessaries  in  order  to  sustain  a  re- 
covery therefor  against  him,  the  obligation  on  his  own  part  not 
being  greater  than  that  resting  upon  his  father  to  furnish  them, 
and  the  fair  value  must  be  proved  though  the  infant  agreed  to 
pay  more.  Oray  v.  Sands,  73  N.  Y.  Supp.  322 ;  Manning  v.  Wells, 
85  Hun,  27 ;  Allen  v.  Lardner,  78  Hun,  603.  If  the  infant  is 
wealthy  and  he  occupies  a  high  social  position,  necessaries  for  him 
are  such  things  as  he  ought  properly  to  have,  and  not  merely  those 
things  which  are  indispensable  to  the  preservation  of  life,  or  the  se- 
curing of  some  bodily  comfort.  And  since  so  much  depends  upon 
the  particular  circumstances  of  each  case,  it  is  difficult  to  lay  down 
any  positive  unbending  rule  which  shall  govern  every  case.  There 
are  some  things,  however,  which  are  always  regarded  as  neces- 
saries. And  it  is  entirely  clear  that  proper  food,  clothing,  lodging, 
and  needful  medicines  and  medical  attendance  are  such  necessa- 
ries. And  an  infant  may  contract  for  such  necessaries  on  credit, 
even  though  he  has  ready  money  in  his  possession  at  the  time. 
Burghart  v.  Hall,  4  Mees.  &  Wels.  727.  So,  proper  instruction 
in  matters  of  education  comes  within  the  definition  of  necessaries. 
And  here,  as  in  other  cases,  the  condition  of  the  infant  may 
influence  the  decision  as  to  what  kind  of  education  is  proper,  under 
the  circumstances  of  the  case.  A  good  common  school  education  is 
one  of  the  things  which  may  be  regarded  as  necessary  to  every 
person.     And  in  some  cases,  a  knowledge  of  the  languages  will 
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be  held  to  fall  within  the  class  of  necessaries.  Aldeesojt,  B.,  in 
Peters  v.  Fleming,  6  Mees.  &  Wels.  48 

A  proper  education  is  a  necessary,  so  that  a  contract  by  an 
infant  therefor  is  binding,  but  what  is  a  proper  education  will 
depend  on  circumstances;  and,  while  a  common  school  education 
is  a  necessary,  a  classical  or  professional  education  is  not  a  neces- 
sary, in  the  absence  of  special  circumstances.  International  Text- 
book Co.  V.  Connelly,  99  N.  E.  Eep.  722.  A  regular  collegiate 
education  for  one  in  the  ordinary  station  and  circumstances  of 
life  has  been  held,  in  Vermont,  not  to  be  within  the  class  of 
"necessaries."  Middlebury  College  v.  Chandler,  16  Vt.  683. 
The  same  case,  however,  declares,  that  a  good  "common  school" 
education  would  be  necessary  for  every  one,  because  STich  an  edu- 
cation is  essential  to  the  intelligent  discharge  of  civil,  political 
and  religious  duties.  Manhy  v.  Scott,  1  Sid.  113,  is  to  the  same 
effect.     And  see  Raymond  v.  Loyl,  10  Barb.  489. 

There  are  cases  in  which  an  infant  is  liable  for  necessaries 
which  are  furnished  to  others  than  himself.  If  necessaries  are 
furnished  for  his  wife  or  children,  he  will  be  liable  in  the  same 
manner,  and  to  the  same  extent,  that  he  would  be  were  they 
furnished  to  himself,  provided  he  omits  or  refuses  to  furnish  them. 

An  infant  is  not  liable  for  money  borrowed,  although  it  was 
borrowed  by  him  for  necessaries,  imless  it  was  actually  so  applied. 
Cray  v.  Sands,  66  App.  Div.  572,  574;  Randall  v.  Sweet,  1  Denio, 
[-60;  Smith  v.  Oliphant,  2  Sandf.  206.  It  has  been  held  that 
theatre  tickets  are  not  a  necessity  for  a  college  student.  Gray  v. 
Sands,  ante.  But  when  the  lender  lays  out  the  money  himself,  or 
sees  that  it  is  laid  out  for  necessaries,  for  an  infant,  at  his  request, 
such  infant  will  then  be  liable  to  the  lender  in  the  same  manner 
as  though  he  had  furnished  the  necessaries.  Ih.;  Smith  v.  Oli- 
phant, 2  Sandf.  306 ;  Equitable  Trust  Co.  of  New  York  v.  Moss. 
134  N.  Y.  Supp.  533.  Where  an  infant  lives  with  his  parent  and 
is  properly  maintained  by  him,  such  infant  cannot  bind  himself 
even  for  necessaries.  Wailing  v.  Toll,  9  Johns.  141 ;  Bainhridge 
v.  Pickering,  2  W.  Bla.  1325 ;  International  Text-book  Co.  v. 
Connelly,  99  N.  E.  Eep.  722. 

So,  where  an  infant  is  under  the  care  of  a  guardian  who  is  able 
and  willing  to  furnish  necessaries,  such  infant  cannot  make  a 
binding  contract  for  necessaries.  Kline  v.  L'Amoreiix,  2  Paige, 
419.  Though  an  infant  is  bound  in  some  cases  for  the  value  of 
necessaries  furnished  to  him,  it  must  not  be  understood  that  even 
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such  contracts  are  entirely  conclusive  upon  the  infant.  He  is 
made  liable  to  pay  for  necessaries  because  that  may  be  for  his 
advantage.  But  he  cannot  make  such  a  contract  for  necessaries 
as  will  bar  him  from  an  inquiry  into  the  actual  and  just  value 
of  the  articles  furnished.  The  law  permits  persons  to  supply  him 
with  necessaries,  and  to  recover  against  the  infant  for  the  full  fair 
value  of  them ;  but  it  does  not  permit  an  infant  to  make  an  absolute 
and  conclusive  bargain  as  to  the  price,  on  account  of  his  presumed 
inability  to  take  proper  care  of  his  own  interests ;  and  in  every  such 
case,  it  is  for  the  justice  or  a  jury  to  say  from  the  evidence  what 
was  a  fair  price.  And  this  is  the  rule,  even  though  the  infant 
should  state  an  account,  or  give  a  bill  of  exchange,  or  a  promissory 
note,  or  even  a  sealed  instrument,  because  he  is  not  legally  capable 
of  binding  himself  by  any  such  acts. 

§  8.  Actions  against  Infants. 

The  disability  which  arises  from  infancy  is  a  personal  privilege 
of  which  no  one  can  take  advantage  but  the  infant,  or  his  per- 
sonal representative.  Van  Bramer  v.  Cooper^  2  Johns.  279 ; 
Hartness  v.  Thompson,  5  Johns.  160;  Beardsley  v.  Hotclikiss,  96 
]Sr.  Y.  201;  C.  N.  Bank  v.  Strauss,  137  N.  Y.  148;  Slocum  v. 
Hooker,  13  Barb.  536.  And  in  actions  against  partners,  where 
one  of  them  is  an  infant,  the  nonjoinder  of  the  infant  defendant 
will  be  a  good  answer  in  abatement.  Ih.  Failure  to  appoint  a 
guardian  ad  litem  for  an  infant  defendant  served  with  stimmons, 
complaint,  and  judgment,  only  makes  the  judgment  voidable  and 
not  void.  Book  v.  Dickinson,  78  E".  Y.  Supp.  287 ;  McMurray  v. 
Murray,  66  E".  Y.  175.  So  in  an  action  against  two  persons  as 
partners,  if  one  of  them  is  an  infant,  and  is  not  served  with 
process,  the  other  defendant  cannot,  at  the  trial,  give  evidence  of 
the  infancy  of  his  codef endant,  because  that  is  a  personal  defense  of 
which  the  infant  alone  can  take  advantage  by  a  proper  answer.  76. 
The  subject  of  new  promises  has  been  already  noticed.  Infancy 
ought  to  be  pleaded,  if  the  defendant  desires  to  avail  himself  of 
the  defense.  The  admissions  of  an  infant  are  competent  evidence 
against  him  in  both  civil  and  criminal  cases,  where  they  relate  to 
a  matter  for  which  the  law  holds  him  accountable.  Haile  v.  Lillie, 
3  Hill,  149.  And  where,  in  an  action  by  an  infant  to  recover  for 
his  work  and  labor,  he  gives  evidence  tending  to  show  a  settlement 
95 
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between  the  defendant  and  himself,  his  admission  that  no  settle- 
ment had  taken  place  is  competent  evidence  against  him.    Ih. 

So,  in  an  action  to  recover  for  money  lent  to  the  defendant,  his 
admissions  of  the  amount  lent  to  him,  though  made  during  his  in- 
fancy, are  admissible  as  evidence  of  the  sum  loaned.  Ackerman 
V.  Runyon,  1  Hilt.  169,  8.  C.  3  Abb.  111. 

In  an  action  against  an  infant  for  necessaries,  the  complaint 
is  sufficient  if  it  contains  allegations,  which,  if  alleged  in  a  decla- 
ration at  common  law,  would  have  stated  a  cause  of  action  for 
debt,  or  for  board  and  lodging,  or  goods  furnished.  It  is  not 
necessary  to  state,  in  addition,  allegations  anticipating  either  the 
defense  of  infancy,  or  that  there  were  persons  in  existance  stand- 
ing in  loco  parentis  whose  duty  it  was  to  supply  the  infant  with 
necessaries.     Goodman  v.  Alexander^  165  N.  Y.  289. 
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CHAPTEE  V. 

rtrNACT,  IDIOCT,  OR  UNSOUNDNESS  OF  MIND. 

§  1.  Defenses  Founded  on  Incapacity  to  Contract. 

As  has  been  already  seen,  the  assent  of  the  parties  is  an  essen- 
tial part  of  every  valid  contract.  If  an  assent  in  fact  is  wanting^ 
owing  to  a  misunderstanding  of  the  parties  in  relation  to  the 
terms  of  the  contract,  there  will  not  be  a  valid  contract.  And 
where  one  of  the  parties  is  legally  incapable  of  giving  his  assent  by 
reason  of  mental  imbecility,  there  cannot  be  a  valid  contract 
founded  upon  his  assent.  It  does  not  follow,  however,  that  a  person 
of  unsound  mind  may  not  incur  a  legal  liability  under  some  cir- 
cumstances. The  word  "lunacy"  as  used  in  Code  of  Civil  Pro- 
cedure, section  2335,  evidences  all  phases  of  alleged  incompetency, 
except  idiocy,  including  imbecility  arising  from  old  age  and  loss 
of  memory  or  understanding.  Matter  of  Preston,  113  App.  Div. 
732.  Matter  of  Schrodt,  32  Misc.  540 ;  Matter  of  Clark,  57  App. 
Div.  5. 

The  record  in  a  lunacy  proceeding  holding  the  person  incompe- 
tent is  conclusive  evidence  that  he  was  incapable  of  making  a  valid 
contract.  O'Reilly  v.  Sweeney,  105  'N.  Y.  Supp.  1033.  It  is 
rarely  the  case  that  a  person  is  found  who  has  no  use  whatever  of 
his  reasoning  faculties,  even  if  they  are  impaired,  and  so,  too, 
it  is  not  frequently  the  case  that  an  adult  is  found  who  never  had 
any  reason  or  judgment.  If  a  person  is  a  lunatic,  in  the  sense  that 
he  has  no  use  of  his  reason,  he  cannot,  of  course,  make  an  ordinary 
contract  which  will  be  obligatory  upon  him.  And  it  is  not  with 
such  persons  that  contracts  are  usually  entered  into.  But,  where 
the  mind  of  a  person  is  impaired,  although  he  may  be  able  to  em- 
ploy his  reason  to  some  extent,  a  contract  may  be  made  with  him 
which  will  raise  a  different  question. 

A  deed  of  an  insane  person  not  judicially  adjudged  to  be  a 
lunatic  is  voidable  only  and  not  void,  and  is  ratified  where  after 
his  recovery  he  brings  suit  to  recover  the  amount  of  its  consider- 
ation against  his  agent  to  whom  the  money  was  paid.  Blinn  v.. 
Schwartz,  177  JST.  Y.  252,  and  cases  cited. 

Although  a  person  may  be  a  lunatic,  yet,  if  he  goes  about  ini 
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society,  like  other  persons,  and  he  orders  articles  of  tradesmen  or 
merchants  or  others,  which  are  proper  and  necessary  for  a  person 
in  his  station  in  life,  or  for  his  family,  the  value  of  such  articles 
may  be  recovered,  and  lunacy  will  not  constitute  a  valid  defense 
to  an  action.  Baxter  v.  Portsmouth,  5  Barn.  &  Cress.  170,  8.  C. 
2  Carr.  &  Payne,  178.  The  recovery  is  not  put  upon  the  ground 
of  a  binding  contract,  but  upon  the  ground  that  a  person  who 
furnishes  necessaries  in  such  a  case  is  entitled  to  recover  their 
value  upon  the  same  principle  that  he  might  recover  against  an 
infant.  lb.  An  ordinary  executory  contract  of  a  different  nature 
would  not  be  enforced  by  the  courts  in  such  a  case.    lb. 

But  unsoundness  of  mind  will  not  vacate  a  contract,  if  it  be 
unknown  to  the  other  contracting  party,  and  no  advantage  be 
taken  of  the  lunatic,  especially  when  the  contract  is  executed  in 
whole  or  in  part,  so  that  the  parties  cannot  be  restored  to  their 
original  position.  MouUon  v.  Camroux,  4  Exch.  17,  S.  C.  2  Exch. 
487 ;  Mutual  Life  Ins.  Co.  v.  Hunt,  14  Hun,  169,  79  N.  Y.  541 ; 
Biggs  V.  American  Tract  Society,  84  N.  Y.  330 ;  Haines  v.  Scott. 
35  App.  Div.  515 ;  Riley  v.  Albany  Savings  Bank,  36  Hun,  513 ; 
Baldwin  v.  Golde,  88  Hun,  115. 

To  constitute  a  defense  to  an  action  for  the  use  and  occupation 
of  a  house  taken  by  the  defendant  under  a  Avritten  agreement,  at 
a  stipulated  sum  per  annum,  it  is  not  enough  to  show  that  the 
defendant  was  a  lunatic,  and  that  the  house  was  unnecessary  for 
her,  but  it  must  also  be  shown  that  the  plaintiff  knew  this,  and 
took  advantage  of  the  defendant's  situation ;  and,  if  that  is  shown, 
the  jury  should  find  for  the  defendant,  though,  if  they  find  for  the 
plaintiff  on  such  facts,  they  must  render  a  verdict  for  the  sum 
specified  in  the  agreement.  Dane  v.  KirTcwall,  8  Carr.  &  Payne, 
679.  In  the  case  just  cited,  the  jury  found  for  the  defendant,  and 
the  finding  was  sustained  by  the  full  covirt. 

Courts  of  law,  as  well  as  of  equity,  afford  all  the  protection  in 
their  power  to  persons  of  unsound  mind,  and  they  endeavor  to 
draw  a  line  between  sanity  and  insanity,  but  it  is  extremely  diffi- 
cult to  distinguish  different  degrees  of  intelligence,  and  to  found 
a  legal  determination  upon  the  result  of  the  investigation.  Against 
the  consequences  of  mere  imprudence,  folly,  or  that  deficiency  of 
intellect  which  renders  mistake  easy,  but  does  not  amount  to  un- 
sound or  disordered  intellect,  no  court  interferes  to  give  relief, 
unless  the  other  party  has  made  use  of  this  want  of  intelligence 
to  do  an  act  which  is  clearly  wrongful  or  fraudulent. 
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The  supreme  court  has  inherent  power  to  protect  the  interests 
of  lunatics  and  incompetents,  the  Code  of  Civil  Procedure  pre- 
scribing in  many  instances  when  and  how  it  shall  be  invoked. 
American  Mortgage  Co.  v.  Dewey,  106  App.  Div.  389 ;  Matter  of 
Blewitt,  131  N.  Y.  541.  Equity,  however,  will  not  relieve  an 
incompetent  person  from  an  adverse  judgment  unless  is  clearly  ap- 
pears that  such  judgment  is  an  unjust  adjudication,  and  that  it 
either  has  been  procured  by  intentionally  and  fraudulently  taking 
advantage  of  the  incompetent  person,  or  has  resulted  from  an  im- 
perfect and  inadequate  defense  of  his  rights,  caused  and  excused 
by  his  incompetent  and  weakened  condition.  Sterling  v.  Sterling, 
98  App.  Div.  426 ;  Ross  v.  Wood,  70  N.  Y.  8 ;  Stilwell  v.  Car- 
penter, 59  N.  Y.  414. 

§  2.  Liability  for  Torts. 

But,  though  courts  relieve  lunatics  and  other  persons  of  un- 
sound mind  from  the  performance  of  ordinary  executory  con- 
tracts, a  different  rule  prevails  in  relation  to  torts.  The  law  inter- 
feres for  their  protection  against  the  acts  of  others,  but,  at  the 
same  time,  it  provides  that  lunatics  shall  not  avoid  a  liability  for 
their  wrongful  acts,  even  though  of  unsound  mind.  And  the 
general  rule  is  that  an  insane  person  is  just  as  responsible  for  his 
torts  as  a  sane  person;  and  the  rule  applies  to  all  torts,  except, 
perhaps,  those  in  which  malice  and,  therefore,  intention,  actual 
or  imputed,  is  a  necessary  ingredient,  like  libel,  slander  and  ma- 
licious prosecution.  In  all  other  torts,  intention  is  not  an  ingre- 
dient, and  the  actor  is  responsible,  although  he  acted  with  a  good 
and  even  laudable  purpose,  without  any  malice.  The  law  looks 
to  the  person  damaged  by  another,  and  seeks  to  make  him  whole 
without  reference  to  the  purpose  or  the  condition,  mental  or  phys- 
ical, of  the  person  causing  the  damage.  Williams  v.  Hays,  143 
N.  Y.  442,  and  cases  cited.  Therefore,  an  action  of  trespass  lies 
against  a  lunatic,  notwithstanding  he  is  incapable  of  any  evil  de- 
sign, for,  wherever  one  person  receives  an  injury  to  his  person  or 
property  from  the  voluntary  or  involuntary  act  of  another,  this 
is  a  trespass,  although  there  was  no  design  to  do  an  injury.  Weaver 
V.  Ward,  Hob.  134;  Cross  v.  Andrews,  Cro.  Eliz.  622. 

In  such  a  case  lunacy  is  no  defense,  because  the  absence  of  a 
wrongful  motive  does  not  in  the  least  affect  the  right  of  action, 
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though  a  wrongful  motive  might,  in  some  cases,  enhance  the  dam- 
ages, when  the  act  is  done  by  a  sane  person. 

Lunacy  must  be  established  by  competent  legal  evidence,  and 
it  cannot  be  proved  by  hearsay  and  common  reputation.  Yeates 
V.  Reed,  4  Blackf.  463.  Although  some  of  the  old  cases  held  that 
a  party  could  not  stultify  himself,  by  showing  that  he  was  of 
unsound  mind  at  the  time  of  entering  into  the  contract,  such  a 
defense  is  now  a  well-settled  right.    Bice  v.  Feet,  15  Johns.  503. 
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CHAPTER  VI. 

DKUNKENNESS  OR  INTOXICATION". 

§  1.  When  Intoxication  is  a  Defense. 

The  defense  of  intoxication  is  analogous  to  that  of  infancy, 
lunacy  and  the  like  cases,  if  it  is  not  identical  with  it.  In  all 
such  cases  the  defense  is  founded  upon  the  principle  that  there 
cannot  be  a  legal  consent  when  the  agreeing  party  was  an  infant, 
a  lunatic,  or  an  intoxicated  person,  for  the  reason  that  the  ability 
to  give  an  intelligent  assent  is  wanting.  The  rule  in  relation  to 
such  cases  is  now  well  settled,  though  it  is  proper  to  mention  that 
it  was  formerly  held,  in  some  cases,  that  the  intoxication  of  a 
contracting  party  did  not  furnish  any  legal  ground  for  repudiat- 
ing a  contract  which  he  had  made  while  in  that  condition.  But 
the  present  well-settled  rule  declares  that  any  person  who  enters 
into  a  contract  while  in  a  state  of  such  complete  intoxication  as 
to  be  deprived  of  his  reason,  or  not  to  know  the  consequences  of 
his  act,  may  successfully  dispute  his  liability  in  respect  to  such 
transaction,  whether  the  contract  be  a  bill  or  note,  or  a  bond  or 
other  written  instrument,  or  a  special  verbal  or  written  agreement. 
In  short,  such  a  state  of  intoxication  enables  the  intoxicated  party 
to  repudiate  and  avoid  any  contract  which  he  may  have  entered 
into  while  in  that  condition. 

It  will  not  be  understood,  however,  that  such  a  defense  is  avail- 
able without  any  reference  to  the  degree  of  intoxication,  for  a 
party  may  be  partially  intoxicated  and  yet  possess  so  much  intelli- 
gence and  judgment  as  to  be  bound  by  his  contracts  precisely  as 
though  he  was  sober.  And,  therefore,  a  state  of  inere  partial  in- 
toxication, which  is  not  so  complete  as  has  been  already  described, 
will  not,  in  the  absence  of  fraud  and  unfair  dealing  on  the  part 
of  the  other  party,  afford  any  ground  of  defense  to  an  action  upon 
a  contract  made  in  that  condition.  Cool'e  v.  Clayworth,  18  Ves. 
15,  16 ;  Nagle  v.  Baylor,  3  Dr.  &  W.  64,  65 ;  Shaw  v.  Thachray, 
17  Jur.  1045,  8.  C.  1  Smale  &  G.  537.  The  contracts  made  by  one 
adjudged  incompetent  by  reason  of  habitual  drunkenness,  and 
while  the  adjudication  remains  in  force,  are  void  so  far  as  they  af- 
fect his  property,  though  made  in  a  temporary  period  of  sobriety. 
Anderson  v.  Hichs,  134  N.  Y.  Supp.  1018. 


1512  DRUITKENESS  OE  INTOXICATION. 

The  leading  case  in  relation  to  this  defense  is  Gore  v.  Gihson, 
13  Mees.  &  Wels.  623.  In  that  case,  which  was  an  action  by  an 
indorsee  against  the  indorser  of  a  bill  of  exchange,  the  defendant 
pleaded  that,  when  he  indorsed  the  bill,  he  was  so  intoxicated,  and 
thereby  so  entirely  deprived  of  sense,  understanding,  and  the  use 
of  his  reason,  as  to  be  unable  to  comprehend  the  meaning,  nature 
or  effect  of  the  indorsement,  or  to  contract  thereby,  of  which  the 
plaintiff  had  notice  at  the  time  of  the  indorsement,  and  this  was 
held  to  be  a  good  defense  to  the  action.  The  court  said,  among 
other  things,  by  Pollock,  C.  B.  :  "With  regard,  however,  to 
contracts  which  it  is  sought  to  avoid  on  the  ground  of  intoxica- 
tion, there  is  a  distinction  between  express  and  implied  contracts. 
Where  the  right  of  action  is  grounded  upon  a  specific  distinct  con- 
tract, requiring  the  assent  of  both  parties,  and  one  of  them  is  in- 
capable of  assenting,  in  such  a  case  there  can  be  no  binding  con- 
tract; but  in  many  cases  the  law  does  not  require  an  actual 
agreement  between  the  parties,  but  implies  a  contract  from  the 
circumstances ;  in  fact,  the  law  itself  makes  the  contract  for  the 
parties.  Thus,  in  actions  for  money  had  and  received  to  the 
plaintiff's  use,  or  money  paid  by  him  to  the  defendant's  use,  the 
action  may  lie  against  the  defendant,  even  though  he  may  have 
protested  against  such  a  contract.  So,  a  tradesman  who  supplies 
a  drunken  man  with  necessaries  may  recover  the  price  of  them 
if  the  party  keeps  them  when  he  becomes  sober,  although  a  count 
for  goods  bargained  and  sold  would  fail.  In  this  case  the  defend- 
ant is  still  liable  for  the  consideration  for  his  indorsement,  al- 
though the  indorsement  itself  can  give  the  plaintiff  no  title." 
Paeke,  B.,  said:  "With  respect  to  the  authorities  cited  for  the 
plaintiff,  in  which  courts  of  equity  have  refused  to  relieve  parties 
against  contracts  made  by  them  when  in  a  state  of  intoxication, 
those  authorities  may  possibly  have  reference  to  a  case  of  partial 
drunkenness.  But  where  the  party,  when  he  enters  into  the  con- 
tract, is  in  such  a  state  of  drunkenness  as  not  to  know  what  he 
is  doing,  and  particularly  when  it  appears  that  this  was  known 
to  the  other  party,  the  contract  is  void  altogether,  and  he  cannot 
be  compelled  to  perform  it.  A  person  who  takes  an  obligation 
from  another  under  such  circumstances  is  guilty  of  actual  fraud. 
The  modem  decisions  have  modified  the  old  doctrine,  that  a  man 
shall  not  be  allowed  to  allege  his  own  lunacy  or  intoxication; 
and  total  intoxication  is  now  held  to  be  a  defense."  ALDEESoiir, 
B.,  said:     "A  party,  even  in  a  state  of  complete  drunkenness. 
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may  be  liable  in  cases  where  the  contract  is  necessary  for  his 
preservation,  as  in  the  case  of  a  supply  of  actual  necessaries ;  so, 
also,  where  he  keeps  the  goods  when  he  is  sober.  The  ground 
of  his  liability  then  is,  that  an  implied  contract  to  pay  for  the 
goods  arises  from  his  conduct  when  sober ;  although  I  doubt  much 
whether,  if  he  repudiated  the  contract  when  sober,  any  action 
could  be  maintained  upon  it.  Here  the  action  is  necessarily 
brought  upon  the  contract  itself;  and  when  it  is  shown  that  the 
contract  of  indorsement  was  made  when  the  defendant  was  in 
such  a  state  of  drunkenness  that  he  did  not  know  what  he  was 
doing,  and  especially  when  it  appears  that  the  plaintiff  knew  it, 
I  cannot  doubt  that  the  contract  is  void  altogether.  It  is  just 
the  same  as  if  the  defendant  had  written  his  name  upon  the  bill 
in  his  sleep,  in  a  state  of  somnambulism."  The  same  general 
principles  are  declared  in  Pitt  v.  Smith,  3  Camp.  33 ;  Fenton  v. 
liolloway,  1  Stark.  126;  Barrett  v.  Buxton,  2  Aik.  167;  Prentice 
V.  Achorn,  2  Paige,  30. 

The  legal  representatives  of  a  party  who  made  a  contract  while 
in  such  a  state  of  intoxication  have  the  same  right  to  avoid  the 
contract  that  the  deceased  party  would  have  had.  Wigglesworth 
V.  Steers,  1  Hen.  &  M.  70.  It  is  of  no  consequence  how  it  hap- 
pened that  the  party  became  so  much  intoxicated,  for,  although 
the  intoxication  resulted  from  the  voluntary  act  of  the  party  him- 
self, that  will  not  deprive  him  of  the  defense.  Sanity  is  the  nor- 
mal  condition  of  the  mind,  and  it  is  to  be  presumed ;  and,  there- 
fore, long-continued  inebriety,  although  resulting  in  occasional 
insanity,  does  not  require  proof  of  a  lucid  interval  to  give  validity 
to  the  acts  of  the  drunkard,  as  is  required  where  general  insanity 
is  proved.  Gardner  v.  Gardner,  22  Wend.  526.  But,  while  a 
drunken  person  may  be  relieved  from  his  contracts,  he  is  not  re- 
lieved from  his  liability  for  his  acts  while  drunk.  And,  therefore, 
he  will  be  liable  for  his  crimes,  or  for  his  trespasses  or  wrongful 
acts,  precisely  as  though  he  were  entirely  sober. 

This  rule  is  eminently  just  and  wise,  and  it  ought  to  be  en- 
forced more  strictly  than  in  the  case  of  lunatics  or  infants.  Such 
persons  are  held  liable  for  their  tortious  acts,  even  though  they 
have  no  actual  intention  to  do  wrong,  and  even  when  they  do  not 
know  the  act  done  to  be  illegal  or  wrong.  But  if  a  man  volun- 
tarily deprives  himself  of  the  use  of  his  reason  by  getting  drunk, 
he  is  not  entitled  to  any  favor  at  the  hands  of  a  court  or  jury  for 
such  wrongful  acts  as  he  may  have  done  while  in  that  condition. 
Prentice  v.  Achom,  2  Paige,  30,  31. 


1514  COVEETURE. 

CHAPTER  VII. 

COVEETUEE. 

§  1.  Effect  of  the  Enabling  Acts. 

Under  existing  laws,  the  defense  of  coverture  has  lost  Its  former 
importance.  A  married  woman  is  no  longer  under  legal  disability 
to  contract,  and  may  bind  herself  by  her  contracts  in  the  same 
manner  and  to  the  same  extent  as  if  she  were  single.  See  Laws  of 
1909,  ch.  19  §  51 ;  Cons.  Laws,  ch.  14,  §  51.  She  is  liable  for  her 
wrongful  or  tortious  acts ;  and  her  husband  is  not  liable  for  such 
acts  unless  they  were  done  by  his  actual  coercion  or  instigation, 
and  such  coercion  or  instigation  cannot  be  presumed,  but  must  be 
proved.  Id.  §  57.  She  may  sue  and  be  sued  as  if  she  was  unmar- 
ried (Code  of  Civil  Pro.  §  450),  and  judgment  for  or  against  her 
may  be  rendered  and  enforced  in  a  court  of  record  or  not  of  record 
as  if  she  was  single.  In  fact,  a  married  woman  now  occupies  sub- 
stantially the  same  position,  in  respect  to  the  defense  of  an  action 
brought  against  her,  as  one  unmarried.  If  any  distinction  exists, 
it  is  in  respect  to  matters  not  cognizable  in  a  justice's  court. 

But  a  husband  and  wife  cannot  contract  to  alter  or  dissolve  the 
marriage,  or  to  relieve  the  husband  from  his  liability  to  support  his 
wife.     Laws  1909,  ch.  19,  sec.  51.     Cons.  Laws,  ch.  14,  sec.  51. 
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CHAPTER  VIII. 

ALTERATION    OF    CONTEACTS. 

§  1.  Alteration  or  Modification  of  Contracts  by  Consent, 

All  contracts,  whether  verbal'  or  written,  sealed  or  unsealed,  may 
be  altered  or  modified  by  the  contracting  parties  when  all  of  them 
agree  to  malte  such  change  in  the  original  contract.  Such  alter- 
ation must,  however,  be  made  in  a  legal  manner  or  the  law  will 
not  regard  the  attempted  change. 

It  was  one  of  the  well-settled  principles  of  the  common  law  that 
a  written  sealed  executory  agreement  could  not  be  modified,  re- 
scinded, or  released  by  a  mere  verbal  agreement  made  before  there 
had  been  a  breach  of  the  original  agreement.  Goe  v.  Hobby,  72 
K  Y.  141 ;  French  v.  New,  28  IST.  Y.  147;  2  Abb  Ct.  App.  Dec. 
209  ;  Clough  v.  Murray,  3  Rob.  7 ;  Kuhn  v.  Stevens,  7  Rob.  544,  36 
How.  275  ;  Diiclcer  v.  Rapp,  9  Jones  &  Sp.  235  ;  Voege  v.  Bonalds, 
83  Hun,  114;  Smith  v.  Kerr,  108  K  Y.  31 ;  McKenzie  v.  Harri- 
son, 120  N.  Y.  260 ;  Howis  v.  Kasnowitz,  83  App.  Div.  295. 

A  parol  executory  agreement  modifying  the  payment  of  instal- 
ments as  to  time,  on  the  construction  of  a  building,  cannot  change 
the  terms  of  a  written  contract  under  seal  and  is  void.  Interrante 
V.  Levinson,  129  App.  Div.  495.  It  was  held  that  where  a  land- 
lord executed  a  sealed  lease  of  a  store,  and  in  such  lease  covenanted 
to  make  certain  specified  alterations,  but  the  decay  of  the  building 
forced  him  to  change  his  plans,  and  to  take  down  the  old  build- 
ing and  erect  a  new  one  in  its  place,  which  he  fitted  up  for  a  store 
for  the  tenant,  who  verbally  assented  to  the  change,  the  tenant, 
notwithstanding  his  assent,  might  maintain  an  action  against  the 
landlord  for  a  breach  of  the  covenants  in  the  original  lease,  and 
that  evidence  of  the  verbal  assent  of  the  tenant  was  not  compe- 
tent because  the  sealed  instrument  could  not  be  varied  or  released 
before  breach  by  a  mere  parol  agreement  or  assent.  Delacroix  v. 
Bulhley,  13  Wend.  71. 

The  application  of  this  common-law  rule  often  produced  great 
inconvenience  and  injustice,  and  the  rule  itself  has  been  overlaid 
with  distinctions  invented  by  the  judges  of  the  common-law  courts 
to  escape  or  mitigate  its  rigor  in  particular  cases. 
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It  has  long  been  held  that,  after  there  has  been  a  breach  of  a 
written  sealed  executory  agreement,  there  may  be  a  new  parol 
agreement  in  relation  to  it  which  will  be  entirely  valid.  Delor 
croix  V.  Bulhley,  13  Wend.  71;  Keeler  v.  Salisbury,  27  Barb. 
485;  Esmond  v.  Van  Benschoten,  12  Barb.  366;  Dodge  v.  Cran- 
dall,  30  N.  Y.  294,  307 ;  Clough  v.  Murray,  3  Rob.  7.  And  it  is 
also  held  that,  where  a  written,  sealed  agreement  fixes  the  time 
for  its  performance,  that  time  may  be  extended  by  a  parol  agree- 
ment. Burt  V.  Saxton,  1  Hun,  551;  Neivton  v.  Wales,  3  Rob. 
453 ;  Clark  v.  Dales,  20  Barb.  42 ;  Grange  v.  Palmer,  56  Hun, 
481 ;  Thompson  v.  Poor,  147  N.  Y.  402.  And  it  is  also  held  that 
an  executed  parol  agreement,  if  founded  upon  a  sufficient  consid- 
eration, may  operate  to  discharge  the  stipulations  of  a  sealed  con- 
tract. Townsend  v.  Empire  Stone  Dressing  Co.  6  Duer,  208 ; 
Lattimore  v.  Harsen,  14  Johns.  330;  Dearborn  v.  Cross,  7  Cow. 
48;  Jenchs  v.  Robertson,  2  Sup.  Ct.  (T.  &  C.)  255,  58  N.  Y. 
621 ;  City  of  Brooklyn  v.  Brooklyn  City  R.  R.  Co.  57  Barb.  497 ; 
Mcintosh  V.  Miner,  37  App.  Div.  483 ;  McCreery  v.  Day,  119 
N.  Y.  1.  So,  also,  it  is  held  that  a  new  agreement,  if  based  upon 
a  good  consideration,  will  be  a  satisfaction  of  a  prior  agTeement 
if  accepted  as  such.    Kromer  v.  Heim,  75  IST.  Y.  574. 

In  courts  of  equity,  the  form  of  the  new  agreement  is  not  re- 
garded, and  where  there  is  a  blending  of  the  jurisdiction  of  law 
and  equity,  as  at  present  in  this  State  and  in  England,  the  ancient 
common-law  rule,  that  a  contract  under  seal  cannot  be  A^aried  or 
discharged  by  a  parol  agreement,  is  practically  disregarded.  And, 
in  this  State,  the  technical  distinction  between  a  satisfaction  be- 
fore or  after  breach,  seems  to  have  been  disregarded,  and  a  new 
agreement  by  parol,  followed  by  actual  performance  of  the  substi- 
tuted agreement,  whether  made  before  or  after  breach,  is  treated 
as  a  good  accord  and  satisfaction  of  a  covenant.  McCreary  v.  Day, 
119  N.  Y.  1 ;  Davis  v.  Bingham,  79  N.  Y.  Supp.  469.  And  it  is, 
at  least,  doubtful  whether  the  principle  of  the  common  law  that  a 
sealed  contract  can  be  changed  only  by  a  contract  of  equal  solem- 
nity has  now  practical  existence.  Thomson  v.  Poor,  147  N.  Y. 
402,  410.  And  it  is  said  to  be  now  settled  in  this  State  that  a  new 
agreement  by  parol  is  sufficient  to  abrogate  a  prior  agreement  under 
seal.  Mcintosh  v.  Miner,  37  App.  Div.  483.  But,  although  a 
written  agreement  may  be  modified  by  an  oral  agreement,  yet 
where  the  liability  of  a  party  has  been  incurred  and  become  fixed 
under  a  valid  agreement,  he  is  not  released  from  such  liability  by  a 
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purported  modification  which  is  without  consideration  of  any  kind. 
Weed  V.  Speers,  193  N.  Y.  289. 

Where  written  sealed  articles  of  agreement  do  not  specify  any 
place  for  the  delivery  of  the  deed,  the  parties  may  subsequently 
appoint  a  place  for  that  purpose  by  parol.  Esmond  v.  Van  Ben- 
schoten,  12  Barb.  366. 

The  cases  already  cited  were  those  in  which  a  sealed  instrument 
was  attempted  to  be  modified  by  a  subsequent  parol  agreement. 
But  an  entirely  different  question  is  presented  when  the  parties 
to  a  sealed  instrument  all  agree  that  an  alteration  may  be  made 
in  the  original  instrument.  In  such  cases,  if  all  the  parties  con- 
sent, the  sealed  instrument  may  be  altered  so  as  to  read  as  the 
parties  desire  it  should,  and,  if  the  alterations  are  actually  made 
with  such  consent,  the  instrument  will  be  entirely  valid  in  its 
altered  condition.  Woolley  v.  Constant,  4  Johns.  54;  Penny  v. 
Corwithe,  18  Johns.  499;  Tompkins  v.  Oorwin,  9  Cow.  255. 
Where  the  instrument  is  in  writing,  but  not  under  seal,  it  is  clear 
that  it  may  be  modified  in  any  manner  that  a  sealed  instrument 
may.  Eagle  Iron  Works  v.  Farley,  83  App.  Div.  82 ;  Farrington 
V.  Brady,  11  App.  Div.  1;  Solomon  v.  Valette,  152  K  Y.  147. 
And,  where  the  law  does  not  require  any  writing,  but  treats  a 
verbal  agreement  in  relation  to  the  subject-matter  of  the  contract 
as  valid  as  a  written  instrument,  then  a  written  unsealed  agree- 
ment may  be  modified  or  altered  by  a  verbal  agreement,  if  founded 
upon  a  sufiicient  legal  consideration.  A  familiar  illustration  of 
this  may  be  seen  in  the  case  of  a  payment  of  money  upon  a  note  be- 
fore it  became  due,  upon  an  agreement  by  the  holder  to  extend 
the  time  of  payment  of  the  balance,  in  consideration  of  the  pay- 
ment of  a  part  of  the  money  before  it  became  due.  Such  an  agree- 
ment is  entirely  valid,  and  will  be  enforced  by  the  courts.  News- 
an  V.  Finch,  25  Barb.  175. 

The  question  whether  a  contract  in  writing  within  the  statute  of 
frauds  can  be  altered  as  to  the  time  of  performance  by  a  subse- 
quent oral  executory  agreement  made  between  the  parties  upon 
sufficient  consideration  does  not  seem  to  be  authoritatively  settled 
in  this  State.  Thomson  v.  Poor,  147  IST.  Y.  402,  408.  And  see 
Blood  V.  Goodrich,  9  Wend.  68 ;  Blanchard  v.  Trim,  38  IST.  Y. 
225 ;  Flynn  v.  McKeon,  6  Duer,  203 ;  Stone  v.  Sprague,  20  Barb. 
609.  But  the  law  will  not  permit  a  party  to  a  contract,  who  is 
entitled  to  demand  the  performance  by  the  other  party  of  some  act 
within  a  specified  time,  and  who  has  consented  to  the  postponement 
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of  the  performance  to  a  time  subsequent  to  that  fixed  by  the  con- 
tract, and  where  the  other  party  has  acted  upon  such  consent  and 
in  reliance  thereon  has  permitted  the  contract  time  to  pass  without 
performance,  to  subsequently  recall  such  consent  and  treat  the  non- 
performance within  the  original  time  as  a  breach  of  the  contract. 
To  such  a  case  the  doctrine  of  equitable  estoppel  applies.  Thom- 
son V.  Poor,  145  N.  Y.  402. 

Where  the  original  agreement  is  by  parol,  it  may  be  modified 
by  parol  at  the  pleasure  of  the  parties,  provided  the  agreement  is 
one  which  is  founded  upon  any  legal  and  sufiicient  consideration. 

But  little  need  be  said  in  relation  to  the  effect  of  the  new  agree- 
ment upon  the  original  one.  If  such  new  agreement  is  valid  it 
will  supersede  or  nullify  the  original  one  in  those  respects  in  which 
it  varies  the  terms  of  it.  And  from  the  time  when  the  new  agree- 
ment becomes  operative  the  old  one  ceases  to  have  any  effect  in 
the  particulars  which  are  modified  or  abrogated.  And  if  the 
original  agreement  is  modified  or  abrogated  before  any  breach  of 
it  occurred,  no  action  can  be  maintained  upon  it  so  far  as  it  relates 
to  the  modified  or  abrogated  portions  of  it ;  but  the  remedy,  if  any, 
and  the  rights  of  the  parties  will  have  to  be  determined  altogether 
by  the  new  agreement.  And,  in  such  a  ease,  therefore,  if  an  action 
is  brought  upon  the  original  agreement,  the  new  one  will  be  a  com- 
plete answer  to  the  action,  so  far  as  it  has  changed  or  canceled  the 
former  one.  Thus,  much  has  been  said  for  the  purpose  of  exhibit- 
ing the  rule  in  those  cases  in  which  there  is  an  alteration  or  a 
modification  of  the  original  contract  by  the  consent  of  the  parties. 
It  now  remains  to  treat  of  those  cases  in  which  there  is  an  altera- 
tion of  the  agreement  by  one  of  the  parties  without  the  consent  of 
the  other,  and  of  its  effect  upon  the  original  agreement. 

§  2.  Alterations  or  Erasures  without  Consent. 

One  of  the  principal  objects  in  requiring  certain  agreements  to 
be  reduced  to  writing  was  to  secure  the  rights  of  the  parties  by  pre- 
venting frauds  and  perjuries.  And  when  any  agreement  has  been 
reduced  to  writing,  whether  the  law  requires  a  written  instrument 
or  not,  it  is  the  policy  of  the  law  to  prevent  any  alteration  of  such 
instrument,  unless  it  is  done  with  the  consent  of  all  the  parties, 
and  especially  with  the  consent  of  the  party  whose  interest  may 
suffer  from  the  change.  Whatever  the  parties  have  once  deliber- 
ately agreed  upon  and  reduced  to  writing  must  stand  as  the  agTee- 
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ment  until  they  consent  to  a  change  in  its  terms.  The  law  enforces 
this  rule  with  great  strictness,  and  with  sufficient  penalties.  In 
the  first  place,  the  party  who  makes  an  unauthorized  alteration  of 
a  written  agreement  is  not  permitted  to  take  any  advantage  from 
his  wrongful  act.  But  this  rule  extends  still  further,  and  as  we 
shall  presently  see  it  frequently  deprives  him  of  all  benefit  or 
advantage  conferred  by  the  original  instrument.  This  rule,  with 
its  exceptions,  will  be  noticed  fully  in  a  subsequent  place.  Altera- 
tions by  consent  stand  upon  an  entirely  different  footing  as  we  have 
already  seen. 

Alterations  of  sealed  instruments,  deeds,  etc. — If  a  sealed  instru- 
ment or  deed,  after  it  has  been  signed,  sealed  and  delivered  is 
altered  in  any  material  part,  with  the  privity  and  consent  of  the 
parties,  a  new  contract  is  created,  which  puts  an  end  to  the  first 
contract.  But  if  an  alteration,  whether  it  be  by  interlineation, 
addition,  drawing  a  line  through  the  words  or  writing  new  letters 
on  the  old  ones,  has  been  made  without  the  consent  of  the  parties 
against  whom  the  contract  is  sought  to  be  enforced,  either  by  the 
plaintiff,  who  sues  upon  the  contract  or  by  some  other  person, 
while  the  instrument  was  in  the  possession  or  custody  of  the  plain- 
tiff, the  alteration  will  discharge  the  original  instrument  without 
substituting  any  new  contract  in  its  place.  Lewis  v.  Payn,  8  Cow. 
71.  If  after  the  sealing  and  delivery  of  a  deed  a  schedule  is 
added  to  the  deed  describing  certain  property  upon  which  the  deed 
is  to  operate,  and  the  deed  is  insensible  and  inoperative  without 
the  schedule,  the  subsequent  addition  of  such  schedule  avoids  the 
deed.  Weehs  v.  Malladrdet,  14  East,  573.  So,  if  the  holder  of  a 
bond  and  mortgage  alters  the  condition  thereof,  so  as  to  make  them 
payable  on  demand  instead  of  after  a  term  of  years,  this  will  avoid 
them,  so  that  neither  he  nor  his  assignee,  nor  any  one  claiming 
under  him  can  maintain  an  action  upon  them.  Waring  v.  Smyth, 
2  Barb.  Ch.  119. 

If  a  mortgage  is  altered  without  the  consent  of  the  mortgagor, 
by  erasing  the  name  of  the  mortgagee  and  inserting  the  name  of 
another  person,  the  alteration  will  render  it  void.  Smith  v.  Fel- 
lows, 9  Jones  &  Sp.  36. 

So,  where  a  general  release  is  given  which  releases  all  demands 
to  the  day  of  the  date  of  such  release,  and  the  releasee  alters  the 
date  of  the  release  so  as  to  change  the  date  from  an  earlier  to  a 
later  one,  this  is  a  material  alteration,  and  if  made  by  the  releasee 
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after  the  execution  and  delivery  thereof  by  the  releasor  and  with- 
out his  consent,  it  will  avoid  the  release.  Mayhee  v.  Snijfen,  2 
E.  D.  Smith,  1.  There  is  an  important  qualification  in  relation  to 
alterations  which  deserves  notice.  If  a  written  sealed  instrument 
is  executed  in  duplicate,  each  part  is  an  original,  and  a  fraudulent 
alteration  of  one  counterpart  will  not  avoid  the  other.  Lewis  v. 
Payne,  8  Cow.  Yl ;  8  C,  4:  Wend.  423,  426. 

An  immaterial  alteration  made  in  a  written  sealed  instrument 
by  a  person  standing  in  the  position  of  a  stranger  to  the  parties 
claiming  under  it  will  not  invalidate  the  instrument,  and  it  may 
be  enforced  according  to  its  original  terms.  Casoni  v.  Jerome, 
58  N.  Y.  315;  Glewson  v.  Hamilton,  138  K  Y.  353;  MaHin  v. 
Tradesmen's  Ins.  Co.  101  N".  Y.  498  ;  Town  of  Solon  v.  Williams- 
burgh  8av.  Bank,  114  JSl.  Y.  134. 

If  a  mortgage  is  executed  in  blank,  and  the  name  of  the  mort- 
gagee inserted  by  the  agent  of  the  mortgagor,  under  parol  authority, 
it  is  valid  and  binding.  Hemmenway  v.  Muloclc,  56  How.  38. 
And  if  a  lease  is  executed  with  blanks,  not  material  to  render  it 
valid,  the  filling  of  the  blanks  will  not  be  a  material  alteration. 
Kinney  v.  Schmitt,  12  Hun,  521. 

Alteration  of  written  unsealed  contracts. — The  same  general  rules 
apply  to  these  contracts  in  the  same  manner  that  they  do  to  sealed 
instruments.  And,  when  a  simple  unsealed  contract  in  writing 
has  been  finally  completed  and  signed,  if  it  is  altered  in  any  ma- 
terial part,  either  by  interlineations,  additions,  or  otherwise,  with- 
out the  consent  of  the  party  against  whom  it  is  sought  to  be  en- 
forced, such  contract  will  be  entirely  void,  and  no  action  can  be 
maintained  upon  it,  and  if  the  alteration  was  fraiidulently  made  it 
will  release  the  party  not  consenting  to  the  alteration  from  all  lia- 
bility upon  the  consideration  for  which  it  was  made.  Trow  v.  Glen 
Cove  Starch  Co.  1  Daly,  280.  If  the  alteration  is  made  by  a 
stranger,  without  the  plaintiff's  consent,  and  while  the  contract  was 
out  of  the  plaintiff's  hands,  such  alteration  will  not  have  any  effect 
as  against  the  plaintiff,  but  the  contract  will  remain  as  it  originally 
stood,  provided  the  nature  and  extent  of  the  alteration  can  be 
clearly  ascertained,  and  it  can  be  seen  what  the  contract  was  at 
the  time  it  was  executed.  M^avgh  v.  Bussell,  5  Taunt.  707 ;  Hem- 
ming V.  Trenery,  9  Ad.  &  El.  934;  Henfree  v.  Bromley,  6  East, 
310;  Baper  v.  Biriech,  15  East,  17;  Trow  v.  Glen  Cove  Starch 
Co.  1  Daly,  280.     And  see  Casoni  v.  Jerome,  58  IST.  Y.   315. 


ALTEEATION  OF  C0:NTKACTS.  1521 

But,  if  the  alteration  is  of  such  a  nature  as  to  render  this  a  matter 
of  doubt,  the  contract  is  extinguished  and  destroyed  as  effectually 
as  if  the  writing  had  been  obliterated.  The  cases  are  very  numer- 
ous and  but  a  few  of  them  will  be  cited,  and  those  are  eiven  as 
mere  illustrations  of  the  rule.  A  written  contract  will  be  avoided 
if  the  plaintiff  affixes  a  seal  to  the  defendant's  signature  to  a  simple 
contract,  and  it  is  done  while  the  contract  is  in  the  possession  or 
under  the  control  of  the  plaintiff.  Davidson  v.  Cooper,  13  Mees. 
&  Wels.  352.  So,  after  the  delivery  of  a  broker's  bought  and  sold 
note,  the  insertion  of  a  stipulation  to  the  effect  that  damaged 
articles  are  to  be  taken  at  a  valuation,  whether  done  by  the  vendor 
himself,  or  by  the  broker  at  his  request,  will  avoid  the  contract. 
Powell  V.  Divett,  15  East,  29.  So,  an  alteration  of  the  sold  note 
by  a  purchaser,  to  the  effect  that  the  articles  sold  were  to  be  of  the 
vendor's  own  manufacture  will  avoid  the  contract.  Mollett  v. 
Wacherharth,  5  Man.  Grang.  &  Scott,  181,  191.  Where  the  post- 
script of  a  letter  contains  matter  which  is  material  to  the  body  of 
it,  and  such  postscript  is  torn  off  without  the  consent  of  the  defend- 
ant, this  is  such  a  material  alteration  as  to  destroy  the  letter,  and 
to  prevent  its  introduction  in  evidence  by  the  plaintiff.  Tillou  v. 
Clinton  &  Essex  Mut.  Ins.  Co.  7  Barb.  564. 

Alteration  of  bills  or  notes. —  The  same  general  principles  which 
relate  to  the  alteration  of  sealed  or  unsealed  written  instruments 
are  equally  applicable  and  controlling  when  the  question  relates 
to  the  alteration  of  a  bill  or  note,  since  that  is  but  one  species  of 
written  instruments.  Bills  and  notes  are  in  such  common  and 
extensive  use  that  the  questions  in  relation  to  alterations  in  them 
are  more  frequently  raised  than  in  any  other  class  of  cases.  And, 
since  they  are  so  extensively  used,  and  their  validity  is  so  generally 
sustained,  it  is  of  the  utmost  importance  that  their  credit  should 
remain  unimpaired  by  any  unauthorized  alterations.  For  the  pur- 
pose of  showing  clearly  how  the  courts  enforce  the  rule  that  such 
instruments  cannot  properly  be  altered,  and  the  effects  which  result 
from  an  alteration,  some  of  the  numerous  cases  will  be  cited. 

In  relation  to  bills  and  notes  it  is  always  an  important  inquiry 
whether  a  particular  alteration  is  a  material  one.  For  there  may 
be  alterations  of  the  instrument  which  do  not  in  any  manner  affect 
its  validity  nor  change  the  liability  of  the  parties  thereto.  And 
if  the  alteration  is  of  that  immaterial  character  it  will  not  affect 
the  rights  or  liabilities  of  the  parties.  Thus,  if  the  maker  of  a 
96 
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note  or  the  drawer  of  a  bill  makes  a  mere  memorandum  under  his 
name,  that  will  not  discharge  the  indorsers. 

If  a  bill  is  indorsed  in  blank  by  the  payees,  and  it  is  then  left  by 
them  in  the  hands  of  the  drawer  who  transfers  it  without  the 
knowledge  of  the  indorsers  with  the  following  words  written  by  the 
drawer  under  his  name:  "Left  with  Mr.  B.  (the  plaintiff)  as 
collateral."  This  is  not  such  a  material  alteration  as  will  render 
the  bill  void  as  to  the  indorsers.  Bachellor  v.  Pnest.  12  Pick.  39t). 
So  if  words  which  are  senseless  and  inoperative  are  added  which 
cannot  affect  any  one,  this  will  not  render  the  bill  or  note  invalid. 
Granite  R.  R.  Co.  v.  Bacon,  15  Pick.  239.  So,  when  at  the  foot 
of  an  accommodation  bill  there  was  a  memorandum  signed  by  the 
last  indorser,  directing  the  proceeds  of  the  bill  to  be  credited  to 
the  drawer,  and  in  a  suit  by  the  last  indorser  against  a  prior  one 
it  appeared  that  the  memorandum  had  been  cut  off,  it  was  held 
that  the  memorandum  did  not  constitute  any  part  of  the  bill  and 
that  its  removal  did  not  in  any  manner  affect  the  rights  of  the 
parties.  Hubbard  v.  Will{amso7i,  5  Ired.  397.  Words,  other 
than  indorsements  of  names  written  upon  the  back  of  a  bill  or  note 
do  not  ordinarily  constitute  any  part  of  it,  and,  therefore,  an  era- 
sure or  alteration  of  them  need  not  be  explained  before  pursuing  a 
remedy  solely  connected  with  the  body  of  the  note.  Tappan  v. 
Ely,  15  Wend.  362.     See  Waldorf  v.  Simpson,  15  App.  Div.  297. 

The  words  "Glens  Falls,  N.  Y."  written  in  pencil  by  the  mana- 
ger of  the  bank  holding  a  promissory  note,  under  the  indorsement 
as  a  mere  memorandum  pursuant  to  the  custom  of  the  bank,  does 
not  constitute  an  alteration  of  the  indorsement.  Merchants'  Bank 
of  Canada  v.  Brown,  86  App.  Div.  599.  Where  defendant  was  the 
payee  of  the  draft  sued  on,  indorsed  it  "pay  to  the  order  of  T.  O. 
Smith,"  who  was  cashier  of  plaintiff,  which  cashed  the  draft,  and 
Smith  receiving  the  draft  by  mail,  added  "Cash"  after  his  own 
name,  it  was  held,  that  this  addition  did  not  discharge  the  defend- 
ant from  liability.  Birmingham  Trust  &  Savings  Co.  v.  Whitney, 
95  App.  Div.  280.  If,  however,  the  memorandum  on  the  back  of 
the  bill  or  note  is  of  such  a  character  as  to  be  incorporated  with 
the  body  of  it,  and  to  become  a  part  of  the  contract,  then  an  altera- 
tion or  an  erasure  of  such  memorandum  is  a  material  alteration. 
And  where  a  note  was  drawn  payable  "with  lawful  interest,"  and 
after  it  was  signed  there  was  added  in  a  corner  of  the  note  words 
expressing  a  different  rate  of  interest,  without  the  assent  of  the 
maker,  but  with  the  consent  of  the  holder,  this  was  held  to  render 
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Ihe  note  void.  Warrington  v.  Early,  2  El.  &  Bl.  763.  The  figures 
in  the  margin  of  the  bill  or  note  are  regarded  as  a  mere  index  for 
reference  as  to  the  amount  and  not  as  a  part  of  the  instrument,  and, 
therefore,  an  alteration  of  such  figures  will  not  impair  the  paper. 
Smith  V.  Smith,  1  R.  I.  398.  So  where  a  note  is  written  in  pencil 
marks  it  will  not  invalidate  the  instrument  to  write  over  in  ink 
what  was  written  with  a  pencil.  Reed  v.  Roark,  14  Tex.  329.  If 
after  a  note  has  been  delivered  to  the  payee,  a  particular  place  of 
payment  be  inserted  therein  by  interlineation,  without  the  maker's 
consent,  he  will  be  discharged.  Niagara  Dist.  Bank  v.  Fairman, 
etc.  Tool  Go.  31  Barb.  403 ;  Banh  of  America  v.  Woodworth,  18 
Johns,  315;  S.  C.  19  Johns.  391;  White  v.  Hass,  32  Ala.  430; 
Oakley  v.  Wilcox,  3  How.  (Miss.)  330;  Burchfield  v.  Moore,  3 
El.  &  Bl.  683.  And  the  rule  is  the  same  even  though  the  note  sub- 
sequently comes  into  the  hands  of  a  bona  fide  indorser  for  value. 
Nazro  v.  Fuller,  24  Wend.  374.  But  if  a  note  is  delivered  with  a 
blank  space  after  the  word  "at"  left  for  the  place  of  payment,  the 
leaving  of  this  blank  gives  an  implied  authority  to  the  lawful 
holder  to  fill  it  up  by  designating  a  place  of  payment.  Waggoner 
v.  Millington,  8  Hun,  I'i'i, -jKitchen  v.  Place,  41  Barb.  465; 
Redlich  v.  Doll,  54  K  Y.  234.  And  see  Etz  v.  Place,  81  Hun, 
203 ;  Shuler  v.  Oillette,  12  Hun,  278. 

The  law  relating  to  the  liability  qf  a  party  to  a  negotiable  instru- 
ment which  is  altered  after  its  execution  by  filling  in  a  blank  space, 
makes  a  radical  distinction  between  two  classes  of  cases:  (1)  Those 
notes  in  which  obvious  blanks  are  left  at  the  time  when  they  are 
made  or  indorsed,  of  such  character  as  manifestly  to  indicate  that 
the  instruments  are  incomplete  until  such  blanks  shall  be  filled  up ; 
and  (2)  those  notes  which  are  apparently  complete,  and  which 
can  be  regarded  as  containing  blanks  only  because  the  written 
matter  does  not  so  fully  occupy  the  entire  paper  as  to  preclude 
the  insertion  of  additional  words  or  figures  or  both.  National 
Exchange  Bank  v.  Lester,  194  IST.  Y.  461.  The  rule  stated  in  1 
Randolph  on  Commercial  Paper,  section  187,  "Where  negotiable 
paper  has  been  executed  with  the  amount  blank,  it  is  no  defense 
against  a  bona  fide  holder  for  value  for  the  maker  to  show  that  his 
authority  has  been  exceeded  in  filling  such  blank,  and  a  greater 
amount  written  than  was  intended.  This  has  also  been  held  to 
be  the  rule  where  no  blank  had  been  actually  left,  but  the  maker 
had  negligently  left  a  space  either  before  or  after  the  written 
amount  which  made  it  easier  for  a  holder  fraudulently  to  enlarge 
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the  sum  first  written.  It  has  now,  however,  become  in  America 
an  established  rule  that  if  the  instrument  was  complete  without 
blanks  at  the  time  of  delivery,  the  fraudulent  increase  of  the 
amount  by  taking  advantage  of  a  space  left  without  such  inten- 
tion, will  constitute  a  material  alteration  and  operate  to  discharge 
the  malter.  Ih.  No  liability  on  the  part  of  the  indorser  of  a 
note  for  the  amount  of  such  note  as  raised  can  be  predicated  simply 
upon  the  fact  that  such  spaces  existed  thereon.  Ih.  Nor  may 
he  be  made  liable  for  the  consequences  of  a  forgery  thereof  simply 
because  there  were  spaces  thereon  which  rendered  the  forgery 
easier  than  would  otherwise  have  been  the  case.  Ih.  Critten  v. 
Chemical  National  Bank,  171  N.  Y.  219.  An  indorser  of  a  note 
by  not  objecting,  assents  to  the  permission  given  by  the  maker  to 
the  holder  to  fill  in  its  date,  but  does  not  authorize  the  insertion 
of  the  works  "with  interest."  Usefof  v.  Herzenstein,  119  N.  Y. 
Supp.  290.  Although  by  section  35  of  the  Negotiable  Instru- 
ments Law  the  payer  of  a  check  delivered  by  the  maker  with  the 
amount  left  blank  holds  it  by  a  presumptively  valid  delivery,  and 
by  section  33  the  delivery  operates  as  presumptive  authority  to 
fill  in  the  amount,  yet  as  the  latter  section  provides  that  the  blank 
must  be  filled  strictly  according  to  the  authority  given,  and  within 
a  reasonable  time,  and  as  there  is  no  presumption  as  to  the  time, 
the  burden  is  on  the  payee  to  show  that  they  were  filled  in  within 
a  reasonable  time,  which  is  not  met  by  proof  that  the  checks 
were  delivered  in  October,  and  that  the  maker  died  in  June  follow- 
ing.   Madden  v.  Gaston,  137  App.  Div.  294. 

If  the  sum  or  amount  payable  in  a  note  is  altered  without  the 
consent  of  the  maker,  this  will  render  the  note  void.  Mills  v. 
Starr,  2  Bailey,  359 ;  Ogle  v.  Graham,  2  Barr,  132 ;  PanJcey  v. 
Mitchell,  1  Breese,  301 ;  Bankin  v.  Blachwell,  2  Johns.  Gas.  198 ; 
Bailey  v.  Taylor,  11  Conn.  531 ;  Banh  of  Commerce  v.  Union 
Bank,  3  N.  Y.  230 ;  Henman  v.  DicJcinson,  5  Bing.  183.  Where, 
under  the  signature  of  a  note  were  written  the  words  "value  re- 
ceived with  interest,"  and  the  appearance  of  the  instrument  indi- 
cated that  they  were  added  at  a  subsequent  time,  the  burden  rests 
upon  the  claimant  to  establish  afiirmatively  that  such  words  were 
added  as  a  part  of  the  execution  of  the  note  and  before  its  ultimate 
delivery,  as  the  words  "with  interest"  changes  the  nature  of 
the  obligation.  Matter  of  PinJcerton,  99  N.  Y.  Supp.  492.  But 
where  a  note  was  drawn,  signed  and  indorsed  with  the  amount 
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partly  in  blank,  so  that  it  read,  "I  promise  to  pay,"  etc.,  "eight 
for  value,"  and  the  maker,  -without  the  indorser's 
knowledge,  inserted  "hundred  dollars,"  and  the  jury  found  that 
the  note  was  intended  by  the  maker  and  indorser  to  have  been 
drawn  for  that  amount,  it  was  held  that  an  action  against  the 
indorser  could  be  sustained.  Boyd  v.  Brotherson,  10  Wend.  93. 
And  see  Clute  v.  Small,  17  Wend.  238. 

The  Negotiable  Instruments  Law  of  this  State  provides  that 
where  an  instrument  expressed  to  be  payable  at  a  fixed  period  after 
date  is  issued  undated,  or  where  the  acceptance  of  an  instrument 
payable  at  a  fixed  period  after  sight  is  undated,  any  holder  may 
insert  therein  the  true  date  of  issue  or  acceptance,  and  that  the 
instrument  shall  be  payable  accordingly.  It  also  provides  that  the 
insertion  of  a  wrong  date  does  not  avoid  the  instrument  in  the 
hands  of  a  subsequent  holder  in  due  course ;  but  as  to  him  the  date 
inserted  is  to  be  regarded  as  the  true  date.  Laws  of  1909,  ch.  43, 
Cons.  Laws,  ch.  88,  section  32. 

It  also  provides  that  where  the  instrument  is  wanting  in  any 
material  particular,  the  person  in  possession  thereof  has  a  prima 
facie  authority  to  complete  it  by  filling  up  the  blanks  therein. 
And  a  signature  on  a  blank  paper  delivered  by  the  person  making 
the  signature  in  order  that  the  paper  may  be  converted  into  a  nego- 
tiable instrument  operates  as  a  prima  facie  authority  to  fill  it  up 
as  such  for  any  amount.  In  order,  however,  that  any  such  instru- 
ment when  completed  may  be  enforced  against  any  person  who 
b?eame  a  party  thereto  prior  to  its  completion,  it  must  be  filled 
up  strictly  in  accordance  with  the  authority  given  and  within  a 
reasonable  time.  But  if  such  an  instrument  after  completion  is 
negotiated  to  a  holder  in  due  course,  it  is  valid  and  efi^ectual  for 
all  purposes  in  his  hands,  and  he  may  enforce  it  as  it  it  had  been 
filled  up  strictly  in  accordance  with  the  authority  given  and  within 
a  reasonable  time.    Id.    Section  33. 

Under  the  Negotiable  Instruments  Law,  section  205,  an  indorser 
of  a  note  who  admits  the  note,  but  alleges  that  it  was  altered 
after  his  indorsement  and  diverted,  must  establish  this  as  an 
affirmative  defense  as  well  as  notice  to  the  holder  of  such  di- 
version.   Mutual  Loan  Association  v.  Lesser,  78  N.  Y.  Supp.  629. 

It  is  a  general  rule  that  an  indorsement  on  a  blank  note,  without 
sum,  or  date,  or  time  of  payment,  will  bind  the  indorser  for  any 
sum,  payable  at  any  time  which  the  person  to  whom  the  indorser 
intrusts  it  chooses  to  insert.     Page  v.  Morrell,  3  Keyes,  118; 
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Weyerhauser  v.  Dun,  100  X.  Y.  154;  Bradford  Nat.  Bank  v.  Tay- 
lor, 75  Hun,  297.  The  drawer  of  a  check  who  has  negligently 
drawn  it  so  that  it  can  be  easily  altered  without  arousing  sus- 
picion is  not  entitled  to  recover  the  excess  after  its  alteration  from 
the  bank  on  which  it  was  drawn  and  which  has  paid  it.  Tirnbel 
V.  Garfield  National  Bank,  121  App.  Div.  870. 

If  the  legal  liability  of  the  maker  of  commercial  paper  is  changed 
in  a  material  respect  by  a  fraudulent  alteration  of  his  obligation, 
such  alteration  vitiates  the  instrument,  and  the  question  whether 
it  is  a  material  alteration  or  not  is  one  of  law  for  the  court.  Craw- 
ford V.  West  Side  Banl;  100  N.  Y.  56;  Bradford  Nat.  Bank  v. 
Taylor,  75  Hun,  297.  If  the  alteration  is  in  a  material  part  and 
is  intentionally  made,  it  is  not  necessary  to  show  the  fraudulent 
intent.  When  the  intent  is  not  fraudulent  it  seems  that  the  party 
may  resort  to  the  original  indebtedness.  Booth  v.  Powers,  56 
K  Y.  22;  Meyer  v.  Huneke,  55  X.  Y.  412;  State  of  N.  Y.  Nat. 
Bank  v.  Coykendall,  58  Hun,  205.  If  the  holder  of  the  note, 
with  intent  to  defraud  the  debtor,  and  without  his  consent,  has 
altered  the  instrument  in  a  material  part  to  his  own  advantage,  he 
can  neither  recover  thereon  nor  upon  the  original  consideration. 
Meyer  v.  Huneke,  55  IST.  Y.  412.  Defendants  having  given  a 
check  to  the  payee,  thereafter,  upon  his  representation  that  he  had 
lost  it,  gave  him  a  duplicate  and  stopped  payment  of  the  one  first 
issued,  which,  however,  with  an  altered  date,  was  indorsed  by  the 
payee  and  cashed  by  plaintiff,  held  that  under  section  205  of  the 
Negotiable  Instruments  Law,  providing  that  "When  an  instru- 
ment has  been  materially  changed  and  is  in  the  hands  of  a  holder 
in  due  course,  not  a  party  to  the  alteration,  he  may  enforce  pay- 
ment of  it  according  to  its  original  tenor,"  defendants  were  liable 
to  plaintiif  for  the  amount  of  the  cheek.  Moskowitz  v.  Deutsch, 
92  K  Y.  Supp.  721. 

Where  a  note  is  payable  in  goods  or  chattels,  an  alteration  which 
changes  the  articles  specified  to  others  is  material.  It  will  not 
make  any  difference  that  the  actual  value  to  be  paid  remains  the 
same,  because  one  of  the  kinds  of  articles  may  be  much  more  easily 
and  readily  obtained  than  the  other.  And  where  a  note  was  pay- 
able in  "merchantable  neat  stock"  and  the  note  was  altered  by 
inserting  the  word  "young"  after  merchantable,  this  was  held  to 
vitiate  the  note.    Mariendale  v.  Follet,  1  X.  H.  95. 

So,  where  a  note  is  payable  with  interest  from  a  specified  date, 
any  alteration  or  erasure  of  the  words  fixing  the  time  for  paying 
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interest,  or  changing  the  rate  of  interest,  is  material  and  will  avoid 
the  note.  Brown  v.  Jones,  3  Port.  (Ala.)  420 ;  Lubbering  v.  Kohl- 
hrecher,  22  Mo.  596;  Whitmer  v.  Frye,  10  Mo.  348;  Trigg  v. 
Taylor,  27  Mo.  245;  Waterman  v.  Vose,  43  Me.  504.  Such 
an  alteration,  though  material,  is  binding  if  done  with  the  consent 
of  the  maker,  or  indorser,  or  other  party  to  be  charged  on  the 
instrument.  Sutton  v.  Toomer,  7  Barn.  &  Cress.  416  ;  Warrington 
V.  Early,  2  El.  &  Bl.  763. 

So,  an  alteration  in  the  time  of  payment  is  material.  Master  y. 
Miller,  4  Term.  320;  Paton  v.  Winter,  1  Taunt.  420;  Alderson 
V.  Langdale,  3  B.  &  Ad.  660  ;  Knight  v.  Clements,  8  Ad.  &  El.  215  ; 
Atkinson  v.  Hawdon,  2  Ad.  &  El.  628  ;  Clifford  v.  Parker,  2  Man. 
&  Grang.  909 ;  Upstone  v.  Merchant,  2  Barn.  &  Cress.  10 ;  Wil- 
liams V.  Jarrett,  5  B.  &  Ad.  32. 

It  is  of  no  consequence  what  the  change  is  which  is  effected, 
whether  it  varies  the  day  specified  for  maturity  by  changing  the 
date  to  an  earlier  or  a  later  period,  and  thus  making  the  instrument 
fall  due  later  or  earlier  than  was  agreed,  or  whether  it  alters  the 
time  of  payment  in  any  other  manner.  jSTor  will  it  make  any 
difference  that  by  the  alteration  the  maker  is  apparently  benefited. 
An  alteration  by  which  the  time  of  payment  is  retarded  or  post- 
poned is  as  fatal  as  one  by  which  it  is  shortened,  and  equally 
vitiates  the  note,  even  in  the  hands  of  an  innocent  indorser  for 
value.  Bathe  v.  Taylor,  15  East,  412 ;  Bank  of  V.  8.  v.  Eussel,  3 
Yeates,  391;  Miller  v.  Gilleland,  19  Pa.  St.  119;  Heffner  v. 
Weririch,  32  Pa.  St.  423 ;  Lisle  v.  Rogers,  18  B.  Mon.  528  ;  Rogers 
V.  Vosburgh,  87  1!^.  Y.  228. 

The  reason  why  such  an  alteration  is  material  is  that  if  the  day 
of  payment  is  accelerated  the  debtor  loses  a  part  of  the  sum  for 
Avhich  he  stipulated,  and  if  the  note  carries  interest,  that  is 
affected;  if  it  is  retarded  the  bar  of  the  statute  of  limitations,  or 
the  presumption  of  payment,  is  also  postponed.  And  besides  that, 
the  date  of  a  note  payable  a  certain  time  after  date  is  material, 
and  hence  an  alteration  therein  destroys  the  identity  of  the  note. 
But  whether  the  alteration  is  beneficial  or  prejudicial,  the  altera- 
tion makes  the  note  different  from  that  made  by  the  promisor,  and 
he  may  say,  I  never  entered  into  this  agreement,  and  thus  dis- 
charge himself  from  all  obligations. 

But  an  alteration  of  the  date  of  a  promissory  note,  made  by  the 
agent  of  the  maker,  imder  an  erroneous  belief  that  he  had  authority 
to  do  so,  does  not  render  the  note  void,   although  done  in  the 
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presence  of  the  plaintiff  and  in  the  absence  of  the  defendant, 
where  there  is  no  evidence  of  a  fraudulent  intent  on  the  part  of 
the  agent  or  of  the  plaintiff.     Va7i  Brunt  v.  Eoff,  35  Barb.  501. 

Adding  a  seal  to  the  signature  of  the  promisor  is  a  material 
alteration,  because  it  changes  a  simple  note  of  hand  to  a  specialty, 
which  is  binding  on  the  maker,  although  executed  without  adequate 
consideration,  and  it,  therefore,  relieves  the  plaintiff  from  proving 
the  consideration  when  the  onus  of  that  proof  might  otherwise  be 
shifted  on  him.  Davidson  v.  Cooper,  13  Mees.  &  Wels.  343 ; 
U.  8.  V.  Linn,  1  How.  104;  Biery  v.  Haines,  5  Whart.  563.  See 
Town  of  Solon  v.  Willia-mshurgh  Savings  Bank,  114  ~N.  Y.  122. 

Adding  the  name  of  another  drawer  or  maker  to  a  bill  or  note 
is  a  material  alteration  such  as  will  discharge  the  original  parties 
not  consenting  thereto.  And  when  one  person  signs  a  joint  and 
several  note  with  another,  as  surety,  and  a  third  name  is  afterward 
added  as  surety,  without  the  consent  of  the  first  surety,  the  note 
will  be  vitiated  as  to  him  and  he  will  be  discharged.  Gardner  v. 
Walsh,  5  El.  &  Bl.  82.  So,  where  the  payee  of  a  note  before  its 
maturity  transferred  it  to  another,  and  for  the  purpose  of  giving 
his  own  personal  security  to  the  purchaser,  and  without  any  fraud- 
ulent intent,  wrote  his  own  name  under  the  names  of  the  makers, 
but  adding  to  his  own  name  the  word  "surety,"  this  was  held  to  be 
a  material  alteration  of  the  note  which  rendered  it  void  as  to  the 
makers.  Chappell  v.  Spencer,  23  Barb.  584;  McVean  v.  Scott, 
46  Barb.  379.  On  the  other  hand  it  has  been  held  that  the  addi- 
tion of  the  name  of  another  person,  as  maker,  to  a  several  note, 
without  the  knowledge  and  consent  of  the  original  signer,  is  not 
such  a  material  alteration  as  will  avoid  the  note.  Brownell  v. 
Winnie,  29  IST.  Y.  400,  29  How.  193;  Derrick  v.  Huhiard,  27 
Hun,  347.    And  see  McCaughey  v.  Smith,  27  'N.  Y.  39. 

The  law  does  not  permit  an  alteration  by  erasing  the  name  of 
one  of  the  makers,  or  by  the  substitution  of  any  other  name  in 
its  place,  and  every  such  unauthorized  alteration  will  discharge 
the  other  makers  of  the  note.  Cumberland  Bank  v.  Hall,  1  Halst. 
215;  Smith  v.  Weld,  2  Barr.  54;  Davis  v.  Coleman,  7  Ired.  424; 
State  V.  Polke,  7  Blaekf.  27 ;  Richmond  Manuf.  Co.  v.  Davis,  7 
Blackf.  412;  Mason  v.  Bradley,  11  Mees.  &  Wels.  590;  Gillett  v. 
Sweat,  1  Gilm.  475. 

But  the  erasure  of  a  surety's  name,  by  an  agreement  between 
the  surety  and  the  payee  of  the  note,  has  been  held  not  to  be 
such  an  alteration  as  discharges  the  principal,  for  the  liability  of 


ALTEEATION  OF  CONTEACTS.  1529 

the  surety  is  accessory  to  that  of  the  principal,  and  not  joint  with 
him,  and  the  beneficiary  of  his  obligation  is  the  creditor,  and  not 
the  principal ;  and,  therefore,  if  the  creditor  discharges  the  surety, 
the  principal  cannot  object.  Broughton  v.  West,  8  Ga.  248 ;  Hunt- 
ington V.  Finch,  3  Ohio  St.  445 ;  People  v.  Gall,  1  Denio,  120. 

But  an  alteration  of  a  joint  and  several  note  to  one  which  is 
joint,  or  a  change  of  a  joint  note  to  a  joint  and  several  one,  will 
destroy  the  validity  of  the  note.  Clerh  v.  BlaclcstocJc,  Holt.  N.  P. 
474;  Humphreys  v.  Guillow,  13  N.  H.  385;  Hemmenway  v. 
Stone,  7  Mass.  58 ;  Perring  v.  Hone,  4  Bing.  28 ;  2  Carr.  &  Payne, 
401. 

The  right  of  a  surety  to  be  protected  against  the  alterations  in 
his  contract  is  guarded  with  the  greatest  care.  And  where  a  surety 
has  signed  an  accommodation  note  for  another  person's  benefit, 
and  the  note  is  full  in  form  as  to  sum,  time  of  payment,  place 
where  payable,  and  the  like,  his  liability  is  limited  by  the  terms 
of  his  contract,  and  any  addition  or  alteration  as  to  the  time  or 
place  of  payment,  or  the  addition  of  the  words  "with  interest," 
or  the  like,  will  invalidate  the  paper.  Woodiuorth  v.  Baoile  of 
America,  19  Johns.  391;  Waterman  v.  Yose,  43  Me.  504;  Lisle 
V.  Rogers,  18  B.  Mon.  528.  So,  where  a  note,  payable  with  in- 
terest and  executed  by  a  surety,  was,  after  the  execution  thereof 
by  agreement  between  the  principal  and  the  payee,  but  without 
the  knowledge  or  assent  of  the  surety,  altered  by  an  addition 
thereto,  making  the  interest  payable  semi-annually,  it  was  held 
that  this  was  a  material  alteration,  which  rendered  the  instrument 
void  as  against  the  surety.  Dewey  v.  Peed,  40  Barb.  16.  So,  the 
substitution  of  a  particular  consideration  in  the  place  of  the  usual 
words  "for  value  received"  will  have  the  same  effect.  Knill  v. 
Williams,  10  East,  431. 

So,  an  interlineation  of  the  Avords  "or  order,"  or  the  words  "or 
bearer,"  in  a  promissory  note,  will  render  it  void,  even  in  the 
hands  of  an  innocent  holder,  because  such  words  would  render  a 
note  negotiable  when  it  was  not  so  without  them.  Bruce  v.  West- 
cott,  3  Barb.  374;  Johnson  v.  Banh  of  U.  S.  2  B.  Mon.  310; 
Pepoon  V.  Stagg,  1  ISTott  &  McCord,  102 ;  Scott  v.  Walker,  Dudley, 
(Ga.)  243. 

If  a  blank  space  is  left  in  a  promissory  note  for  the  insertion  of 
words  of  negotiability,  the  filling  up  of  such  blank  will  not  vitiate 
the  note,  because  the  intentional  leaving  of  such  a  blank  space  for 
that  purpose  is  equivalent  to  an  authority  to  fill  it  up.     Clute  v. 
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Small,  17  Wend.  238,  243;  Kershaiu  v.  Cox,  3  Esp.  246.     And 
see  Cariss  v.  Tattersall,  2  Man.  &  Grang.  890. 

But  if  a  note  is  perfect  when  delivered,  no  alteration  can  bo 
made  except  by  consent;  and,  therefore,  since  a  nonnegotiable 
note  is  as  complete  as  any  other,  the  law  will  not  imply  an  author- 
ity to  the  holder  to  make  it  negotiable.  Bruce  v.  Westcott,  3 
Barb.  374. 

If  the  maker  of  a  note  or  the  drawer  of  a  bill  consents  to  an 
alteration  of  the  instrument  after  its  delivery,  that  will  render  it 
as  valid  an  alteration  as  in  the  case  of  the  alteration  of  any  other 
instrument.  If  there  are  two  signers  to  a  note,  and  one  of  them 
consents  to  an  alteration  of  it,  and  it  is  accordingly  altered,  the 
party  consenting  will  be  bound,  while  the  other  party  Avill  be  dis- 
charged. Brovghton  v.  Fuller,  9  Vt.  373 ;  Sweeting  v.  Halse,  9 
Barn.  &  Cress.  365 ;  Sutton  v.  Toomer,  7  Barn.  &  Cress.  416 ; 
Doivnes  v.  Richardson,  5  B.  &  Aid.  674;  Baton  v.  Winter,  1 
Taunt.  420;  Feople  v.  Call,  1  Denio,  120.  The  question  of 
consent  is  always  a  question  of  fact  for  the  jury,  or  for  a  justice 
sitting  in  their  place. 

Words  which  the  law  would  supply  or  annul  may  be  added  to 
a  bill  or  note,  and  yet  not  constitute  a  material  alteration.  Thus, 
if  a  bill  is  made  payable  on  a  specified  day  "in  the  of  our 
Lord,  1805,"  omitting  the  word  year,  this  may  be  supplied. 
Waugh  v.  Bussell,  5  Taimt.  707,  S.  C.  1  Marsh.  214;  Kincannon 
V.  Carroll,  9  Yerg.  11;  Blair  v.  Bank  of  Tenn.  11  Humphr.  84; 
Hale  V.  Russ,  1  Greenl.  334. 

So,  mistakes  in  a  bill  or  note  may  be  corrected,  and  the  alter- 
ation will  not  vitiate ;  and,  therefore  the  insertion  of  either  words 
or  figures  which  have  been  left  out  by  mistake  is  no  defense.  And 
where  a  bill  was  payable  "twenty-four  after  date,"  it  was  held 
that  the  words  "months"  might  be  inserted  by  the  holder  of  the 
bill,  without  impairing  the  validity  of  the  instrument.  Conner 
V.  Routh,  7  How.  (Miss.)  176.  So,  when  a  note  is  intended  to  be 
made  for  $800,  and  is  indorsed  by  the  payee  for  the  maker's  ac- 
commodation, and  by  mistake  the  words  "hundred  dollars"  are 
omitted,  the  maker  without  the  indorser's  consent,  may  lawfully 
insert  them.  Boyd  v.  Brotherson,  10  Wend.  93.  What  words 
were  intended  to  be  inserted  is,  of  course,  a  question  of  fact  upoft 
the  evidence.  But  when  the  evidence  shows  that  the  proper  words 
were  inserted,  that  will  be  sufficient. 
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Alterations,  by  whom  made. — This  rule,  which  prohibits  the 
alteration  of  written  instruments,  was  intended  to  prevent  fraud 
and  fraudulent  practices.  And,  therefore,  where  the  holder  of  a 
bill  or  note  intentionally  alters  it  in  a  material  part,  he  avoids 
the  security  and  loses  all  remedy  upon  it.  And  the  same  rule 
prevails  as  to  other  written  instruments,  whether  sealed  or  un- 
sealed. But  an  alteration  by  accident,  mistake,  or  by  the  act  of 
a  stranger,  after  the  right  of  the  party  upon  the  bill  or  note  is 
complete,  will  not  prevent  his  recovering  upon  it.  An  alteration 
in  the  date  of  a  promissory  note  made  by  an  agent  of  the  maker, 
under  the  erroneous  supposition  that  he  had  authority  to  make 
such  alteration,  when  in  fact  he  had  not,  will  not  render  such 
note  void,  in  the  absence  of  proof  of  a  fraudulent  intent  in  doing 
the  act.  Van  Brunt  v.  Eojf,  35  Barb.  501.  An  instrument  which 
is  mutilated  by  a  stranger  is  not  thereby  avoided,  but  an  action 
may  still  be  maintained  upon  it,  and  where  an  instrument  is 
lodged  in  the  hands  of  a  third  person  for  the  benefit  of  both  par- 
ties, it  will  not  be  destroyed  from  the  fact  that  such  third  party 
tore  ofP  the  seals  by  mistake.  Bees  v.  Overhaugh,  6  Cow.  746. 
So,  where  an  award  had  been  made  under  the  hand  of  an  umpire, 
and  ready  for  delivery,  pursuant  to  the  terms  of  reference,  of 
which  notice  had  been  given  to  the  parties,  it  was  held  that  an 
alteration  of  the  terms  of  the  award  by  the  .umpire,  by  drawing 
his  pen  through  the  sum  of  £57,  and  inserting  in  lieu  thereof  the 
sum  of  £66,  but  leaving  the  original  figures  still  legible,  was  void 
for  the  larger  sum,  but  it  was  also  held  that  the  award  was  good 
for  the  original  sum,  because  the  alteration  was  made  by  a  mere 
stranger,  without  the  privity  or  consent  of  the  party  interested. 
Henfree  v.  Bromley,  6  East,  309.  And  see  Jachson  v.  Malin,  15 
Johns.  293 ;  Malin  v.  Malin,  1  "Wend.  625,  659. 

And  it  is  a  general  rule  that  any  alteration  which  may  be  made 
by  the  defendant,  or  by  some  third  party,  without  the  plaintiif's 
consent,  and  while  the  instrument  was  out  of  his  hands,  will  not 
have  any  effect,  but  the  contract  will  remain  as  it  originally  stood, 
provided  the  nature  and  extent  of  the  alteration  can  be  clearly 
ascertained,  and  it  can  be  seen  what  the  contract  was  at  the  time 
when  it  was  executed.  Waugh  v.  Bussell,  5  Taunt.  710 ;  Hem- 
ming V.  Trenery,  9  Ad.  &  El.  934;  Henfree  v.  Bromley,  6  East, 
310 ;  Baper  v.  Birhhech,  15  East,  17 ;  Waring  v.  Smyth,  2  Barb. 
Ch.  119. 

The  cases  which  have  been  already  cited  clearly  show  that  it  is  a 
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material  alteration  alone  that  affects  the  validity  of  written  instru- 
ments. And  where  the  alteration  is  such  that  it  does  not  in  any 
manner  affect  the  legal  effect  or  the  validity  of  the  instrument, 
the  alteration  will  be  harmless.  There  are  so  few  cases  of  this 
character,  however,  that  no  prudent  person  will  risk  the  validity 
of  the  entire  instrument  by  making  any  alterations. 

Presumption  as  to  the  time  when  alteration  was  made. —  There 
are  few  questions  which  have  been  left  in  greater  doubt  by  the 
decisions  than  that  relating  to  the  burden  of  proof  in  the  case  of 
altered  instruments.  And  even  now  it  is  difficult  to  declare  with 
entire  certainty  what  the  true  rule  is  when  an  instrument  is  offered 
in  evidence,  which  shows  clearly  on  its  face  that  it  has  been  at 
some  time  altered,  but  there  is  no  evidence  to  show  whether  it  was 
done  before  or  after  the  execution  and  delivery  of  the  instrument. 
Some  cases  hold  that  the  plaintiff  is  bound  to  explain  or  account 
for  the  alteration  before  he  can  recover,  if  the  alteration  is  sus- 
picious and  for  the  benefit  of  the  holder.  So,  other  cases  declare 
that,  where  there  is  an  alteration  which  is  not  valid,  the  first  pre- 
sumption is  that  the  alteration  was  made  afterwards.  While  still 
other  cases  assert  that,  when  the  alteration  is  against  the  interest 
of  the  party  who  appears  to  have  made  it,  or  who  claims  under 
the  instrument,  or  where  the  alteration  is  immaterial,  or  where 
there  are  other  circumstances  which  rebut  the  presumption  of 
alteration,  the  whole  question  is  one  for  a  jury,  or  the  justice  as 
a  question  of  fact. 

The  cases  upon  such  questions  will  be  found  collected  in  1 
Smith's  Lead.  Cases,  458,  etc.  in  a  note  to  Master  v.  Miller;  and 
in  2  Parsons  on  Notes  and  Bills,  576,  577,  578,  579,  and  notes. 
A  few  of  the  cases  decided  in  this  State  will  show  how  much  is 
settled  law  here. 

There  is  no  principle  of  the  common  law  which  requires  a  deed 
or  other  instrument  to  be  written  throughout  with  the  same  col- 
ored ink.  The  fact  that  ink  of  different  colors  is  used  may  or 
may  not  afford  evidence  of  a  fraudulent  alteration  of  an  instru- 
ment. It  may  often  be  an  important  item  of  evidence  on  that 
question.  And  it  may  be  consistent  with  the  utmost  honesty. 
There  is  nothing  in  the  fact,  considered  in  itself,  which  will  re- 
quire the  court  to  exclude  the  instrument  for  that  reason,  as  a 
matter  of  law,  though  it  may  be  a  proper  matter  for  the  considera- 
tion of  the  jury,  in  connection  with  the  other  facts  in  the  case,  on 
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the  question  of  a  fraudulent  alteration.  Sr.iHli  v.  McGowan,  3 
Barb.  404,  406. 

The  fact  that  the  name  of  the  grantee  in  an  assignment  of  a 
lease  is  written  upon  an  erasure  of  another  name  does  not  of  itself 
render  the  assignment  a  nullity;  nor  is  it  prima  facie  evidence 
of  the  invalidity  of  the  assignment.  Ih.  But  the  existence  of  an 
erasure  in  a  material  part  of  a  deed,  or  other  instrument,  is  a 
suspicious  circumstance,  requiring  explanation  on  the  part  of  the 
party  producing  it,  and  it  is  the  province  of  the  jury  to  determine 
whether  the  explanation  given  is  satisfactory.  Ih.  The  defend- 
ant cannot  properly  object  to  the  admission  of  the  deed  or  other 
instrument  for  any  purpose,  on  the  ground  that  writing  the  name 
of  the  grantee  upon  such  erasure  made  the  instrument  a  nullity, 
because  the  order  of  proof  on  the  trial  is  a  matter  of  discretion 
with  the  court,  which  may  determine  whether  the  deed  or  the 
explanation  shall  be  first  given  in  evidence.     75. 

When  nothing  appears  but  the  mere  fact  of  an  erasure  or  inter- 
lienation  in  a  material  part  of  the  deed,  of  which  no  notice  is  taken 
at  the  time  of  the  execution,  it  is  a  suspicious  circtimstance,  which 
requires  some  explanation  on  the  part  of  the  plaintiff ;  but  whether 
the  explanation  given  is  satisfactory  or  not  is  for  the  jury  to 
determine.    Jackson  v.  Oshorne,  2  Wend.  555,  559. 

There  is  no  presumption  and  no  rule  of  law  which  authorizes  a 
court  or  jury  to  infer  that  an  instrument  has  been  altered,  or  that 
it  does  not  appear  in  the  same  form  that  it  was  when  it  was  exe- 
cuted, from  the  mere  fact  that  the  body  of  the  instrument,  or  of 
an  indorsement,  is  not  in  the  handwriting  of  the  signer.  Small  v. 
Sloan,  1  BosAV.  352. 

But  when  circumstances  of  suspicion  are  proved,  the  party 
claiming  under  the  paper  may,  properly,  be  required  to  satisfy  a 
jury  that  it  was  signed  in  the  form  in  which  it  appears;  but,  in 
all  other  cases,  the  plaintiff  is  merely  bound  to  prove  the  signa- 
ture of  the  defendant,  which  is  sufficient  prima  facie  evidence  that 
he  assumed  the  obligation  imported  by  the  instrument.    76. 

In  the  case  of  Maybee  v.  Sniff  eri,  2  E.  D.  Smith,  1,  10,  the  deci- 
sions were  carefully  and  fully  reviewed,  and  the  result  thus 
summed  up  by  Woodeuff,  J. :  "In  this  conflict  of  opinion,  it 
appears  to  me  that  the  sensible  rule,  and  the  rule  most  in  accord- 
ance with  the  decisions  of  our  own  State  is,  that  the  instrument, 
Vi'ith  all  the  circumstances  of  its  history,  its  nature,  the  appear- 
ance of  the  alteration,  the  possible  or  probable  motives  to  the  alter- 
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ation  or  against  it,  and  its  effect  upon  the  parties  respectively, 
onght  to  be  submitted  to  the  jury;  and  the  court  cannot  pre- 
sume, from  the  mere  fact  that  an  alteration  on  the  face  of  the 
instrument  (whether  under  seal  or  otherwise),  that  it  was  made 
after  the  signing."  And  see  Tillou  v.  Clinton  &  Essex  Mut.  Ins. 
Go.  7  Barb.  564;  Newell  v.  Salmons,  22  Barb.  647;  Waring  v. 
Smyth,  2  Barb.  Ch.  119;  Aclcer  v.  Ledyard,  8  Barb.  514. 

There  may  be  instances  in  which  it  may  be  material  which 
party  assumes  the  burden  of  proof,  but,  in  this  State,  where  all 
the  parties  may  be  witnesses,  the  determination  of  the  rule,  by 
making  it  a  question  of  fact  for  the  jury,  is  perhaps  as  just  as 
any. 

If  the  plaintiff  produces,  and  seeks  to  recover,  upon  an  instru- 
ment which  has  evidently  been  altered  at  some  time,  any  rule 
which  imposes  an  explanation  upon  his  part,  is  founded  on  a  pre- 
sumption that  he  has  been  guilty  of  a  crime,  or  at  least  of  a  fraud, 
or  that  he  is  cognizant  of  it ;  and  such  a  presumption  violates 
one  of  the  first  principles  of  the  law,  which  is  that  innocence  is 
to  be  presumed  until  guilt  is  proved.  And  if  the  whole  question 
is  left  to  the  jury,  the  practical  effect  must  be  the  same  as  though 
left  with  the  court. 

No  plaintiff  would  fail  to  explain  the  matter  to  a  jury  to  their 
satisfaction,  if  in  his  power  to  do  so,  since  he  would  stand  a 
fthance  of  failing  in  the  action  in  the  absence  of  such  explanation. 
And,  on  the  other  hand,  the  defendant  would  prove  the  alteration 
if  possible,  since  that  would  establish  as  a  fact  that  which  he 
claims  to  improve  to  his  advantage  as  a  presumption. 

It  is  one  of  the  most  common  occurrences  of  our  daily  expe- 
rience to  see  writings  which  have  erasures  and  interlineations, 
which  were  innocently  and  legally  made,  while  it  is  but  occa- 
aionally  that  a  fraudulent  alteration  is  even  alleged,  and,  there- 
fore, the  presumption,  as  a  presumption  of  fact,  would  naturally  be 
in  favor  of  the  fairness  and  innocence  of  the  alteration.  But, 
whether  that  be  so  or  not,  the  whole  matter  is  a  mere  question  of 
fact,  except  so  far  as  it  relates  to  the  matter  of  where  the  burden 
of  proof  lies.  And  when  it  is  settled  that  the  whole  matter  is  a 
question  for  the  jury  on  such  evidence  as  may  be  given,  the  rule 
of  practice  will  be  certain,  while  the  question  of  fact  will  be  sub- 
mitted to  a  proper  tribunal  for  its  final  decision.  See  Artisans' 
Ba?iJc  V.  Backus,  31  How.  242. 
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CI-IAPTEE  IX. 

II.LEGALITY  OF  CONTEACT. 

§  1.  General  Principles. 

That  illegality  in  a  contract  will  render  it  void  is  as  clearly 
settled  as  any  rule  of  law  can  be.  And,  where  the  law  declares 
that  any  particular  contract  is  void,  it  must  of  necessity  refuse 
all  assistance  in  aid  of  its  enforcement,  for  it  would  be  extremely 
inconsistent  to  hold  a  contract  entirely  illegal  and  void,  and  then 
enforce  its  performance,  or  give  damages  for  its  nonperformance. 
And,  consequently,  the  law  does  not  only  excuse  a  party  from 
performing  a  contract  which  was  illegal  when  it  was  made,  but  it 
also  excuses  a  party  from  performing  a  contract  which  was  legal 
when  made,  but  which  has  become  illegal  in  consequence  of  a  sub- 
sequent act  of  the  legislature ;  and  so,  where  one  covenants  not  to 
do  a  thing  which  it  was  lawful  for  him  to  do  at  the  time  of  prom- 
ising, and  an  act  of  the  legislature  afterwards  is  passed  which  com- 
pels him  to  do  it,  this  act  will  repeal  the  covenant  and  excuse  his 
subsequent  acts,  which  are  done  in  pursuance  of  the  act  of  the 
legislature.     Presby.  Church  v.  City  of  N.  Y.  5  Cow.  538. 

Whenever  a  contract  has  been  entered  into  for  the  performance 
of  an  immoral  act,  or  an  act  which  is  contrary  to  the  provisions 
of  an  act  of  the  legislature,  or  to  the  public  policy  of  the  common 
law,  the  courts  will  not  lend  their  assistance  for  the  enforcement 
of  the  contract,  whether  it  be  a  simple  contract  or  even  a  contract 
under  seal.  Forsythe  v.  State,  6  Ham.  21 ;  Toler  v.  Armstrong, 
11  Wheat.  258;  Scudder  v.  Andrews,  2  McLean,  464;  Spalding 
V.  Preston,  21  Vt.  9 ;  Merrick  v.  Trustees,  8  Gill.  59 ;  Saratoga 
County  Bank  v.  King,  44  IST.  Y.  87  ;  Knowlton  v.  Congress  &  Em- 
pire Spring  Co.  57  N.  Y.  518;  Smith  v.  City  of  Albany,  7  Lans. 
14,  61  K  Y.  444;  Pratt  v.  Adams,  7  Paige,  615.  If  the  terms  of 
a  contract  contravene  the  public  policy  of  this  state,  the  courts 
thereof  will  not  lend  their  aid  to  the  establishment  of  its  require- 
ments, irrespective  of  where  the  contract  was  made.  Falvey  v. 
Woolner,  71  App.  Div.  331 ;  Cohen  v.  Berlin  &  Jones  Envelope 
Co.  166  N.  Y.  292. 

So,  where,  from  the  plaintiff's  own  statement  of  his  case  or 
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otherwise,  the  cause  of  action  appears  to  arise  ex  turpi  causa,  or 
the  transgression  of  a  positive  law  of  this  coimtry,  then  the  courts 
will  refuse  their  assistance  in  enforcing  such  claim  by  action. 
Holman  v.  Johnson,  1  Cowp.  341 ;  Fivaz  v.  Nichols,  2  C.  B.  501 ; 
Otis  V.  Harrison,  36  Barb.  210. 

There  is  a  marked  and  settled  distinction  between  executory 
and  executed  contracts  of  a  fraudulent  and  illegal  character. 
Whatever  the  parties  to  an  action  have  executed  for  fraudulent 
or  illegal  purposes,  the  law  refuses  to  lend  its  aid  to  enable  either 
party  to  disturb.  Whatever  the  parties  have  fraiidulently  or  ille- 
gally contracted  to  execute,  the  law  refuses  to  compel  the  con- 
tractor to  execvite  or  pay  damages  for  not  executing,  but  in  both 
cases  leaves  the  parties  where  it  finds  them.  The  object  of  the 
law  in  the  latter  case  is,  as  far  as  possible,  to  prevent  the  contem- 
plated wrong,  and,  in  the  former,  to  punish  the  wrongdoer  by 
leaving  him  to  the  consequences  of  his  own  folly  or  misconduct. 
Smith  V.  Huhhs,  10  Me.  76 ;  Nellis  v.  Clark,  4  Hill,  424,  429 ; 
Knowltmi  v.  Congress  c(-  Empire  Spring  Co.  57  !N".  Y.  518,  534; 
New  York  State  Loan  £■  Trust  Co.  v.  Helmer,  77  N".  Y.  64,  72 
ISTo  recovery  can  be  had  for  value  parted  with  upon  an  illegal  con- 
tract.    Peck  v.  Burr,  10  IST.  Y.  294. 

If  the  illegality  appears  upon  the  face  of  the  contract,  no  proof 
of  illegality  will  be  wanting,  and  the  action  thereon  will  at  once 
fail;  but  if  such  illegality  does  not  so  appear  on  the  face  of  the 
instrument,  it  may  still  be  shown,  through  the  medium  of  parol  or 
oral  testimony,  whether  the  contract  be  under  seal  or  a  mere  simple 
unsealed  written  agreement.  Brown  v.  Brown,  34  Barb.  533. 
But  whenever  the  act  which  is  the  subject  of  the  contract  may,  ac- 
cording to  the  circumstances,  be  lawful  or  unlawful,  it  will  not 
be  presumed  that  the  contract  was  to  do  the  unlawful  act.  Ih. 
And  see  Lewis  v.  Davison,  4  Mees.  &  Wels.  654,  657,  per  Abingee, 
C.  B.  Illegality  is  never  presumed;  on  the  contrary,  everything 
must  be  presumed  to  have  been  legally  done  till  the  contrary  be 
proved.  Ormes  v.  Dauchy,  82  N".  Y.  443  ;  Curtis  v.  Gokey,  68 
X.  Y.  300 ;  Bennett  v.  Clough,  1  B.  &  Aid.  463.  But  when  ille- 
gality is  shown,  that  will  invalidate  the  transaction,  and,  there- 
fore, all  bonds,  agreements  and  guarantees  to  indemnify  persons 
against  the  consequences  of  their  illegal  acts  are  absolutely  null 
and  void,  whether  the  parties  giving  the  bond  of  indemnity  did 
or  did  not  know  of  the  illegality  of  the  transaction.  Duvergier  v. 
Fellows,  10  Barn.  &  Cress.  826 ;  Ives  v.  Jo7ies,  3  Ired.  538.    But 
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when  the  act  to  be  done  is  a  mere  private  trespass,  as  in  the  case  of 
a  levy  on  goods  by  an  officer,  and  the  promisee  did  not  laiow  the 
act  to  be  a  trespass  at  the  time  of  accepting  the  bond  or  of  doing 
the  act,  such  bond  of  indemnity  will  be  valid.  Coventry  v.  Bar- 
ton, 17  Johns.  142 ;  Stone  v.  Hooher,  9  Cow.  154. 

But  a  bond  to  indemnify  a  man  against  the  consequences  of 
publishing  a  libel  would  be  void.  Shackell  v.  Rosier,  2  Bing. 
W.  C.  634.  So  of  a  bond  given  to  a  sheriff  or  constable  to  in- 
demnify him  against  the  consequences  of  permitting  his  prisoner 
to  go  at  large,  or  of  committing  any  other  breach  of  duty. 
Featherston  v.  Hutchinson,  Cro.  Eliz.  199 ;  Morris  v.  Chapman, 
Jones,  24;  Hodson  v.  Wilkins,  7  Greenl.  114;  Ayer  v.  Hutchins, 
4  Mass.  370 ;  Churchill  v.  Perkins,  5  Mass.  641.  So  of  a  promise 
to  pay  a  man  a  sum  of  money  "in  consideration  that  he  will  beat 
another  out  of  such  a  close"  {Allen  v.  Rescous,  2  Lev.  174),  or  of  a 
promise  to  save  him  harmless  if  he  will  confine  and  imprison  an- 
other person.    Fletcher  v.  Harcot,  2  Hut.  55. 

The  contract  which  the  courts  properly  refuse  to  enforce  upon 
the  ground  of  their  illegality  may  be  divided  into  two  general 
classes.  In  the  first,  are  those  which  are  illegal  under  the  com- 
mon law;  and  in  the  second,  are  such  as  are  made  illegal  by  stat- 
ute. The  first  class  includes  contracts  which  are  against  public 
policy  and  comprise  the  most  of  that  class.  Contracts  which  are 
immoral,  which  impede  or  defeat  the  proper  administration  of 
the  law,  that  are  in  restraint  of  trade,  in  restraint  of  marriage, 
which  involve  the  desecration  of  the  Sabbath,  wagering  contracts, 
and  other  agreements  which  are  contrary  to  the  established  and 
general  policy  of  the  commonwealth  or  country,  and  which  are 
prejudicial  to  the  public,  are  included  in  that  general  class.  The 
second  class  relates  to  acts  or  transactions  which  are  expressly  for- 
bidden by  statute.    Moss  v.  Cohen,  158  IST.  Y.  240. 

But  there  may  be  a  class  of  contracts  which  are  unauthorized 
by  law,  and  in  that  sense  illegal,  but  which  contravene  neither 
morality  nor  a  statute,  and  affect  no  public  interest.  Such  con- 
tracts are  not  to  be  regarded  as  so  far  illegal  as  to  justify  courts 
in  refusing  to  enforce  them  where  the  refusal  would  encourage 
fraud,  and  destroy  the  obligations  of  the  particular  contract.     lb. 

§  2.  Contracts  in  Restraint  of  Trade. 

Among  the  contracts  which  at  a  very  early  date  were  declared 
97 
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void  by  the  principles  of  the  common  law,  none  are  more  familiar 
than  those  relating  to  restraints  of  trade.  It  was  early  decided 
in  England,  and  followed  in  many  subsequent  decisions  in  that 
country  and  in  this,  that  a  bond  in  general  restraint  of  trade  is 
void ;  but  if  limited  as  to  time  and  space,  and  reasonable  under  the 
circumstances,  and  supported  by  a  good  consideration,  is  valid. 
See  Mitchel  v.  Reynolds,  1  P.  Wms.  181 ;  Nobles  v.  Bates,  Y  Cow. 
307;  Chappell  v.  Brockway,  21  Wend.  157;  Dunlop  v.  Gregory, 
10  JSr.  Y.  241.  All  of  these  eases,  and  most  if  not  all  of  the  Eng- 
lish cases  which  assert  the  doctrine  that  all  contracts  in  general 
restraint  are  void,  were  cases  where  the  contract  before  the  court 
was  limited  or  partial ;  and  in  all  the  cases  above  cited,  the  par- 
ticular contract  before  the  court  was  sustained.  It  was  held  that 
all  contracts  in  partial  restraint  of  trade  were  presumed  to  be  bad ; 
but  if  the  circumstances  of  the  transaction  were  set  forth  they 
might  be  sufficient  to  rebut  the  presumption,  and  from  those  cir- 
cumstances the  court  might  determine  whether  the  particular  con- 
tract submitted  for  consideration  was  valid  or  not.  Mitchell  v. 
Reynolds,  1  P.  Wms.  181;  Ross  v.  Sadgheer,  21  Wend.  166; 
Weller  v.  Hersee,  10  Hun,  431. 

The  tendency  of  recent  adjudications  is  marked  in  the  direc- 
tion of  relaxing  the  rigor  of  the  doctrine  that  all  contracts  in 
general  restraint  of  trade  are  void  irrespective  of  special  circum- 
stances; and  while  it  cannot  be  said  that  the  doctrine  has  been 
abrogated,  it  is  manifest  from  the  more  recent  authorities  that 
it  has  been  much  weakened,  and  that  the  foundation  iipon  which 
it  was  originally  placed,  has,  by  the  change  of  circumstances,  been 
to  at  least  a  considerable  extent  removed.  Diamond  Match  Co. 
V.  Roeber,  106  W.  Y.  473.  And  it  has  of  late  been  denied  that 
an  inflexible  rule  of  that  kind  has  ever  been  the  law  of  England. 
RoiLsillon  V.  Rousillon,  14  L.  E.  Ch.  Div.  351. 

The  law  has  for  centuries  permitted  contracts  in  partial  re- 
straint of  trade,  when  reasonable ;  and  it  has  been  said  that  the 
true  test  of  validity  is  whether  the  restraint  is  such  only  as  to 
afford  a  fair  protection  to  the  interests  of  the  party  in  favor  of 
whom  it  is  given,  and  not  so  large  as  to  interfere  with  the  in- 
terests of  the  public.  Horner  v.  Graves,  7  Bing.  735.  And  it  is 
now  held  that  where  the  agTcement  affects  the  parties  only  and 
the  contract  against  engaging  in  trade  imposes  no  restrictions  upon 
either  party  that  is  not  beneficial  to  the  other,  it  is  not  opposed  to 
public  policy,  even  if  the  restriction  is  unlimited  both  as  to  time 
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and  territory.  Diamond  Match  Co.  v.  Boeber,  106  JST.  Y.  473 ; 
Hodge  v.  Sloan,  107  JST.  Y.  244;  Leslie  v.  Lorillard,  110  IS.  Y. 
519,  534;  Watertown  Thermometer  Co.  v.  Pool,  51  Hun,  157; 
Tode  V.  Cross,  127  N.  Y.  480.  See  Blauner  v.  Williams  Co.  36 
Misc.  173. 

An  agreement  made  upon  the  dissolution  of  a  copartnership 
and  the  purchase  by  one  of  the  firm  of  the  stock  in  trade,  that 
the  retiring  partner  shall  not  engage  in  the  business  for  a  specified 
time,  or  so  long  as  the  other  shall  continue  in  the  same  business, 
is  not  void  as  in  restraint  of  trade.  Curtis  v.  Oolcey,  68  N.  Y. 
300 ;  Nobles  v.  Bates,  7  Cow.  307 ;  Dunlap  v.  Gregory,  10  IST.  Y. 
241;  Mott  V.  Mott,  11  Barb.  127;  Underwood  v.  Smith,  46  St. 
Rep.  654. 

A  contract  made  as  a  condition  of  the  purchase  of  a  lot  of  cer- 
tain garments,  that  the  seller  will  not  manufacture  and  sell  jack- 
ets of  the  same  design  and  pattern  to  any  other  purchasers,  is  not 
unlawful  as  in  restraint  of  trade,  and  a  breach  of  it  may  be  set  up 
as  a  counterclaim  in  an  action  for  the  purchase  price  of  the  gar- 
ments. Blauner  v.  Williams  Co.  73  IST.  Y.  Supp.  165.  See  also 
Diamond  Match  Co.  v.  Boeber,  106  IST.  Y.  473 ;  Magnolia  Metal 
Co.  V.  Price,  65  App.  Div.  276 ;  Booth  &  Co.  v.  Siebold,  74  N.  Y. 
Supp.  776. 

So,  too,  there  is  a  frequent  class  of  cases  in  which  a  tradesman, 
manufacturer,  or  professional  person  agrees  to  take  a  clerk  ar 
servant  into  his  employment,  upon  an  agreement  by  the  clerk 
or  servant  that  he  will  not  carry  on  the  same  trade,  profession  or 
business  within  certain  specified  limits.  In  such  a  case  the  public 
derives  an  advantage  from  the  enforcement  of  such  a  contract, 
because  the  employer  is  then  free  to  select  able  assistants  whom 
he  may  instruct,  and  to  whom  he  may  communicate  the  secrets 
of  his  trade,  or  the  results  of  his  skill  and  experience  without  any 
fear  that  such  clerk  or  servant  will  afterward  become  a  rival  in 
his  business. 

Such  being  the  general  reasoning  now  recognized  with  regard 
to  contracts  in  partial  restraint  of  trade,  the  next  inquiry  will  bo 
as  to  the  conditions  essential  to  their  validity ;  that  is,  under  what 
circumstances  such  contracts  will  be  deemed  fair  and  reasonable 
by  the  courts. 

In  the  first  place  every  contract  in  restraint  of  trade  must  have 
some  legal  consideration  to  support  it.  If  there  is  no  consideration 
whatever  for  it,  or  if  the  consideration  is  of  no  real  value  the 
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contract  will  be  regarded  either  as  a  fraud  upon  the  rights  of 
the  party  restrained,  or  as  a  mere  voluntary  contract,  a  nudum 
pactum,  and,  therefore,  void.  The  court,  however,  will  not  in- 
quire into  the  adequacy  of  the  consideration.  Hitchcoch  v.  Coker, 
6  Ad.  &  El.  438 ;  Sainter  v.  Ferguson,  7  C.  B.  730.  The  court  can 
have  no  judicial  perception  of  the  ratio  of  the  consideration  to  the 
restriction,  and  if  there  was  a  legal  consideration  of  value  pass- 
ing to  the  contractor,  the  contract  will  be  enforced  without  refer- 
ence to  the  amount  of  that  value.  Ih.;  Tallis  v.  Tallis,  1  El.  &  BI. 
410. 

If  the  restraint  of  trade  contemplated  by  the  agreement  between 
the  parties  be  unreasonable,  such  agreement  is  void  altogether; 
if  not,  it  is  lawful,  the  only  question  being  whether  there  is  a  con- 
sideration to  support  it,  and  the  court  will  not  inquire  into  the 
adequacy  of  the  consideration,  but  will  leave  the  parties  to  make 
the  bargain  for  themselves.  Pillcington  v.  Scott,  15  j\[ees.  &  Wels. 
660;  Beg.  v.  Welsh,  2  El.  &  Bl.  363;  Hartley  v.  Cummings,  5 
C.  B.  247.  Assuming  that  there  is  some  consideration  to  support 
an  agreement  in  restraint  of  trade,  the  reasonableness  and  the 
validity  of  the  contract  will  have  to  be  determined  mainly  by 
reference  to  the  degree  of  restraint  which  it  seeks  to  impose  and 
which  may  be  considered  in  regard,  as  well  to  its  duration,  as  to 
the  superficial  area  over  which  it  is  intended  to  be  operative. 

In  regard  to  the  duration  of  the  restriction,  it  is  now  settled 
that  it  may  continue  during  the  life  of  the  contractor,  and  that 
it  is  limited  neither  to  the  period  during  which  the  contractor 
may  carry  on  his  business,  nor  even  to  the  term  of  his  life.  Hitch- 
cock V.  Coker,  6  Ad.  &  El.  454;  Elves  v.  Crofts,  10  C.  B.  259; 
Mallan  v.  May,  11  Mees.  &  Wels.  653 ;  Rannie  v.  Irvine,  7  Man. 
&  Grang.  969;  Pemberton  v.  Vaughan,  10  Q.  B.  87;  Hastings  v. 
Whitley,  2  Exeh.  611;  Atkyns  v.  Kinnier,  4  Exch.  776;  Tallis 
V.  Tallis,  1  El.  &  Bl.  391. 

In  determining  as  to  the  reasonableness  of  a  contract  in  restraint 
of  trade,  regard  being  had  to  the  extent  of  area  over  Avhich  it  is 
to  be  in  force,  the  court  will  consider  whether  the  restraint  in 
question,  to  which  some  limit  must  be  assigned,  is  larger  and 
wider  than  the  protection  of  the  party  with  whom  the  contract  is 
made  can  possibly  require,  and  if  it  is  so,  such  restraint  must  be 
deemed  unreasonable  in  law,  and  the  contract  which  would  en- 
force it  will  be  void.  Sometimes  difficulty  may  be  felt  in  apply- 
ing the  general  principle  just  stated  to  particular  facts,  and  where 
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the  question  turns  upon  the  reasonableness  or  the  unreasonable- 
ness of  the  restriction  of  the  party  from  carrying  on  trade  or  busi- 
ness within  a  certain  space  or  district,  the  answer  may  depend 
iipon  various  circumstances  that  may  be  brought  to  bear  upon  it ; 
such  as  the  nature  of  the  trade  or  profession,  the  populousness  of 
the  neighborhood,  the  mode  in  which  the  trade  or  profession  is 
usually  carried  on,  and  other  matters  with  which  the  court  can- 
not in  reason  be  supposed  to  be  conversant.  From  the  decided 
cases,  however,  it  will  be  seen  that  the  interest  of  the  party  claim- 
ing protection  has  been  held  to  extend  very  widely. 

In  Homer  v.  Oraves,  7  Bing.  743,  Tindal,  Ci-i.,  J.,  said :  "We 
do  not  see  how  a  better  test  can  be  applied  to  the  question,  whether 
reasonable  or  not,  than  by  considering  whether  the  restraint  is  such 
only  as  to  afford  a  fair  protection  to  the  interests  of  the  party  in 
favor  of  whom  it  is  given,  and  not  so  large  as  to  interfere  with  the 
interests  of  the  public.  Whatever  restraint  is  larger  than  the 
necessary  protection  of  the  party  can  be  of  no  benefit  to  either ;  it 
can  only  be  oppressive,  and  if  oppressive  it  is  in  the  eye  of  the  law 
unreasonable.  Whatever  is  injurious  to  the  interest  of  the  public 
is  void  on  the  grounds  of  public  policy.  itTo  precise  boundary  can 
be  laid  down  within  which  the  restraint  would  be  reasonable,  and 
beyond  which  excessive.  In  Davis  v.  Mason,  5  Term,  118,  where 
a  surgeon  had  restrained  himself  not  to  practice  within  ten  miles 
of  the  plaintiff's  residence,  the  contract  was  held  reasonable,  and 
in  one  of  the  cases  150  miles  was  considered  as  not  an  unreason- 
able distance,  where  an  attorney  had  bought  out  the  business  of 
another  who  had  retired  from  his  profession.  But  it  is  obvious 
that  the  business  of  an  attorney  requires  a  limit  of  a  much  larger 
range,  as  so  much  may  be  carried  on  by  correspondence  or  by 
agents.  And,  unless  the  case  were  such  that  the  restraint  was 
plainly  and  obviously  unnecessary,  the  court  would  not  feel  itself 
justified  in  interfering.  It  is  to  be  remembered,  however,  that 
contracts  in  restraint  of  trade  are,  if  nothing  more  appears  to 
show  them  reasonable,  bad  in  the  eye  of  the  law."  And  see  Boss 
V.  SadgUer,  21  Wend.  166,  167. 

Where  the  plaintiff  and  the  defendant  were  competitors  in 
running  packet  boats  on  the  Erie  canal,  between  Rochester  and 
Buffalo,  and  the  defendant,  for  the  consideration  of  $12,500,  was 
induced  to  sell  out  to  the  plaintiff  his  boats  and  other  property 
connected  with  the  business,  and  to  enter  into  a  bond  in  the  penal 
sum  of  $25,000  that  he  would  not  at  any  time  thereafter  own,  run 
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or  be  interested  in  any  line  of  packet  boats  on  the  canal,  within 
the  limits  before  occupied  by  him,  this  was  held  to  be  a  valid  bond, 
and  an  action  thereon  was  sustained.  Chappel  v.  Broclcway,  21 
Wend.  157,  159.  In  this  case  the  court  remarked  that  "contracts 
which  go  to  the  total  restraint  of  trade,  as  that  a  man  will  not  pur- 
sue his  occupation  anywhere  in  the  State,  are  void."  But  this  re- 
mark was  obiter,  and  the  cases  in  this  State  now  hold  that  the 
boundaries  of  States  are  not  those  of  trade  and  commerce,  and  that 
a  restraint  is  not  necessarily  general  which  embraces  an  entire 
State.    Diamond  Match  Co.  v.  Boeher,  106  IST.  Y.  473. 

Little  profit  can  be  derived  from  an  extended  examination  of  the 
earlier  cases  with  a  view  to  the  application  of  the  facts  and  prin- 
ciples there  stated  to  contracts  of  the  present  day.  The  changed 
methods  of  conducting  modern  business  and  the  scope  and  extent 
of  present  commercial  enterprises  have  little  in  common  with  the 
methods  and  means  of  earlier  times,  and  reasons  for  rules  of  law 
that  then  were  unassailable,  are  now,  in  many  instances,  obsolete, 
and,  as  applied  to  present  cases,  misleading.  The  injury  to  pub- 
lic interests  arising  from  general  contracts  in  restraint  of  trade  is 
now  regarded  as  a  legal  fiction  rather  than  as  an  actual  fact,  and 
the  evils  flowing  from  a  restriction  of  the  liberty  of  parties  to  con- 
tract and  enforce  their  contracts  are  now  weighed  against  the 
possible  evils  arising  out  of  general  contracts  in  restraint  of  trade. 
And  it  may  now  be  said  that  no  contracts  are  void  as  being  in  gen- 
eral restraint  of  trade  where  they  operate  simply  to  prevent  a 
party  from  competing  or  engaging  in  the  same  business.  Leslie  v. 
Lorillard,  110  IST.  Y.  519  ;  Davies  v.  Racer,  72  Hun,  43  ;  Magnolia 
Metal  Co.  v.  Price,  65  App.  Div.  276.  But  it  is  not  to  be  assumed 
that  all  contracts  in  restraint  of  trade  are  valid  and  enforceable. 
A  covenant  in  restraint  of  trade  is  valid  if  it  imposes  no  restriction 
upon  one  party  which  is  not  beneficial  to  the  other,  and  was  in- 
duced by  a  consideration  which  made  it  reasonable  for  the  parties 
to  enter  into  it;  or,  in  other  words,  if  it  was  a  proper  and  useful 
contract,  or  such  as  could  not  be  disregarded  without  injury  to  a 
fair  contractor.  Tlodge  v.  Sloan,  107  IST.  Y.  244.  This  is  the 
spirit  of  the  rule  as  announced  in  the  early  cases,  ignoring  the 
dicta  occasionally  found  therein,  and  divested  of  the  arbitrary 
tests  as  to  time  and  place  by  which  it  was  sometimes  sought  to 
measure  the  reasonableness  of  the  restriction. 

In  construing  covenants  of  this  character  with  a  view  to  ascer- 
tain whether  there  has  been  a  breach,  it  should  be  remembered  that 
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they  are  not  treated  by  the  law  with  special  indulgence.  Parties 
may  undoubtedly  stipulate  as  to  what  shall  be  deemed  a  breach  of 
the  covenant,  and,  in  such  case,  the  parties  would  be  bound  by 
their  contract  and  the  courts  would  enforce  it.  But  in  the  absence 
of  such  stipulation,  the  covenant  should  be  construed  in  accord- 
ance with  its  obvious  purpose  and  object,  and  in  the  light  of  the 
circumstances  under  which  it  was  made.  It  will  not  be  presumed 
that  the  parties  intended  to  accomplish  more  than  to  secure  to  the 
purchaser  of  the  good-will  of  a  trade  or  business  a  guaranty  against 
the  competition  of  the  former  proprietor.  Greenfield  v.  Gilman, 
140  N.  Y.  168.  Therefore,  where  a  person  has  covenanted  not  to 
practice  medicine  or  surgery  within  prescribed  limits  during  a 
specified  time,  under  the  liability  of  payment  of  a  sum  specified 
as  liquidated  damages,  this  will  not  be  construed  as  rendering  the 
covenantor  liable  in  damages  by  reason  of  the  visitation  of  a  single 
patient  as  an  act  of  charity,  but  rather  as  creating  such  liability 
only  where  the  spirit  of  the  contract  has  been  systematically,  or 
habitually,  or  frequently  violated.     lb. 

If  a  physician  binds  himself  not  to  locate  in  a  certain  locality 
to  practice,  it  must  be  shown,  in  order  to  establish  a  breach  of  his 
covenant,  not  only  that  he  practiced  in  that  locality,  but  also  that 
he  located  there.    Amedon  v.  Gannon,  6  Hun,  384. 

A  person  who  has  covenanted  not  to  trade  within  certain  reason- 
able limits  is  bound  by  his  covenant,  although  the  covenantee  may 
have  ceased,  both  by  himself  and  his  agents,  licensees  or  assigns  to 
carry  on  the  trade.  Elves  v.  Crofts,  10  C.  B.  241.  And  where 
a  vendor  has  sold  out  his  business  upon  an  agreement  not  to  set  up, 
embark  in,  or  carry  on  a  trade  within  certain  specified  limits,  he 
will  be  liable  if  he  serves  customers  residing  within  that  district, 
although  he  has  no  residence,  warehouse,  or  place  of  business 
therein,  if  he  procures  such  customers  by  soliciting  their  orders 
within  the  district,  and  then  supplies  them  with  the  goods  at  a 
place  without  such  district.  Turner  v.  Evans,  2  El.  &  Bl.  512. 
And,  finally,  the  exercise  of  a  trade  or  profession  in  the  prohibited 
district  must  be  shown  to  have  been  done  in  opposition  to  the  will 
of  the  covenantee ;  for  if  it  is  done  at  his  request,  to  aid  and  assist 
him,  there  is  no  breach  of  the  covenant.  Bawlinson  v.  Clarice,  14 
Mees.  &  Wels.  191. 

When  the  restraint  is  limited  in  point  of  space,  the  proper  way 
of  measuring  the  limit  is  not  to  take  a  line  as  the  crow  flies,  but 
the  nearest  mode  of  public  access  to  the  point  from  whence  it  is  to 
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be  reckoned.     Woods  v.  Dennett,  2  Stark.  89;  Leigh  v.  Hind,  9 
Barn.  &  Cress.  774. 

§  3.  Corrupting  Legislation. 

Every  person  who  has  interests  which  may  or  will  be  aiTected 
l)y  legislation  may,  both  morally  and  legally,  use  all  fair  and  just 
means  of  persuasion  with  the  members  of  the  legislature  for  the 
protection  or  advancement  of  such  interests.  A  contract  for  pro- 
curing papers,  for  furnishing  information  or  memoranda,  for  pro- 
ducing evidence,  for  making  arguments  before  the  legislature  or 
a  committee  of  that  body,  in  regard  to  matters  of  legislative  cog- 
nizance, properly  before  them,  is  legal  and  valid.  Sedgwick  v. 
Stanton,  14  N".  Y.  289  ;  Jenhins  v.  Hooker,  19  Barb.  435  ;  Mills  v. 
Mills,  36  Barb.  474. 

It  is  the  right  of  every  citizen  who  is  interested  in  any  proposed 
legislation  to  employ  an  agent  for  compensation  payable  to  him, 
to  draft  his  bill  and  explain  it  to  any  committee  or  to  any  member 
of  a  committee,  or  of  the  legislature,  fairly  and  openly,  and  to  ask 
to  have  it  introduced ;  and  contracts  which  do  not  provide  for  more, 
and  services  which  do  not  go  farther,  violate  no  principle  of  law 
or  rule  of  public  policy.    Chesebrough  v.  Conover,  140  IST.  Y.  382. 

But  a  contract  for  lobby  services,  for  personal  influence,  for 
mere  importunities  to  members  of  the  legislature,  or  other  official 
body,  for  bribery  or  corruption,  or  for  seducing  or  influencing 
them  by  any  other  arguments,  persuasions  or  inducements  than 
such  as  directly  or  legitimately  bear  upon  the  merits  of  the  pend- 
ing application,  is  illegal  and  against  public  policy,  and  void. 
Brown  v.  Brown,  34  Barb.  533,  537;  Harris  v.  Roof's  Exrs.  10 
Barb.  489 ;  Chesebrough  v.  Conover,  140  JST.  Y.  382,  387 ;  Mills  v. 
Mills,  40  K  Y.  543;  Milbank  v.  Jones,  127  N".  Y.  370,  374; 
Russell  V.  Burton,  66  Barb.  539 ;  Cary  v.  Western  Union  Tel.  Co. 
20  Abb.  N.  C.  333,  47  Hun,  610. 

An  agreement  in  respect  to  lobby  services,  and  in  effect  provid- 
ing for  the  sale  of  an  individual's  personal  influence  to  procure  the 
passage  of  a  private  law  by  the  legislature,  is  void,  as  being  incon- 
sistent with  public  policy,  and  will  not  support  an  action.  Harris 
V.  Roof's  Exrs.  10  Barb.  489;  Rose  v.  Truax,  21  Barb.  361,  374; 
McKee  v.  Cheney,  52  How.  144.  So  a  contract  to  pay  a  sum  of 
money  in  consideration  of  the  plaintiff's  using  his  influence  with 
the  commissioners  of  docks  to  procure  a  certain  lease  at  a  rent  not 
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exceeding  a  specified  sum  is  contrary  to  pviblic  policy  and  void. 
Pease  v.  Walsh,  49  How.  269;  7  Jones  &  Sp.  514.  The  same 
principle  applies  to  a  contract  contemplating  tlie  nse  of  personal 
influence  or  solicitations  with  public  officers  to  procure  a  contract 
from  a  city  for  lighting  the  streets.  Wilbur  v.  N.  Y.  Electric  Con- 
struction Co.  35  St.  Rep.  81.  An  agreement  to  influence  the 
directors  of  a  corporation  for  the  benefit  of  others,  to  the  prej  udice 
of  the  company,  is  of  the  same  character.  Bliss  v.  Matteson,  45 
N.  Y.  22.  The  same  rule  applies  to  an  agreement  to  pay  a  sum 
of  money  for  the  use  of  personal  interest  with  a  railroad  corpora- 
tion to  obtain  a  contract  for  building  the  road.  Davison  v.  Sey- 
mour, 1  Bosw.  88.  A  contract  for  services  in  securing  contracts 
by  favoritism  from  state  officers,  by  reason  of  social  and  political 
relations  with  them,  and  to  procure  from  such  officers  estimates 
of  the  cost  of  work  which  are  not  open  to  other  bidders,  is  against 
public  policy  and  void.  Drake  v.  Lauer,  93  App.  86 ;  Chese- 
brough  v.  Conover,  140  K  Y.  382. 

§  4.  Wagers,  Betting  and  Gaming. 

The  law  in  relation  to  this  subject  has  already  been  fully  dis- 
cussed so  far  as  it  relates  to  the  statutes  and  decisions  of  this  State. 

§  5.  Violation  of  Sunday  Laws. 

The  Revised  Statutes  contained  certain  provisions  in  regard  to 
the  observance  of  the  Sabbath  and  many  similar  provisions  have 
been  incorporated  in  subsequent  statutes.  Some  of  these  have 
already  been  noticed,  and  without  repeating  them  it  will  be  suffi- 
cient to  cite  a  few  of  the  reported  cases  illustrative  of  the  manner 
in  which  contracts  to  be  performed  on  the  first  day  of  the  week  are 
regarded  by  the  courts. 

An  agreement  to  work  on  the  Sabbath  will  be  void  under  these 
statutes  and  no  compensation  can  be  recovered  for  labor  performed 
on  that  day  unless  it  comes  within  the  exception  as  a  work  of 
necessity  or  charity.  Sun,  etc.  Association  v.  Tribune  Associ- 
ation,  12  Jones  &  Sp.  136. 

Where  an  attorney's  clerk  is  employed  at  a  weekly  salary  and 
performs  services  on  Sunday  upon  a  promise  of  extra  compensa- 
tion, he  cannot  recover  for  labor  done  on  that  day.  Watts  v.  Yan 
Ness,  1  Hill,  76. 
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Where  a  contract  in  effect  requires  services  on  seven  days  in 
each  week  it  is  illegal  and  void.  McClanathan  v.  Friedel,  85 
Hun,  175. 

Where  a  contract  is  to  be  performed  on  demand,  the  demand,  if 
made  on  Sunday,  -will  not  be  sufficient  to  put  the  other  party  in 
default.  Delamater  v.  Miller,  1  Cow.  75.  If  a  magistrate  is  un- 
lawfully required  to  do  public  service  on  Simday,  his  compliance 
does  not  entitle  him  to  compensation.  Palmer  v.  Mayor,  etc.  of 
New  York,  2  Sandf.  318.  When,  from  accident  or  mutual  error, 
the  day  for  the  performance  or  fulfillment  of  a  contract  falls  upon 
Sunday,  the  party  bound  to  perform  it  may  defer' the  performance 
until  the  next  day,  and  a  performance  on  Monday  will  be  a  dis- 
charge from  liability,  or  a  proper  fulfillment  of  the  contract. 
Camphell  v.  International  Life  Ass.  Co.  4  Bosw.  298,  319.  This 
was  so  held  in  a  case  where  the  last  of  thirty  days,  within  which 
there  was  a  right  to  pay  a  premium,  expired  on  Sunday,  and  the 
premium  was  tendered  on  the  Monday  following,  which  was  held 
to  be  in  time,  and  sufficient  to  continue  the  policy  in  force.     Ih. 

When  neither  the  common  law,  nor  any  statute  forbids  any  act 
to  be  done  on  Sunday,  all  such  acts  are  as  valid  if  done  on  Sunday, 
as  though  they  were  done  on  any  other  day  in  the  week.  Sayles  v. 
Smith,  12  Wend.  57.  The  prohibition  of  the  statutes  of  this  State, 
relative  to  the  observance  of  the  Sabbath,  and  against  exposing 
goods  and  chattels  for  sale  on  that  day,  extends  to  those  cases  only 
in  which  there  is  a  public  exposure  of  the  commodities  for  sale  in 
the  streets,  stores,  shops,  warehouses,  or  market-places ;  and  it 
has  no  reference  to  mere  private  contracts  for  the  sale  of  personal 
property,  which  are  made  without  violating  or  tending  to  produce 
a  violation  of  the  public  order  and  solemnity  of  that  day.  Boyn- 
ton  V.  Page,  13  Wend.  425.  And  see  Drury  v.  Defontaine,  1 
Taunt.  131;  Bloxsome  v.  Williams,  3  Barn.  &  Cress.  232.  And, 
therefore,  a  mere  private  sale  of  such  property  on  that  day  is  as 
valid  as  a  sale  on  a  week  day.    Ih. 

In  Fennell  v.  Ridler,  5  Barn.  &  Cress.  406,  it  was  held  that  a 
horse  dealer  could  not  maintain  an  action  upon  a  contract  for  a 
breach  of  warranty  upon  a  sale  of  a  horse  made  on  Sunday.  But 
the  English  statute  is  materially  different  from  ours,  and  the 
decision  was  founded  upon  the  language  of  the  statute. 

It  has  been  held  that  the  sale  of  a  horse  on  Sunday  was  not  void 
under  our  statutes,  unless  it  was  made  affirmatively  to  appear  that 
the  animal  was  publicly  exposed  for  sale  in  violation  of  the  statute. 
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Batsford  v.  Emery,  44  Barb.  618;  Miller  v.  Roessler,  4  E.  D. 
Smith,  234.  In  the  case  last  cited  it  appeared  that  the  sale  was 
concluded  on  Sunday  in  a  drug  store  in  ISTew  York  city,  and  no 
evidence  was  given  that  the  horse  was  shown  at  the  time  of  sale. 
And,  although  it  appeared  that  the  parties  drove  the  horse  on  the 
day  of  the  sale,  there  was  no  evidence  as  to  the  object  of  the  drive, 
nor  that  it  was  accompanied  or  followed  by  any  negotiation,  and 
this  was  held  to  be  insufficient  to  invalidate  the  contract.  And  see 
Greenhury  v.  Willcins,  9  Abb.  206,  note. 

In  an  action  against  a  bailee  for  negligently  using  a  chattel  and 
injuring  it,  it  will  not  be  any  defense  that  the  contract  of  hiring 
was  made  on  Sunday.  Harrison  v.  Marshall,  4  E.  D.  Smith,  271, 
272.  The  court  said:  "The  action,  however,  is  not  for  the  pro- 
ceeds of  the  hiring,  but  for  damages  for  a  wrong  done,  and  for 
such  wrong  I  suppose  the  plaintiffs  may  recover,  although  they 
could  not  recover  the  price  agreed  to  be  paid  for  the  hiring." 

The  compromise  or  settlement  of  an  action  will  be  valid  al- 
though made  on  Sunday.  Shanh  v.  Shoemaker,  18  IST.  Y.  489.  If 
property  is  exposed  to  imminent  danger,  it  is  not  a  violation  of 
the  statute  prohibiting  labor  on  the  Sabbath,  to  preserve  it  on  Sun- 
day, and  remove  it  to  a  place  of  safety.  Parmelee  v.  Wilkes,  22 
Barb.  540. 

In  an  action  to  recover  damages  for  an  injury  to  the  person  of 
the  plaintiff,  by  an  unlawful  and  malicious  act  of  the  defendant, 
it  is  neither  a  defense  nor  matter  in  mitigation  that  the  plaintiff 
was  engaged  in  an  unlawful  game  upon  the  Sabbath  at  the  time 
of  the  injury.     Etchberry  v.  Levielle,  2  Hilt.  40. 

§  6.  Contracts  Tending  to  Promote  Prostitution,  etc. 

All  contracts  which  have  for  their  object  the  promotion  of 
fornication  or  prostitution  are  absolutely  null  and  void,  as  being 
contra  bonos  mores.  If,  therefore,  a  man  gives  a  woman  a  bond, 
covenant,  promissory  note,  or  any  other  security  for  the  payment 
of  money,  in  order  to  induce  her  to  commit  fornication  or  to  live 
with  him  in  a  state  of  concubinage  or  prostitution,  the  contract  or 
security  is  entirely  void,  and  no  action  can  be  maintained  upon  it. 
Robinson  v.  Cox,  9  Mod.  263 ;  Walker  v.  Perkins,  3  Burr.  1568. 
But  there  is  no  immorality  or  illegality  in  providing  for  a  woman 
with  whom  a  man  has  been  previously  living  in  a  state  of  con- 
cubinage and  prostitution.    If,  therefore,  a  man  covenants  to  pay 
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an  annuity  to  a  woman  in  consideration  of  past  cohabitation,  or 
gives  her  a  bond  to  secure  to  her  the  payment  of  money  for  her 
support,  or  the  support  of  her  children,  the  contract  is  valid,  and 
an  action  may  be  maintained  upon  it.  Gibson  v.  Diclde,  3  M.  & 
S.  463 ;  Turner  v.  Vaughan,  2  Wils.  339  ;  Nye  v.  Moseley,  6  Barn. 
&  Cress.  133.  But  if  it  appears  that  the  bond  or  covenant  was 
given  for  the  purpose  of  inducing  the  woman  to  continue  to  live  in 
a  state  of  prostitution,  or  to  continue  a  life  of  prostitution  and 
fornication,  it  will  be  void.  Friend  v.  Harrison,  2  Carr.  &  Payne, 
584;  Trovinger  v.  McBumey,  5  Cow.  253.  And  see  Vincent  v. 
Moriarty,  31  App.  Div.  484.  Every  such  contract  or  engagement, 
however,  which  is  intended  to  secure  the  payment  of  money,  or  to 
make  provision  for  past  cohabitation  or  seduction,  must  be  by  deed 
or  instrument  under  seal,  because  the  consideration  arising  from 
past  seduction  or  prostitution  is  not  sufficient  to  support  an  action, 
even  upon  an  express  promise,  made  orally,  or  by  an  instrument 
not  under  seal.  Beaumont  v.  Reeve,  8  Adi  &  El.  N.  S.  483 ;  Bin- 
nington  v.  Wallis,  4  B.  &  Aid.  650.  And  see  Fisher  v.  Bridges, 
3  El.  &  Bl.  650.  But  where  the  defendant  acknowledged  himself 
to  be  the  father  of  an  illegitimate  child,  which  was  the  issue  of  a 
carnal  intercourse  between  the  plaintiff  and  the  defendant,  and 
the  defendant  promised  by  a  letter  to  pay  to  the  mother  a  specified 
annuity  if  she  would  maintain  the  child  and  keep  their  connection 
a  secret,  it  was  held  that  the  maintenance  of  the  child  was  a  suffi- 
cient consideration  to  sustain  an  action  for  the  recovery  of  the 
annuity.  Jennings  v.  Brown,  9  Mees.  &  Wels.  496,  501.  The 
court  said:  "The  father  might  have  had  the  child  affiliated  on 
him,  and  the  consideration  must  be  understood  to  be  for  ordinary 
provision.  We  think  that  a  sufficient  consideration."  In  some  of 
the  cases  it  is  held  that  a  woman  who  has  been  seduced  may  main- 
tain an  action  upon  a  bond  or  sealed  instrument  which  is  given  as 
a  satisfaction  for  the  injury,  or  as  a  provision  for  her,  while  no 
action  would  lie  upon  a  promissory  note  or  other  unsealed  instru- 
ment ;  and  the  reason  assigned  is,  that  a  bond  or  covenant  is  under 
seal,  which  implies  a  consideration.  But,  in  this  State,  a  sealed 
instrument  may  be  impeached  for  want  of  consideration,  precisely 
like  an  instrument  not  under  seal. 

Whether  an  action  would  lie  upon  a  bond  in  such  a  case,  under 
our  statute,  if  the  proof  showed  clearly  that  there  was  no  consid- 
eration but  the  past  seduction  does  not  appear  to  have  been  decid- 
ed.   It  is  settled  that  the  evidence  would  have  to  be  clear  and  full 
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that  no  other  coBsideration  existed,  if  the  presumption  arising 
from  the  seal  is  to  be  successfully  rebutted.  Childs  v.  Barnum,  11 
Barb.  14. 

If  a  landlord,  who  has  let  lodgings  to  a  woman,  knowingly  per- 
mits her  to  carry  on  the  trade  of  prostitution  under  his  roof,  and 
does  not  take  the  earliest  opportunity  of  evicting  her  and  putting 
a  stop  to  her  trade,  the  courts  will  not  give  him  any  assistance  for 
the  recovery  of  his  rent.  Jennings  v.  Throgmorton,  E.  &  M.  251 ; 
Oirardy  v.  Richardson,  1  Esp.   13. 

But  "a  prostitute  must  have  a  lodging  as  well  as  any  other 
people;"  and  if  she  merely  uses  the  lodging  to  live  in,  and  plies 
her  trade  elsewhere,  the  prostitution  of  her  person  upon  other 
people's  premises,  forms,  of  course,  no  answer  to  the  landlord's 
claim  for  rent.     Crisp  v.  Churchill,  cited  1  Bos.  &  Pul.  340. 

To  defeat  an  action  for  the  price  of  silks,  satins,  and  wearing 
apparel,  furnished  to  a  prostitute,  "it  must  not  only  be  shown  that 
the  plaintiff  knew  that  the  defendant  was  a  prostitute,  but  that  he 
expected  to  be  paid  from  the  profits  of  her  prostitution,  and  that 
he  sold  the  clothes  to  enable  her  to  carry  it  on."  Bowry  v.  Ben- 
net,  1  Camp.  348. 

Where  an  action  was  brought  for  the  charges  of  washing  a 
variety  of  expensive  dresses  and  numerous  gentlemen's  night- 
caps, and  it  appeared  that  the  dresses  were  used  by  the  defendant 
for  the  purpose  of  enabling  her  to  decoy  gentlemen  to  her  bed,  and 
the  nightcaps  for  those  gentlemen  to  sleep  in  when  she  got  them 
there,  and  the  plaintiff  was  aware  of  the  uses  to  which  the  dresses 
and  nightcaps  were  applied,  it  was  held  that  the  plaintiff  was, 
nevertheless,  entitled  to  recover  for  the  washing.  "This  unfortu- 
nate woman,"  (the  defendant)  observed  Bullek,  J.,  "must  have 
clean  linen,  and  it  is  impossible  for  the  court  to  take  into  consider- 
ation which  of  the  articles  were  used  for  an  improper  purpose  and 
which  were  not."  Lloyd  v.  Johnson,  1  Bos.  &  Pul.  340.  A  shop- 
keeper or  dealer  cannot  recover  the  price  of  immoral  or  obscene 
prints  and  libels  sold  by  him.  Fores  v.  Johnes,  4  Esp.  97.  And  a 
printer  cannot  maintain  an  action  against  a  publisher  for  the  price 
agreed  to  be  paid  for  printing  an  indecent,  libelous  and  immoral 
history,  setting  forth  the  amours  and  intrigues  of  a  prostitute. 
Every  servant  and  workman,  "to  the  lowest,"  knowingly  engaged 
in  putting  forth  such  a  work  to  the  public,  is  prevented  from  suing 
for  compensation.  Poplett  v.  Stockdale,  2  Carr.  &  Payne,  200. 
And  see  Stockdale  v.  Onwhyn,  5  Bam.  &  Cress.  173. 
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In  an  action  by  a  tenant  against  a  landlord  to  recover  damages 
for  a  refusal  to  give  possession  of  the  demised  premises,  it  is  no 
defense  that  the  plaintiff  hired  the  premises  with  an  intention  of 
keeping  a  house  of  prostitution  therein,  if  the  landlord  had  no 
knowledge  of  such  intention  at  the  time  of  letting  the  premises. 
O'Brien  v.  Brietenhach,  1  Hilt.  304.  And  the  mere  avowal  by 
the  plaintiff  that  she  intended  to  use  the  premises  for  such  a  pur- 
pose does  not  entitle  the  landlord  to  repudiate  his  contract.     lb. 

§  7.  Contracts  to  Prevent  Competition,  etc. 

Contracts  by  which  the  parties  to  them  combine  for  the  purpose 
of  creating  a  monopoly  in  restraint  of  trade,  to  prevent  competition, 
to  control  and  thus  limit  production,  to  increase  prices  and  main- 
tain them,  are  contrary  to  sound  public  policy  and  are  void.  Cum- 
mings  v.  Union  Blue  Stone  Co.  164  IST.  Y.  401 ;  People  v.  Sheldon, 
139  ¥.  Y.  251 ;  People  v.  Milk  Exchange,  145  K  Y.  267 ;  Judd  v. 
Harrington,  139  N.  Y.  105 ;  Leonard  v.  Poole,  114  IST.  Y.  371 ; 
Amot  V.  Pittston  &  Elmira  Coal  Co.  68  N.  Y.  558;  Stanton  v. 
Allen,  5  Denio,  434;  Hooker  v.  Tandewater,  4  Denio,  349  ;  People 
V.  Fisher,  14  Wend.  9 ;  Coverly  v.  Terminal  Warehouse  Co.  85 
App.  Div.  488,  178  N".  Y.  602.  A  requirement  by  a  county  board 
of  supervisors  that  bidders  for  the  publication  of  the  journal  of 
the  board  shall  use  the  printers'  union  label  is  against  public  policy 
and  unlawful.    People  v.  Edgecomb,  112  App.  Div.  604. 

"Every  contract,  agreement,  arrangement  or  combination  where- 
by a  monopoly  in  the  manufacture,  production  or  sale  in  this 
state  of  any  article  or  commodity  of  common  use  is  or  may  be 
created,  established  or  maintained,  or  whereby  competition  in  this 
state  in  the  supply  or  price  of  any  such  article  or  commodity  is  or 
may  be  restrained  or  prevented,  or  whereby  for  the  purpose  of 
creating,  establishing  or  maintaining  a  monopoly  within  this  state 
of  the  manufacture,  production  or  sale  of  any  such  article  or  com- 
modity, the  free  pursuit  in  this  state  of  any  lawful  business,  trade 
or  occupation  is  or  may  be  restricted  or  prevented,  is  hereby  de- 
clared to  be  against  public  policy,  illegal  and  void."  Laws  of  1899, 
ch.  690,  §  1. 

The  organization,  or  the  co-operation  of  workingmen  is  not 
against  any  public  policy,  but  must  be  regarded  as  having  the 
sanction  of  the  law  when  it  is  for  such  legitimate  purpose  as  that 
of  obtaining  an  advance  in  the  rate  of  wages  or  compensation,  or  of 
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maintaining  sucli  rate.  But  if  the  purpose  of  the  organization  or 
combination  is  to  hamper  or  restrict  the  absolute  freedom  of  the 
citizen  to  pursue  his  lawful  trade  or  calling,  and  through  contracts 
or  arrangements  with  employers  to  coerce  other  workingmen  to 
become  members  of  the  organization  and  to  come  in  under  its  rules 
and  conditions,  under  the  penalty  of  the  loss  of  their  positions, 
and  of  deprivation  of  employment,  then  that  purpose  is  unlawful 
and  contrary  to  the  spirit  of  our  government  and  the  nature  of  our 
institutions.  A  contract  or  arrangement  to  that  effect  is  contrary 
to  public  policy.  Cwrran  v.  Oalen,  152  IST.  Y.  33.  But  it  has  been 
held  that  an  agreement  between  employers  and  a  labor  union  that 
the  former  shall  not  employ  any  help  whatsoever  other  than  those 
belonging  to  and  who  are  members  of  the  latter  and  in  good  stand- 
ing and  who  conform  to  its  rules,  and  shall  cease  to  employ  any 
and  all  employees  who  are  not  in  such  good  standing  and  do  not 
conform  to  such  rules,  is  not  in  restraint  of  trade  or  against 
public  policy,  and  a  note  given  to  the  union  as  collateral  security 
for  the  liquidated  damages  prescribed  for  a  breach  of  such  agree- 
ment is  valid  and  enforceable.  Jacobs  v.  Cohen,  183  ~S.  Y.  207; 
citing  Curran  v.  Galen,  ante,  and  National  Protective  Association 
V.  Cumming,  170  IST.  Y.  315. 

If  the  business  of  a  private  individual  or  corporation  is 
threatened,  with  competition  it  is  not  illegal  or  immoral  to  persuade 
the  competitor  to  abandon  an  enterprise  in  which  both  cannot  suc- 
ceed, and  take  employment  with  the  one  remaining  at  a  stated 
compensation.     Oakes  v.  0.  W.  Co.  143  IST.  Y.  430. 

§  8.  Contracts  against  Public  Policy. 

By  the  term  "public  policy"  is  intended  that  principle  of 
law  which  holds  that  no  citizen  can  lawfully  do  that  which  has 
a  tendency  to  injure  the  public  or  which  is  against  the  public 
good.     Moss  V.  Cohen,  158  E".  Y.  240,  248. 

What  public  policy  requires  is  often  a  vague  and  difficult  in- 
quiry. It  may  require  the  utmost  freedom  of  contract,  within 
the  law,  and  that  business  transactions  shall  not  be  trammeled  by 
unnecessary  restrictions,  and  at  the  same  time  requires  that  the 
contract  shall  not  be  detrimental  to  the  interest  of  the  public. 

There  are  numerous  instances  in  which  contracts  have  been  held 
to  be  void,  because  calculated  to  interfere  with  public  rights  or 
interests,  or  because  of  their  tendency  to  corrupt  public  officers  or 
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destroy  public  morals.  Some  of  these  have  been  sufficiently 
noticed. 

All  contracts  which  have  for  their  object  a  violation  of  the 
elections  laws  will  be  void.  And  the  rule  is  not  limited  to  those 
cases  in  which  officers  are  to  be  chosen  by  ballot;  for  an  agree- 
ment for  a  corrupt  appointment  to  an  office  will  be  as  invalid  as 
that  relating  to  an  elective  office.  An  agreement  between  two 
citizens,  who  are  applicants  for  office,  by  which  one  stipulates  to 
withdraw  his  application  for  appointment  so  as  to  increase  the 
chance  of  the  appointment  of  the  other,  and  the  other  stipulates 
to  pay  the  former  a  portion  of  the  emoluments  of  the  office  in 
consideration  thereof,  and  of  his  aid  in  obtaining  the  office,  is 
void,  as  against  public  policy,  and  no  action  can  be  maintained 
for  the  recovery  of  such  share  of  the  emoluments.  Gray  v.  Hooh, 
4  N.  Y.  449 ;  RoUnson  v.  KaTbfieisch,  5  Sup.  Ct.  (T.  &  C.)  212,  2 
Hun,  683.  So  an  agreement  made  by  a  person  named  as  executor 
in  a  will,  while  the  testator  is  still  living,  and  contrary  to  his 
wishes,  whereby,  for  a  valuable  consideration,  he  agrees  to  re- 
nounce the  office,  is  void.     Staunton  v.  Parlcer,  19  Hun,  55. 

While  an  executor  may  renounce  his  trust,  he  cannot  lawfully 
sell  his  right  to  administer  on  the  estate,  and  any  agreement  by 
which  he  attempts  to  do  so  for  a  consideration  moving  to  him- 
self is  against  public  policy  and  unenforceable.  OaJceshott  v. 
Smith,  104  App.  Div.  384,  185  Js^.  y.  583.  A  husband  and  wife 
and  a  third  party  entered  into  an  agreement  by  which  such  third 
party  was  to  indemnify  the  husband  against  any  debts  of  the  wife. 
It  was  further  provided  that  the  husband  and  wife  would  live 
separate  during  the  rest  of  their  lives,  and  the  contract  recited  that 
previous  to  such  separation  he  had  consented  to  pay  the  wife  during 
life  a  weekly  sum  to  support  herself  and  child,  and  it  was  further 
agreed  that  in  consideration  of  such  agreement  he  would  consent 
to  the  separation,  and  would  not  interfere  with  her  or  disturb  any 
person  harboring  her.  Held,  that  this  contract  was  void  as  against 
public  policy,  as  based  on  an  agreement  looking  to  the  separation 
while  the  husband  and  wife  were  living  together  as  such.  Edic  v. 
Horn,  85  N.  Y.  Supp.  535.  An  agreement  by  a  wife  to  compensate 
an  attorney  for  services  in  an  action  by  her  against  her  husband 
for  a  separation  by  giving  the  attorney  a  percentage  of  what  she 
may  receive  for  her  support  and  maintenance  is  void  as  against 
public  policy.  Matter  of  Braclcett,  99  X.  Y.  Supp.  802,  114  App. 
Div.  257;  Decker  v.  Decker,  Id.;  affirmed  189  K  Y.  502. 
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A  contract  by  defendant  to  pay  plaintiff  an  unmarried  woman, 
a  liberal  sum  each  month  for  the  support  of  a  child  if  she  would 
consent  to  sexual  intercourse  and  have  a  child  by  defendant,  was 
held  not  an  agreement  by  a  putative  father  to  support  his  illegit- 
imate child,  but  a  contract  based  on  a  consideration  of  plaintiif's 
submitting  to  defendant's  immoral  desires,  and  Avas  therefore  unen- 
forceable, as  "contra  honos  mores."  Randolph  v.  Stokes,  125  App. 
Div.  679. 

Where  a  person  receives  a  deputation  to  a  public  office  which 
entitles  him  by  statute  to  a  certain  percentage  upon  the  fees  and 
emoluments  of  the  office  of  his  principal,  and  he,  on  receiving 
this  appointment,  enters  into  an  agreement  to  perform  the  duties 
of  his  office  at  a  fixed  salary,  such  agreement  being  in  violation  of 
the  act  against  buying  and  selling  office,  is  void,  although  it  is 
not  certain  that  the  stipulated  sum  would  be  less  than  the  per- 
centage allowed  by  law.  Tappan  v.  Brown,  9  Wend.  175.  When 
such  corrupt  agreement  has  been  entered  into,  although  the  duties 
of  the  office  have  been  faithfully  performed  by  the  deputy,  no 
action  lies  by  him  against  his  principal  for  the  recovery  of  his 
portion  of  the  fees  and  emoluments  received  by  the  principal.  lb. 

But  in  relation  to  sheriffs,  there  is  no  law  regulating  the  amount 
of  eompe]jsation  which  a  deputy  shall  receive,  as  in  the  last  case 
cited,  and  for  that  reason  the  sheriff  may  reserve  out  of  the  fees  of 
the  office  such  sum  as  he  may  deem  proper,  and  agree  to  give  the 
balance  to  a  deputy,  for  his  services,  which  will  be  a  valid  agree- 
ment. Mott  v.  Bobbins,  1  Hill,  21.  But  where  a  sheriff,  on  ap- 
pointing a  deputy,  takes  an  agreement  from  him  for  the  payment 
of  a  gross  sum,  which  is  not  to  come  out  of  the  profits  of  the  office, 
the  contract  is  void.    lb. 

An  agreement  between  the  plaintiff  and  the  defendants,  by 
which  the  plaintiff  undertook  to  attempt  to  procure  from  the 
treasury  of  the  United  States,  a  return  of  duties  which  had  been 
illegally  exacted  from  the  defendants  by  the  collector  of  the  port, 
for  a  share  of  the  amount  recovered,  the  plaintiff  being  at  the 
time  of  rendering  the  services  an  officer  in  the  custom-house,  was 
held  to  be  illegal  and  void,  as  implying  extortion,  leading  to  abuse, 
and  contrary  to  public  policy.  Satterlee  v.  Jones,  3  Duer,  102.  A 
note  given  in  consideration  of  a  promise,  by  the  payee,  to  use 
his  influence  with  a  city  officer  to  procure  a  favorable  settlement 
of  the  maker's  claims  against  the  city,  is  void.  Devlin  v.  Brady, 
32  Barb.  518.  There  is  no  distinction  in  principle,  between  a 
98 
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contract  for  the  use  of  undue  influence  with  members  of  a  legis- 
lature, and  one  for  the  same  influence  with  directors  of  a  corpora- 
tion. And  where  the  plaintiff  was  employed  by  the  defendant's 
firni  to  procure  from  a  railroad  company  a  contract  for  building 
their  road,  and  agreed  to  pay  him  for  his  services,  if  he  should 
succeed ;  but  the  plaintiff  concealed  his  own  agency,  and  procured 
the  contract  for  the  defendant's  firm,  through  the  influence  of  a 
third  person  with  the  directors  of  the  company,  while  such  third 
person  was  acting  for  the  plaintiff,  under  an  agreement  for  a 
pecuniary  reward,  it  was  held  that  the  contract,  if  not  from  its 
terms,  yet  from  the  nature  of  the  means  that  were  to  be  used  to 
influence  the  directors,  was  void,  as  contrary  to  morality  and  pub- 
lic policy.  Davison  v.  Seymour,  1  Bosw.  88,  94.  The  court  said, 
of  this  contract:  "There  was  in  it  most  of  those  elements  of 
a  vicious  contract,  which  have  avoided  similar  obligations  in  the 
leading  cases  cited.  There  was  secrecy,  applications  to  individ- 
uals, a  concealed  promise  of  compensation,  and  utter  ignorance 
and  recklessness  as  to  the  competency  of  the  party  whose  cause 
he  was  promoting,  and  whose  reward  he  was  to  receive."    Ih. 

An  agreement  between  different  sets  of  bidders  for  a  public 
contract,  by  which  one  agrees,  in  consideration  of  a  sum  of  money 
to  be  paid  by  the  other,  to  withdraw  his  bid,  and  to  assist  the 
latter  to  obtain  the  contract,  is  against  p^iblic  policy,  and  no 
action  will  lie  to  recover  back  the  money  paid  upon  such  contract. 
Sharp  V.  Wright,  35  Barb.  236.  The  rule  is  that  agreements, 
which  in  their  necessary  operation  upon  the  action  of  the  parties 
to  them  tend  to  restrain  their  natural  rivalry  and  competition,  and 
thus  to  result  in  the  disadvantage  of  the  public,  are  against  the 
principles  of  sound  public  policy  and  are  void.  Atcheson  v.  Mal- 
lon,  43  ]Sr.  Y.  147 ;  Mills  v.  Mills,  40  N.  Y.  543 ;  People  v.  Lord, 
6  Hun,  390 ;  People  v.  Stephens,  71  N.  Y.  527 ;  Baird  v.  Sheehan, 
38  App.  Div.  7 ;  Woodworth  v.  Bennett,  23  E".  Y.  273. 

It  was  formerly  held  that  an  agreement  which  had  for  its 
object  the  prevention  or  suppression  of  competition  at  a  public 
sale  was  void  as  against  public  policy.  See  Jones  v.  Caswell,  3 
Johns.  Cas.  29 ;  Doolin  v.  Ward,  6  Johns.  194 ;  Wilbur  v.  How, 
8  Johns.  444;  Thompson  v.  Davies,  13  Johns.  112;  Brachett  v. 
Wyman,  48  N.  Y.  667;  Howell  v.  Mills,  53  N".  Y.  322;  Wheeler 
V.  Wheeler,  5  Lans.  355.  But  it  is  said  that  the  rule  applied  in 
the  earlier  cases  cited  has  been  very  materially  modified  by  the 
later  decisions  of  the  courts,  and  that  it  is  now  settled  that  agree- 
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ments  between  two  or  more  persons  that  all  but  one  shall  refrain 
from  bidding,  and  permitting  that  one  to  become  the  purchaser, 
are  not  necessarily  and  under  all  circumstances  void.  They  may 
he  entered  into  for  a  lawful  purpose,  and  from  honest  motives,  and 
in  such  case  will  be  upheld.  Hopkins  v.  Ensign,  122  IST.  Y.  144^ 
People  V.  Stephens,  71  IST.  Y.  537,  546;  Marsh  v.  Russell,  66 
N.  Y.  288 ;  Marie  v.  Garrison,  83  IST.  Y.  14,  28  ;  Myers  v.  Dorman, 
34  Hun,  115.  The  courts  will  now  look  to  the  intention  of  the 
parties,  and  if  that  be  fair  and  honest,  and  the  primary  purpose 
is  not  to  suppress  competition  but  to  protect  their  own  rights,  and 
there  be  no  fraudulent  purpose  to  injure  or  defraud  others  inter- 
ested in  the  result  of  the  sale,  the  agreement  may  be  upheld.  The 
question  is  one  of  fact  to  be  determined  on  the  evidence  before 
the  trial  court.  Hopkins  v.  Ensign,  122  IST.  Y.  144.  The  principle 
has  been  established  in  this  state  that  security  from  and  limitation 
of  competition  in  a  given  business  is  a  valuable  right  in  connection 
with  said  business,  and  that  there  are  some  contracts  which,  al- 
though they  curtail  competition  to  a  limited  extent,  arc  valid 
and  may  be  enforced.    McCall  Co.  v.  Wright,  198  N.  Y.  143. 

If  an  insolvent  gives  his  note  for  the  debt  to  his  creditor,  upon 
the  understanding  that  such  creditor  is  to  sign  the  insolvent's 
petition,  the  note  will  be  void,  because  it  is  against  public  policy 
and  in  fraud  of  the  law.  Payne  v.  Eden,  3  Gaines,  213.  And  the 
rule  is  the  same  where  the  note  of  a  third  party  is  given  in  part 
payment  of  the  debt.  Yeomans  v.  Chatterton,  9  Johns.  295.  So, 
a  note  which  is  given  by  a  debtor  to  his  creditor,  to  induce  him 
to  withdraw  opposition  to  his  obtaining  a  discharge,  is  void  in 
the  hands  of  the  payee,  or  of  any  holder  without  value,  or  with 
notice.  Wiggin  v.  Bush,  12  Johns.  306.  Such  a  note  being  abso- 
lutely void,  it  cannot  be  revived  by  a  subsequent  promise.  Payne 
V.  Eden,  3  Caines,  213. 

A  promise  by  the  defendant  to  pay  the  plaintiff  the  costs  of  a 
suit  which  he  had  settled,  in  consideration  of  the  plaintiff's  with- 
drawal of  his  opposition  to  the  defendant's  discharge,  under  the 
Insolvent  Act,  is  founded  on  an  illegal  consideration,  and  is  void. 
Waite  V.  Harper,  2  Johns.  386.  A  provision  in  a  contract  which 
will  withdraw  all  controversies  of  the  parties  relating  thereto  from 
the  courts  and  submit  them  to  arbitration,  will  not  be  enforced. 
National  Contracting  Co.  v.  Hudson  River  Water  Power  Co.  192 
ISr.  Y.  209.  But  while  parties  cannot  by  agreement  oust  the  courts 
of  jurisdiction  as  to  controversies  thereafter  to  arise,  one  may 
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properly  agree  not  to  adopt  a  particular  method  in  the  collection 
of  a  judgment,  since  public  policy  is  in  no  way  concerned  with 
the  option  which  every  man  has  to  sue  or  forbear  to  sue.  Gitler 
v.  Russian-  Co.  128  App.  Div.  273.  A  bond  which  is  given  to 
the  agent  or  attorney  of  creditors,  who  is  opposing  the  granting  of 
an  insolvent  debtor's  discharge,  in  consideration  of  his  promise  to 
withdraw  such  opposition,  is  illegal  and  void.  Tuxhury  v.  Miller, 
19  Johns.  311.  So  a  security  given  to  a  creditor  of  a  bankrupt, 
in  consideration  of  his  withdrawing  opposition  to  a  discharge,  is 
void,  though  the  opposing  creditors  have  valid  claims  to  more  than 
the  amount  of  the  note,  and  though  the  debtor  had  no  knowledge 
that  the  note  was  given.  Bell  v.  Leggett,  T  N.  Y.  176.  Such  a 
transaction  is  against  the  policy  of  the  Bankrupt  Law  and  void, 
Ih.  And  the  rule  is  the  same  where  a  bond  is  given  by  a  third 
person  to  the  creditor  for  the  delivery  to  him  of  the  debtor's  notes, 
in  case  the  debtor  should  be  discharged.  Bruce  v.  Lee,  4  Johns. 
410.  The  seal  does  not  preclude  an  inquiry  into  the  consideration, 
and  the  fact  that  the  bond  was  given  by  a  third  party  makes  no 
difference.    Ih. 

An  agreement  by  a  person  entering  the  employment  of  an  ex- 
press company  to  assume  all  risks  of  accident  or  injury,  whether 
occasioned  by  the  negligence  of  the  company  or  any  of  its  members, 
officers,  agents  or  employees  or  otherwise,  and  in  case  of  injury 
to  execute  and  deliver  a  sufficient  release  of  any  claim  therefor, 
tends  to  suspend  the  operation  of  the  common-law  rule  of  liability, 
and  defeat  the  spirit  of  existing  laws  of  the  state  by  destroying 
the  motive  of  the  employer  to  be  vigilant  in  the  performance  of 
his  duty  toward  his  employees,  and  is  void  as  against  public  policy 
and  will  not  constitute  a  defense  to  an  action  for  injuries  sus- 
tained. Johnson  v.  Fargo,  184  IST.  Y.  379.  Contracts  are  illegal 
at  common  law,  as  being  against  public  policy,  when  they  are  such 
as  to  injuriously  affect,  or  subvert  the  public  interests.    Ih. 

All  contracts  which  tend  to  obstruct  or  to  interfere  with  the 
administration  of  public  justice,  and  of  the  laws,  are  contrary  to 
public  policy,  and  utterly  void.  A  contract  to  furnish  evidence  to 
establish  the  claim  of  the  plaintiff  in  an  action  to  be  commenced 
is  against  public  policy  and  void.  Lyon  v.  Ilussey,  82  Hun,  15. 
See  Browne  v.  West,  9  App.  Div.  135,  138.  An  agreement  to  be  a 
witness  for  a  party  in  litigation  to  enforce  its  rights  in  respect  to 
patents  or  inventions  formerly  transferred  to  it  by  the  proposed 
witness,  and  to  give  evidence  in  its  behalf,  is  against  public  policy 
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and  affords  no  consideration  for  a  contract  to  reassign  an  inter- 
est in  the  patents  to  him.  Cowles  v.  Rochester  Folding  Box  Co. 
81  App.  Div.  414.  A  contract  by  which  defendant,  who  was  a 
common  gambler,  agreed  to  pay  plaintiff  25  per  cent,  of  all  claims 
he  might  collect  which  were  defended  or  objected  to  on  the  grounds 
that  they  were  gambling  debts,  amounted  to  the  employment  of  an 
attorney  to  collect  the  fruits  of  a  crime  for  compensation  consist- 
ing of  a  percentage  thereof,  and  was  therefore  against  public  policy 
and  void.    Delahunty  v.  Canfield,  118  App.  Div.  883. 

A  promise  or  contract  to  pay  a  specified  sum  as  liquidated  dam- 
ages, in  the  event  that,  in  a  suit  then  pending,  the  court  shall 
fail  to  make  an  order,  with  a  specified  provision,  affecting  sub- 
stantial interests,  is  contrary  to  public  policy,  and,  therefore,  void. 
Cowdrey  v.  Carpenter,  19  Abb.  373.  If  the  order  stipulated  for 
be  such  as  it  has  been  usual  to  make  in  like  cases,  then  the  con- 
tract is  a  wager,  that,  in  the  case  covered  by  the  contract,  the  court 
will  decide  in  a  particular  manner,  and  such  a  contract  is  void. 
lb. 

An  agreement  by  which  a  person  is  to  be  paid  a  stipulated  sum 
for  giving  testimony,  on  the  condition  that  it  leads  to  the  termina- 
tion of  a  suit  favorably  to  the  other  contracting  party,  who  is  a 
party  to  such  suit,  is  illegal  and  void.  Pollalc  v.  Gregory,  9  Bosw. 
116.  But  an  agreement  that  if  a  person  will  testify  to  all  he 
knows,  the  counsel  for  the  prosecution  will  recommend  that  a 
nolle  prosequi  be  entered  as  to  him,  is  not  against  public  policy. 
Nichelson  v.  Wilson,  60  ISi.  Y.  362. 

An  agreement  to  pay  money  as  an  inducement  to  a  person  to 
suppress  evidence,  or  to  give  evidence  on  one  side  only,  or  not 
to  appear  as  a  witness  in  a  civil  action  or  a  criminal  proceeding 
or  action,  is  absolutely  void.     Collins  v.  Blantern,  2  Wils.  347. 

An  agreement  to  pay  plaintiff  part  of  the  profits  resulting 
from  speculation  in  the  stock  of  a  corporation  undertaken  by  the 
defendants  pursuant  to  advance  information  furnished  them  by  the 
plaintiff,  as  to  the  probable  course  and  developements  of  a  con- 
gressional investigation  into  the  affairs  and  methods  of  said 
corporation,  instituted  and  encouraged  by  the  plaintiff  as  a  prose- 
cuting witness,  and  in  other  ways,  which  investigation  was  in- 
tended to  and  did  seriously  impair  the  reputation  of  said  corpora- 
tion and  resulted  in  a  substantial  decline  in  the  market  price  of  its 
stock,  is  contrary  to  public  policy  and  will  not  sustain  an  action 
for  an  accounting  as  to  the  profits  realized.     Veasey  v.  Allen, 
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173  !N".  Y.  359.  An  agreement  to  recompense  a  party  for  giving; 
his  evidence  in  an  action  to  be  commenced  is  contrary  to  public 
policy  and  will  not  be  specifically  enforced.  Cowles  v.  Rochester 
Folding  Box  Co.  179  IST.  Y.  87.  An  agreement  by  a  physician  to 
receive  in  compensation  for  his  medical  services  and  his  testimony 
as  an  expert  in  behalf  of  an  injured  person  a  percentage  of  the 
recovery  had  against  a  railroad  company,  is  illegal  and  void. 
Laffin  v.  Billington,  86  IST.  Y.  Supp.  267.  So  of  an  agreement  for 
compounding  a  felony ;  and  where  money  was  paid  for  the  purpose 
of  compounding  a  prosecution  for  a  supposed  felony,  it  was  held 
that  it  could  not  be  recovered  back.  Daimouth  v.  Bennett ,  15 
Barb.  541 ;  Haynes  v.  Rudd,  83  IST.  Y.  251.  See  Conderman  v. 
Trenchard,  40  How.  71,  58  Barb.  175,  3  Lans.  108 ;  Buffalo  Press 
Club  V.  Greene,  86  N.  Y.  20. 

And  where  notes  given  in  pursuance  of  a  contract  that  they 
should  be  deposited  with  a  third  person  until  certain  criminal 
prosecutions  against  one  of  the  parties  should  be  "discontinued,"' 
and  that  the  payee  should  not  cause  the  arrest  of  the  party  "on 
any  process  whatever,"  and  should  "cease  all  proceedings  against 
him,"  it  was  held  that  such  notes  were  void,  as  having  been  made 
in  consideration  of  an  obstruction  of  public  justice.  Porter  v. 
Havens,  37  Barb.  343.  An  agreement  to  reimburse  another  for  a 
sum  that  he  might  pay  the  owner  of  a  building  occupied  exclusively 
as  a  dwelling  to  secure  the  consent  required  by  liquor  tax  law, 
providing  that,  to  obtain  a  certificate  authorizing  the  sale  of 
liquor  on  premises  in  a  residential  district,  the  consent  of  two- 
thirds  of  the  owners  of  buildings  within  a  radius  of  two  hundred 
feet,  occupied  exclusively  as  dwellings,  from  the  premises  on 
which  the  liquor  is  to  be  sold  must  be  secured,  is  void  as  against 
public  policy,  and  unenforceable.  Riggs  v.  Ryan,  121  App.  Div. 
301.  There  are  cases,  however,  in  which  there  may  be  a  compro- 
mise of  an  assault  and  battery,  or  other  misdemeanor,  when  the 
party  has  a  remedy  by  a  civil  action,  and  he  acknowledges  satis- 
faction in  writing.  Code  of  Criminal  Pro.  §§  663,  664.  See 
Smith  V.  Crego,  54  Hun,  22. 

§  9.  Usurious  Agreements  or  Contracts. 

Usury  is  frequently  interposed  as  a  defense  to  actions  upon 
written  instruments,  such  as  bills,  notes,  bonds,  and  the  like ;  and 
the  law  on  the  subject  is  generally  treated  under  the  head  of  de- 
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fenses.  But  the  examination  of  the  subject  in  another  volume  is 
sufficiently  comprehensive  to  present  all  the  principles  applicable 
to  this  defense  that  the  space  which  can  be  assigned  to  it  will 
permit. 

§  10.  Contracts  in  Violation  of  Statutes. 

When  the  contract  which  a  plaintiff  seeks  to  enforce  is  ex- 
pressly, or  by  implication,  forbidden  by  statute,  no  court  will  lend 
its  assistance  to  give  it  effect.    Langton  v.  Hughes,  1  M.  &  S.  596 
De  Begins  v.  Armstead,  10  Bing.  110 ;  Wetherell  v.  Jones,  3  B.  & 
Ad.  226;  Cope  v.  Rowlands,  2  Mees.  &  Wels.  157;  Norwich  v 
New  Berlin,  18  Johns.  382 ;  Seneca,  County  Bank  v.  Lamb,  26 
Barb.  595 ;  New  YorTc  Trust  &  Loan  Co.  v.  Helmer,  12  Hun,  35 
Mulldy  V.  Mayor,  3  Hun,  661,  6  T.  &  0.  168,  62  N.  Y.  636 
Swords  V.  Owen,  43  How.  176,  2.  Jones  &  Sp.  277;  Wilking  v 
Richter,  25  Misc.  735 ;  Parks  v.  Jacob  Bold  Packing  Co.  6  Misc 
570.    Sheary  v.  O'Brien,  75  App.  Div.  121.    An  agreement  made 
by  an  attorney  with  a  customs  broker  to  divide  the  fees  received  in 
certain  cases  placed  in  his  hands  by  the  latter  is   enforceable 
against  the  attorney  by  the   recovery   of  the   stipulated   share, 
although  the  contract  is  within  the  prohibition  of  The  Penal  Law. 
(Laws  1909,  chapter  88,  sections  274—276)  as  the  parties  are  not 
in  pari  delicto   and  the  attorney  cannot  set  up   the  statute  to 
enable  him  to  keep  the  entire  compensation.    Irwiw  v.  Curie,  I7l 
IST.  Y.  409.    Where  a  bank  enters  into  a  contract  with  an  individ- 
ual, giving  him  the  exclusive  right  to  do  business  in  a  state,  as 
its  agent,  where  both  the  bank  and  the  individual  knew  that  it 
could  not  lawfully  transact  business,  the  individual  cannot  re- 
cover from  the  bank  for  a  breach  of  the  contract.    People  v.  Mer- 
cantile Co-operative  Bank,  104  App.  Div.  219. 

All  contracts  which  are  made  in  violation  of  a  statvite,  or  which 
have  for  their  object  the  violation  of  a  statute,  are  void;  and  it 
makes  no  difference  whether  it  is  the  consideration  of  the  agree- 
ment, or  the  act  agreed  to  be  done,  which  contravenes  the  pro- 
visions of  the  statute.  Harris  v.  Runnels,  12  How.  (U.  S.)  83. 
A  contract  made  in  violation  of  a  penal  statute,  though  not  ex- 
pressly prohibited  or  declared  void,  is  void  and  imenforceable 
whether  executed  or  executory.  Sirkin  v.  Fourteenth  Street  Store, 
124  App.  Div.  384. 

And  where  the  contract  sought  to  be  enforced  arises  out  of  a 
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violation  of  the  statutes  of  the  State,  the  court  will  leave  the  parties 
to  such  a  contract  precisely  where  it  finds  them,  and  will  not  aid 
either  of  them  in  enforcing  it.  Seneca  County  Bank  v.  Lamb,  26 
Barb.  595 ;  Tylee  v.  Yates,  3  Barb.  228.  A  contract  which  is 
expressly  within  the  prohibition  of  a  statute  is  void,  although  the 
statute  is  only  prohibitory  in  its  terms,  and  does  not  declare  in  so 
many  words  that  all  contracts  herein  forbidden  shall  be  void. 
Barton  v.  Port  Jackson,  etc.  P.  R.  Co.  17  Barb.  397;  Best  v. 
Bauder,  29  How.  489. 

And  where  a  statute  prohibits  the  directors  of  a  plankroad  com- 
pany from  being  concerned  in  any  contract  for  the  making  or  the 
working  of  the  road,  or  any  part  thereof,  any  contract  made  be- 
tween a  plankroad  company  and  a  portion  of  its  directors,  for  the 
construction  of  a  part  of  the  road  by  such  directors,  will  be  ab- 
solutely void.  Barton  v.  Port  Jackson,  etc.  P.  R.  Co.  17  Barb. 
397. 

A  sale  of  lands,  which,  at  the  time  of  the  execution  of  the 
deed,  are  in  the  actual  possession  of  another  person  who  claims, 
under  a  title  thereto,  adverse  to  that  of  the  grantor,  is  void  by  stat- 
ute. Laws  of  1896,  ch.  547,  §  225 ;  Pepper  v.  Haight,  20  Barb. 
429. 

Where  the  consideration  of  a  contract  is  morally  good,  but  the 
contract  is  made  in  violation  of  a  statute  prohibiting  such  agree- 
ments, a  repeal  of  the  prohibitory  statute  will  render  the  contract 
valid.  Central  Bank  v.  Empire  Stone  Dressing  Co.  26  Barb. 
24.  And  where  a  statute  prohibited  the  circulation  of  bank  notes 
or  bills  of  a  denomination  less  than  $5,  and  a  contract  was  made 
in  violation  of  the  statute,  it  was  held  that  a  repeal  of  the  pro- 
hibitory statute  rendered  the  contract  valid.  lb.  And  see  Curtis 
V.  Leavitt,  15  N.  T.  9. 

§  11.  Divisible  Contracts,  Part  Being  Good  and  Part  Bad. 

Where  there  are  both  legal  and  illegal  considerations  for  the 
same  entire  promise  or  contract,  the  general  rule  is,  that  the  whole 
contract  is  void.  And  if  there  is  an  entire  consideration  for  two 
several  contracts,  and  one  of  these  contracts  is  for  the  performance 
of  an  illegal  act,  the  whole  is  void.  But  if  there  are  several  con- 
siderations for  separate  and  distinct  contracts,  and  one  is  good 
and  the  other  bad,  the  one  may  stand  and  be  enforced,  although 
the  other  fails.    The  invalidity  of  the  one  will  not  necessarily  in- 
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duce  the  destruction  of  the  other.  And  in  this  State  the  rule  is, 
that  if  the  good  is  mixed  with  the  bad  it  shall  nevertheless  stand, 
provided  a  separation  can  be  made;  and  the  exceptions  to  this 
rule  are:  1.  Where  a  statute,  by  its  express  terms,  declares  the 
■whole  deed  or  contract  void,  on  acount  of  some  provision  which 
would  mutually  divide  the  emoluments  of  the  office;  and  under 
is  unlawful;  or,  2.  Where  there  is  some  all-pervading  vice,  such 
as  fraud,  which  is  condemned  by  the  common  law,  and  avoids  all 
parts  of  the  transaction,  because  all  are  alike  infected.  Curtis 
V.  Leaviti,  15  E".  Y.  9 ;  Merrill  v.  Agricultural  Ins.  Co.  73  E".  Y. 
452,  466. 

Where  the  law  declares  a  contract  entirely  void,  it  enforces  the 
rule  to  its  utmost  limits.  And,  therefore,  if  the  original  contract 
is  void  for  illegality,  any  new  contract  which  seeks  to  carry  out 
any  of  its  provisions  is  also  void,  although  the  new  contract  is 
founded  upon  a  new,  further,  distinct  and  valid  consideration. 
Gray  v.  Hook,  4  N.  Y.  449.  And  where  G.  and  H.  were  both  ap- 
plicants for  an  office,  and  they  mutually  agreed  that  H.  should 
withdraw  and  use  his  influence  in  behalf  of  G.,  and  that  they 
would  mutually  divide  the  emoluments  of  the  office;  and  under 
this  arrangement  G.  was  appointed,  and  on  his  giving  H.  a  note 
for  a  sum  due  under  the  illegal  agreement,  he  required  from  H. 
a  covenant  to  pay  one-half  of  the  expenses  of  a  suit  against  G. 
touching  his  right  to  the  office ;  and  it  was  held  that  this  covenant 
was  void.    Ih. 

The  courts  will  attempt  the  separation  of  the  good  considera- 
tion from  that  which  is  illegal,  only  in  those  cases  where  the  party 
seeking  to  enforce  the  contract  is  not  the  wrongdoer,  or  the  denial 
of  relief  would  benefit  the  guilty  party  at  the  expense  of  the  in- 
nocent. Saratoga  County  Bank  v.  King,  4:4:  IST.  Y.  87.  If  a  con- 
tract contains  covenants  which  are  void  because  in  restraint  of 
trade,  and  these  enter  into  and  form  part  of  the  entire  considera- 
tion, the  contract  will  be  held  wholly  void  as  between  the  parties 
equally  in  fault  as  to  those  covenants.  If  the  illegal  considera- 
tion appears  upon  the  face  of  the  contract,  as  assignee  of  one 
of  the  parties  will  be  in  no  better  position  than  the  party  him- 
self,   lb. 

There  may  be  cases  in  which  a  valid  contract  is  not  avoided 
by  a  contemporaneous  void  agreement.  And  where  a  written 
sealed  agreement  is  executed,  and  on  the  same  day  the  parties 
make  a  supplementary  agreement  on  a  separate  paper,  but  not 
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under  seal,  which  refers  to  the  sealed  instrument  as  executed  by 
them,  and  this  second  agreement  contains  illegal  provisions,  the 
contracts  will  he  held  to  be  severable,  and  the  prior  one  will  be 
valid,  while  the  subsequent  one  will  be  void.  Ogden  v.  Barker,  18 
Johns.  87. 

So,  one  who  borrows  money  which  was  obtained  by  the  lender 
by  an  illegal  transaction,  cannot  resist  payment  on  the  ground 
of  that  illegality,  if  that  transaction  was  fully  ended  before  the 
loan  and  not  connected  with  it.  Hamilton  v.  Ca-nfield,  2  Hall, 
526. 

The  fact  that  one  party  has  mere  knowledge  of  an  illegal  in- 
tent on  the  part  of  the  other  is  not  such  a  guilty  participation  in 
the  subsequent  illegal  act  of  the  other  as  will  deprive  the  former 
of  his  remedy.  Thus  the  vendor  of  stocks  to  a  corporation,  who 
has  knowledge  that  the  corporation  purchase  for  the  purpose  of 
selling  again  as  a  speculation,  contrary  to  a  prohibition  in  their 
charter,  may  recover  the  value  of  the  stocks  on  an  implied  as- 
sumpsit. Tracy  v.  Talmage,  14  ~N.  Y.  162;  Curtis  v.  Leavitt, 
1~)  1^.  Y.  9.  It  would  be  otherwise,  however,  if  the  contract 
provided  for  the  illegal  use  of  the  stocks,  or  if  the  vendor  did 
anything  beyond  the  sale  in  furtherance  of  it.  lb.  So,  where 
a  vendor  sells  property  in  the  ordinary  course  of  his  business,  a 
bare  knowledge  on  his  part  that  the  buyer  intends  to  put  the  goods 
to  an  illegal  use,  which  intention  may  or  may  not  be  carried  out, 
will  not  vitiate  the  sale,  or  deprive  the  vendor  of  all  remedy  for 
the  purchase  money.  Kreiss  v.  Seligman,  8  Barb.  439.  But 
where  a  party  sells  goods  or  advances  money  to  another  with  a 
knowledge  of  a  design  on  the  part  of  the  latter  to  put  the  goods 
or  his  money  to  an  unlawful  use,  and  he  does  any  act  whatever 
beyond  the  bare  sale,  etc.,  in  aid  or  furtherance  of  the  unlaw- 
ful object,  he  cannot  recover.  Ih.;  RucJcman  v.  Bryan,  3  Denio, 
."UO ;  Morgan  v.  Graff,  5  Denio,  364. 

A  statute  is  void  when  it  depends  upon  a  statute  which  is 
itself  imconstitutional  and  void.  Newell  v.  People,  7  N.  Y.  9 ; 
Sherman  v.  Barnard,  19  Barb.  291. 

If  a  contract  is  not  only  void  but  is  also  illegal,  no  recovery 
can  be  had  for  the  value  parted  with  on  such  contract.  Peek  v. 
Burr,  10  JST.  Y.  294;  Rose  v.  Truax,  21  Barb.  361.  But  where, 
although  the  contract  is  void,  it  is  not  illegal,  as  where  there  is  a 
mere  parol  agreement  for  the  purchase  of  land,  which  is  to  be 
paid  for  by  the  rendition  of  personal  services ;  here  if  the  vendor 
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refuses  to  convey,  the  laborer  may  recover  the  value  of  his  serv- 
ices upon  a  quantum  meruit.    King  v.  Brown,  2  Hill,  485. 

The  right  to  object  to  the  illegality  of  a  transaction  is  not  con- 
fined solely  to  the  parties  to  the  illegal  agreement.  A  third  per- 
son, whose  obligation  was  valid  in  its  inception,  and  against  which 
there  could  be  no  valid  defense  while  in  the  hands  of  a  hona  fide 
holder,  may  defend  himself  on  the  ground  of  the  illegality  through 
which  the  plaintiff  derives  his  title.  Deiuitt  v.  Brisbane,  16  N.  Y. 
508,  513;  Johnson  v.  Bush,  3  Barb.  Ch.  207. 
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CHAPTER  X. 

IMPOSSIBLE   CONTEACTS. 

§  1.  Act  of  God. 

Nothing  is  more  familiar  legal  learning  than  the  general  rule 
that  parties  must  perform  their  contracts  or  respond  in  dam- 
ages for  their  nonperformance.  And  yet  there  are  several  ex- 
ceptions to  this  general  rule.  Among  others  is  the  rule  which 
excuses  performance  of  a  contract  when  that  is  physically  im- 
possible, or  Avhen  it  is  prevented  by  the  act  of  God,  or  by  some 
act  of  the  law.  But  while  there  are  cases  in  which  such  matters 
may  excuse  performance,  the  courts  generally  require  that  a  case 
shall  be  clearly  brought  within  the  rule  before  the  excuse  is  per- 
mitted to  operate  as  a  defense  to  an  action  for  the  nonperform- 
ance of  a  deliberate  agreement. 

There  are  cases  in  which  causes  beyond  human  control  inter- 
vene to  prevent  the  performance  of  a  contract  which  seemed  pos- 
sible at  the  time  when  the  agreement  was  made.  In  such  cases, 
when  the  cause  does  not  arise  from  the  act  of  man,  it  is  generally 
termed  the  act  of  God. 

When  the  performance  of  an  agreement  becomes  impossible 
by  the  act  of  God,  that  is,  by  a  cause  which  could  not  possibly 
be  attributed  to  the  promisor,  and  this  impossibility  was  not  among 
the  probable  contingencies  which  a  prudent  man  should  have  fore- 
seen and  provided  for,  this  will  generally  constitute  a  sufficient 
legal  defense.  Worth  v.  Edmonds,  52  Barb.  40.  But  to  make 
the  act  of  God  a  defense,  it  must  amount  to  an  impossibility  of 
performance  by  the  promisor;  mere  hardship  or  difficulty  will 
not  constitute  a  defense. 

The  nonperformance  of  a  contract  is  not  excused  by  the  act  of 
God,  where  it  may  be  substantially  carried  into  effect,  although 
the  act  of  God  makes  a  literal  and  precise  performance  impossible. 
Williams  v.  Yanderbilt,  28  IST.  Y.  21Y,  affirming  8.  C.  29  Barb. 
491.  Where  a  common  carrier  of  passengers  agrees  to  carry  a 
passenger  from  one  place  to  another  distant  place,  by  a  particular 
vessel,  and  that  vessel  is  not  in  existence  at  the  time,  it  having 
been  destroyed,  without  the  carrier's  knowledge,  by  being  wrecked, 
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this  loss,  if  considered  as  an  act  of  God,  will  not  excuse  the  car- 
rier from  performing  his  contract,  which  was,  substantially,  that 
he  would  carry  the  passenger;  and,  as  this  may  be  done  by  an- 
other vessel,  the  carrier  is  bound  to  use  due  diligence  in  procuring 
another  vessel  for  carrying  the  plaintiff;  and,  for  that  purpose, 
he  must  use  all  the  means  that  a  diligent,  careful  man  exercises  in 
regard  to  his  own  affairs,  and  if  he  neglects  to  do  this,  he  will  be 
liable  to  the  passenger  for  the  resulting  damages.    Ih. 

By  the  "act  of  God,"  is  meant  something  which  operates  with- 
out any  aid  or  interference  from  man.  When  the  loss  is  occa- 
sioned, or  is  the  result  in  any  degree  of  human  aid  or  interference, 
the  case  does  not  fall  within  the  exceptions  of  a  carrier's  liability. 
Merritt  v.  Earle,  29  K  Y.  115,  affirming  S.  C.  31  Barb.  38; 
Mynard  v.  Syracuse,  etc.  E.  R.  Co.  71  N.  Y.  180,  187;  Worth 
V.  Edmunds,  52  Barb.  40,  43 ;  Redpath  v.  Vaughn,  52  Barb.  489, 
48  K  Y.  655. 

Where  sureties  enter  into  a  recognizance  for  the  appearance  of 
a  party  in  court  at  a  specified  time,  and  the  party  dies  before  that 
day,  the  sureties  will  be  discharged.  People  v.  Manning,  8  Cow. 
297;  People  v.  Tuhbs,  37  K  Y.  586. 

Fires  and  floods  are  not  usually  considered  any  excuse  for  the 
nonperformance  of  a  contract.  Booth  v.  Spuyten  Duyvil  Rolling 
Mill  Co.  60  ISr.  Y.  487.  A  contractor  for  the  construction  of  a 
building  may  recover  for  part  performance,  where  the  building, 
while  under  the  exclusive  control  of  the  owner,  and  through  his 
negligence,  was  destroyed  by  fire  before  completion.  Clerke  v. 
Koeppel,  119  App.  Div.  458.  A  tenant  who  covenants  generally  to 
repair  is  bound,  at  common  law,  to  rebuild  if  the  house  is  burned 
by  an  accidental  fire.     Bullock  v.  Dommitt,  6  Term,  650. 

So,  where  there  is  a  covenant  to  build  a  bridge  in  a  substantial 
manner,  and  to  keep  it  in  repair  for  a  specified  time,  the  party 
covenanting  is  bound  to  rebuild  the  bridge,  although  it  was  broken 
down  by  an  unusual  and  extraordinary  flood.  Brecknock,  etc. 
Co.  V.  Pritchard,  6  Term,  750.  And,  generally,  where  a  party 
has  contracted  absolutely  to  do  a  specified  thing  on  or  before  a 
certain  date,  unforeseen  contingencies,  no  matter  of  what  nature, 
are  not  available  as  a  defense  to  the  exaction  of  damages.  Ward 
V.  H.  B.  B.  Co.  125  ]Sr.  Y.  230 ;  Harmony  v.  Bingham.,  12  IST.  Y. 
99 ;  Tompkins  v.  Dudley,  25  JST.  Y.  275 ;  Wheeler  v.  Connecticut 
Mut.  Life  Ins.  Co.  82  K  Y.  543. 

The  principle  upon  which  a  liability  exists  in  such  cases  is. 
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that  if  a  party,  by  his  own  express  contract,  creates  a  duty  or  a 
charge  upon  himself,  he  is  bound  to  make  it  good  if  he  can,  not- 
withstanding any  accident  by  inevitable  necessity ;  for,  if  he  had 
chosen  to  guard  against  any  loss  of  this  kind,  he  should  intro- 
duce it  into  the  contract  by  way  of  exception,  and,  accordingly,  an 
exception  of  accidents  by  fire  and  tempest  is  now  usually  intro- 
duced into  leases,  in  order  to  protect  the  lessee. 

Common  carriers  are  legally  bound  to  carry  goods  in  most  in- 
stances. And  their  liabilities  extend  to  every  case  except  the  act 
of  God  or  of  public  enemies.  But  where  the  loss  or  damage  arises 
from  the  act  of  God,  as  by  storms,  tempests,  and  the  like,  the  loss 
falls  upon  the  owner  and  not  upon  the  carrier.  Amies  v.  Stevens, 
1  Strange,  128 ;  Trent  Navigation  v.  Wood,  3  Esp.  127 ;  Forward 
V.  Pittard,  1  Term,  27,  33 ;  Boss  v.  Hill,  2  C.  B.  890. 

Where  the  performance  of  a  contract  depends  upon  the  con- 
tinued existence  of  a  given  person  or  thing,  and  such  continued 
existence  was  assumed  as  the  basis  of  the  agreement,  the  death  of 
the  person  or  the  destruction  of  the  thing  puts  an  end  to  the  ob- 
ligation. Lorillard  v.  Clyde,  142  IST.  Y.  456;  Stewart  v.  Stone, 
127  !N".  Y.  500.  Executory  contracts  for  personal  services,  for 
the  sale  of  specified  chattels,  or  for  the  use  of  a  building,  are  held 
to  fall  within  this  principle.  Dexter  v.  Norton,  47  N.  Y.  62 ; 
People  V.  Glohe  Mutual  Ins.  Go.  91 IST.  Y.  174 ;  Taylor  v.  Caldwell, 
113  Eng.  C.  L.  826. 

§  2.  Act  of  the  Law,  or  Legal  Impossibility. 

There  are  cases  in  which  a  contract  was  entirely  legal  in  all 
its  terms  and  conditions  at  the  time  of  its  execution;  but  some 
subsequent  act  of  the  legislature  renders  the  performance  of  it 
illegal,  or  it  causes  the  consideration  to  become  illegal,  and,  there- 
fore, void.  In  such  cases  the  statute  repeals  the  covenant  so  far 
as  it  relates  to  the  illegal  portion  of  it,  and  the  party  is  not  bound 
to  perform  it.  Brewster  v.  Kitchell,  1  Salk.  198  ;  Doe  d.  Marquis 
of  Anglesea  v.  Churchwardens  of  Rugeley,  6  Q.  B.  107,  114.  See 
also  Doe  d.  Grantley  v.  Butcher,  6  Q.  B.  115,  note  a. 

But  if  a  man  covenants  not  to  do  a  thing  which  was  then  un- 
lawful, and  an  act  then  comes  and  makes  it  lawful  to  do  it,  such 
act  of  the  legislature  does  not  repeal  the  covenant.  lb.  Where 
existing  laws  prevent  the  legal  possibility  of  performance  of  a 
contract  by  some  particular  persons,  they  must  be  careful  and 
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not  agree  to  do  what  is  a  legal  impossibility  on  their  part;  and 
if  they  neglect  this  precaution,  they  must  abide  the  consequences. 
If  the  performance  of  the  covenant  is  within  the  possibility  of 
performance,  however  improbable  or  absurd  it  may  be,  the  cove- 
nant will  be  upheld.  To  excuse  nonperformance,  it  must  appear 
that  the  thing  to  be  done  cannot  by  any  means  be  accomplished. 
And  where  the  defendant  covenanted  to  perfect  a  patent  right 
in  England  for  the  plaintiff's  benefit,  it  was  held  that  the  fact 
that,  under  the  British  statute,  this  cotild  not  be  done,  did  not 
excuse  him,  it  not  being  shown  that  it  could  not  be  effected  by 
an  act  of  parliament.  Beehe  v  Johnson,  19  Wend.  500.  And 
see  Paradine  v.  Jane,  Aleyn,  27 ;  Beale  v.  Thompson,,  3  Bos.  & 
Pul.  420. 

Where  after  a  contract  is  made  the  law  interferes  and  makes 
subsequent  performance  impossible,  the  party  is  held  to  be  ex- 
cused. Lorillard  v.  Clyde,  142  IST.  Y.  456.  If  the  law  renders 
performance  impossible  the  party  is  excused,  and  this  is  not 
limited  to  subsequent  enactments,  but  the  contract  will  be  deemed 
at  once  dissolved,  if  the  existing  law  renders  performance  impossi- 
ble.    Labaree  Co.  v.  Crossnian,  100  App.  Div.  499. 

Where  a  contract  is  entered  into  in  pursuance  of  the  terms  of 
a  statute  which  authorizes  it,  and  before  the  completion  of  the 
contract  the  statute  is  repealed,  this  will  absolve  the  parties  from 
a  further  performance.  Jones  v.  Judd,  4  IST.  Y.  411.  And  where, 
by  the  terms  of  such  a  contract  for  work  and  labor,  the  full  price 
is  not  to  be  paid  until  the  work  is  completed,  and  a  complete  per- 
formance becomes  impossible  in  consequence  of  the  repeal  of  such 
law,  the  contractor  may  recover  for  the  work  actually  done  at 
the  full  prices  agreed  on.  Ih.  When  the  performance  of  the  con- 
dition of  a  bond  becomes  impossible  by  act  of  the  law,  the  default 
is  excused.  And  where  a  bond  was  given  for  the  appearance  of 
A.,  at  the  next  general  sessions  of  the  county  of  L.,  to  answer  an 
indictment,  etc.,  and  intermediate  the  date  of  the  bond,  and  the 
sitting  of  the  court,  A.  was  arrested  and  committed  to  the  jail  of 
another  county,  and  kept  in  confinement  until  after  the  day  for 
appearance,  this  was  held  to  be  a  good  defense  to  an  action  upon 
the  bond.    People  v.  Bartlett,  3  Hill,  5Y0. 

Where  a  surety  enters  into  a  recognizance  for  the  appearance  at 
court  of  a  principal,  to  answer  an  indictment,  and  subsequently 
the  principal  voluntarily  enlists  as  a  soldier  in  the  United  States 
army,  where  he  is  detained  by  military  authority  when  the  recog- 
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nizance  is  called  and  forfeited,  the  surety  is  not  liable  upon  his 
recognizance.  People  v.  Cooh,  30  How.  110;  People  v.  Cushney, 
44  Barb.  118. 

When  a  covenant  is  legally  senseless  and  impossible,  no  action 
will  lie  upon  it,  as  where  C.  covenants  to  pay  a  sum  of  money  to 
A.,  B.,  and  himself,  C,  or  the  survivor  or  survivors  of  them. 
Faulkner  v.  Lowe,  2  Exch.  595.  In  such  a  case  the  covenant 
provides  for  the  payment  of  money  by  a  man  to  himself,  which 
is  said  to  be  a  legal  impossibility.  lb.  The  covenant  is  not  to  pay 
A.,  B.  or  C,  but  to  pay  A.,  B.  and  C.  on  their  joint  account.    lb. 

§  3.  Physical  Impossibility. 

Pew  contracts  are  made  when  the  parties  know  that  its  perform- 
ance is  an  utter  impossibility.  But  if  such  an  agreement  should 
be  made,  and  the  impossibility  of  the  performance  is  not  only  cer- 
tain but  perfectly  obvious  to  the  promisor,  such  contract  will  be 
absolutely  void  for  its  inherent  absurdity.  Illustrations  of  such 
contracts  would  be,  to  bviild  a  fine,  large  building  in  a  single  day, 
or  to  cross  the  Atlantic,  or  to  go  from  ISTew  York  to  San  Erancisco 
in  a  day. 

But  there  are  numerous  instances  in  which  the  performance  of 
a  contract  by  the  promisor  becomes  impossible  to  him,  and  yet 
he  is  held  liable  for  the  nonperformance.  Except  in  such  instances 
as  have  just  been  specified,  the  general  rule  or  principle  of  law 
is  that,  whenever  a  party  enters  into  an  absolute  and  unqualified 
contract  to  do  some  particular  act,  the  impossibility  of  perform- 
ance occasioned  by  inevitable  accident,  or  some  unforeseen  occur- 
rence over  which  he  had  no  control,  will  not  release  him  from  the 
obligation  of  his  contract,  because  the  casualty  or  accident  might 
have  been  provided  against  by  the  contract.  Booth  v.  Spuyten 
Duyvil  Rolling  Mill  Co.  60  N.  Y.  487 ;  ^Yard  v.  H.  R.  B.  Co. 
125  ]Sr.  Y.  230 ;  Harmony  v.  Bingham,  12  N.  Y.  99 ;  Tompkins 
V.  Dudley,  25  IST.  Y.  275 ;  Wheeler  v.  Connecticut  Mut.  Life  Ins. 
Co.  82  N.  Y.  543.  The  general  rule  is  that  the  unqualified  under- 
taking of  a  party  to  perform  an  act  is  not  to  excused  because 
some  unforeseen  contingency  has  rendered  performance  impossi- 
ble. Labaree  Co.  v.  Grossman,  100  App.  Div.  499.  And  where  a 
party  agreed  to  transport  merchandise  from  the  city  of  New  York 
and  deliver  it  at  Independence,  Missouri,  in  twenty-six  days,  but 
failed  to  deliver  it  within  that  time,  it  was  held  that  the  fact  that 
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a  public  canal,  upon  which  the  goods  were  intended  to  be  trans- 
ported a  part  of  the  distance,  was  rendered  impassible  by  an  un- 
usual freshet,  and  that  this  occasioned  the  detention,  was  no  legal 
excuse  therefor.  Harmony  v.  Bingham,  12  N.  Y.  99.  And  so, 
if  a  party  has  covenanted  and  agreed  to  ship  any  particular  sort 
of  cargo,  such  as  a  cargo  of  guano,  a  cargo  of  corn,  or  of  timber, 
on  board  a  vessel  at  a  specified  port,  the  circumstance  that  no 
guano,  corn  or  timber  was  to  be  procured  at  that  part,  or  that  its 
exportation  had  been  prohibited  by  a  foreign  government,  or  that 
the  loading  of  it  on  board  was  prevented  by  an  embargo,  or  an 
infectious  disorder,  will  constitute  no  answer  to  an  action  brought 
to  recover  damages  for  the  nonperformance  of  the  contract. 
Sjoerds  v.  Luscombe,  16  East,  201 ;  Barher  v.  Hodgson,  3  M.  &  S. 
267 ;  Hills  v.  Sughrue,  15  Mees.  &  Wels.  261.  So,  where  there 
is  a  contract  to  deliver  "prime"  or  "first  class"  teas,  it  will  be  no 
defense  to  show  that  no  such  teas  could  be  procured  at  the  season 
of  the  year  when  they  were  to  be  delivered,  because  none  were  to 
be  found  in  the  market.  Oilpins  v.  Consequa,  1  Peters  C.  C.  86, 
91. 

If  the  impossibility  of  the  performance  has  been  occasioned  by 
the  act  of  a  stranger,  or  by  the  act  of  the  defendant  himself,  it 
constitutes  no  defense  to  an  action.  TTiornharrow  v.  Whitacre,  2 
Ld.  Eaym.  1164;  Hochster  v.  De  La  Tour,  2  El.  &  Bl.  678; 
Warfield  v.  Walking,  30  Barb.  395. 

If  a  married  man  exchanges  mutual  promises  of  marriage  with 
a  single  woman,  it  is  no  answer  to  an  action  by  the  latter  to 
recover  damages  for  nonperformance,  to  set  up  the  impossibility 
of  performance,  or  the  illegality  of  the  second  marriage,  unless 
the  fact  of  the  existing  marriage  of  the  promisor  was  known  to 
the  woman  at  the  time  of  the  making  of  the  contract,  in  which 
case  it  would  be  an  illegal  and  void  contract.  Wild  v.  Harris,  7 
C.  B.  1005 ;  Millward  v.  Littlewood,  5  Exch.  775 ;  Blattmacher 
V.  Saal,  29  Barb.  22. 
99 
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CHAPTER  XI. 

HIGHER  SECURITY,   MERGER,   EXTINGUISHMENT,    ETC. 

§  1.  Merger. 

In  actions  upon  contracts,  it  is  sometimes  the  case  that  a  defense 
is  interposed  which  insists  that  a  subsequent  agreement  has  been 
made  between  the  parties  which  merges  the  original  contract  in 
it,  or  that  the  subsequent  agreement  is  a  substitute  for  it,  or  an 
extinguishment  of  it.  And  when  the  original  contract  has  been 
merged  in  a  subsequent  one,  or  has  been  extinguished  by  it,  no  ac- 
tion can  be  maintained  upon  such  original  agreement.  If,  after  a 
simple  promise  has  been  made,  or  a  simple  contract  has  been  en- 
tered into,  a  new  contract  under  seal  is  executed  for  the  perform- 
ance of  the  same  act  or  duty  as  that  stipulated  for  by  the  simple 
contract,  the  simple  contract  becomes  merged  in  the  higher  secu- 
rity, and  can  no  longer  be  enforced.  If,  therefore,  a  man  borrows 
a  sum  of  money,  and  gives  a  promise  in  writing  to  repay  the 
money  by  a  day  named,  and  he  afterward  executes  an  obligation 
or  bond  under  seal  for  the  repayment  of  the  same  money,  the 
simple  promise  in  writing  under  hand  is  merged  and  extinguished. 
Schack  V.  Anthony,  1  M.  &  S.  573;  Roosevelt  v.  Marie,  6  Johns. 
Ch.  266.  The  question  of  merger  is  one  of  the  intention  of  the 
parties.     N.  Y.  Public  Library  v.  Tilden,  79  IST.  Y.  Supp.  161. 

There  cannot  be  a  contract  under  seal,  and  a  simple  contract 
between  the  same  parties  for  the  payment  of  the  same  debt. 
There  will  be  a  merger  of  the  simple  contract,  whether  the  par- 
ties wish  it  or  not,  for  the  two  contracts  are  incompatible,  and 
the  higher  must  prevail.  Price  v.  Moulton,  10  C.  B.  561,  574. 
For  instance,  by  the  acceptance  of  a  bond  for  a  simple  contract 
debt,  such  as  an  account,  or  a  bill  or  note,  or  the  like,  the  debt 
will  merge  in  the  higher  security;  and  if  a  covenant  be  entered 
into  to  pay  a  sum  of  money  actually  due,  the  remedy  thenceforth 
must  be  upon  the  covenant,  and  not  upon  the  original  cause  of 
action.  Ih.  It  is  said,  however,  that  the  specialty  does  not, 
strictly  speaking,  merge  or  extinguish  the  debt;  but  that  it  merges 
the  remedy  by  Avay  of  proceeding  upon  the  simple  contract.     Ih. 

In  order  to  trace  out  the  full  operation  of  the  doctrine  of  merger, 
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let  us  siippose  that  A.,  being  indebted  to  B.,  in  the  sum  of  $100, 
for  goods  sold  and  delivered,  accepts  a  bill  of  exchange  drawn  upon 
him  by  B.,  at  a  date  certain  for  that  amount,  the  effect  of  that 
transaction  will  be  to  suspend  or  postpone,  until  the  bill  falls 
due,  B.'s  right  of  action  against  A.,  in  regard  to  the  goods  sold. 
Let  us  next  suppose  that  the  bill  thus  given  is  dishonored  at  ma- 
turity, and  that  B.,  in  lieu  of  then  proceeding  against  A.,  as  he 
would  be  entitled  to  do,  in  respect  either  of  this  original  demand 
or  upon  the  bill,  agrees  to  take  A.'s  bond  in  the  penal  sum  of 
$200,  conditioned  for  the  payment  to  B.  of  $100.  and  interest 
thereupon,  at  some  future  day.  Now,  if  default  be  made  in  the 
payment  thus  secured,  the  only  remedy  at  law  available  to  B., 
against  A.,  will  be  by  an  action  upon  the  bond,  his  right  of 
action,  whether  in  respect  of  his  original  claim  or  of  the  bill, 
having  become  merged  in  and  extinguished  by  the  instrument 
under  seal.  To  pursue  this  inquiry  a  step  further,  let  us  suppose 
that  B.  recovers  judgment  in  an  action  upon  the  bond  against  A., 
the  sole  mode  of  obtaining  satisfaction  from  his  debtor  thence- 
forth available  to  B.  will  be  upon  the  judgment  in  which  the 
bond  debt  will  itself  have  become  merged. 

But,  when  a  judgment  is  confessed  by  a  mortgagor  to  the  mort- 
gagee, for  the  same  debt  secured  by  a  chattel  mortgage,  the  mort- 
gage is  not  merged  in  or  extinguished  by  the  judgment,  where 
the  parties  expressly  agree  that  the  judgment  is  taken  as  a  collater- 
al security.  Butler  v.  Miller,  1  JST.  Y.  496,  S.  0.  5  Denio,  159. 
And  see  Day  v.  Leal,  14  Johns.  404.  According  to  the  common 
law  of  this  State,  a  judgment  against  one  of  several  joint  debtors, 
obtained  in  an  action  against  him  alone,  is  a  bar  to  an  action 
against  the  others.  It  is  held  to  be  a  bar  upon  the  ground  that, 
by  the  recovery  of  the  judgment,  the  promise  or  cause  of  action, 
as  to  the  party  sued,  has  been  merged  and  extinguished  in  the 
judgment,  by  operation  of  law  at  the  instance  of  the  creditor. 
Suydam  v.  Barber,  18  N.  Y.  468,  470 ;  Olmstead  v.  ^Yehster,  8 
N.  Y.  413;  Peters  v.  Sanford,  1  Denio,  224;  Pierce  v.  Kearney, 
5  Hill,  82;  Robertson  v.  Smith,  18  Johns.  459;  Benson  v.  Paine, 
9  Abb.  28. 

The  principle  that  a  judgment  against  one  of  several  partners 
or  joint  debtors,  for  partnership  or  joint  debt,  extinguishes  that 
debt,  is  not  applicable  to  a  case  where  one  partner  or  joint  debtor 
unites  with  a  third  person  in  giving  a  note  for  such  debt,  which 
note,  by  agreement,  is  made  and  accepted  by  the  creditor  as  a  mere 
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collateral  security;  and,  in  such  a  case,  a  judgment  on  the  note  does 
not  affect  the  original  indebtedness,  even  as  to  the  partner  who 
signed  it.  Hawhs  v.  Hinchcliff,  17  Barb.  492 ;  Butler  v.  Miller, 
1  N.  Y.  496.  And  where,  in  an  action  on  a  judgment,  the  cred- 
itor recovers  a  second  judgment  for  the  amount  of  the  first,  and 
one  which  is  of  no  higher  nature  than  the  first,  as  when  a  judg- 
ment is  obtained  in  a  justice's  court  upon  a  judgment  rendered 
in  a  justice's  court,  the  latter  judgment  is  no  bar  to  a  new  action 
upon  the  first  judgment,  since  it  does  not  work  any  extinguish- 
ment. Andrews  v.  Smith,  9  Wend.  53 ;  Millard  v.  Whitaker,  5 
Hill,  408.  And  the  same  rule  is  equally  applicable  to  judgments 
in  courts  of  record.    Jackson  v.  Shaffer,  11  Johns.  513. 

Where  the  securities  are  the  same  in  nature  and  degree,  there 
is  no  merger,  since  the  principle  of  merger  is  that  a  contract  of 
an  inferior  degree  is  merged  in  one  of  a  superior  degree,  as  where 
a  bond  is  taken  to  secure  an  ordinary  account,  or  a  bill  or  note. 
And  if  a  party  takes  several  securities  of  the  same  degree  from 
the  same  person,  there  will  not  be  any  merger  of  the  former  secu- 
rities by  those  given  at  a  later  period.  Andrews  v.  Smith,  9  Wend. 
53,  54 ;  Millard  v.  Whitaker,  5  Hill,  408. 

Receiving  a  debtor's  promissory  note  for  his  debt  does  not 
merge  or  extinguish  the  demand.  And  where  a  chattel  mortgage 
is  given  to  secure  the  payment  of  such  note,  the  taking  of  a  new 
chattel  mortgage  upon  the  same  property  will  not  extinguish  the 
first  mortgage.  Hill  v.  Beebe,  13  IST.  Y.  556 ;  Gregory  v.  Thovas, 
20  Wend.  17;  Shuler  v.  Boutwell,  18  Hun,  171.  So,  taking  a 
bond  and  mortgage  as  a  security  for  sealed  notes  will  not  extin- 
guish them.    Phelps  v.  Johnson,  8  Johns.  54,  58. 

A  creditor  has  a  right  to  take  as  many  securities  as  his  debtor 
is  willing  to  give.  And  where  a  mortgagor,  after  the  delivery  of 
a  chattel  mortgage,  gives  his  promissory  notes  for  the  same  debt, 
the  acceptance  of  such  notes  by  the  mortgagee  is  not  a  waiver  of 
the  mortgage  security.  Wescott  v.  Gunn,  4  Duer,  107.  And  see 
Gahn  v.  Niemcewicz,  11  Wend.  312,  S.  C.  3  Paige,  614. 

The  holder  of  a  note  may  take  a  mortgage  of  the  maker  as  a 
security  for  the  payment  of  the  note,  and  this  will  not  discharge  an 
indorser  of  the  note,  if  the  time  of  payment  is  not  extended. 
Artisan's  Bank  v.  Backus,  31  How.  242.  A  judgment  recovered 
in  this  state  against  the  guarantor  of  a  note  made  in  another  state 
and  secured  by  mortgage  on  lands  there,  merges  the  note,  and  up- 
on the  holder  subsequently  proceeding  by  foreclosure  and  realizing 
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a  sum  sufficient  to  pay  the  judgment  with  the  rate  of  legal  inter- 
est allowable  in  this  state,  the  judgment  debtor  is  entitled  to  have 
a  cancellation  of  the  New  York  judgment.  Taylor  v.  Simphins, 
77  N.  Y.  Supp.  591. 

Where  a  note  is  given  upon  a  settlement  and  compromise  be- 
tween the  parties,  all  anterior  matters  are  merged  in  it.  Leland  v. 
Mamning,  4  Hun,  7.  But  where  a  sum  of  money  is  secured  by  a 
deed  and  a  balance  is  struck  for  the  purpose  of  ascertaining  how 
much  remains  due  thereon,  and  the  obligor  admits  the  correctness 
of  the  account  and  promises  to  pay  it,  an  action  will  not  lie  on  this 
account  and  promise,  but  the  action  must  be  brought  on  the 
security.  A  simple  contract  is  merged  in  a  bond,  covenant  or  other 
contract  by  deed  or  record,  but  the  greater  security  is  not  merged 
in  the  lesser.  Young  v.  Hill,  67  ]Sr.  Y.  162,  23  Am.  Rep.  99 ; 
Middleditch  v.  FAlis,  2  Exch.  623 ;  Wood  v.  Edwards,  19  Johns. 
205. 

There  is  one  instance  in  which  a  sealed  instrument  does  not 
merge  or  extinguish  a  simple  parol  contract.  If  the  amount  of 
the  simple  contract  debt  is  entirely  indefinite,  and  the  bond  or 
other  sealed  instrument  is  for  a  sum  certain,  and  is  taken  as  a 
collateral  security,  there  will  not  be  any  merger  of  the  simple 
contract  debt.  Day  v.  Leal,  14  Johns.  404 ;  Norfolk  R.  R.  Co.  v. 
McNamara,  3  Exch.  628.  And  see  Bank  of  Chenango  v.  Hyde,  4 
Cow.  567 ;  Jackson  v.  Shaffer,  11  Johns.  513.  Where  an  execu- 
tory contract  of  sale  of  a  manufacturing  plant  provided  that  the 
sellers  should  not  engage  in  the  manufacture  of  the  same  article  or 
use  the  firm  name  of  the  company,  they  had  no  right  to  resume 
that  business  unless  they  were  able  to  show  affirmatively  that  the 
provision  of  the  contract  had  been  merged  in  a  subsequent  agree- 
ment, and  this  was  not  done  by  the  mere  showing  that  a  paper 
signed  by  some  of  the  original  contracting  parties,  was  found  in 
the  possession  of  the  purchaser  to  whom  the  conveyance  was  sub- 
sequently made,  or  in  the  possession  of  its  attorneys,  agreeing  that 
some  of  the  sellers  would  not  engage  in  such  business  for  a  limited 
period.     Union  Mills  v.  Harder,  116  App.  Div.  22. 

A  bond  and  mortgage,  when  given  as  collateral  security  for  the 
payment  of  a  promissory  note,  does  not  extinguish  the  note,  even 
though  there  is  a  proviso  against  personal  liability  on  the  mortgage. 
Ainslie  v.  Wilson,  7  Cow.  662.  So  the  acceptance  of  a  mortgages 
or  other  collateral  security,  for  the  payment  of  a  debt,  neither 
satisfies  the  original  demand,  nor  suspends  the  right  of  action  to 
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enforce  it.  Taggard  v.  Curtenius,  15  Wend.  155 ;  Palmer  v. 
Gurnsey,  1  Wend.  248.  A  provision  in  a  deed  from  the  mortgagor 
to  the  mortgagee  that  the  mortgage  is  not  to  be  considered  as 
merged  in  the  title,  but  is  to  be  held  as  protection  to  the  title,  must 
be  deemed  to  protect  the  grantee  against  any  liens  or  charges 
which  might  have  intervened,  and  where  there  are  no  such  liens, 
the  mortgage  will  not  be  deemed  to  survive  so  as  to  be  enforceable 
by  the  executors  of  the  grantee  as  against  her  devisees  of  the  prop- 
erty.   Coon  V.  Smith,  88  IST.  Y.  Supp.  261. 

If  a  vendor,  at  the  time  of  delivering  a  deed  of  lands,  promises 
that  if  the  vendee  will  accept  the  deed  and  pay  the  purchase  money, 
he,  the  vendor,  will  pay  an  assessment  upon  the  premises  when 
due,  this  agreement  is  not  merged  in  the  deed.  Remington  v. 
Palmer,  62  IST.  Y.  31.  I^or  would  an  agreement  by  the  grantee  to 
assume  a  mortgage  on  the  premises  be  merged  in  the  deed.  Taintor 
V.  Hemmingway,  18  Hun,  458.  See  Barker  v.  Bradley,  42  N.  Y. 
316;  Slawson  v.  Wathins,  2  Abb.  IST.  C.  366,  note;  Smith  v.  Hol- 
brook,  1  Sheld.  474 ;  Su-pervisors  of  Schenectady  v.  McQueen,  15 
Hun,  551. 

The  purchase  by  the  owner  of  the  fee  of  property  of  an  out- 
standing lease  thereon  will  not  merge  the  title  to  a  building  which 
is,  under  the  lease,  regarded  as  personal  property  which  the  ten- 
ant has  the  right  to  remove  so  as  to  deprive  him,  or  one  who  pur- 
chases from  him,  of  the  right  to  remove  it  as  against  an  owner  of 
the  fee  acquiring  title  through  the  foreclosure  of  a  prior  mort- 
gage, where  it  was  not  his  intention  that  there  should  be  such 
merger.    Sweet  v.  Henry,  175  !N".  Y.  268. 

When  the  debt  of  a  principal  is  a  mere  simple  contract  debt, 
and  a  third  person  as  a  surety  enters  into  a  sealed  covenant  for  the 
payment  of  such  debt,  this  sealed  instrument  will  not,  by  mere 
operation  of  law,  extinguish  the  simple  contract  debt.  White  v. 
Cuyler,  6  Term,  176;  Holmes  v.  Bell,  3  Man.  &  Grang.  213; 
Twopenny  v.  Young,  3  Barn.  &  Cress.  211.  So  if  one  of  two 
makers  of  a  joint  and  several  promissory  note  executes  to  the 
holder  a  mortgage  to  secure  the  amount,  and  covenants  therein  to 
pay  it,  the  other  maker  is  not  discharged ;  the  remedy  given  by  the 
specialty  being  confined  to  one  of  the  debtors  only,  and,  therefore, 
not  coextensive  with  that  which  the  creditor  had  upon  the  note. 
Ansell  V.  Baker,  15  Q.  B.  20 ;  Solly  v.  Forhes,  2  Brod.  &  Bing.  38. 

Where  a  judgment  is  recovered  in  one  of  the  courts  of  this  State, 
upon  a  cause  of  action  arising  out  of  a  tort,  the  judgment  is  a 
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merger  of  the  original  cause  of  action,  and  the  defendant  cannot 
be  arrested  in  an  action  upon  such  judgment.  Goodrich  v.  Dun- 
bar, 17  Barb.  644;  McButt  v.  Hirsch,  4  Abb.  441;  Mallory  v. 
Leach,  14  Abb.  449,  note,  8.  C.  23  How.  507.  Recovery  of  a 
judgment  on  promissory  notes  merges  them  in  the  judgment  and 
they  are  no  longer  available  as  demands  or  counterclaims.  Lytle 
V.  Crawford,  69  App.  Div.  273 ;  Candee  v.  Sjnith,  98  W.  Y.  349. 
As  to  the  effect  of  a  jvidgment  rendered  in  another  State,  see 
Wanzer  v.  De  Baun,  1  E.  D.  Smith,  261 ;  Besley  v.  Palmer,  1 
Hill,  482 ;  Suydam  v.  Barher,  18  N.  Y.  468 ;  Mahaney  v.  Perir 
man,  1  Abb.  34 ;  Arthurian  v.  Dalley,  20  How.  311. 
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CHAPTEE  XII. 

PEEFOEMANCE. 

§  1.  Prevention  and  Dispensation. 

It  is  a  principle  of  law  that  he  who  prevents  a  thing  from  being 
done  shall  not  avail  himself  of  the  nonperformance  which  he  him- 
self has  occasioned.  Kingsley  v.  City  of  Brooklyn,  78  N.  Y.  200; 
Hochster  v.  De  La  Tour,  20  Eng.  L.  &  Eq.  157,  ICO ;  2  El.  &  Bl. 
678 ;  Burtis  v.  Thompson,  42  IST.  Y.  246 ;  Dolan  v.  Bodgers,  149 
]Sr.  Y.  489,  491 ;  Vandergrift  v.  Cowles  Engineering  Co.  161  IST.  Y. 
435,  443.  And  where  one  party,  by  doing  a  previous  act,  would 
acquire  a  right  to  any  debt  or  duty,  and  the  other  party  prevents 
him  from  doing  it,  he  acquires  the  right  as  completely  as  though 
it  had  been  actually  done.  Every  contract  contains  an  implied 
undertaking  on  the  part  of  each  party  that  he  will  not  intentionally 
and  purposely  do  anything  to  prevent  the  other  from  carrying  out 
the  agreement  on  his  part.  Cameron-Hawn  Bealty  Co.  v.  City 
of  Albany,  207  IsT.  Y.  377. 

If  one  man  is  to  pay  money  to  another,  upon  an  act  being  done, 
and  the  other  is  ready  and  offers  to  do  the  act,  and  the  party 
hinders  him,  this  is  tantamount  to  performance,  and  the  party 
acquires  a  complete  right  to  the  money,  because  it  is  a  principle, 
that  he  who  prevents  a  thing  from  being  done  shall  not  avail  him- 
self of  the  nonperformance  which  he  has  occasioned.  Where  there 
is  a  written  contract  for  the  performance  of  a  particular  job  of 
work  by  a  specified  time,  and  the  completion  of  the  work  is  de- 
layed by  changes  and  alterations  made  at  the  request  of  the  em- 
ployer, this  will  be  such  an  extension  of  the  time  of  performance 
as  will  relieve  the  contractor  from  damages  for  not  completing  the 
work  within  the  specified  time.    Van  Buskirlc  v.  Stow,  42  Barb.  9. 

So  where  an  agreement  was  entered  into  between  the  plaintiff 
and  the  defendant,  that  the  plaintiff  should  pull  down  and  pros- 
trate the  wall  of  three  houses,  and  erect  on  the  site  thereof,  a  malt- 
house  and  other  buildings,  and  receive  a  certain  sum  of  money  for 
his  pains,  and  the  plaintiff  showed  that  he  was  ready  and  offered 
to  do  the  work,  but  that  the  defendant  prevented  him,  it  was  held 
that  the  defendant  was  bound  to  pay  the  money,  and  that  he  ought 
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not  to  take  advantage  of  his  own  wrong.  Peters  v.  Opie,  1  Vent. 
177;  Collins  v.  Price,  5  Bing.  132 ;  Ferry  v.  Williams,  8  Taunt.  70 

If  the  obligee  of  a  bond  has  himself  prevented  the  obligor  from 
fulfilling  the  condition  of  the  bond,  he  shall  never  take  advantage 
of  the  nonperformance  of  the  condition,  for  that  would  be  enabling 
him  to  benefit  by  his  own  wrong.  Hayward  v.  Bennett,  3  C.  B. 
423 ;  Holme  v.  Guppy,  3  Mees.  &  Wels.  389. 

And  where  a  manufacturer,  by  a  contract  of  sale,  had  agreed 
to  manufacture  and  deliver  to  a  purchaser  certain  goods  and  chat- 
tels by  a  day  certain,  and  the  purchaser,  before  the  time  appointed 
for  the  delivery,  told  the  manufacturer  he  need  not  manufacture 
them,  as  he  had  no  occasion  for  them,  and  would  not  accept  or  pay 
for  them,  performance  by  the  manufacturer  was  held  to  have  been 
prevented  and  dispensed  with,  for  performance  may  be  prevented 
by  word  of  mouth  as  well  as  by  downright  physical  force ;  and  it 
was  held  that  the  manufacturer  might,  without  making  or  tender- 
ing the  goods,  maintain  an  action  against  the  purchaser  for  the 
breach  of  the  contract,  and  that  he  was  entitled  to  a  verdict  on  an 
issue  denying  the  allegations  that  he  was  ready  and  willing  to  per- 
form the  contract,  but  that  the  defendant  refused  to  accept  the 
goods,  and  prevented  and  discharged  the  plaintiff  from  manu- 
facturing and  delivering  them.  Cort  v.  Amhergate,  etc.  R.  B.  Co. 
17  Q.  B.  127 ;  Ripley  v.  McClure,  4  Exch.  345 ;  Jones  v.  BarUey, 
2  Doug.  684. 

"Whenever  one  party  has  absolutely  refused  to  perform,  or  has 
rendered  himself  incapable  of  performing  his  part  of  the  contract, 
he  puts  it  in  the  power  of  the  other  party,  either  to  sue  for  a 
breach  of  it,  or  to  treat  the  contract  as  rescinded  or  abandoned, 
and  to  sue  on  a  quantum  meruit,  for  the  work  actually  done.  De 
Bemardy  v.  Harding,  8  Exch.  822 ;  Planche  v.  Colhurn,  8  Bing. 
14.  A  hotel  keeper  at  a  railroad  center  bought  whiskey  to  be  paid 
for  one-half  in  cash  and  one-half  in  horse-hire  to  the  seller's  travel- 
ing agent:  Held,  that  the  buyer  by  removing  the  establishment 
to  a  distant  place  put  it  out  of  his  power  to  perform  and  was 
bound  to  pay  the  balance  owing  to  the  seller  in  cash.  Mu.rphy  v. 
Dernherg,  84  App.  Div.  101 ;  citing  N.  Y.  News  Publishing  Co. 
v.  National  Steamship  Co.  148  JST.  Y.  39. 

Where  two  parties  enter  into  a  contract  which  is  to  be  performed 
at  a  future  day,  and,  before  the  day  for  performance  arrives,  one 
of  them  gives  the  other  notice  that  he  does  not  hold  himself  bound 
by  it,  the  other  is  at  liberty  to  treat  such  renunciation  as  a  breach 
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of  the  contract,  without  waiting  the  arrival  of  the  day  fixed  for  its 
performance.  Danube  &  Blade  Sea,  etc.  R.  R.  Co.  v.  Xenos,  11 
J.  Scott  ]Sr.  S.  152 ;  Burtis  v.  Thomp.Hon,  42  JST.  Y.  246 ;  Hochster 
V.  De  La  Tour,  2  El.  &  Bl.  678 ;  Shaw  v.  Republic  Ufe  Ins.  Co. 
69  N.  Y.  289;  Howard  v.  Daly,  61  IST.  Y.  362.  See  Freer  v. 
Denton,  61  IST.  Y.  492. 

§  2.  Default  in  Doing  the  First  Act. 

Sometimes  the  performance  of  a  contract  by  one  party  depends 
upon  something  which  is  to  be  previously  done  by  the  other ;  and 
when  it  appears,  from  the  terms  of  the  agreement  or  the  nature  of 
the  case,  that  the  things  to  be  done  were  not  intended  to  be  con- 
current acts,  but  the  performance  by  one  party  was  to  precede  tha  t 
of  the  other,  then  he  who  is  in  default  in  doing  the  first  act  may 
be  sued  although  nothing  has  been  done  or  offered  by  the  other 
party.  Morris  v.  Sliter,  1  Denio,  59 ;  Meriden  Britannia  Co.  v. 
Zlngsen,  48  IST.  Y.  247;  Howard  v.  American  Mfg.  Co.  162  IST.  Y. 
347.  But  no  action  will  lie  in  favor  of  the  party  who  is  to  do  the 
first  act  for  nonperformance  of  the  contract  by  the  other  until  he 
has  put  the  other  in  default  by  performing  his  part  of  the  con- 
tract, or  being  ready  and  willing  to  perform  it.  And  where,  by 
the  terms  of  the  contract,  the  acts  are  to  be  concurrent,  it  is  the 
duty  of  him  who.  seeks  to  maintain  an  action  for  its  breach,  either 
by  way  of  damages  for  its  nonperformance,  or  for  the  recovery  of 
money  paid  thereon,  not  only  to  be  ready  and  tender  performance 
upon  his  part,  but  he  must  demand  performance  from  the  other 
party.  Ziehen  v.  Smith,  148  W.  Y.  558  ;  Higgins  v.  Eagleton,  155 
X.  Y.  466 ;  Glenn  v.  Bossier,  156  N.  Y.  161 ;  Gazley  v.  Price,  16 
Johns.  267 ;  Vandergrift  v.  Cowles  Engineering  Co.  161  IST.  Y. 
435. 

Every  possible  condition  which,  according  to  the  terms  of  the 
bargain,  is  in  the  nature  or  order  of  things  precedent  to  be  per- 
formed by  the  plaintiff,  must  be  duly  accomplished,  or  must  be 
dispensed  with  on  sufiicient  ground,  before  an  action  can  be  main- 
tained ;  for,  ^vhen  the  action  is  brought,  it  must  appear  that  the 
condition  has  been  performed,  if  not  literally,  at  least  substan- 
tially, or  that  by  reason  of  some  default  in  the  opposite  party,  the 
performance  of  the  condition  has  been  prevented,  which  dispenses 
with  that  performance. 

Where,  by  the  express  terms  of  a  contract,  it  is  to  be  performed 
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''on  notice"  generally,  or  on  some  specific  notice,  it  is  indispens- 
able to  a  right  of  action  that  such  notice  should  have  been  duly 
given.  Vyse  v.  Wakefield,  6  Mees.  &  Wels.  442,  S.  C.  7  Mees.  & 
Wels.  126.  A  contract  for  the  installation  of  a  draft  system  in  a 
boiler  room  of  a  factory,  on  notice  given  to  install,  does 'not  re- 
serve the  right  to  abrogate  the  contract  by  an  absolute  refusal  to 
give  the  notice,  and  an  absolute  refusal  is  a  breach  of  contract. 
Engineer  Co.  v.  Herring-Marvin  Safe  Co.  154  App.  Div.  123. 
Under  a  contract  M^hich  provides  for  a  "written  notice  mailed"  to 
the  contractor,  it  was  held  that  a  registered  letter  wrongly  ad- 
dressed did  not  satisfy  the  conditions  of  the  contract.  Price  v. 
The  City  of  New  YorTc,  104  App.  Div.  198. 

The  same  rule  applies  in  those  cases  in  which  a  demand  is  re- 
quired by  the  terms  of  the  contract,  or  by  its  legal  construction. 

§  3.  Cumulative  and  Alternative  Stipulations. 

If  a  party  engages  to  do  two  things,  the  one  is  cumulative  upon 
the  other,  and  he  must  perform  both  of  the  things  agreed  to  be 
done ;  but  if  the  contract  is  in  the  alternative  for  the  performance 
of  one  or  the  other  of  two  different  acts,  the  liability  is  discharged 
by  the  performance  of  one  of  the  acts.  Where  the  shareholders  of 
an  incorporated  company  neglect  or  refuse  to  pay  such  calls  as  are 
legally  made,  the  company  has  an  alternative  remedy;  there  may 
be  a  forfeiture  of  the  shares  of  stock,  or  an  action  to  recover  the 
amount  due.  But  if  the  corporation,  in  pursuance  of  this  right  of 
election,  determines  to  forfeit  the  stock  of  a  subscriber  for  the  non- 
payment of  calls,  this  forfeiture  operates  as  a  recission  of  the 
contract,  and  after  that  time  or  act,  no  subsequent  action  can  be 
maintained  against  such  stockholder  on  his  subscription.  Small 
V.  HerUnier  Mfg.  Co.  2  K  Y.  330 ;  Buffalo  &  N.  Y.  City  R.  E. 
Co.  V.  Dudley,  14  IST.  Y.  336,  347. 

Under  an  agreement  to  do  one  of  two  things,  the  right  of  election 
is  in  the  party  who  is  to  do  either  the  one  or  the  other  of  the  two 
things.  Smith  v.  Sanborn,  11  Johns.  59 ;  Layton  v.  Pearce,  1 
Douff.  16.  And  see  Norton  v.  Webh,  36  Me.  270.  So  if  one  con- 
tracts  in  the  alternative  to  do  one  of  two  things  by  a  certain  day, 
he  has  until  the  day  is  past  to  elect  which  he  will  perform,  but 
if  he  suffers  the  day  to  elapse  witho^^t  performing  either,  his  con- 
tract is  broken  and  his  right  of  election  lost.  McNitt  v.  Clark,  7 
Johns.  465 ;  Choice  v.  Mosely,  1  Bailey,  136. 
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If  a  vendor  of  corn  agrees  to  deliver  to  the  purchaser  50  or 
100  bushels  of  corn  by  a  day  named,  at  so  much  a  bushel,  and 
the  purchaser  agrees  to  pay  the  price  on  the  delivery  of  the  corn 
to  him,  the  vendor  will  have  to  do  the  first  act,  and  he  will,  there- 
fore, have  his  election  whether  to  deliver  and  demand  payment 
for  either  the  50  or  the  100  bushels.  Penny  v.  Porter,  2  East, 
2.  So  if  the  defendant  has  bound  himself  to  do  one  of  two 
things  at  the  choice  of  the  plaintiff,  he  must,  in  pleading  the 
performance  of  his  engagement,  show  that  he  was  ready  and 
offered  to  do  either  of  them.  Therefore,  if  he  is  to  deliver 
$500  or  a  span  of  horses,  at  the  option  of  the  plaintiff,  he 
does  not  perform  his  contract  by  tendering  the  horses  with- 
out the  money.  Fordley's  Case,  1  Leon,  68 ;  Chippendale 
v.  Thurston,  4  Carr.  &  Payne,  98.  If  one  branch  of  the  alter- 
native becomes  impossible,  so  that  the  promisor  has  no  longer  an 
election,  this  does  not  destroy  his  obligation,  unless  the  contract 
expressly  so  provides ;  but  he  will  then  be  bound  to  perform  the 
other  alternative.  Stevens  v.  Wehh,  7  Carr.  &  Payne,  60.  If 
goods  are  delivered  to  a  party  and  received  by  him  on  the  terms 
of  "sale  or  return,"  he  who  receives  the  goods  must  make  his 
election  to  return  them  within  a  reasonable  time,  and  if  the  return 
is  not  thus  made  the  contract  stands  as  an  absolute  sale. 

§  4.  Time  of  Performance. 

When  the  time  of  performance  is  not  specified  by  the  contract, 
the  thing  must  be  done  within  a  reasonable  time.  Sansom  v. 
Rhodes,  6  Bing.  IST.  C.  261.  And  there  may  be  a  breach  of  the 
contract  even  before  the  time  fixed  for  its  performance.  If  a 
man  agrees  to  marry  a  particular  female  on  or  before  a  specified 
day,  and  before  that  time  he  marries  another  woman,  he  thus  puts 
it  out  of  his  power  to  perform  his  agreement,  and  he  may  be  sued 
at  once  for  a  breach  of  his  agreement.  Short  v.  Stone,  8  Q.  B. 
358;  Lovelock  v.  Franklyn,  8  Q.  B.  378;  Ford  v.  Tiley,  6  Barn. 
&  Cress.  325;  Bowdell  v.  Parsons,  10  East,  359.  The  time  for 
the  performance  of  some  particular  act  or  duty  is  frequently  of 
the  very  essence  of  the  contract,  such  as  the  time  appointed  for 
the  sailing  of  a  vessel,  or  for  receiving  cargo,  or  for  effecting  an 
insurance,  or  for  the  manufacture  and  delivery  of  goods  and  chat- 
tels, or  the  conveyance  or  transfer  of  property,  or  for  the  com- 
mencement and  completion  of  work,  so  that  a  person  who  has 
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agreed  to  pay  down  a  sum  of  money  on  performance  by  the  time 
specified  may,  in  case  of  nonperformance,  refuse  payment;  and  a 
person  who  has  paid  his  money  in  advance  may  recover  it  hack 
and  sue  for  damages  and  refuse  to  accept  performance  at  any  sub- 
sequent period.  Wyckoff  v.  Taylor,  13  App.  Div.  240.  Where 
a  contract  sued  on  provides  for  the  payment  of  money  in  instal- 
ments on  the  happening  of  certain  events,  it  is  necessary  for  the 
plaintiff  to  prove  the  occurrence  of  the  condition  in  order  to  au- 
thorize the  recovery.  Huchherier  v.  Barsody,  88  IST.  Y.  Supp. 
978.  Where  a  building  contract  provides  that  the  materials  shall 
be  furnished  and  the  labor  performed  for  a  gross  sum  and  by  a  day 
fixed  in  the  contract  for  the  full  completion  thereof,  and  the  con- 
tractor fails  to  perform  by  the  day  so  fixed,  the  owner  may  insist 
on  his  strict  legal  right  and  put  an  end  to  the  contract.  Deeves  & 
Son  V.  Manhattan  Life  Ins.  Co.  195  N.  Y.  324.  Dunn  v.  Stuhing, 
120  E".  Y.  232. 

The  party  may,  however,  waive  a  right  to  claim  a  forfeiture  of 
the  contract  by  permitting  the  other  party  to  go  on  after  the  time 
limited  has  expired  and  expended  time  and  money  in  its  com- 
pletion. Gallagher  y.  Nichols,  60  N.  Y.  438,  16  Abb.  K  S.  337. 
An  option  to  take  a  reconveyance  of  real  property  at  the  expiration 
of  two  years,  held  to  survive  beyond  that  time  when  the  conduct  of 
the  parties  in  making  payments  operated  as  a  continuance  of  the 
agreement,  but  that  upon  discontinuance  of  such  payments  the 
other  party  had  the  right  to  insist  upon  the  immediate  exercise  of 
the  option  to  repurchase,  or  a  surrender  of  the  property.  Connelly 
V.  Keenan,  87  K  Y.  Supp.  630. 

A  contract  to  do  a  thing  "directly"  does  not  mean  that  it  is 
to  be  done  instanterj  but  there  must  be  no  delay  in  performance, 
and  such  a  contract  requires  a  much  more  speedy  fulfillment  than 
a  contract  to  do  a  thing  within  a  reasonable  time.  Duncan  v. 
Topham,  8  C.  B.  225. 

§  5.  Mode  of  Performance. 

A  party  who  is  bound  by  contract  to  do  any  act  or  thing  may 
accomplish  it  in  any  manner  that  is  most  convenient  and  least 
burdensome  to  himself.  Reade  v.  Meniaejf,  7  C.  B.  162.  But 
the  performance  itself  must  be  a  substantial  honu,  fide  perform- 
ance, in  accordance  with  the  true  meaning  of  the  parties,  and  not 
a  mere  compliance  with  the  letter  of  the  engagement,  in  violation 
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of  the  spirit  and  intent  of  the  compact.  If  a  man  enters  into  an 
engagement  to  deliver  up  a  lease  or  a  bond  he  does  not  fulfill  his 
contract  by  returning  it  canceled  or  with  the  seal  torn  off.  Rich- 
ardson V.  Barnes,  4  Exch.  128.  If  payment  is  to  be  made  it  must 
be  a  true  and  effectual  payment  to  the  right  party.  If  something 
is  to  be  done  according  to  the  advice  and  direction  of  a  third 
party,  the  party  bound  to  do  the  act  must  procure  the  necessary 
advice  and  direction.  If  the  concurrence  of  a  stranger  is  essential 
he  must  procure  such  concurrence.  If  he  is  to  deliver  grain  or 
property  on  board  of  a  ship  at  a  particular  port  on  a  specified  day, 
he  must  go  in  search  of  the  ship  and  must  not  wait  for  notice  that 
the  ship  is  ready.  When  the  contract  is  founded  upon  the  personal 
skill  and  peculiar  talents  of  one  party,  the  latter  cannot  perform 
the  contract  through  the  medium  of  an  inferior  agent.  Mondel  v. 
,S7eeZ,  8  Mees.  &  Wels.  858 ;  Rigge  v.  Burbridge,  15  Mees.  &  Wels. 
599 ;  Roison  v.  Drmnmond,  2  B.  &  Ad.  303. 

Where  there  is  an  agreement  to  convey  property,  there  must 
be  a  full  and  substantial  performance  of  the  contract.  An  agree- 
ment to  convey  lands  by  "a  good  and  sufficient  deed,"  is  not  per- 
formed when  a  deed  is  executed,  which  is  good  and  legal  in  form, 
unless  it  also  is  legally  sufficient  to  convey  a  good  title  to  the 
property  described  in  the  deed.  Pomeroy  v.  Drury,  14  Earb.  418  ; 
Fletcher  v.  Button,  4  X.  Y.  396 ;  Judson  v.  Wass,  11  Johns.  525 ; 
Olute  V.  Robinson,  2  Johns.  595. 

Where  the  certificate  of  a  third  person  is  requisite  upon  the 
question  of  performance,  such  certificate  must  generally  be  pro- 
cured. 

One  performing  labor  under  a  contract  stipulating  that,  be- 
fore any  payment  shall  become  due,  a  certificate  shall  be  obtained 
from  an  architect  named,  cannot  recover,  on  the  theory  that  the 
contract  has  been  fully  performed,  without  procuring  the  archi- 
tect's certificate,  or  showing  that  it  has  been  unreasonably  refused, 
or  that  the  other  party  to  the  contract  has  waived  its  produc- 
tion. Traitel  v.  Oussani,  101  !N".  Y.  Supp.  105.  An  agree- 
ment to  repair  a  building  to  the  satisfaction  of  the  building  and 
tenement  house  departments,  requires  production  of  certificates 
from  the  departments  or  proof  that  they  were  unreasonably  with- 
held.    Galef  v.  Standard  Fish  Co.  107  ^.  Y.  Supp.  43. 

Where  a  corporation  agTees  to  pay  for  labor  at  a  fixed  time,  in 
its  own  stock,  and  no  place  of  payment  is  designated,  the  contract 
is  to  be  performed  at  the  office  of  the  company  and  they  are  not 
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bound  to  seek  the  other  party  and  make  a  tender  of  performance. 
Moore  v.  Hudson  River  R.  R.  Co.  12  Barb.  156. 

A  substantial  performance  of  a  contract  is  sufficient.  And 
mere  inadvertent  and  unimportant  omissions  or  variances  from 
the  terms  of  the  contract  will  not  deprive  the  contractor  of  his 
right  to  compensation..  Sinclair  v.  Tallmadge,  35  Barb.  602; 
Glacius  V.  BlacJc,  50  IST.  Y.  145  ;  Phillip  v.  Gallant,  62  'N.  Y.  256  ; 
Johnson  v.  De  Pe^jster,  50  IST.  Y.  666 ;  Miller  v.  Benjamin,  142 
K  Y.  613  ;  Woodward  v.  Fuller,  80  K  Y.  315  ;  Dauchey  v.  Drake, 
85  X.  Y.  411 ;  Heckmann  v.  Pinkney,  81  IST.  Y.  211 ;  Van  Clief  v. 
Van  Vechten,  130  JST.  Y.  579 ;  Crouch  v.  Gutmann,  134  N".  Y.  51 ; 
Desmond-Dunne  Go.  v.  Friedman-Doscher  Co.  162  IST.  Y.  486; 
Spence  v.  Ha?n,  163  X.  Y.  220.  If  a  contract  is  substantially 
performed,  that  is  performance.  The  omission  of  trifling  things 
does  not  vitiate  a  claim  of  performance  as  a  matter  of  law.  The 
question  of  whether  or  not  there  was  a  substantial  perfoi-mance,  is 
one  for  the  jury.  Ramstedt  v.  Brooker,  113  App.  Div.  45.  In 
the  case  of  a  contract  containing  precise  conditions,  the  rule  of 
substantial  performance  does  not  apply.  Wilmerding  v.  FeJdman, 
98  X.  Y.  Supp.  688;  Wiles  v.  Provost,  6  App.  Div.  1.  But  the 
failure  of  a  building  contractor  to  complete  an  amount  of  work 
equal  to  twenty-five  per  cent,  of  the  whole  contracted  for,  was 
held  to  defeat  a  claim  of  substantial  performance.  Lashinsky  v. 
Silverman,  96  N.  Y.  Supp.  135.  The  party  for  whom  the  work 
is  to  be  done  is  protected  as  to  any  slight  damage  he  may  siiffer 
by  reason  of  failure  to  strictly  perform  the  contract  in  every  detail. 
This  amount  may  be  allowed  him  in  a  suit  brought  by  the  con- 
tractor or  he  may  bring  a  separate  action.  Phillip  v.  Gallant,  62 
E".  Y.  256;  Flaherty  v.  Miner,  123  IST.  Y.  382;  Desmond-Dunne 
Co.  v.  Friedman-Doscher  Co.  162  IST.  Y.  486.  Unsubstantial  de- 
fects may  be  cured  but  at  the  expense  of  the  contractor,  not  of  the 
owner.  The  contractor  cannot  recover  the  entire  contract  price 
when  defects  or  omissions  appear,  for  he  must  show  not  only  that 
they  were  unsubstantial  and  unintentional  but  also  the  amount 
needed  to  make  them  good,  so  that  it  can  be  deducted  from  the  con- 
tract price  and  a  recovery  had  for  the  balance  only.  This  is  an 
essential  part  of  substantial  performance,  and  hence  the  proof 
should  be  furnished  by  the  one  who  claims  substantial  perform- 
ance. Zimmer  v.  Jourgensen,  38  St.  Rep.  414,  70  Hun,  222, 
228,  144  N.  Y.  656;  Cutler  v.  Close,  5  C.  &  P.  337;  Spence  v. 
Ham,  163  N.  Y.  220. 
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It  is  to  be  observed  that  the  cases  in  which  substantial  per- 
formance of  a  contract  has  been  held  to  entitle  a  party  to  recover 
have,  in  most  instances,  been  cases  in  which  a  builder  has  sought 
to  recover  under  a  contract  embracing  many  particulars  which 
could  not,  without  great  difBculty,  be  complied  with,  with  entire 
exactness.  In  such  cases  the  rigor  of  the  general  rule,  requiring 
a  party  suing  upon  a  contract  to  show  performance  on  his  part,  has 
been  to  some  extent  relaxed.  But  parties  may,  by  the  terras  of 
their  agreement,  render  the  right  to  payment  depend  upon  the 
literal  performance  of  an  act  on  the  part  of  the  person  to  receive  it ; 
and  where  that  appears  to  be  the  case  payment  cannot  be  enforced 
without  literal  performance,  according  to  the  terms  of  the  agree- 
ment, if  no  dispensation  of  the  condition  be  shown.  Gray  v.  Gan- 
non, 4  Hun,  57,  6  Sup.  Ct.  (T.  &  C.)  245. 

A  covenant  to  assign  a  bond  and  mortgage  is  satisfied  by  a  de- 
livery of  an  assignment  thereof,  with  the  bond  attached,  although 
without  the  mortgage,  where  the  mortgage  has  been  recorded  and 
afterward  lost.     Clement  v.  Cash,  21  IST.  Y.  253. 

§  6.  Excuses  for  Nonperformance. 

The  law  will  generally  furnish  an  excuse  for  the  nonperform- 
ance of  any  contract  which  it  will  not  enforce  on  account  of  the 
illegality  of  its  provisions.  What  contracts  are  illegal  has  been 
fully  discussed. 

The  general  rule  is  that  the  unqualified  undertaking  of  a  party 
to  perform  an  act  is  not  to  be  excused  because  some  unforeseen 
contingency  has  rendered  performance  impossible.  Labaree  Co. 
V.  Grossman,  100  App.  Div.  499.  A  contract  to  use  improperly 
acquaintance  with  public  ofiicers  to  influence  them  illegitimately 
is  void.  McCallum  v.  Com  Products  Co.  131  App.  Div.  617; 
Veasey  v.  Allen,  173  IST.  Y.  359. 

So  when  the  act  of  God,  of  the  law  or  of  the  opposite  party  pre- 
vents performance,  this  will  generally  constitute  a  legal  defense 
to  an  action  for  nonperformance.  A  building  contractor  who  is 
excluded  from  his  work  before  its  completion  and  prevented  by  the 
owner  of  the  building  from  finishing  his  contract,  may  recover  as 
on  a  quantum  meruit  for  the  work  done  by  him.  Day  v.  Eisele, 
76  App.  Div.  304.  Clarh  v.  Mayor,  etc.  of  New  York,  4  IST.  Y. 
338.  An  assignment  for  the  benefit  of  creditors,  made  by  an  asso- 
ciation engaged  in  the  business  of  collecting  and  selling  news  for 
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publication,  terminates  a  contract  made  by  it  to  furnish  such 
news  for  a  specified  term  to  be  paid  weekly,  since  the  proper  per- 
formance depends  upon  skill,  knowledge  and  discretion,  and  in- 
volves a  relation  of  confidence  between  the  parties  to  the  con- 
tract, so  that  it  cannot  be  carried  out  by  another.  United  Press  v. 
Ahell  Co.  79  App.  Div.  550.  I^onpayment  of  the  instalments,  ac- 
cording to  the  terms  of  a  building  contract,  was  held  to  justify 
the  contractor  in  refusing  to  proceed  with  performance,  and  re- 
tain the  right  to  recover  the  agreed  value  of  the  work  already  done. 
Lawrence  Bros.  v.  Heylman,  89  App.  Div.  620.  An  action  may  be 
maintained  on  quantum  meruit  for  goods  sold  and  delivered 
under  a  contract,  full  performance  of  which  was  prevented  by  the 
buyer,  and  a  recovery  had  at  the  contract  price  for  the  goods  fur- 
nished. Niles  v.  Sire,  94  N.  Y.  Supp.  586.  If  the  law  renders 
performance  impossible,  the  party  is  excused,  and  this  is  not  lim- 
ited to  subsequent  enactments,  but  the  contract  will  be  deemed  at 
once  dissolved  if  the  existing  law  renders  performance  impossible. 
Labaree  Co.  v.  Grossman,  100  App.  Div.  499. 

The  nonperformance  of  a  condition  precedent  by  the  plaintiff 
is  also  a  successful  defense,  by  furnishing  an  excuse  for  a  neglect 
of  performance  until  the  condition  precedent  has  been  performed. 

§  7.  Of  Part  Performance. 

Where  there  is  a  special  contract  which  specifies  that  particular 
acts  or  things  are  to  be  done  it  is  a  general  rule  that  a  part  per- 
formance of  the  contract,  by  doing  a  part  of  the  acts  and  leaving 
the  rest  unperformed,  is  not  a  legal  perfoi-mance  of  the  contract. 
There  may,  however,  be  a  waiver  of  strict  performance,  and  this 
may  sometimes  constitute  a  defense  to  an  action  for  not  perform- 
ing the  contract  fully  as  originally  agreed.  And  Avhere  there  is 
but  a  partial  performance  of  an  entire  contract  the  party  in  de- 
fault will  generally  be  liable  in  damages  for  his  nonperformance, 
or  such  nonperformance  will  constitute  a  legal  bar  to  his  right  to 
compensation  for  what  he  has  done  imder  the  contract  unless  there 
is  some  subsequent  modification  of  the  original  agreement.  Where 
a  party  contracted  to  do  all  the  work  and  furnish  all  the  material 
in  a  job  of  painting  and  papering,  and  was  to  be  paid  upon  the 
completion  of  the  work,  he  was  held  not  entitled  to  recover  any 
amount  for  a  partial  performance  of  his  contract.  Tinley  v. 
Van  Wert,  119  App.  Div.  738,  120  App.  Div.  904. 
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But  where  the  contract  is  divisible,  as  for  example,  where  a 
person  agrees  to  sell  and  deliver  all  the  coal  another  may  want  for 
his  use  for  a  year  at  a  specified  price  per  ton,  deliveries  to  be 
made  as  required,  there  may  be  a  recovery  for  a  part  perform- 
ance of  the  contract,  subject,  however,  to  a  recoupment  of  the 
damages  sustained  by  reason  of  a  failure  of  full  performance.  Per 
Lee  V.  Beele,  13  Hun,  89 ;  Talmage  v.  White,  3  Jones  &  Sp.  218. 

The  principles  have  been  sufficiently  noticed  in  the  chapter  on 
CoNTEACTs  in  the  proceeding  volume. 
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CHAPTEE  XIII. 

rOEMEE  ADJUDICATION. 

§  1.  Former  Recovery  by  the  PlaintifiF. 

The  law  favors  a  just  and  final  determination  of  all  disputes 
between  contending  or  litigant  parties.  And  when  such  difficulties 
cannot  be  amicably  adjusted  by  the  parties  themselves,  the  law 
offers  its  remedies  as  a  peaceful,  a  just  and  final  termination 
of  the  matter.  And  for  the  purpose  of  securing  a  full  and  fair 
trial  of  all  such  questions,  the  law  has  provided  ample  remedies 
which  are  open  and  free  to  all  who  are  entitled  to  them  and  who 
desire  to  employ  them.  But  while  it  is  the  policy  of  the  law  to 
furnish  sufficient  modes  for  obtaining  justice  it  is  also  a  settled 
principle  that  a  fair  and  full  hearing,  with  a  final  decision,  is  con- 
clusive upon  the  rights  of  the  parties  unless  the  future  remedy  is 
obtained  by  review  in  the  nature  of  an  appeal.  Interest  reipub- 
licce  ut  sit  finis  litium — it  is  for  the  public  good  that  there  be  an 
end  to  litigation — is  a  well-established  legal  maxim.  And  when- 
ever a  question  has  once  been  fully  and  fairly  tried,  and  a  judg- 
ment rendered  thereon,  such  judgment  will  generally  be  conclusive 
as  to  the  same  matter  and  between  the  same  parties  or  their  privies. 
Embury  v.  Conner,  3  N.  Y.  511,  522 ;  Park  Hill  Co.  v.  Harriot^ 
41  App.  Div.  324;  Leavitt  v.  Wolcott,  95  K  Y.  212,  219. 

The  rule  of  res  adjudicata  applies  to  all  judicial  determinations, 
whether  made  in  actions  or  in  summary  or  special  proceedings 
or  by  judicial  officers  in  matters  properly  siibmitted  for  their  de- 
termination. Banh  of  Staten  Island  v.  City  of  New  Yorh,  68 
App.  Div.  231.  The  rule  that  a  judgment  is  final  and  conclusive 
between  the  same  parties  or  their  privies,  not  only  as  to  the  actual 
matters  determined,  but  as  to  every  other  matter  which  the  parties; 
might  have  litigated  and  had  decided  as  incident  to,  or  essentially 
connected  with,  the  subject-matter  of  the  litigation  within  the  pur- 
view of  the  original  action,  either  as  matter  of  claim  or  defense, 
is  subject  to  the  limitation  that  it  includes  as  matters  which  might 
have  been  litigated,  only  such  matters  as  might  have  been  iised  ini 
the  former  action  as  a  defense  to  an  adverse  claim  made  by  the 
plaintiff  therein,  or  by  a  codefendant.    Earle  v.  Earle,  173  iN".  Y. 
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480.  Sound  public  policy  requires  that  difFerent  judicial  deci- 
sions shall  not  be  made  on  the  same  state  of  facts,  and  that  a  judg- 
ment rendered  jurisdictionally,  and  unimpeached  for  fraud  shall  be 
conclusive,  as  to  the  questions  litigated  and  decided,  upon  the 
parties  thereto  and  their  pri\'ies,  whom  the  judgment,  when  used 
as  evidence,  relieves  from  the  burden  of  otherwise  proving,  and 
bars  from  disproving,  the  facts  therein  determined.  Fulton  Coun- 
ty Gas  Co.  V.  Hudson  River  Tel.  Co.  200  N.  Y.  287. 

A  brief  review  of  the  cases  relating  to  this  subject  will  material- 
ly aid  the  student  or  the  justice  in  applying  these  principles  to 
practice. 

Where  a  party  has  brought  an  action  and  recovered  a  judgment 
in  his  favor  he  will  be  precluded  from  bringing  another  action  for 
the  same  cause  of  action  against  the  same  defendant.  After  a 
recovery  by  process  of  law  there  must  be  an  end  of  litigation ;  if  it 
were  otherwise  there  would  be  no  security  for  any  person,  and 
great  oppressions  might  be  done  under  color  and  pretense  of 
law.  Where  a  defendant  relies  upon  the  defense  of  a  former  re- 
covery by  the  plaintiff  against  him,  he  is  generally  bound  to  prove 
the  facts  establishing  such  defense,  though  occasionally  the  plain- 
tiff's evidence  may  be  sufficient  for  that  purpose. 

Where,  in  an  action  on  contract  for  the  recovery  of  the  value 
of  goods,  wares  and  merchandise  sold  to  the  defendant,  he  relies 
upon  a  former  recovery  for  the  same  cause  of  action,  between  the 
same  parties,  and  he  sets  this  matter  up  as  a  defense,  a  record  of 
a  recovery  in  a  former  suit  in  favor  of  a  plaintiff  and  against  a 
defendant  of  the  same  name,  where  the  complaint  in  each  suit 
alleges,  as  the  only  cause  of  action  stated,  the  sale  of  goods,  wares 
and  merchandise  by  the  plaintiff  to  the  defendant,  during  periods 
ending  on  the  same  day,  and  claims  the  same  sum  to  be  due, 
furnishes  prima  facie  evidence  of  the  truth  of  the  defense.  Agate 
V.  Richards,  5  Bosw.  456.  The  identity  of  the  names  of  the  par- 
ties, taken  in  connection  with  the  same  or  a  like  subject-matter, 
furnishes  presumptive  evidence  of  identity  of  persons  and  of  de- 
mand. Ih.  And  if  the  plaintiff  does  not  rebut  this  presumption 
a  judgment  in  his  favor  will  be  reversed.  Ih.  And  see  Hatcher 
V.  Rocheleau,  18  IS^.  Y.  87,  90 ;  People  v.  Smith,  45  N.  Y.  772. 

A  former  recovery  and  a  satisfaction  of  the  judgment  may,  in 
some  cases,  be  a  bar  to  another  action,  even  when  the  defendants 
are  not  the  same.  And  where  several  persons  were  liable  for  a 
tort,  but  the  plaintiff  su(;d  one  of  them  and  obtained  a  judgment 
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against  him,  which  was  paid  and  satisfied,  it  was  held  that  the 
plaintiff  could  not  maintain  an  action  against  any  of  the  other 
wrongdoers  after  such  payment.  Dexter  v.  Broat,  16  Barb.  337. 
Payment  of  the  money  to  the  justice  before  whom  the  judgment 
was  rendered  is  a  good  payment  to  the  plaintiff  in  such  a  case. 
Ih.  So  where  a  plaintiff  elects  to  sue  one  of  several  joint  debtors, 
and  to  take  a  judgment  against  him  separately,  that  will  bar  his 
action  against  any  of  the  other  joint  debtors. 

But  a  judgment  in  favor  of  the  plaintiff  and  against  the  title 
of  the  defendants  as  to  a  claim  of  title  from  the  plaintiff  will  not 
bar  a  title  which  was  subsequently  derived  from  other  persons  and 
interposed  in  the  second  action.  Rider  v.  Union  India  Ruhher 
Co.  4  Bosw.  169. 

An  action  of  tort  can  be  maintained  against  a  person  or  his 
personal  representatives  for  deceit,  in  making  false  representations 
as  to  the  solvency  of  a  mercantile  firm  of  which  he  was  a  member, 
although  a  judgment  has  already  been  recorded  against  the  firm, 
and,  of  course,  against  him  jointly  with  his  copartners,  for  the 
price  of  the  goods  sold  to  the  firm  on  the  strength  of  such  false 
representations.  Morgan  v.  SMdmore,  55  Barb.  263,  3  Abb. 
jST.  G.  92 ;  Goldierg  v.  Dougherty,  7  Jones  &.  Sp.  189 ;  Johnson  v. 
Luxton,  9  Jones  &  Sp.  481.  A  party  may  prosecute  as  many 
remedies  as  he  legally  has,  provided  they  are  consistent  and  con- 
current ;  but  a  party  can  recover  but  one  satisfaction  for  the  dam- 
ages suffered,  no  matter  how  many  actions  he  may  be  entitled 
to  prosecute  for  their  recovery.  Boiuen  v.  Mandeville,  95  N.  Y. 
237.  But  a  party  will  not  be  allowed  to  pursue  inconsistent 
remedies  in  successive  actions.  Whenever  the  remedies  are  incon- 
sistent and  an  election  is  made  as  to  the  remedy  and  prosecuted  to 
judgment,  with  full  knowledge  of  the  facts,  it  is  final  as  to  the 
party  making  it.    Terry  v.  Hunger,  49  Hun,  560. 

§  2.  Former  Suit,  when  Defendant  Set  Oflf  Demand. 

If  a  demand  has  once  been  allowed  as  a  set-off  it  can  never  after- 
ward form  the  subject  of  an  action.  And  this  rule  is  not  limited 
to  those  eases  alone  in  which  the  matter  set  off  is  strictly  a  mat- 
ter of  set-off;  for  if  a  claim  is  offered  and  allowed  as  a  set-off 
it  will  be  extinguished  as  a  claim,  even  though  it  could  not  properly 
be  insisted  upon  as  a  set-off".  If  a  claim  for  damages  for  a  fraud 
in  the  sale  or  exchange  of  horses  or  other  property  is  offered  and 
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passed  upon  by  a  jury  or  the  justice  without  objection,  this  will 
bar  any  subsequent  action  upon  the  claim.  King  v.  Fuller,  3 
Caines,  152.  So  where  damages  have  been  done  by  cattle  and 
the  claim  is  not  objected  to  by  the  plaintiff  at  the  trial,  the  allow- 
ance will  be  legal,  and  if  the  verdict  is  in  favor  of  the  defendant 
for  the  amount  of  his  claim  or  even  more  than  that  specified  in 
the  pleadings,  the  judgment  will  not  be  disturbed.  Wilson  v. 
Larmouth,  3  Johns.  433.  If  damages  for  a  conversion  of  personal 
property  are  allowed  as  a  set-off  that  will  bar  any  subsequent  action 
for  the  same  demand.  McLean  v.  Hugarin,  13  Johns.  184.  And 
see  Shelding  v.  Whitney,  3  Wend.  154;  Curtis  v.  Groat,  6  Johns. 
168. 

Where  a  defendant  presents  a  demand  as  a  set-off  to  the  plain- 
tiff's claim,  and  the  demand  is  legal  and  proper  to  be  allowed,  if 
duly  proved,  and  the  jury  or  the  justice  pass  upon  it  and  disallow 
it,  such  demand  cannot  be  set  off  in  another  action  between  the 
parties,  nor  will  an  action  lie  upon  it.  Hatch  v.  Benton,  6  Barb. 
28.  But  when  it  appears  affirmatively  that  the  claim  was  such 
that  it  could  not  be  legally  allowed  or  passed  upon  under  the  cir- 
cumstances of  the  case,  such  former  action  will  not  bar  the  claim 
nor  defeat  an  action  upon  it.    76. 

If  a  party  to  an  action,  whether  plaintiff  or  defendant,  presents 
a  demand  which  is  legal  and  proper  to  be  allowed,  if  supported 
by  sufficient  evidence,  and  the  jury  or  the  justice  pass  upon  it  and 
disallow  it,  such  demand  cannot  be  recovered  in  another  action. 
The  verdict  is  conclusive  unless  it  appears  affirmatively  that  the 
claim  rejected  by  them  could  not  legally  have  been  allowed.  Mc- 
Guinty  v.  HerricTc,  5  Wend.  240,  244;  Hatch  v.  Benton,  6  Barb. 
34;  Beehe  v.  Bull,  12  Wend.  504,  506;  Ives  v.  Goddard,  1  Hilt. 
434.  In  an  action  upon  contract,  if  the  defendant  offers  a  set-off 
arising  out  of  a  tort  and  the  plaintiff  objects  to  this  claim  or  to 
the  introduction  of  evidence  of  it,  and  the  claim  is  rejected,  this 
will  not  bar  an  action  upon  such  claim.  lb.  To  bar  any  claim 
by  a  former  judgment  it  must  appear  that  the  matter  of  set-off 
was  such  as  to  be  properly  and  legally,  allowable  whether  the  plain- 
tiff consented  or  not,  or  that  such  claim,  if  not  legally  allowable 
as  a  set-off,  was,  nevertheless,  received  by  the  plaintiffs  without 
objection.  lb.  And  see  Miller  v.  Manice,  6  Hill,  114.  If  the 
claim  is  litigated  and  the  matter  is  permitted  to  be  received  by  way 
of  defense,  although  not  as  a  set-off,  this  will  still  be  a  bar  to  any 
further  action  upon  it.     Wilder  v.  Case,  16  Wend.  583 ;  Brock- 
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way  V.  Kinney,  3  Johns.  210.  But  where  it  is  alleged  by  the 
answer  that  a  demand  was  set  off  in  a  previous  action,  it  will  be  a 
sufficient  answer  to  show  that  the  demand  could  not  legally  be  set 
off  and  that  it  was  rejected  on  the  former  trial  on  the  objection  of 
the  party  making  such  defense.    BabcocTc  v.  Pecle,  4  Denio,  292. 

The  term  "counterclaim,"  used  in  the  Code  of  Civil  Procedure, 
includes  a  demand  which,  under  the  old  practice,  could  have  been 
set  off  against  the  cause  of  action  set  forth  in  the  plaintiff's  com- 
plaint. The  Code  provides  as  to  the  judgment  which  may  be 
rendered  upon  such  counterclaim  and  its  effect  as  an  extinguish- 
ment of  a  right  of  action  thereon. 

"Where  a  counterclaim  is  established,  which  equals  the  plain- 
tiff's demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defendant  must  have  judgment  for  the  excess, 
or  so  miich  thereof  as  is  due  from  the  plaintiff,  unless  it  is  more 
than  the  sum  of  two  hundred  dollars.  If  it  is  more  than  two 
hundred  dollars,  or  if  no  part  of  it  is  due  from  the  plaintiff,  the 
justice  must,  at  the  election  of  the  defendant,  either: 

"1.  Set  off  so  much  of  the  coimterclaim  as  is  sufficient  to  satisfy 
the  plaintiff's  demand,  and  render  judgment  for  the  defendant 
for  his  costs ;  in  which  case,  the  defendant  may  maintain  an  action 
for  the  residue ;  or, 

"2.  Render  a  judgment  of  discontinuance  with  costs;  in  which 
case,  the  defendant  may  thereafter  maintain  an  action  for  the 
whole. 

"Where  part  of  the  excess  is  not  due  from  the  plaintiff,  the  judg- 
ment does  not  prejudice  the  defendant's  right  to  recover,  from 
another  person,  so  much  thereof,  as  the  judgment  does  not  cancel." 
Code  of  Civil  Pro.  §  2949. 

§  3.  Former  Suit  and  Neglect  to  Interpose  a  Counterclaim. 

As  a  general  rule,  where  the  defendant,  in  an  action  to  recover 
damages  upon  or  for  breach  of  a  contract,  neglects  to  interpose 
a  counterclaim,  consisting  of  a  cause  of  action  in  his  favor  to  re- 
cover damages  for  a  like  cause,  which  might  have  been  allowed 
to  him  upon  the  trial  of  the  action,  he,  and  every  person  deriving 
title  thereto  through  or  from  him,  are  forever  thereafter  pre- 
cluded from  maintaining  an  action  to  recover  the  same,  or  any 
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part  thereof.  Code  of  Civil  Pro.  §  2947.  But  this  section  applies 
only  to  actions  on  contract  (Davis  v.  Aikin,  85  Hun,  554),  and  in 
such  actions  the  prohibition  therein  contained  does  not  extend  to 
either  of  the  following  cases : 

"1.  Where  the  amount  of  the  counterclaim  is  two  hundred 
dollars  more  than  the  judgment  which  the  plaintiff  recovers. 

"2.  Where  the  counterclaim  consists  of  a  judgment,  rendered 
before  the  commencement  of  the  action,  in  which  it  might  have 
been  interposed. 

"3.  Where  the  counterclaim  consists  of  a  claim  for  unliquidated 
damages. 

"4.  Where  the  counterclaim  consists  of  a  claim,  upon  which  an- 
other action  was  pending,  at  the  time  when  the  action  was  com- 
menced. 

"5.  Where  judgment  is  taken  against  the  defendant,  without 
personal  service  of  the  summons  upon  him,  or  an  appearance  by 
him."    Code  of  Civil  Pro.  §  2948. 

If  the  action  is  not  founded  upon  contract,  but  is  for  a  tort,  as 
in  actions  of  trespass,  trover,  replevin  and  the  like,  no  set-off  is 
then  admissible,  and  of  course  the  demand  could  not  be  set  off, 
nor  could  an  omission  to  set  it  off  be  any  bar  to  a  subsequent 
action  upon  it,  or  to  offering  it  as  a  set-off  in  a  proper  action. 
And  when  a  defense  is  interposed,  which  is  founded  upon  an 
omission  to  set  off  a  demand,  the  answer  must  show  that  the 
former  action  was  upon  contract,  and  that  it  was  such  that  a 
set-off  was  allowable.  Dygert  v.  Coppernoll,  13  Johns.  210 ; 
Moore  v.  Davis,  11  Johns.  144;  Dean  v.  Allen,  8  Johns.  390; 
Allen  V.  Horton,  7  Johns.  23.  It  should  show  that  the  set-off 
was  due  and  that  it  might  have  been  set  off.  Bull  v.  Hopkins,  7 
Johns.  22.  If  the  defendant  fails  to  show  affirmatively  by  his 
answer  that  the  demand  might  have  been  set  off,  he  fails  to  state 
facts  sufficient  to  constitute  a  defense  to  the  action.  Stone  v. 
Miller,  7  Barb.  368.  And  see  Baldwin  v.  ^YalswoTt^l,  Hill  <& 
Denio,  340. 

If  the  set-off  was  rejected  on  the  former  trial,  on  the  objection 
of  the  party  who  alleges  an  omission  to  set  off  the  demand,  it 
will  be  a  full  answer  to  show  that  the  omission  to  set  off  arose 
from  its  rejection  on  his  objection.  Phinney  v.  Earle,  9  Johns. 
352. 

Where  the  right  of  set-off  accrues  from  a  breach  of  contract,  the 
set-off  must  be  offered  whenever  an  opportunity  offers,   or  the 
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right  will  be  lost.  Where  the  defendant  had  agreed  to  remove 
his  goods  from  a  store  in  May,  1803,  but  neglected  to  do  so,  in 
consequence  of  which  the  plaintiff  was  obliged  to  pay  damages 
to  the  person  to  whom  the  store  had  been  sold  by  him,  it  was 
held  that  the  cause  of  action  accrued  at  the  time  when  the  de- 
fendant neglected  to  remove  the  goods  in  1803,  and  not  at  the 
time  when  the  plaintiff  had  to  pay  damages  in  1806,  and  that, 
consequently,  the  plaintiff,  who  was  sued  by  the  defendant  in 
1806,  before  a  justice  of  the  peace,  was  bound  to  set  off  this  de- 
mand for  damages  on  the  agreement.  McKerras  v.  Gardner,  3 
Johns.  137.  In  such  a  case,  the  cause  of  action  accrues  at  the 
time  of  the  breach  of  the  agreement,  and  not  at  the  time  of  pay- 
ing the  consequent  damages.  The  law  requires  a  party  to  set  off 
his  demands  at  the  first  opportunity.  And  if  two  actions  are 
brought  against  the  same  defendant,  by  the  same  plaintiff,  and 
the  summons  in  each  action  is  returnable  at  the  same  time,  the 
defendant  must  set  off  his  demand  in  the  action  which  is  first 
called,  and  a  complaint  put  in,  or  he  will  lose  the  right.  Serjeatvt 
V.  Holmes,  3  Johns.  428. 

§  4.  Former  Action  and  Judgment  for  the  Defendant. 

After  a  cause  has  been  tried  upon  its  merits  and  a  judgment 
has  been  rendered  in  favor  of  the  defendant,  that  judgment  will 
be  conclusive  evidence  in  his  favor  upon  all  questions  subsequently 
arising  in  a  new  action  relating  to  the  same  subject-matter.  Kent 
V.  Hudson  River  B.  R.  Co.  22  Barb.  278.  And  if  such  suit  was 
.commenced  by  the  plaintiff's  agent,  without  authority,  the  rule 
will  be  the  same  if  the  plaintiff  has  ratified  the  agent's  acts.     Ih. 

A  judgment  in  favor  of  a  defendant  and  another,  jointly,  when 
they  are  sued  together,  is  not  a  bar  to  an  action  against  one  de- 
fendant separately  for  the  same  subject-matter.  O'Connor  v. 
Bagley,  3  E.  D.  Smith,  149.  And  where  a  judgment  was  ren- 
dered in  favor  of  the  defendants,  in  an  action  upon  contract, 
against  two  persons  who  were  sought  to  be  charged  as  joint  con- 
tractors, or  as  partners,  and  in  which  a  joint  liability  was  denied, 
it  was  held  that  such  judgment  was  no  bar  to  an  action  by  the 
same  plaintiff,  on  the  same  contract,  against  one  of  the  foi-mer 
defendants,  in  which  he  is  charged  as  sole  contractor.  Ih.;  Law- 
rence V.  Hunt,  10  Wend.  80,  83.  In  such  cases,  the  fact  that  there 
was  not  a  joint  liability  does  not  decide  that  there  was  not  a 
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separate  liability  of  one  of  the  defendants.  lb.  But  if  the  judg- 
ment in  the  first  action  was  rendered  upon  an  answer  of  payment 
or  other  defense,  which,  when  established,  would  be  equally  a  de- 
fense in  the  second  suit,  then  such  judgment  is  conclusive  against 
the  plaintiff.  lb.  If,  however,  a  judgment  is  rendered  against 
the  plaintiff  in  an  action  for  the  price  or  value  of  goods  or  per- 
sonal property  which  Avas  delivered  upon  an  alleged  contract  of 
sale,  such  judgment  will  not  be  a  bar  to  an  action  by  the  same 
plaintiff  against  the  same  defendant,  for  damages  for  the  wrong- 
ful detention  of  the  property,  when  the  latter  action  is  founded 
upon  the  ground  that  there  was  no  sale  of  the  property,  and  that 
the  defendant  has  wrongfully  converted,  or  that  he  wrongfully 
detains  it.    Ball  v.  Larhin,  3  E.  D.  Smith,  555. 

If  the  prior  judgment  was  rendered  upon  the  ground  that  there 
was  no  contract  of  sale  between  the  parties,  the  latter  action  also 
assumes  the  same  thing,  and,  therefore,  the  finding  in  the  prior 
action  does  not  determine  the  question  involved  in  the  latter  one. 
But  where  a  person  has  recovered  a  judgment  against  two  de- 
fendants for  the  value  of  property  under  a  contract  of  sale,  lie 
cannot  afterwards  maintain  an  action  against  another  defendant 
for  the  conversion  of  the  same  property,  where  the  two  causes 
of  action  arise  out  of  the  same  transaction.  Public  policy  and 
good  morals  will  not  permit  a  man  to  come  into  court  and  obtain 
a  judgment  upon  testimony  showing  that  he  has  sold  goods  to 
another,  and  then  in  another  action  to  come  into  court  and  show 
that  the  goods  were  not  sold,  but  were  wrongfully  taken  from 
him  without  his  consent.     Terry  v.  Munger,  49  Hun,  o60. 

§  5.  Defenses  must  be  Pleaded. 

All  of  these  various  defenses  of  a  former  recovery  by  the  plain- 
tiff; a  former  judgment  in  favor  of  the  defendant;  a  neglect  to 
set  off  demands,  and  all  similar  defenses,  must  be  set  up  in  the 
answer,  or  they  will  not  be  available  as  a  defense  or  a  bar  to  the 
action.     Hendricks  v.  Decker,  35  Barb.  298. 

But  where  the  defendant  is  sued  for  a  conversion,  he  may,  under 
a  general  denial,  prove  any  facts  tending  to  show  that  there  was 
no  conversion;  and,  for  the  purpose  of  disproving  the  allegations 
of  the  complaint,  the  defendant  may  be  permitted  to  put  in  evi- 
dence a  judgment  recovered  by  the  same  plaintiff  against  two  other 
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persons  for  the  value  of  the  same  property  upon  a  contract  of 
sale.     Terry  v.  Munger,  49  Hun,  560. 

§  6.  Judgment  when  a  Bar,  and  how  far  Conclusive. 

The  rule  in  relation  to  the  conclusiveness  of  a  judgment  has 
long  been  settled,  and  it  is  thus  stated  by  the  Supreme  Court  in 
this  State.  The  judgment  of  a  court  of  concurrent  jurisdiction, 
or  one  in  the  same  court  directly  on  the  point,  is  as  a  plea  in  bar, 
and,  as  evidence  in  certain  cases,  conclusive  between  the  same  par- 
ties upon  the  same  matter  directly  in  question  in  another  court  or 
suit,  but  is  no  evidence  of  matter  which  comes  collaterally  in 
question  merely,  nor  of  matter  incidentally  cognizable,  or  to  be  in- 
ferred only  by  argument  or  construction  from  the  judgment.  Law- 
rence V.  Hunt,  10  Wend.  80,  83,  84;  Duchess  of  Kingston's  Case, 
2  Smith's  Lead.  Cas.  424,  and  note.  Judgments  not  pleaded  in 
bar,  but  introduced  in  evidence  as  proof  of  pertinent  facts,  are  not 
res  judicata  of  all  matters  which  might  have  been  litigated,  but 
only  of  those  actually  litigated  and  actually  determined.  Willis 
V.  McKinnon,  79  App.  Div.  249. 

The  rule  thus  enunciated  is  not  limited  in  its  application  to 
those  cases  in  which  the  cause  of  action  in  the  successive  suits  is 
exactly  the  same,  and  where  the  decision  in  the  prior  case  pro- 
ceeded exclusively  \ipon  a  question  of  fact.  Birchhead  v.  Brown, 
5  Sandf.  134,  S.  C.  2  Denio,  375.  The  general  proposition,  de- 
ducible  from  a  full  examination  of  the  authorities,  is  that,  as 
between  the  parties  and  privies,  a  prior  judgment  is  conclusive 
as  to  every  question  it  embraced  and  determined,  and  upon  which, 
in  a  subsequent  suit,  the  right  of  the  plaintiff  to  recover,  or  the 
validity  of  the  defense,  is  found  to  depend.  lb.  And,  therefore, 
the  judgment  of  a  court  of  competent  jurisdiction  upon  a  ques- 
tion directly  involved  in  the  action  is  conclusive  in  a  second  action 
between  the  same  parties,  and  depending  upon  the  same  question, 
although  the  subject-matter  of  the  second  action  is  different  from 
that  in  the  first  action.    Doty  v.  Broivn,  4  JST.  Y.  71. 

There  is  a  difference  between  the  effect  of  a  judgment  as  a  bar 
or  estoppel  against  the  prosecution  of  a  second  action  upon  the 
same  claim  or  demand,  and  its  effect  as  an  estoppel  in  another 
action  between  the  same  parties  upon  a  different  claim  or  cause 
of  action.  In  the  former  case,  the  judgment,  if  rendered  upon 
the  merits,  constitutes  an  absolute  bar  to  a  subsequent  action.     It 
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is  a  finality  as  to  the  daim  or  demand  in  controversy,  concluding 
parties  and  those  in  privity  with  them,  not  only  as  to  every  mat- 
ter which  was  offered  and  received  to  sustain  or  defeat  the  claim 
or  demand,  but  as  to  any  other  admissible  matter  which  might 
have  been  offered  for  that  purpose.  CromiveU  v.  Sac  County,  94 
U.  S.  351 ;  Felix  v.  Devlin,  50  App.  Div.  331 ;  Skidmore  v.  Fahy's 
Watch  Case  Co.  28  App.  Div.  94;  Smith  v.  Smith,  79  N.  Y.  634; 
Embury  v.  Conner,  3  N.  Y.  511 ;  Livingston  v.  Spero,  18  Misc. 
252;  Griffin  v.  Long  Island  R.  R.  Co.  102  N.  Y.  449;  Pray  v. 
liegeman,  98  IST.  Y.  351.  The  test  whether  a  judgment  in  an  ac- 
tion is  a  bar  or  evidence  in  another  is  whether  substantially  the 
same  evidence  would  establish  the  cause  of  action  in  each  case. 
International  Paper  Co.  v.  Purdy,  136  App.  Div.  189. 

But  where  the  second  action  between  the  same  parties  is  upon 
a  different  claim  or  demand,  the  judgment  in  the  prior  action 
operates  as  an  estoppel  only  as  to  those  matters  in  issue  or  points 
controverted,  upon  the  determination  of  which  the  finding  or  ver- 
dict was  rendered.  Cromwell  v.  Sac  County,  94  U.  S.  351 ;  Felix 
V.  Devlin,  50  App.  Div.  331.  A  party  who  claims  that  the  judg- 
ment in  a  foreclosure  action  is  an  estoppel  in  a  later  one,  bears 
the  burden  of  proving  clearly  that  the  question  in  the  later  case 
was  litigated  and  determined  in  the  former  one.  Rudd  v.  Cornell, 
171  N.  Y.  114,  127.    Zoeller  v.  Reilly,  100  N.  Y.  102. 

The  general  rule  is  well  settled  that  the  estoppel  of  a  former 
judgment  extends  to  every  material  matter  within  the  issues  which 
Avas  expressly  litigated  and  determined,  and  also  to  those  matters 
which,  although  not  expressly  determined,  are  comprehended  and 
involved  in  the  thing  expressly  stated  and  decided,  whether  they 
were  or  were  not  actually  litigated  or  considered.  It  is  not  neces- 
sary to  the  conclusiveness  of  a  former  judgment  that  issue  should 
have  been  taken  upon  the  precise  point  controverted  in  the  second 
action.  Whatever  is  necessarily  implied  in  the  former  decision 
is,  for  the  purpose  of  the  estoppel,  deemed  to  have  been  actually  de- 
cided. Pray  v.  Hegeman,  98  IST.  Y.  351;  Reich  v.  Cochran,  151 
N.  Y.  122 ;  C.  P.  P.  &  M.  Co.  V.  Walker,  114  N.  Y.  7.  Thus,  it 
has  been  held  that  a  former  judgment  for  the  services  of  a  phy- 
sician is  a  bar  to  an  action  against  him  for  malpractice  (Gates  v. 
Preston,  41  N.  Y.  113 ;  Blair  v.  Bartlett,  75  X.  Y.  150 ;  that  a 
judgment  for  the  board  of  a  horse  is  a  bar  to  an  action  for  its 
conversion  {Collins  v.  Bennett,  46  IST.  Y.  490) ;  that  a  judgment 
by  a  carrier  for  freight  is  res  judicata  in  an  action  for  the  de- 
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struction  of  property  caused  by  a  failure  of  the  carrier  to  perform 
his  contract  (Dunham  v.  Bower,  77  IST.  Y.  76)  ;  that  a  judgment 
in  partition,  to  which  the  plaintiff  was  a  party,  is  a  bar  to  a  recov- 
ery in  an  action  by  her  for  dower  {Jordan  v.  Van  Epps,  85  iST.  Y. 
427)  ;  that  a  judgment  in  an  action  by  a  plaintiff,  as  receiver, 
for  trespass  upon  the  property  of  a  corporation,  is  conclusive 
against  the  defendant's  claim  in  a  subsequent  action  that  the 
plaintiff's  appointment  was  invalid  (Grifin  v.  Long  Island  R.  R, 
Co.  102  E".  Y.  449)  ;  that  where,  in  a  former  action,  there  was 
a  judgment  to  the  effect  that  the  plaintiff's  cause  of  action  upon 
contract  was  divisible,  it  is  res  judicata  in  a  second  action  for  a 
subsequent  default  (Lorillard  v.  Clyde,  122  JST.  Y.  41)  ;  that  a 
jvidgment  in  favor  of  the  landlord  in  summary  proceedings  against 
a  tenant  for  nonpayment  of  rent  is  a  bar  to  an  action  by  the  ten- 
ant against  the  landlord  to  cancel  the  lease,  on  the  ground  that  it 
was  intended  as  a  mortgage  and  was  usurious,  although  those 
questions  were  not  actually  litigated  or  considered  in  the  summary 
proceeding  (Reich  v.  Cochran,  151  'N.  Y.  122) ;  and  that  a  judg- 
ment taken  by  the  landlord  by  default  in  such  proceedings  is  con- 
clusive between  the  parties  as  to  the  existence  and  validity  of 
the  lease,  the  occupation  by  the  tenant,  that  the  rent  is  due,  and 
also  as  to  any  other  facts  alleged  in  the  petition  or  affidavit  which 
are  required  to  be  alleged  as  the  basis  of  the  proceeding.  lb.; 
Brown  v.  Mayor,  66  IST.  Y.  385 ;  Jarvis  v.  Driggs,  69  IST.  Y.  143 ; 
Nemetty  v.  Naylor,  100  K  Y.  562. 

The  cases  above  cited  are  illustrations  of  the  rule  that  a  judg- 
ment is  final  and  conclusive  upon  all  matters  that  might  have  been 
litigated  and  decided  in  the  action,  and  as  to  all  matters  that  might 
have  been  used  as  a  defense  in  that  action,  which,  if  again  con- 
sidered, would  involve  an  inquiry  into  the  merits  of  the  former 
judgment.  See  Bell  v.  Merrifield,  109  K  Y.  202 ;  Malloney  v. 
Horan,  49  IST.  Y.  111. 

Where  A.  took  from  B.  a  bill  of  sale  of  certain  personal  prop- 
erty, and  C.  afterward  levied  upon  the  property  by  virtue  of 
attachments  in  favor  of  B.'s  creditors,  and  A.  subsequently  took 
and  converted  to  his  own  use  a  part  of  the  property,  for  which  C. 
sued' him  and  recovered  judgement  in  a  justice's  court,  on  the 
ground  that  the  bill  of  sale  was  fraudulent  and  void  as  to  credit- 
ors, it  was  held  that  the  judgment  was  conclusive  upon  the  ques- 
tion of  fraud,  in  an  action  of  replevin  afterward  brought  by  A. 
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against  C,  in  the  Supreme  Court,  to  recover  the  residue  of  the 
property.    Doty  v.  Brown,  4  N.  Y.  71. 

Where,  in  an  action  to  recover  possession  of  personal  property, 
the  plaintiff  claims  under  a  chattel  mortgage  alleged  hy  the  de- 
fendant, a  purchaser  under  an  execution  against  the  mortgagor, 
to  have  been  fraudulent  as  to  creditors,  a  judgment  against  the 
now  defendant  in  the  former  suit  in  which  he  was  plaintiff,  and 
a  servant  of  the  now  plaintiff  was  defendant,  and  in  which  suit 
the  validity  of  the  same  chattel  mortgage  was  in  question,  estops 
the  defendant  in  this  action.  And  it  is  immaterial  that  such  judg- 
ment is  shown  to  have  been  based  upon  other  grounds  than  the 
validity  of  the  mortgage.  Castle  v.  Noyes,  14  X.  Y.  329.  The 
facts  in  the  last  case  cited  were  as  follows:  The  now  defendant 
sued  one  Eonk  for  removing  a  portion  of  the  property  bought  by 
him  at  an  execution  sale.  The  now  plaintiff  defended  that  suit, 
and  justified  the  removal  by  Eonk,  as  his  servant,  claiming  title 
under  a  mortgage  from  the  execution  debtor,  which  mortgage  was 
alleged  by  the  then  plaintiff  to  be  fraudulent  as  to  creditors.  But 
judgment  was  rendered  against  the  then  plaintiff  on  the  ground 
that  he  failed  to  prove  the  judgment  on  which  the  execution  was 
issued ;  and  it  was  held  that  the  judgment  in  that  suit  was  con- 
clusive against  the  title  of  the  defendant  in  this,  whether  the  va- 
lidity of  the  mortgage  was  determined  in  that  suit  or  not;  and  it 
was  further  held  that  the  now  plaintiff  and  Eonk  stood  in  such 
privity  to  each  other  as  to  bring  the  case  within  the  rule  laid 
down  in  Doty  v.  Brown,  above  cited.  So,  where,  in  an  action  of 
trover,  the  defendant  justifies  the  taking,  by  the  command  of  a 
third  person,,  and  under  the  title  of  the  latter,  he  is  to  be  regarded 
as  a  privy  of  such  third  person,  and  the  record  of  n  former  recov- 
ery by  the  plaintiff  against  such  third  person,  for  the  same  taking 
of  the  property,  is  admissible  in  evidence  against  the  defendant, 
and  is  conclusive  as  to  the  plaintiff's  title  to  the  property,  and  as 
to  his  right  to  the  possession  thereof.  Calkins  v.  Allerton,  3  Barb. 
171. 

But  it  is  not  enough  to  show  that  the  person  against  whom  the 
former  judgment  was  rendered  was  the  servant  of  the  party 
against  whom  the  record  is  offered  in  evidence,  and.  that  siich 
person  had  attempted  to  defend  as  such  servant  in  the  first  action. 
Alexander  v.  Taylor,  4  Denio,  302.  It  must  appear  that  the 
alleged  master  and  present  defendant  assumed  to  defend  the  acts 
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of  the  pretended  agent,  or  lie  -will  not  be  estopped  by  the  judg- 
ment,    lb.     And  see  Castle  v.  Noyes,  14  IST.  Y.  332,  opinion. 

The  rule  stated  as  to  the  conclusiveness  of  judgments  applies 
not  only  to  judgments  rendered  in  actions  which  were  contested, 
but  also  to  such  as  were  rendered  by  default  or  confession.  New- 
ton V.  HooTc,  48  K  Y.  676 ;  Brown  v.  Mayor,  66  JST.  Y.  385,  390; 
Gates  V.  Preston,  41  IST.  Y.  113 ;  Swan  v.  Wheeler,  30  Misc.  225. 
The  rule  is  the  same  whether  the  first  adjudication  is  in  a  formal 
action  or  in  proceedings  summary  in  their  character.  Jarvis  v. 
Driggs,  69  N.  Y.  143 ;  Culross  v.  Gibbons,  130  E".  Y.  447 ;  De- 
marest  v.  Darg,  32  IST.  Y.  281,  290,  29  How.  266 ;  Reich  v.  Coch- 
ran, 151  N.  Y.  122.  A  final  order  in  summary  proceedings  is  not 
a  bar  to  an  action  of  ejectment.  Willis  v.  McKinnon,  75  N.  Y. 
Supp.  770.  It  applies  to  judicial  determinations  in  special  pro- 
ceedings as  well  as  to  actions.  Matter  of  Bradley,  25  MisQ.  261 ; 
Cottle  V.  New  York,  W.  S.  £  B.  R.  R.  Co.  27  App.  Div.  604; 
Culross  V.  Gibbons,  130  W.  Y.  447.  It  applies  as  well  to  judg- 
ments in  actions  in  which  questions  of  law  only  are  involved  as 
to  judgments  in  actions  involving  issues  of  fact.  lienclc  v.  Barnes, 
84  Hun,  546 ;  Bouchaud  v.  Dias,  3  Denio,  238.  It  applies  to  a 
judgment  of  a  court  of  competent  jurisdiction  of  a  foreign  state 
as  well  as  to  a  judgment  of  a  court  of  this  State.  Gray  v.  Rich- 
mond Bicycle  Co.  167  'N.  Y.  348;  Casey  v.  Leslie,  12  App.  Div. 
34.  And  a  judgment  recovered  in  a  justice's  court  is  as  con- 
clusive upon  the  rights  of  the  parties  as  though  it  were  rendered 
by  the  Supreme  Court.  Doty  v.  Brown,  4  N.  Y.  71 ;  Castle  v. 
Noyes,  14  N.  Y.  329 ;  Bellinger  v.  Craigue,  31  Barb.  536 ;  Collins 
V.  Bennett,  46  N".  Y.  490 ;  Malloney  v.  Horan,  49  N.  Y.  Ill ; 
Dunham  v.  Bower,  77  K  Y.  76;  Reich  v.  Cochran,  151  IST.  Y. 
122,  127 ;  Lawton  v.  Hudson,  19  App.  Div.  522. 

A  judgment  is  conclusive  as  a  bar  to  a  second  action  concern- 
ing the  same  matter,  even  though  it  was  rendered  upon  an  erro- 
neous view  of  the  law.  And  where  a  judgment  was  rendered 
against  a  plaintiff  upon  an  erroneous  assumption  that  his  cause 
of  action  had  not  accrued  at  the  time  of  bringing  his  action,  it 
was  nevertheless  held  to  be  conclusive  in  a  second  action.  Mor- 
gan V.  Plumb,  9  Wend.  287.  The  correct  method  of  correcting 
such  an  erroneous  decision  is  by  an  exception,  and  an  appeal. 
But  if  this  is  omitted,  the  judgment  will  be  conclusive. 

Where  a  judgment  is  reversed  on  appeal,  upon  mere  technical 
grounds,  not  in  any  way  affecting  the  merits  of  the  action,  such 
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judgment  of  reversal  will  not  be  any  bar  to  a  second  or  new  action 
for  the  same  cause.  Onderdonh  v.  Ranlett,  3  Hill,  323 ;  Close  v. 
StiiaH,  4  Wen.  95.  A  judgment  dismissing  the  complaint  en- 
tered upon  a  remittitur  from  the  court  of  appeals  is  not  a  bar  to  a 
subsequent  action,  unless  such  judgment  expressly  declares  that 
the  dismissal  is  upon  the  merits,  or  that  fact  appears  elsewhere  in 
the  judgment  roll.  Oenet  v.  Delaware  &  Hudson  Carnal  Co.  170 
N.  Y.  278. 

If  the  reversal,  however,  is  upon  the  law  of  the  case  upon  the 
merits,  such  judgment  will  be  conclusive  in  a  new  or  second 
action. 

Where  a  judgment  is  reversed  upon  an  appeal,  the  reversal  will 
destroy  the  efficacy  of  the  judgment  below  as  an  estoppel.  Wood 
V.  Jackson,  8  Wend.  9. 

In  the  case  of  continuous  injuries,  as  in  the  case  of  a  nuisance, 
one  recovery  for  an  injury  will  not  bar  a  second  action  to  recover 
such  damages  as  may  have  resulted  from  a  continuance  of  the 
nuisance  after  the  judgment  in  the  prior  action.  Bechwith  v.  Gris- 
wold,  29  Barb.  291.  But  the  recovery  of  damages  in  the  second 
action  will  be  limited  to  the  time  of  the  commencement  of  the 
prior  action.     Ih. 

It  must  be  regarded  as  the  established  law  of  this  State  that 
a  judgment  is  not  conclusive  in  a  second  action  unless  the  same 
question  was  at  issue  in  a  former  suit  of  which  the  court  had 
competent  jurisdiction,  and  the  subsequent  action  is  between  the 
same  parties  or  their  privies.  The  conclusive  character  of  a  judg- 
ment as  a  bar  extends  only  to  the  identical  issues  which  were  tried 
in  the  former  action.  They  must  be  the  same  in  each  action,  not 
merely  in  name,  but  in  fact  and  in  substance,  and  the  party  seeking 
to  avail  himself  of  a  former  judgment  as  conclusive  evidence,  or 
as  a  bar  in  a  subsequent  action,  must  show  affirmatively  that  the 
question  involved  in  the  second  was  material  and  determined  in 
the  former,  as  a  former  judgment  would  not  operate  as  an  estoppel 
in  a  subsequent  action  as  to  immaterial  and  unessential  facts,  even 
though  put  in  issue  and  directly  decided.  It  is  final  only  as  to 
facts  litigated  and  decided  which  relate  to  the  issue,  and  the  deter- 
mination of  which  was  necessary  to  the  determination  of  that 
issue.  Rowland  v.  Hohhy,  26  App.  Div.  522 ;  Palmer  v.  Hussey, 
87  N.  Y.  303  ;  Bell  v.  Merrifield,  109  N.  Y.  202 ;  Hymes  v.  Estey, 
116  ]Sr.  Y.  501 ;  Lewis  v.  0.  N.  &  P-  Co.  125  IST.  Y.  341 ;  Rose 
V.  Hawley,  133  K  Y.  315 ;  House  v.  Lockwood,  137  N.  Y.  259 ; 
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Ward  V.  Boyce,  152  X.  Y.  191,  201 ;  Reynolds  v.  Mtna  Life  Ins. 
Co.  160  N".  Y.  635,  651. 

§  7.  Splitting  Demands. 

The  law  does  not  permit  a  party  to  prosecute  two  actions  at 
the  same  time  for  the  same  demand.  And  when  the  question  has 
once  been  determined,  that  is  conclusive  between  parties  and 
privies.  And  the  same  principle  which  controls  in  such  cases  also 
forbids  a  party  from  severing  a  single  cause  of  action,  and  bringing 
separate  suits  upon  each  part.  And  if  a  single  cause  of  action, 
whether  arising  upon  contract,  or  for  a  tort,  is  split  or  severed, 
and  an  action  brought  and  a  judgment  recovered  for  a  part  of  the 
entire  claim  or  demand,  that  will  operate  as  a  bar  to  any  subse- 
quent action  for  any  portion  of  the  residue  of  such  demand. 

But,  while  the  law  prohibits  the  splitting  or  severing  of  a  single 
cause  of  action,  there  is  no  principle  and  no  decision  which  re- 
quires a  party  to  join  several  separate  and  distinct  causes  of  action 
in  the  same  action.  These  general  principles  are  well  understood, 
and  are  not  often  questioned,  but  there  is  frequently  a  difficulty 
in  applying  the  principles  to  practice,  for  it  is  not  always  easy 
to  determine  whether  a  particular  item  is  a  part  of  another  claim, 
or  a  distinct  and  separate  matter.  A  few  of  the  more  important 
cases,  which  are  recognized  as  sound  authorities,  will  be  given 
for  the  purposes  of  illustration. 

Splitting  demands  arising  on  contract. —  In  a  leading  case,  the 
facts  were  as  follows :  The  business  of  ship  carpenters  was 
carried  on  by  the  plaintiffs  in  one  part  of  a  building,  under  the 
direction  of  two  of  the  partners  of  the  firm,  and  the  business  of 
ship  chandlers  was  carried  on  in  another  part  of  the  same  building 
under  the  direction  of  the  third  partner.  Separate  books  of  ac- 
count were  kept  by  different  clerks  in  the  two  branches  of  busi- 
ness, and  the  partners  confined  themselves,  respectively,  to  the 
management  of  one  of  the  branches,  without  personally  taking 
part  in  the  other.  Work  was  done  and  materials  furnished  from 
the  carpentry  branch  of  the  business,  in  the  repairing  and  equip- 
ping of  a  brig,  upon  the  order  of  her  captain,  to  the  amount  of 
$139,  and  immediately  thereafter  goods  and  articles  of  ship 
chandlery  were  furnished  to  the  same  brig,  and  on  the  order  of 
the  same  captain,  at  different  times  through  a  period  of  a  month, 
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amounting  to  $521 ;  and  it  was  held  that  the  two  accounts  did 
not  constitute  an  entire  claim,  but,  on  the  contrary,  formed  two 
separate  causes  of  action.  Secor  v.  Sturgis,  16  IST.  Y.  548,  558. 
On  the  latter  page,  the  court  said:  "The  true  distinction  be- 
tween demands  or  rights  of  action  which  are  single  and  entire,  and 
those  which  are  several  and  distinct  is,  that  the  former  immedi- 
ately arise  out  of  one  and  the  same  act  or  contract,  and  the  latter 
out  of  different  acts  or  contracts." 

Perhaps  as  simple  and  safe  a  test  as  the  subject  admits  of,  by 
which  to  determine  whether  a  case  belongs  to  one  class  or  the 
other,  is  by  inquiring  whether  it  rests  upon  one  or  several  acts  or 
agreements.  In  the  case  of  torts,  each  trespass  or  conversion,  or 
fraud,  gives  a  right  of  action,  and  but  a  single  one,  however  nu- 
merous the  items  of  wrong  or  damage  may  be ;  in  respect  to  con- 
tracts, express  or  implied,  each  contract  affords  one  and  only  one 
cause  of  action.  The  case  of  a  contract  containing  several  stipu- 
lations to  be  performed  at  different  times  is  no  exception,  al- 
though an  action  may  be  maintained  upon  each  stipulation  as 
it  is  broken;  before  the  time  for  the  performance  of  the  others, 
the  ground  of  action  is  the  stipulation  which  is  in  the  nature  of 
a  several  contract.  Where  there  is  an  account  for  goods  sold,  or 
labor  performed;  where  money  has  been  lent  or  paid  for  the  use 
of  a  party  at  different  times,  or  several  items  of  claim  spring  in 
any  way  from  contract,  whether  one  only  or  separate  rights  of 
action  exist,  will  in  each  case  depend  upon  whether  the  case  is 
covered  by  one  or  by  separate  contracts.  The  several  items  may 
have  their  origin  in  one  contract,  as  on  an  agreement  to  sell  and 
deliver  goods,  or  perform  work,  or  advance  money,  and  usually 
in  the  case  of  a  running  account,  it  may  be  fairly  implied  that  it 
is  in  pursuance  of  an  agreement  that  an  account  may  be  opened 
and  continued,  either  for  a  definite  period  or  at  the  pleasure  of 
one  or  both  of  the  parties.  But  there  must  be  either  an  express 
contract,  or  the  circumstances  must  be  such  as  to  raise  an  implied 
contract,  embracing  all  the  items  to  make  them  where  they  arise 
at  different  times,  a  single  or  entire  demand  or  cause  of  action. 
See  Byrnes  v.  Byrnes,  102  IST.  Y.  4. 

Accounts  are  single  and  entire  that  arise  out  of  one  and  the 
same  contract.  Verplanle  v.  Van  Buren,  76  IST.  Y.  247.  The 
cases  in  respect  to  running  accounts  proceed  upon  the  rational 
ground  that  it  is  implied,  from  the  nature  of  the  dealing,  that  all 
the  items  are  parts  of  one  continuous  transaction,  and  shall  be 
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regarded  as  representing  a  single  demand.  Perry  v.  Dicherson, 
85  N.  Y.  345,  352.  But  the  bare  fact  that  different  causes  of 
action  spring  out  of  the  same  contract  does  not  ipso  facto  render 
a  judgment  in  one  a  bar  to  a  suit  on  another.  Thus,  a  cause  of 
action  for  wages  and  a  cause  of  action  for  a  wrongful  dismissal 
may  in  one  sense  be  said  to  arise  out  of  the  same  general  contract 
of  employment,  and  the  party  aggrieved  may  bring  his  action  upon 
either  of  the  causes  of  action  without  being  barred  by  judgment 
thereon  from  subsequently  bringing  an  action  on  the  other.  And 
this  is  true  although  the  plaintiff  could  have  prosecuted  in  one 
action  the  claim  for  wages  and  for  damages  for  the  wrongful  dis- 
missal. The  fact  that  all  the  claims  might  have  been  prosecuted 
in  a  single  action  is  not  a  test  of  the  right  to  maintain  separate 
actions.    Ih. 

If  two  separate  bills  of  goods  are  sold  at  different  times,  and  a 
credit  of  six  months,  or  other  credit,  is  given  on  the  first  bill,  but 
none  is  given  on  the  other,  these  are  separate  and  distinct  de- 
mands, and  a  recovery  upon  the  first  bill  will  not  bar  an  action 
upon  the  second  one.  Staples  v.  Goodrich,  21  Barb.  317;  Zim- 
merman V.  Erhard,  83  N.  T.  74.  The  law  does  not  compel  a 
creditor  to  join  both  claims  in  one  action  in  such  a  case.  Ih.  And 
see  Cashman  v.  Bean,  2  Hilt,  340.  But  where  several  different 
articles  are  sold  in  an  entire  indivisible  sale,  there  cannot  be  a 
separate  action  for  any  of  the  articles  separately,  and  if  a  recov- 
ery is  had  for  one  or  more  of  the  articles,  no  action  can  be  main- 
tained for  the  residue.  Miller  v.  Covert,  1  Wend.  487 ;  Smith  v. 
Jones,  15  Johns.  229;  Phillips  v.  BericTc,  16  Johns.  136. 

A  promissory  note  is  an  entire  indivisible  demand,  and  there 
cannot  be  several  separate  actions  maintained  upon  it.  And  if 
several  separate  actions  are  founded  upon  it  and  a  judgment  ren- 
dered in  favor  of  the  plaintiff  in  each  action,  the  judgments  will 
all  be  reversed.  Willard  v.  Sperry,  16  Johns.  121.  But  where 
a  promissory  note  is  made  payable  by  installments  at  different 
times  a  former  recovery  for  a  previous  installment  will  not  be  any 
bar  to  a  second  or  other  action  for  an  installment  subsequently 
falling  due.  Butler  v.  Wright,  2  Wend.  369.  The  holder  of 
several  past  due  promissory  notes  against  the  same  party  may  main- 
tain a  separate  action  upon  each  note,  and  the  recovery  of  a  judg- 
ment upon  one  will  not  bar  an  action  upon  the  others,  notwith- 
standing the  fact  that  the  several  notes  were  given  upon  the  settle- 
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ment  of  one  and  the  same  demand.  Naihaus  v.  Hope,  77  IsT.  Y. 
420. 

All  debts  or  demands  which  are  already  actually  due  by  the 
same  contract,  make  but  an  entire  demand  within  the  rule  as  to 
splitting  demands.  And,  therefore,  a  judgment  in  an  action  for 
breaches  of  one  covenant  is  a  bar  to  an  action  for  a  breach  of  an- 
other covenant  in  the  same  instrument,  when  such  breach  was 
committed  before  the  first  action  was  brought.  Bendernagle  v. 
Cocks,  19  Wend.  207;  Coggins  v.  Bulwinkle,  1  E.  D.  Smith,  434. 
And  see  Fish  v.  Folley,  6  Hill,  54.  But  when  a  covenant  is  en- 
tered into  for  keeping  a  gate  in  repair  and  there  is  a  breach  of  the 
covenant,  an  action  may  be  maintained  by  any  new  breaches  of 
it  although  a  prior  recovery  might  be  a  bar  for  all  causes  of  action 
existing  at  the  time  of  bringing  the  first  action.  Grain  v.  Beach, 
2  Barb.  120,  S.  C.  2  'N.  Y.  86. 

Personal  services  performed  at  different  times,  under  distinct 
contracts,  form  separate  causes  of  action,  and  a  recovery  for  the 
prior  services  in  one  action  will  be  no  bar  to  a  subsequent  action 
for  the  other  services.  Phillips  v.  BericJc,  16  Johns.  136.  And 
to  constitute  a  bar  to  a  second  action  even  where  the  goods  are  all 
sold  at  one  time,  there  must  have  been  a  prior  recovery  of  a  judg- 
ment. If  an  action  is  commenced  for  a  part  of  a  claim  and  the 
defendant  appears  before  the  trial  and  pays  the  amount,  upon 
which  such  action  is  discontinued,  this  is  not  such  a  judgment  as 
will  bar  a  second  action  for  the  residue  of  the  demand.  Cashman 
V.  Bean,  2  Hilt.  340.     And  see  Carlisle  v.  McGall,  1  Hilt.  399. 

If  a  party  brings  an  action  for  a  part  only  of  an  entire  demand 
and  obtains  judgment  thereon,  he  cannot  subsequently  avail  him- 
self of  the  residue  of  his  demand  by  way  of  set-off  in  an  action 
against  him  by  the  opposite  party.  Miller  v.  Covert,  1  Wend. 
487  ;  Hopf  v.  Myers,  42  Barb.  470. 

Splitting  demands  for  torts. — The  same  general  rules  prevail  in 
these  cases  as  well  as  in  actions  upon  contracts.  See  Nathans  v. 
Hope,  77  IST.  Y.  420,  422;  Secor  v.  Sturgis,  16  N.  Y.  548,  554. 
And,  therefore,  where  there  has  been  a  trespass  or  a  conversion  of 
personal  property  by  one  single  indivisible  act  in  relation  to  the 
several  chattels,  the  plaintiff  cannot  split  his  claim  for  damages 
and  bring  separate  actions  for  each  particular  article.  A  recovery 
for  one  article  in  such  a  case  is  a  good  and  legal  bar  to  any  action 
for  the  recovery  of  damages  for  the  taking  or  conversion  of  any 
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of  the  others.  Farrington  v.  Payne,  15  Johns.  432.  And  where 
a  bed  and  bedquilts  were  taken  at  the  same  time  and  by  the  same 
act,  it  was  held  that  a  recovery  for  the  quilts  was  a  bar  to  an  action 
for  taking  the  bed.    Ih. 

But  where  an  action  was  brought  for  the  recovery  of  damages 
for  the  conversion  of  several  articles  and  on  the  trial  the  plaintiff 
ascertained  that  a  portion  only  of  the  articles  had  been  converted, 
it  was  held  that  he  might  withdraw  his  claim  as  to  the  articles 
not  then  converted,  and  that  a  judgment  for  those  already  con- 
verted would  not  bar  a  second  action  for  such  of  the  articles  as 
were  converted  after  the  commencement  of  the  first  action.  Doty 
V.  Brown,  4  'N.  Y.  71.  So  where  the  injury  is  a  continuing  one, 
as  in  the  case  of  a  nuisance,  a  recovery  of  damages  in  an  action 
will  not  bar  an  action  for  injuries  accruing  subsequently  to  the 
time  of  bringing  the  first  action.  Beckwith  v.  Griswold,  29  Barb. 
294. 

§  8.  Subject  of  Second  Suit,  Matter  of  Defense  in  Former  Action. 

There  are  some  transactions  which  are  so  connected  that  any 
litigation  upon  the  merits  will  finally  dispose  of  the  entire  matter. 
A  common  illustration  may  be  seen  in  the  case  of  labor  performed 
and  a  payment  of  the  laborer  in  full.  If  the  laborer  should  sue 
the  employer  for  such  wages  after  having  been  paid  in  full  it 
would  be  the  duty  of  the  employer  to  set  up  the  defense  of  pay- 
ment in  his  answer  and  to  prove  it  on  the  trial.  And  if  he  should 
omit  to  do  this,  but  should  permit  a  recovery  against  him  without 
making  any  defense,  he  would  be  entirely  remediless,  since  no  sub- 
sequent action  could  be  maintained  for  the  purpose  of  obtaining 
justice.  And  where  a  promissory  note  is  given,  which  is  not  trans- 
ferred until  after  it  is  due,  and  the  maker  has  paid  the  note  in  full 
to  the  payee  before  its  transfer,  such  maker  must  set  up  payment 
as  a  defense  when  sued  by  the  holder  of  the  note,  and  if  he  neglects 
to  do  so  he  cannot  afterward  maintain  an  action  against  the  payee 
to  recover  the  amount  "paid  to  him.  Loomis  v.  Pulver,  9  Johns. 
244 ;  Binch  v.  Wood,  43  Barb.  315. 

So  if  a  note  is  given  without  any  consideration  or  there  is  any- 
other  legal  defense  to  an  action  upon  it,  the  maker  must  interpose 
such  defense  at  the  first  opportunity.  And  if  he  omits  to  do  this; 
he  cannot  maintain  a  subsequent  action  to  recover  back  the  amoimt 
on  the  ground  that  he  has  since  discovered  evidence  to  prove 
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his  defense  to  the  first  action.  White  v.  Aylesworth,  9  Johns. 
232.  In  the  case  last  cited,  A.  had  lost  a  bridle  and  he  accused 
B.  of  having  taken  it,  although  he  was  innocent  of  the  charge. 
A.  threatened  to  bring  an  action  against  B.,  who,  to  avoid  trouble, 
gave  his  note  for  $12  to  A.  on  a  promise  by  the  latter  to  give  the 
note  up  if  B.  could  show  his  innocence  or  if  the  bridle  should  be 
found.  A.  afterward  brought  an  action  upon  the  note,  recovered 
judgment  and  received  the  money  upon  it.  And  after  that  B. 
sued  A.  to  recover  back  the  money,  on  the  ground  that  A.  had  found 
his  bridle,  but  the  first  action  was  held  to  be  a  bar  to  this  second 
one,  on  the  ground  that  the  svibject  of  the  second  action  was  matter 
of  defense  to  the  first  action. 

Whenever  the  judgment  rendered  in  the  first  action  necessarilj' 
involves  and  determines  the  question  or  matter  which  is  the  foun- 
dation of  the  subsequent  action,  then  the  first  judgment  will  be  a 
bar  to  the  second  action.  Where  a  physician  brought  an  action 
for  his  services  as  such  in  treating  a  broken  limb,  and  the  defend- 
ant put  in  a  general  denial ;  but  the  defendant  withdrew  all  claims 
for  malpractice  in  the  treatment  of  his  limb,  it  was  held  that  a 
verdict  in  favor  of  the  plaintiff  for  his  services  was  a  bar  to  a 
subsequent  action  for  such  alleged  malpractice.  Bellinger  v. 
Craigue,  31  Barb.  534.  In  such  a  case  the  two  claims  cannot  co- 
exist, and  a  recovery  by  either  party  will  effectually  bar  the  other 
party,    th. 

Where,  however,  the  first  action  does  not  necessarily  dispose  of 
the  subject  of  a  second  action  it  will  not  be  a  bar,  as  in  the  case 
of  recouping  damages,  where  a  party  is  permitted  to  litigate  the 
matter  in  the  first  action  or  to  reserve  his  claim  for  a  subsequent 
action  in  his  own  favor,  as  we  shall  soon  see  under  the  title  Re- 
coupment. 

§  9.  Eequisites  of  the  Adjudication  which  will  Operate  as  a  Bar. 

Former  recovery  must  have  been  on  the  merits. —  Although  a  for- 
mer adjudication  between  the  parties  is  conclusive  between  them 
in  a  subsequent  litigation  of  the  matters  involved  in  the  former 
action,  yet  it  must  be  understood  that  this  rule  does  not  apply  in 
those  cases  in  which  the  prior  decision  was  not  made  upon  the 
merits  of  the  cause.  If  the  prior  action  failed  on  the  sole  ground 
that  it  was  prematurely  brought,  because  the  right  of  action  was 
not  then  perfect,  such  judgment  will  be  no  bar  to  a  subsequent 
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action  for  the  same  matter  after  the  cause  of  action  has  become 
complete.  Wilcox  v.  Lee,  26  How.  418 ;  Quachenbush  v.  Elile,  5 
Barb.  469 ;  Rose  v.  Hawley,  141  IST.  Y.  366 ;  Converse  v.  Sickles, 
146  K  Y.  200,  207;  Moloney  v.  Nelson,  158  IST.  Y.  351;  Dear  v. 
Reed,  37  Hun,  594. 

A  judgment  of  nonsuit  because  the  plaintiff's  evidence  did  not 
make  out  a  case  on  the  first  trial  is  not  a  bar  to  a  second  action 
for  the  same  cause.  Tattersall  v.  Hass,  1  Hilt.  56 ;  Elwell  v. 
McQueen,  10  Wend.  519 ;  Seaman  v.  Ward,  1  Hilt.  52.  And  see 
Dexter  v.  Clark,  35  Barb.  271,  S.  C.  22  How.  289  ;  Coit  v.  Beard, 
33  Barb.  357,  S.  C.  23  How.  2,  12  Abb.  462;  Nicoll  v.  Karriclc, 
28  Misc.  199,  58  IST.  Y.  Supp.  1018;  Genet  v.  Del.  &  Hud.  Canal 
Co.  163  K  Y.  173;  Voullaire  v.  Wise,  19  Misc.  659;  Merrick 
V.  Hill,  77  Hun,  30.  The  Code  provides,  in  respect  to  courts  of 
record,  that  "a  final  judgment,  dismissing  the  complaint,  either 
before  or  after  a  trial,  rendered  in  an  action  hereafter  commenced, 
does  not  prevent  a  new  action  for  the  same  cause  of  action,  imless 
it  expressly  declares,  or  it  appears  by  the  judgment-roll,  that  it  is 
rendered  upon  the  merits."  Code  of  Civil  Pro.  §  1209 ;  Genet 
V.  Del.  &  Hud.  Comal  Co.  163  IST.  Y.  173,  178 ;  Petrie  v.  Trus- 
tees of  Hamilton  College,  92  Hun,  81.  But  a  dismissal  on  the 
merits  is  a  bar  to  another  action.  Stokes  v.  Stokes,  49  App.  Div. 
302.  A  judgment  on  demurrer,  which  decides  nothing  in  respect 
to  the  merits,  but  merely  that  the  complaint  does  not  set  forth  a 
cause  of  action,  and  that  the  plaintiff  shall  pay  costs,  is  no  bar  to  a 
subsequent  action  in  which  the  plaintiff  sets  up  sufficient  facts. 
Stowell  V.  Chamberlain,  3  Sup.  Ct.  (T.  &  C.)  374.  A  judgment 
dismissing  an  action  for  failure  of  proof  is  not  a  bar  to  a  second 
action.  Goldman  v.  Tobias,  88  IST  .Y.  Supp.  991.  The  decision  of 
a  question  not  necessarily  involved  is  not  res  adjudicata.  Newton 
V.  Hunt,  134  App.  Div.  325.  -' 

A  former  judgment,  even  though  rendered  on  the  merits,  is  no 
bar  to  a  second  action  when  such  first  judgment  is  reversed  upon 
an  appeal  before  the  trial  of  the  second  action.  Wood  v.  Jackson, 
8  Wend.  10;  Close  v.  Stewart,  4  Wend.  95;  Onderdonk  v.  Ran- 
lett,  3  Hill,  323. 

Must  be  between  same  parties. — It  is  a  general  rule  that  no  one 
is  bound  by  a  former  verdict  or  judgment  unless  he  was  a  party 
to  the  action  or  unless  he  is  in  privity  with  such  party.  If,  there- 
fore, the  former  judgment  is  between  substantially  different  par- 
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ties,  the  judgment  will  not  be  a  bar  to  a  subsequent  action  between 
different  parties  in  relation  to  the  same  subject  matter.  A  mere 
recovery  against  one  of  several  joint  trespassers,  without  satisfac- 
tion, is  no  bar  to  an  action  against  any  of  the  other  trespassers. 
Livingston  v.  Bishop,  1  Johns.  290.  So  a  judgment  in  favor  of 
one  of  several  trespassers  is  no  bar  to  an  action  against  the  others. 
Lansing  v.  Montgomery,  2  Johns.  382. 

For  a  joint  trespass,  committed  by  two  persons,  the  party  in- 
jured has  his  election  to  prosecute  both  in  one  action  or  to  sue  them 
separately,  and  in  the  latter  case,  if  he  recovers,  he  has  the  further 
election  which  damages  he  will  collect  in  either  of  the  actions. 
Kasson  v.  People,  44  Barb.  347.  If  he  elects  to  sue  the  wrong- 
doers separately  and  recovers  in  both  actions,  and  then  sues  out  an 
execution  upon  one  of  the  judgments  upon  which  the  defendant 
is  committed  to  jail,  and  then  the  assignee  of  both  judgments  gives 
a  written  direction  to  the  sheriff  to  discharge  that  defendant  from 
custody,  the  imprisonment  of  such  defendant  and  his  discharge 
therefrom  by  the  assignee  will  operate  to  discharge  not  only  the 
judgment  upon  which  such  defendant  was  charged  in  execution 
but  also  the  judgment  against  the  other  joint  trespasser,  and  the 
remedy  upon  both  judgements  is  gone.  Ih.  In  such  a  case  the 
plaintiff  in  the  judgments  is  entitled  to  but  one  satisfaction  for  the 
injury  he  has  sustained  by  the  trespass  committed  by  the  defend- 
ants in  the  two  judgments,  and  he  has  that  satisfaction  by  the  im- 
prisonment of  one  of  them  and  by  discharging  him  therefrom.    Ih. 

If  an  action  is  brought  upon  a  promissory  note  by  the  holder 
against  the  maker  for  the  consideration  upon  which  the  note  was 
given,  and  a  verdict  and  judgment  are  given  in  favor  of  the  de- 
fendant, that  will  be  no  bar  to  a  subsequent  action  upon  the  same 
note  by  the  holder  against  the  maker.  Slauson  v.  Englehart,  34 
Barb.  198.  Such  a  judgment,  to  constitute  a  bar,  must  be  upon 
the  very  point  in  issue.  Both  actions  must  be  in  substance  and 
in  point  of  law  identical,  and  the  same  evidence  admissible  and 
to  some  extent  controlling  in  both.  If  the  second  action  involves 
no  inquiry  into  the  merits  of  the  former  judgment  and  is  sustain- 
able on  grounds  entirely  independent  of  such  former  judgment,  it 
will  not  be  barred.    lb. 

Where  property  is  sold  conditionally,  on  the  condition  that  title 
shall  not  pass  to  the  vendee  until  the  purchase  price  is  paid,  a  re- 
covery by  such  vendee  against  a  wrongdoer  for  the  value  of  the 
property  and  a  payment  of  the  judgment  will  not  bar  an  action  by 
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the  vendor  against  such  wrongdoer  for  the  value  of  the  same  prop- 
erty, if  the  action  is  brought  afterward  and  after  the  time  for 
performing  the  condition  by  payment  has  passed.  Basbrouck  v. 
Lounsbury,  26  IST.  Y.  698. 

But  where  the  judgment  in  the  prior  action  is  between  the  same 
parties  as  those  in  the  subsequent  one,  the  first  judgment,  if  on 
the  merits  and  relating  to  the  same  matter,  will  be  entirely  con- 
clusive. 

And  by  the  term  "same  parties"  is  not  intended  that  the 
parties  need  be  identical,  for  there  may  be  cases  in  which  either 
of  two  different  parties  may  bring  an  action,  as  in  the  case  of  bailor 
and  bailee,  either  of  whom  may  sue  a  wrongdoer. 

So  in  an  action  by  the  owner  of  goods  against  a  carrier  for 
their  nondelivery,  if  a  general  denial  is  interposed  and  a  verdict 
and  judgment  pass  in  favor  of  the  carrier  on  the  merits,  this  will 
bar  a  subsequent  action  for  the  same  cause  by  a  forwarder  of 
the  goods.  Oreen  v.  Clwrh,  5  Denio,  497,  8.  C.  12  IST.  Y.  343, 
13  Barb.  57. 

In  respect  to  the  conclusiveness  of  a  former  judgment  upon  one 
who  is  clothed  with  a  representative  as  well  as  an  individual  capac- 
ity, the  rule  is  that  a  former  judgment  concludes  the  party  only  in 
the  character  in  which  he  was  sued;  and,  therefore,  a  judgment 
for  or  against  an  executor,  administrator,  assignee  or  trustee,  as 
such,  presumptively  does  not  preclude  him  in  a  different  cause  of 
action,  affecting  him  personally,  from  disputing  the  findings  or 
judgment,  though  the  same  questions  are  involved.  Furlong  y. 
Barda,  80  Hun,  248;  Collins  v.  Ilydorn,  135  K  Y.  320.  The 
mere  fact  that  the  same  persons  are  litigants  in  the  two  actions 
is  not  always  sufficient  to  satisfy  the  rule  of  res  adjudicata.  The 
same  person  may  in  law  be  considered  another  person,  and  con- 
sequently another  party  by  suing  in  another  capacity.  Ih.  A 
judgment  against  a  party  sued  as  an  individual  is  not  an  estoppel 
in  a  subsequent  action  in  which  he  sues  or  is  sued  in  another 
capacity  or  character.  In  the  latter  case  he  is  in  contemplation 
of  law  a  distinct  person  and  a  stranger  to  the  prior  proceeding 
and  judgment.  Rathhone  v.  Hooney,  58  W.  Y.  463.  See  Landon 
V.  Townshendj  112  'N.  Y.  93.  A  plaintiff  prosecuting  in  his  own 
proper  person,  representing  only  his  interest  as  an  individual,  is 
not  concluded  by  a  prior  judgment  against  him  in  a  representative 
character,  as  in  law  he  is  regarded  as  a  different  person  and  a 
stranger  to  the  former  suit.     Collins  v.  Ilydorn,  135  IST.  Y.  320. 
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Same  subject  matter. — A  verdict  and  judg;meiit  for  the  same 
cause  of  action  between  the  same  parties  is  absolutely  conclusive. 
Perry  v.  Dickerson,  85  IST.  Y.  345.  A  former  judgment  is  a 
finality  as  to  the  claim  or  demand  in  controversy,  concluding  par- 
ties and  those  in  privity  with  them,  not  only  as  to  every  matter 
which  was  offered  and  received  to  sustain  or  defeat  the  claim  or 
demand,  but  as  to  any  other  admissible  matter  which  might  have 
been  offered  for  that  purpose.  PaJcas  v.  HoUingshead,  184  E". 
Y.  211.  To  sustain  the  plea  of  a  former  judgment  in  bar  of  a 
second  action  it  must  appear  that  the  cause  of  action  in  both 
suits  is  the  same  or  that  some  fact  essential  to  the  maintenance 
of  the  second  action  was  in  issue  and  determined  in  the  first 
action  adversely  to  the  plaintiff.  In  order  to  establish  an 
identity  between  the  causes  of  action  in  the  two  suits,  it  is 
not  necessary  that  the  claim  made  in  the  first  action  embraced  the 
same  items  sought  to  be  recovered  in  the  second.  It  is  sufficient 
to  bring  the  second  action  within  the  estoppel  of  the  former  judg- 
ment that  the  cause  of  action  in  the  former  suit  was  the  same,  and 
that  the  damages  or  right  claimed  in  the  second  suit  were  items  or 
parts  of  the  same  single  cause  of  action  upon  which  the  first  action 
was  founded.  Perry  v.  Dickerson,  85  W.  Y.  345.  To  constitute 
an  estoppel  by  former  adjudication  it  must  appear  that  the  precise 
issue  was  actually  litigated  between  the  parties.  It  is  not  enough 
that  it  might  have  been  litigated.  City  of  New  York  v.  N.  Y.  City 
By.  Co.  126  App.  Div.  42 ;  Stannard  v.  Hubhell,  123  N.  Y.  520 ; 
Springer  v.  Bien,  128  N".  Y.  99 ;  House  v.  Lock-wood,  137  IST.  Y. 
259  ;  Stokes  v.  Stokes,  155  N.  Y.  591 ;  Budd  v.  Cornell,  17 1  K  Y. 
114;  Stokes  v.  Foote,  172  IST.  Y.  327. 

It  is  not  always  easy  to  determine  when  the  causes  of  action  are 
identical.  As  a  general  rule  the  cause  of  action  is  the  same  when 
the  same  evidence  will  support  both  actions.  Gregory  v.  Burrall, 
2  Edw.  Ch.  417 ;  Bice  v.  King,  7  Johns.  20 ;  Johnson  v.  Smith, 
8  Johns.  383;  Miller  v.  Ma-nice,  6  Hill,  114;  Steinbach  v.  Belief 
Fire  Ins.  Co.  77  W.  Y.  498 ;  Marsh  v.  Masterton,  101  N.  Y.  401, 
407. 

If  an  action  of  trespass  is  brought  for  wrongfully  taking  chat- 
tels, and  a  verdict  and  judgment  are  rendered  in  favor  of  the 
defendant,  this  will  bar  a  subsequent  action  by  the  same  plaintiff 
against  the  same  defendant,  for  the  same  goods  as  upon  a  sale  by 
contract,  express  or  implied.    Bice  v.  King,  7  Johns.  20. 

But  if  the  prior  action  was  founded  upon  an  alleged  contract 
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of  sale  of  property,  which  was  not  established,  and  a  judgment 
therefor  passed  for  the  defendant,  this  judgment  will  be  no  bar 
to  an  action  for  a  subsequent  conversion  of  the  same  property 
by  the  defendant,  founded  upon  a  refusal  to  return  it  on  demand. 
Ball  V.  Larkin,  3  E.  D.  Smith.  555.  In  such  a  case  the  causes 
of  action  are  entirely  different.  In  the  first  action  the  right  of 
recovery  is  founded  upon  the  fact  that  there  has  been  a  sale 
of  the  property  by  the  plaintiff  to  the  defendant,  which  is  nega- 
tived by  the  judgment.  And  the  second  action,  instead  of  deny- 
ing the  decision  in  the  first  action,  affirms  it,  and  is  founded  upon 
'the  fact  that  the  plaintiff  is  the  owner  of  the  property  which 
was  not  negatived  in  the  first  action.  But  where  the  cause  of 
action  is  identical,  the  first  action  will  be  conclusive  in  a  second 
one  between  the  same  parties.  And  if  an  action  of  trespass  is 
brought  for  taking  personal  property  and  a  verdict  and  judgment 
rendered  in  favor  of  the  defendant,  this  will  be  conclusive  in  an 
action  of  trover  for  the  same  matter.  Johnson  v.  Smith,  8  Johns. 
383.  And  see  Rice  v.  King,  1  Johns.  20 ;  Birkhead  v.  Brown,  5 
Sandf.  134;  Miller  v.  Manice,  6  Hill,  114. 

Where  a  physician  brought  an  action  to  recover  for  his  services 
in  treating  a  broken  limb,  and  the  defendant  defended  the  action 
by  an  answer  of  a  general  denial,  but  the  plaintiff  recovered  a 
judgment  for  the  services  rendered,  this  was  held  to  be  a  bar  to  an 
action  by  the  defendant  for  malpractice  in  the  rendition  of  such 
services.  Bellinger  v.  Craigue,  31  Barb.  534;  Blair  v.  Bartlett,  75 
]Sr.  y.  150;  Gates  v.  Preston,  41  E".  T.  113 ;  Elebach  v.  Weed,  29 
Misc.  754;  Schopen  v.  Baldwin,  83  Hun,  234. 

So,  on  the  other  hand,  if  the  patient  had  first  brought  an  action 
against  the  physician  for  malpractice,  and  had  recovered  judgment, 
that  would  have  been  a  bar  to  an  action  for  such  physician's  serv- 
ices. Edwards  v.  Stewart,  15  Barb.  67.  A  recovery  on  the  judg- 
ment for  the  value  of  services  is  a  bar  to  a  subsequent  action  for 
negligence  in  rendering  them.  Weisinger  v.  Rosenberg,  108  'N. 
T.  Supp.  1065. 

Where  two  notes  are  given  upon  a  single  consideration,  and  one 
of  the  notes  has  been  put  in  suit,  and  a  direct  issue  joined  upon 
facts  which  affect  both  notes  alike,  if  those  facts  are  established 
by  a  verdict  and  judgment,  such  judgment  will  be  conclusive  evi- 
dence of  those  facts  in  a  subsequent  action  between  the  same  parties 
upon  the  other  note.  Treadwell  v.  Stebbins,  6  Bosw.  538,  547 ; 
Gardner  v.  Buchhee,  3  Cow.  120.    And  see  Burt  v.  Stemburgh,  4 
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Cow.  559.  A  recovery  in  an  action  upon  an  agreement  wherein 
the  right  to  recover  depends  by  the  pleadings  upon  the  truth  of  the 
allegations  made  in  the  complaint,  and  denied  by  the  answer,  is 
quite  common. 

Where  an  action  is  brought  upon  an  agreement  by  a  plaintiff 
who  alleges  in  his  complaint  that  he  has  fully  performed  the  agree- 
ment, but  which  allegations  are  denied  by  the  answer,  a  recovery 
by  the  plaintiff  in  that  action  will  bar  any  subsequent  action  by 
such  defendant  against  such  plaintiff  to  recover  damages  for  an 
alleged  nonperformance  of  the  agreement  by  such  first  plaintiff. 
Davis  V.  Tcdlcot,  12  N".  Y.  184.  The  record  of  recovery  in  the 
first  action  estops  the  defendant  from  controverting  the  truth  of 
the  fact  that  the  plaintiff  in  that  action  had  fully  performed  the 
contract.  Ih.  And  the  rule  is  not  changed  by  the  fact  that  be- 
sides a  general  denial,  there  was  also  an  answer  setting  up  alleged 
breaches  of  the  contract  by  the  plaintiff,  and  that  on  the  trial  no 
evidence  was  given  thereon,  but  that  the  claim  was  expressly  with- 
drawn, and  that  the  second  action  was  for  the  recovery  of  such 
damages.    Ih.    And  see  Ccuinphell  v.  Butts,  3  ^N".  Y.  173. 

Where  several  distinct  securities  arise  out  of  one  single  trans- 
action, and  a  defense  which  goes  to  the  whole  transaction  is  suc- 
cessfully interposed  in  an  action  upon  one  of  them,  the  judgment 
will  be  conclusive  as  to  all  the  others.  Gardner  v.  BucTcbee,  3  Cow. 
120;  Treadivell  v.  Stehbins,  6  Bosw.  538;  Bouchaud  v.  Dias,  3 
Denio,  238 ;  Birckhead  v.  Brown,  5  Sandf.  134 ;  Higgins  v.  Mayer, 
10  How.  363.  But  in  an  action  upon  one  of  two  promissory  notes, 
a  failure  to  set  up  that  the  transaction  upon  which  they  were  given 
was  illegal  does  not  prevent  the  defendant  from  setting  up  that 
defense  in  a  subsequent  action  upon  the  other  note.  Hughes  v. 
Alexander,  5  Duer,  488. 

The  burden  of  proof  is  on  the  party  setting  up  the  estoppel  of  a 
former  judgment  to  show  that  the  matter  claimed  as  an  estoppel 
was  necessarily  involved  in  the  rendition  of  the  former  judgment. 
Rowland  v.  Hobby,  26  App.  Div.  522 ;  Unglish  v.  Marvin,  128 
K  Y.  380. 

Whether  the  matter  might  have  been  tried  in  the  former  action 
must  appear  by  the  record ;  if  it  does  so  appear,  oral  testimony  is 
competent  in  the  second  action  to  show  that  it  was  litigated,  passed 
upon  and  determined.  Smith  v.  Smith,  79  j^.  Y.  634;  Wood  v. 
Jackson,  8  Wend.  9 ;  Lawre^ice  v.  Hunt,  10  Wend.  80 ;  McKnight 
V.  Dunlop,  4  Barb.  36,  44;   Young  v.  Evmmell,  2  Hill,  481; 
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Dunclcel  v.  Wills,  11  IST.  Y.  420;  McKnight  v.  Devlin,  52  N.  Y. 
399. 

Where,  in  an  action  in  a  justice's  court,  there  is  only  a  single 
indivisible  cause  of  action,  which  is  for  a  breach  of  warranty  on 
a  sale  of  chattels,  the  record  of  judgment  in  that  action  will  be  con- 
clusive as  to  what  was  tried,  and  for  what  cause  of  action  there 
was  a  recovery;  and,  in  a  subsequent  litigation  between  the  same 
parties  in  the  Supreme  Court,  parol  evidence  will  not  be  admis- 
sible to  show  that  the  recovery  was  for  fraud  in  the  sale  of  prop- 
erty, instead  of  being  for  the  breach  of  warranty  alleged.  Royce 
V.  Burt,  42  Barb.  339.  But  where  it  appears  doubtful  from  the 
pleadings  in  a  justice's  court,  and  from  the  docket  of  judgment, 
what  was  really  tried  and  passed  upon  by  the  justice,  it  is  com- 
petent to  prove  by  evidence  aliunde,  that  he  tried  and  passed  upon 
any  facts  and  questions  that  might  have  been  litigated  under  the 
■  pleadings.  Royce  v.  Buri,  42  Barb.  655.  It  may  be  shown  that 
under  an  indefinite  pleading  in  the  justice's  court,  any  question 
was  litigated  which  the  law  would,  under  the  circumstances  of  the 
case,  have  allowed  to  be  tried ;  and,  if  the  plaintiff  might  have  re- 
covered, under  his  complaint,  with  adequate  proof,  either  for  a 
breach,  or  upon  the  rescission  of  a  contract,  he,  or  any  party  inter- 
ested, is  at  liberty  to  show  upon  which  ground  the  recovery  was  in 
fact  had.    lb. 

Where  a  complaint  in  a  justice's  court  alleges  as  a  cause  of  action 
that  the  defendant  wrongfully  took  away  the  plaintiff's  horse  and 
detained  him  for  a  limited  time,  and  injured  him,  and  deprived 
the  plaintiff  of  his  use,  and  there  is  a  recovery  by  the  plaintiff,  in 
which  the  judgment  follows  the  cause  of  action  stated  in  the  com- 
plaint, the  recovery  will  not  have  the  effect  of  changing  the  prop- 
erty in  the  horse  and  vesting  it  in  the  defendant,  even  though  the 
judgment  is  paid  by  the  defendant.  Thurst  v.  West,  31  N".  Y.  210. 
But  where  such  action  is  litigated  in  the  justice's  court,  the  parties 
may  by  their  course  of  proceedings  on  the  trial  change  the  cause  of 
action  to  trespass  or  trover  without  any  formal  amendment  of  the 
pleadings ;  and  if  such  is  the  nature  of  the  action,  instead  its  being 
a  mere  action  for  damages  for  taking  the  horse  away,  the  recovery 
and  the  payment  of  the  judgment  would  change  the  title  to  the 
property  and  vest  it  in  the  defendant.  And  if  such  defendant 
afterward  demands  the  horse  of  the  plaintiff,  who  refuses  to  de- 
liver him  on  demand,  replevin  will  lie  for  his  recovery,  and  on  the 
trial  of  such  action  the  plaintiff'  therein  may  show  by  the  justice's 
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docket  and  mimites  of  the  trial  what  the  real  questions  were  that 
were  litigated  in  the  action  before  him,  and  if  the  jury  in  the  latter 
action  find  that  the  recovery  in  the  action  before  the  justice  was 
for  the  value  of  the  horse,  the  title  to  the  horse  will  be  held  to  have 
been  changed,  and  vested  in  the  defendant  paying  such  judgment, 
and  he  will  be  entitled  to  recover  the  horse  in  replevin.  The 
minutes  of  the  justice  of  the  peace  may  be  read  in  evidence  in  the 
replevin  action  to  show  what  was  really  tried  before  him.    Ih. 

Whether  a  claim  presented  by  the  pleadings  in  an  action  before 
a  justice  of  the  peace  was  litigated  and  submitted  is  a  question 
which  may  be  proved  upon  the  trial  of  the  second  action.  Burwell 
V.  Knight,  51  Barb.  267.  So  where  the  terms  of  a  submission  to 
an  arbitration  are  sufficiently  broad  to  render  a  particular  claim  a 
proper  subject  for  trial  before  the  arbitrator,  but  the  award  does 
not  show  upon  its  face  that  the  claim  was  passed  upon,  evidence 
showing  that  the  claim  was  not  passed  upon  by  the  arbitrator,  and  ' 
that  proof  of  the  claim  was  excluded  by  him,  may  be  shown  in  an 
action  on  the  claim.     Morss  v.  0 shorn,  64  Barb.  543. 

The  fact  that  an  appeal  has  been  brought  does  not  affect  the 
conclusive  nature  of  the  judgment  as  a  bar,  while  it  remains  un- 
reversed. Harris  v.  Hammond,  18  How.  123.  And  see  Tyler  v. 
Willis,  35  Barb.  213,  8.  C.  13  Abb.  369;  Willard  v.  Fox,  18 
Johns.  497.  A  reversal,  however,  would  destroy  its  efficacy  as  an 
estoppel  between  the  parties.  Wood  v.  JacTcson,  8  Wend.  9 ; 
Onderdonk  v.  Eanlett,  3  Hill,  323. 

So  if  the  former  judgment  is  void  for  want  of  jurisdiction,  it 
will  not  be  a  bar  to  a  subsequent  action.  Schoonmaker  v.  Clear- 
water, 41  Barb.  200,  1  Keyes,  310,  1  Abb.  Ct.  App.  Dec.  341. 

To  render  a  judgment  conclusive  as  an  estoppel  as  to  a  fact  or 
title  directly  put  in  issue  in  another  action  between  the  same  par- 
ties, it  is  essential  that  the  tribunal  which  passed  upon  the  ques- 
tion in  the  former  action  should  have  had  jurisdiction.  Gage  v. 
Hill,  43  Barb.  44. 

To  render  a  judgment-roll  admissible  in  evidence  for  the  pur- 
pose of  concluding  the  parties  as  to  the  facts  litigated  in  the  former 
action,  it  is  not  sufficient  that  the  facts  or  issue  should  be  the 
same  in  both  actions ;  in  addition  thereto,  the  parties  in  the  second 
action  must  have  been  parties  in  the  first  action,  or  their  privies, 
and  the  judgment  therein  conclusive  as  to  both  parties,  the  judg- 
ment being  received  in  evidence  on  the  principle  of  estoppel,  to 
which  it  is  essential  that  it  should  be  mutual.  Furlong  v.  Banta, 
80  Hun,  248. 
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CHAPTER  XIV. 

EECOUPMENT,    SET-OFF,    AND    CODNTEECLAIM. 

§  1.  Recoupment. 

What  it  is. —  This  is  a  right  which  the  law  gives  to  a  defendant 
to  retain  or  deduct  from  the  plaintiff's  claim,  or  deduct  such  sum 
as  may  be  equitable  in  the  adjustment  of  the  matters  between 
the  parties,  provided  the  defendant's  claim  arises  out  of  the  con- 
tract on  which  the  plaintiff's  action  is  founded.  The  law  does 
not  permit  a  recoupment  by  the  defendant,  unless  the  plaintiff's 
action  is  founded  upon  contract,  and  unless  also  the  claim  or 
demand  to  be  recouped  arises  out  of  the  contract  upon  which  the 
action  is  brought.  A  claim  by  way  of  recoupment  is  intended 
in  the  term  "counterclaim"  used  in  the  Code  of  Civil  Procedure, 
but  cannot  be  always  set  up  in  an  answer  where  a  counterclaim 
may  be  interposed.  A  counterclaim  in  a  court  of  record,  may 
consist  of  a  demand  which  is  entirely  independent  of  the  contract 
on  which  the  action  is  founded.  But  recoupment  is  limited 
strictly  to  such  demand  as  the  defendant  is  entitled  to  have  allowed 
on  account  of  new  matter  arising  out  of  the  contract  sued  on. 
So,  too,  a  counterclaim  arising  out  of  a  contract  connected  with  the 
subject  of  the  action  may  be  pleaded  in  an  action  brought  to  re- 
cover damages  for  a  tort;  and,  in  an  action  on  contract,  damages 
arising  out  of  a  tort  of  the  plaintiff,  if  the  two  causes  of  action 
are  connected,  may  be  interposed  as  a  counterclaim.  Ter  Kuile 
V.  Marshland,  81  Hun,  420;  Cooper  v.  Kipp,  52  App.  Div.  250; 
Carpenter  v.  Manhattan  Life  Ins.  Co.  93  N.  Y.  552.  The  coun- 
terclaim given  by  the  Code,  although  including  a  set-off,  is  broader 
in  its  scope.  A  set-off  may  be  used  for  the  purpose  of  extinguish- 
ing the  claim  of  the  plaintiff;  but  it  can  afford  no  basis  for  an 
affirmative  judgment.  The  counterclaim,  upon  the  other  hand, 
is  a  cause  of  action  in  favor  of  the  defendant  against  the  plaintiff 
upon  which  an  affirmative  judgment  can  be  rendered.  McCuUoch 
V.  Vibhardj  51  Hun,  227.  The  requisites  of  a  counterclaim  will 
be  considered  in  a  subsequent  section. 

If  an  action  is  brought  to  recover  the  price  due  for  building  a 
steamboat,  the  defendant  may  recoup  such  sum  as  will  need  to  be 
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expended  in  supplying  defects  in  the  vessel  or  its  machinery,  so 
as  to  make  it  conform  to  the  contract  for  its  construction.  Blanch- 
ard  V.  Ely,  21  Wend.  342.  But  it  will  not  be  permitted  to  de- 
duct such  damages  as  he  has  sustained  by  way  of  loss  of  trips  and 
the  profits  resulting  therefrom,  where  the  loss  arose  from  defects 
in  the  boat  or  its  machinery.  Ih.  The  damages  allowed  are  such 
only  as  will  render  the  boat  what  the  contract  required  it  should 
be,  but  the  rule  does  not  extend  to  loss  of  profits  arising  from 
accidental  matters  not  provided  for  in  the  original  contract.     Ih. 

In  an  action  upon  a  promissory  note,  by  the  payee,  to  recover 
the  price  of  goods  sold,  for  which  the  note  was  given,  the  defend- 
ant may  recoup  his  damages  which  have  arisen  in  consequence 
of  the  nondelivery  of  the  goods  by  the  vendor,  at  the  time  specified. 
Fahbricotti  v.  Laimitz,  3  Sandf.  743. 

So,  where  an  action  is  brought  upon  a  note  given  for  the  pur- 
chase price  of  standing  trees,  purchased  for  the  purpose  of  cutting 
them  into  firewood,  the  defendant  may  recoup  such  damages  as  he 
may  have  sustained  by  reason  of  the  burning  of  the  wood,  where 
the  fire  originated  from  the  burning  of  an  adjoining  fallow,  if 
the  vendor  of  the  trees  agreed,  at  the  time  of  the  sale  and  of  giv- 
ing the  note,  to  indemnify  the  purchaser  from  any  loss  by  reason 
of  any  such  fire.    Batterman  v.  Pierce,  3  Hill,  171. 

So,  in  an  action  to  recover  payment  for  services  rendered  under 
a  contract  which  has  not  been  fully  performed,  the  defendant  may 
recoup  such  damages  as  he  has  sustained  by  reason  of  the  non- 
performance of  the  residue  of  the  contract  by  the  plaintiff.  Sickels 
V.  Pattison,  14  Wend.  257.  So,  where  a  horse  is  hired  to  go  a 
particular  journey,  if  the  horse  is  unable  to  perform  the  journey, 
without  any  fault  of  the  hirer,  and  he  is  compelled  to  procure  an- 
other horse  to  complete  the  journey,  he  may  recoup  the  expenses 
necessarily  incurred  for  that  purpose,  out  of  any  claim  that  the 
letter  may  make  for  the  use  of  the  horse.  Harrington  v.  Snyder, 
3  Barb.  380.  The  owner  of  goods  delivered  to  a  common  carrier 
by  water,  when  sued  for  freight,  may  recoup  the  damages  which 
he  has  sustained  by  reason  of  the  breach  on  the  part  of  the  mas- 
ter or  owner  of  the  vessel  of  any  of  the  provisions  of  the  charter- 
party  or  bill  or  lading.  Elwell  v.  Skiddy,  77  N.  Y.  282 ;  Schwin- 
rjer  v.  Raymond,  83  N.  Y.  192. 

In  an  action  upon  a  promissory  note,  given  for  the  purchase 
of  barrels,  the  defendant  may  recoup  the  damages  resulting  from 
the  nonperformance  of  the  vendor's  contract  to  make  such  bar- 


RECOUPMENT,  SET-OFF,  AND  COUNTEEOLAIM.   1617 

rels  as  would  pass  inspection  under  the  laws  relating  to  that  sub- 
ject.   Spalding  v.  Vandercoolc,  2  Wend.  431. 

Breach  of  warranty. —  In  an  action  to  recover  the  price  of  goods 
sold  and  delivered,  the  defendant  may  show  that  the  goods  sold 
were,  by  the  terms  of  the  contract,  to  be  delivered  in  good  ship- 
ping order,  or  that  there  was  some  other  warranty  in  relation  to 
them,  either  as  to  quantity  or  quality,  and  upon  proof  of  a  breach 
of  such  contract  of  warranty  on  the  part  of  the  plaintiff,  may 
recoup  damages  therefor.  Stewart  v.  Boch^  1  Hilt.  122 ;  S.  C.  3 
Abb.  118;  Reah  v.  McAllister,  8  Wend.  109,  *S'.  C.  4  Wend. 
483 ;  Ives  v.  Van  Epps,  22  Wend.  155 ;  Batterman  v.  Pierce,  3 
Hill,  lYl. 

Where  there  is  an  express  warranty  of  the  description  and 
quality  of  goods,  and  the  warranty  is  broken,  the  purchaser  is 
not  bound  to  return  the  goods,  but  may  retain  them,  and  in  an 
action  for  the  purchase  price,  may  recoup  such  damages  as  result 
from  the  breach  of  warranty.  Warre7i  v.  Van  Pelt,  4  E.  D.  Smith, 
202 ;  Reah  v.  McAllister,  8  Wend.  109 ;  Norris  v.  La  Farge,  3 
E.  D.  Smith,  375 ;  Harris  v.  Bernard,  4  E.  D.  Smith,  195 ;  Van 
Epps  v.  Harrison,  5  Hill,  G3. 

Where  several  articles  of  merchandise  are  sold  with  a  warranty 
of  particular  quality,  and  the  purchaser  gives  three  separate  prom- 
issory notes  for  the  purchase  price,  he  may  recoup  his  damages, 
for  a  breach  of  such  warranty  in  relation  to  one  of  the  articles, 
in  an  action  upon  the  third  note,  even  though  the  two  former 
ones  have  been  paid  by  him.  Judd  v.  Dennison,  10  Wend.  512. 
And  the  fact  that  a  portion  of  the  articles  sold  were  conformable 
to  the  warranty,  and  that  those  articles  formed  a  part  of  the 
consideration  of  each  note,  does  not  preclude  the  purchaser  from 
recouping  the  entire  damages  from  the  last  note.    lb. 

Damages  for  fraud. — iVhere  property  is  sold,  and  the  vendor 
is  guilty  of  a  fraud  in  the  contract  of  sale,  the  purchaser  may  re- 
coup damages  for  the  fraud,  even  though  he  retains  possession 
of  the  property.  Van  Epps  v.  Harrison,  5  Hill,  63 ;  Burton  v. 
Stewart,  3  Wend.  236 ;  Beecleer  v.  Vrooman,  13  Johns.  302 ;  Sill 
V.  Rood,  15  Johns.  230. 

There  is  no  difference  in  the  rule  whether  the  fraud  related  to  a 
sale  of  real  or  of  personal  property,  although  it  is  to  be  remem- 
bered that  no  action  can  be  tried  in  a  justice's  court,  when  the 
102 
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fraud  related  to  a  sale  of  real  estate.  White  v.  Seaver,  25  Barb. 
236. 

There  may  be  frauds,  too,  in  other  cases  than  those  of  a  sale 
of  property,  and  whenever  the  action  is  founded  upon  contract, 
and  the  defendant  can  show  that  the  plaintiff  has  been  guilty  of 
a  fraud  on  his  part  in  relation  to  the  same  contract,  such  dam- 
ages as  may  have  been  sustained  by  the  defendant  may  be  re- 
couped. 

jSTegligence  is  also  a  subject  of  recoupment.  And  when  an  ac- 
tion is  brought  to  recover  compensation  for  services  rendered, 
the  employer  may  show  that  the  plaintiff  was  guilty  of  a  breach 
of  orders,  and  of  negligence  in  the  use  of  the  defendant's  property, 
to  his  damage,  and  such  damages  may  be  recouped.  SUll  v.  Hall, 
20  Wend.  51.  So,  want  of  skill,  or  a  neglect  to  use  it,  if  pos- 
sessed, is  a  proper  matter  of  recoupment  in  an  action  to  recover 
compensation  for  work  generally,  or  for  the  performance  of  a 
particular  job  under  a  special  contract.  Ives  v.  Van  Epps,  22 
Wend.  155 ;  Grant  v.  Button,  14  Johns.  377. 

Must  arise  out  of  contract  sued  on. —  No  rule  is  more  firmly  set- 
tled than  that  which  declares  that  in  actions  in  justices'  courts 
there  cannot  be  any  recoupment,  unless  the  matter  of  recoup- 
ment arose  out  of  the  contract  sued  on,  whether  such  contract  be 
express  or  implied.  There  may  be  contracts  which  are  avail- 
able as  a  defense,  such  as  a  promissory  note,  or  bill  of  exchange, 
or  an  account  for  goods  sold,  and  the  like ;  but  these  defenses  are 
interposed  by  way  of  set-off,  and  not  of  recoupment.  The  right 
of  recoupment  is  distinguishable  from  a  mere  right  of  set-off. 
Upon  a  recoupment  proper  the  defendant  cannot  recover  any  ex- 
cess of  damages  over  the  plaintiff's  claim,  nor  can  he  have  an 
independent  action  for  that  excess.  A  defendant  may  recoup 
though  the  damages  on  both  sides  are  unliquidated;  but  he  can 
only  set  off  where  the  demands  of  both  parties  are  liquidated,  or 
capable  of  being  ascertained  by  calculation.  Batterman  v.  Pierce, 
3  Hill,  171 ;  McKnigU  v.  Devlin,  53  K  Y.  399.  A  counterclaim 
as  now  used  and  understood  includes  recoupment  and  set-off.  And, 
therefore,  a  defendant  may  now  not  only  defeat  a  plaintiff's  claim 
by  recoupment,  but  if  his  demand  is  sufficient,  may  recover  a  bal- 
ance, notwithstanding  the  former  rule  to  the  effect  that  in  cases 
of  recoupment,  as  opposed  to  set-off,  a  defendant  could  only  use 
his  claim  to  defeat  that  of  the  plaintiff.     Boston  Silk  <&  Woolen 
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Mills  V.  Eull,  1  Sweeny,  359,  6  Abb.  K  S.  319,  37  How.  299; 
Odgen  v.  Coddingion,  2  E.  D.  Smitb,  317 ;  Gillespie  v.  Torrance, 
25  ]Sr.  Y.  306,  310;  Wilder  v.  Boynton,  63  Earb.  547;  Schwinger 
V.  Raymond,  83  N.  Y.  192,  198. 

Landlord  and  tenant. —  In  an  action  to  recover  rent  for  the  use 
and  occupation  of  premises,  the  tenant  may  recoup  such  damages 
as  he  has  sustained  in  consequence  of  the  omission  of  the  land- 
lord to  make  such  repairs  as  he  agreed  to  make.  WhithecJc  v. 
Skinner,  7  Hill,  S3 ;  Dorwin  v  Potter,  5  Denio,  306 ;  Nichols  v. 
Dusenhury,  2  N.  Y.  284;  Reiner  v.  Jones,  38  App.  Div.  441; 
Coolc  V.  Soule,  56  ¥.  Y.  420 ;  T.  H.  E.  Go.  v.  D.  I.  I.  Co.  144 
]Sr.  Y.  34,  47,  48.  It  is  no  defense  to  an  action  for  rent,  where  the 
tenant  has  entered  into  possession,  that  the  landlord  had  breached 
a  covenant  to  make  certain  repairs;  the  tenant's  remedy  being  a 
recoupment  from  the  rent  or  a  separate  action  for  damages.  Leivis 
V.  Ritoff,  101  ]Sr.  Y.  Supp.  40.  But  as  a  matter  of  recoupment  the 
tenant  can  only  deduct  the  cost  of  the  repairs,  and  not  the  special 
damages  resulting  from  the  want  of  such  repairs.  Dorwin  v. 
Potter,  5  Denio,  306 ;  Schick  v.  Fleischhauer,  26  App.  Div.  210 ; 
Reiner  v.  Jones,  38  App.  Div.  441. 

In  an  action  by  a  landlord  for  the  recovery  of  rent,  the  tenant 
may  recoup  damages  for  a  breach  of  the  covenant  for  quiet  en- 
joyment contained  in  the  lease.  Mayor  of  N.  Y.  v.  Mahie,  13 
N.  Y.  151.  But  where  there  is  a  specified  rent  named  in  the 
lease,  and  the  wrongful  acts  of  the  landlord  are  not  done  under 
a  claim  of  right,  but  are  acts  of  mere  trespass  or  negligence,  they 
do  not  form  the  subject  of  recoupment  by  the  tenant  in  an  action 
for  the  rent.  Edgerton  v.  Page,  20  N.  Y.  281,  S.  G.  10  Abb. 
119. 

So,  in  an  action  for  the  recovery  of  rent  upon  a  lease  which 
reserved  to  the  landlord  a  right  to  enter  upon  the  premises  during 
the  term  for  the  purpose  of  making  repairs,  the  tenant  cannot 
recoup  for  damages  sustained  in  consequence  of  the  negligent 
and  tortious  acts  of  the  landlord  and  his  servants  in  making  such 
repairs.  Craon  v.  Dresser,  2  Sandf.  120.  The  reason  why  there 
cannot  be  a  recoupment  is  because  the  injury  in  such  a  case  does 
not  arise  from  any  breach  of  any  covenant  or  stipulation  of  the 
landlord,  nor  does  it  grow  out  of  the  terms  or  the  consideration 
of  the  contract  entered  into  between  the  parties.  It  is  as  distinct 
and  independent  a,  wrong  as  any  committed  upon  the  tenant  by 
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a  stranger.     lb.     An  eviction  by  the  landlord  will  suspend  all 
claim  of  rent  by  the  landlord. 

In  an  action  for  rent  the  tenant  may  show  that  he  was  induced 
to  enter  into  the  lease  by  the  fraudulent  representation  of  the 
landlord,  or  that  the  premises  leased  comprehended  lands  which 
were  not  in  fact  included;  and  if  this  is  established,  he  may  re- 
coup the  damages  sustained  by  him  in  consequence.  Allaire  v. 
Whitney,  1  Hill,  484;  Wldtney  v.  Allaire,  1  N.  Y.  305,  S.  C.  4 
Denio,  554. 

Who  may  recoup. —  The  original  parties  to  a  contract  may  al- 
ways recoup  such  damages  as  they  may  have  sustained,  and  such 
as  are  allowed  by  law,  if  the  opposite  party  brings  an  action  upon 
the  same  contract  for  any  alleged  breach  of  its  terms  or  con- 
ditions. The  right  to  recoup,  however,  may  be  restricted  in  some 
particular  cases,  as  in  those  of  actions  by  infants  whose  contracts 
are  voidable  but  not  void.  If  an  infant  sues  for  wages,  the  de- 
fendant cannot  recoup  damages  for  the  nonperformance  of  the 
agreement  by  such  infant. 

In  the  case  of  an  assignment  of  the  right  of  either  party  under 
a  contract,  the  assignee  will  be  entitled  to  all  the  advantages,  and 
subject  to  all  the  disadvantages  of  his  assignor.  And  the  right  of 
recoupment  will  pass  to  the  assignee  as  an  incident  to  the  contract 
assigned. 

The  right  to  recoup  does  not  depend  upon  the  form  of  the 
agreement  or  the  mode  by  which  it  is  evidenced.  And  where  one 
party  gives  a  written  promise  on  his  part,  as  by  giving  a  promis- 
sory note  for  the  purchase  price  of  property,  such  purchaser  may 
recoup  his  damages,  notwithstanding  the  promise  of  the  vendor 
was  merely  oral.    Batterman  v.  Pierce,  3  Hill,  171. 

And  the  rule  is  the  same  even  where  the  contract  is  under  seal 
on  one  side,  and  by  parol  or  oral  on  the  other.  If  an  action  is 
brought  upon  a  sealed  instrument,  the  defendant  may  show  that 
the  other  party  was  guilty  of  an  oral  fraudulent  representation 
in  relation  to  such  contract  or  its  subject-matter,  by  way  of  re- 
coupment. Johnson  v.  Miln,  14  Wend.  195 ;  Van  Epps  v.  Har- 
rison, 5  Hill,  63;  Whitney  v.  Allaire,  1  N.  Y.  305,  S.  C.  4 
Denio,  554,  1  Hill,  484;  Ives  v.  Van  Epps,  22  Wend.  155.  A 
defendant  may  recoup  upon  a  sealed  as  well  as  upon  an  unsealed 
instrument.    li. 

A  party  may  recoup  his  damages,  although  the  damages  on 
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both  sides  are  unliquidated,  or  if  his  own  damages  are  not  liqui- 
dated. Bcdterman  v.  Pierce,  3  Hill,  171;  Ives  v.  Van  Epps,  22 
Wend.  155;  Mayor  of  N.  Y.  v.  Mahie,  13  N.  Y.  151,  154. 

Where  a  right  of  recoupment  exists,  a  mere  delay  in  the  en- 
forcement of  it  -will  not  defeat  or  destroy  it ;  nor  will  an  omission 
to  notify  the  opposite  party  make  any  difference  to  the  right  or  the 
rule,  even  though  such  omission  consists  in  the  retention  of  goods 
without  any  notice  to  the  vendor  of  the  claim  to  recoup  damages 
against  him  for  a  breach  of  warranty  or  for  a  fraud  in  the  sale. 
Muller  V.  Eno,  14  N.  Y.  597.  So,  where  work  is  to  be  done  in  a 
particular  manner,  or  by  a  particular  day,  an  acceptance  of  the 
work,  after  the  time,  or  with  its  deficiencies,  will  not  prevent  a 
recoupment.  Bloodgood  v.  Ingoldshy,  1  Hilt.  388 ;  Barber  v. 
Rose,  5  Hill,  76. 

In  what  oases  recoupment  not  allowed  sureties. —  In  all  cases  of 
recoupment  it  is  the  principal  party  to  the  contract  alone  that 
has  the  election  whether  to  recoup.  And,  therefore,  a  mere  surety 
is  not  permitted  to  set  up  a  defense  by  way  of  recoupment,  even 
when  sued  upon  the  contract  of  his  principal,  for  the  perform- 
ance of  which  he  is  surety.  Lasher  y.- Williamson,  55  E".  Y.  619  ; 
Emery  v.  Baltz,  22  Hun,  434;  Henry  v.  Daley,  17  Hun,  210.  If 
a  surety  sues  his  cosurety  for  contribution,  the  defendant  cannot 
set  up  by  way  of  counterclaim,  recoupment  or  set-off,  a  cause  of 
action  existing  in  favor  of  the  principal  against  the  plaintiff. 
O'Blenis  v.  Raring,  57  IST.  Y.  649;  Davis  v..Toulmin,  77  N.  Y. 
280.  But  if  the  principal  and  surety  are  sued  together  upon 
their  contract,  a  successful  recoupment  by  the  principal  will  inure 
to  the  benefit  of  the  surety,  although  he  could  not,  if  sued  alone, 
avail  himself  of  the  defense.    Springer  v.  Diuyer,  50  'N.  Y.  19. 

A  recoupment  is  merely  setting  off  one  distinct  cause  of  action 
against  another,  although  both  of  them  arose  out  of  the  same  con- 
tract. Gillespie  v.  Torrance,  25  K  Y.  306,  S.  C.  4  Bosw.  36. 
And,  therefore,  a  mere  accommodation  indorser  of  a  note,  given 
for  chattels  sold,  cannot,  in -an  action  at  law  against  him  on  the 
note,  avail  himself  of  a  breach  of  warranty  as  to  the  quality  of 
the  goods  or  chattels,  by  way  of  recoupment  as  a  defense,  either 
total  or  partial.  lb.  The  claim  which  may  be  recouped  is  a 
distinct  cause  of  action,  which  the  principal  may  bring  an  ac- 
tion upon,  or  he  may  use  it  by  way  of  defense,  and  his  right  of 
election  belongs  exclusively  to  the  principal,  so  that  the  principal 
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cannot  do  any  act  which  will  impair  that  right.  Ih.  The  defense 
of  recoupment,  in  such  a  case,  does  not  rest  upon  the  principle 
of  failure  of  consideration,  but  of  setting  off  one  distinct  claim 
or  cause  of  action  against  another.  Ih.  The  sureties  of  a  tenant 
cannot,  in  an  action  against  them  for  the  rent,  avail  themselves 
of  an  eviction  of  the  tenant  as  a  defense  by  way  of  recoupment, 
since  that  defense  is  available  exclusively  by  the  tenant.  Lafarge 
V.  Halsey,  1  Bosw.  171. 

The  propriety  and  the  justice  of  giving  to  the  principal  the 
election  whether  to  recoup  his  claim  or  to  bring  a  separate  action 
for  it,  will  be  entirely  evident  when  it  is  recollected  that  there 
cannot  be  a  judgment  in  favor  of  the  defendant  whatever  the 
amount  of  his  damages  may  be,  and  also  that  a  partial  use  of 
his  claim  by  way  of  recoupment  will  bar  any  independent  action 
for  the  residue. 

Actions  for  torts. —  We  have  already  seen,  that  the  defense  of 
recoupment  is  not  available  in  any  actions  but  those  arising  on  con- 
tract. And  where  the  action  is  for  a  tort,  there  cannot  be  any  re- 
coupment, even  though  the  claim  is  founded  upon  a  contract  relat- 
ing to  the  same  matter.    Pattison  v.  liichards,  22  Barb.  143. 

And  where  an  action  was  brought  against  the  defendant  for 
the  recovery  of  damages  for  the  diversion  of  a  stream  of  water 
from  the  plaintiff's  land,  by  cutting  ditches  through  the  defend- 
ant's land  above  the  plaintiff's  lot,  it  was  held  that  it  was  no 
defense  to  show  that  the  plaintiff  had  not  performed,  or  that  he 
had  violated  an  agreement,  made  between  the  parties  four  years 
previously,  relative  to  the  deepening  of  the  channels  of  the  stream 
through  their  respective  lands,  when  it  was  not  alleged  or  proved 
that  there  was  any  connection  between  that  agreement  and  the 
cause  of  action  sued  on.  Ih.  Such  an  agreement  is  not  available 
by  way  of  recoupment  of  damages.    Ih. 

So,  in  an  action  for  a  tort,  the  defendant  cannot  recoup  dam- 
ages sustained  by  him  for  another  tort  committed  by  the  plain- 
tiff. Murden  v.  Priment,  1  Hilt.  75.  So,  too,  in  an  action  for 
a  tort,  there  cannot  be  a  recoupment  even  for  a  claim  arising  upon 
contract.  Piser  v.  Steams,  1  Hilt.  86 ;  Drake  v.  Cochroft,  4  E.  D. 
Smith,  34. 

But  in  an  action  upon  notes  given  to  the  plaintiff  for  his  wages 
as  a  workman  in  the  defendant's  iron  works,  it  has  been  held  that 
the  defendant  might  recoup  such  damages  as  he  had  sustained 
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from  tKe  plaintiff's  acts  in  destroying  and  injuring  drawings, 
plans,  models,  etc.,  in  such  factory,  contrary  to  his  duty.  Allaire 
Works  V.  Guion,  10  Barb.  55.  But  since  the  damages  which  are 
allowed  by  way  of  recoupment  are  such  only  as  arise  out  of  the 
plaintiff's  breach  of  his  own  contract,  the  deduction  must  be 
limited  to  the  actTial  loss,  and  nothing  can  be  allowed  on  account 
of  the  malice  with  which  the  acts  were  done.     Ih. 

So,  where  gold  was  delivered  to  a  manufacturer  to  be  wrought 
into  jewelry,  and  he,  instead  of  doing  that,  fraudulently  made 
and  delivered  articles  merely  plated  upon  base  metal,  and  re- 
ceived payment  for  his  labor,  it  was  held  that  on  discovering  the 
fraud  the  party  deceived  might  recover  as  damages  the  value 
of  the  gold  delivered  and  the  sum  paid  for  the  pretended  manu- 
facturing. Harris  v.  Bernard,  4  E.  D.  Smith,  195.  But  it  was 
also  held,  that  on  proof  that  the  base  jewelry  contained  some 
gold,  which  was  worth  a  specified  sum,  the  value  of  such  gold 
•ought  to  be  allowed  in  diminution  of  the  plaintiff's  damages.    Ih. 

It  should  be  remembered  in  connection  with  this  branch  of  the 
subject,  that,  under  the  present  Code,  a  counterclaim  arising  out 
of  a  contract  connected  with  the  subject  of  the  action  may  be 
pleaded  in  an  action  brought  to  recover  damages  for  a  tort;  and 
in  an  action  on  contract,  damages  arising  out  of  a  tort  of  the 
plaintiff,  if  the  two  causes  of  action  are  connected,  may  be  inter- 
posed as  a  counterclaim.  Ter  Kuile  v.  Marshland,  81  Hun,  420 ; 
Cooper  V.  Kipp,  52  App.  Div.  250;  Carpenter  v.  MarihaUan  Life 
Ins.  Co.  22  Hun,  49,  93  N.  Y.  552.  See  Glen  cP  Hall  Mfg.  Co. 
V.  Hall  61  N.  Y.  226 ;  Code  of  Civil  Pro.  §  501. 

Election  to  recoup. — Formerly,  a  defendant  in  an  action  on  con- 
tract, who  had  a  right  of  recovipment  in  that  action,  was  obliged 
to  decide  before  answering  whether  he  would  avail  himself  of 
the  right  to  recoup  or  would  bring  an  independent  action  for  the 
recovery  of  his  damages.  It  was  always  optional  with  him  which 
remedy  he  would  adopt.  Ives  v.  Van  Epps,  22  Wend.  155  ;  Batter- 
man  V.  Pierce,  3  Hill,  171;  McKnight  v.  Devlin,  52  N.  Y.  399; 
Dunham  v.  Bower,  77  N.  Y.  76 ;  Gillespie  v.  Torrance,  25  N.  Y. 
306.  If  he  elected  to  use  his  claim  by  way  of  recoupment,  he 
must  be  content  to  have  it  limited  to  a  partial  diminution  or  total 
abatement  of  the  plaintiff's  demand,  and  could  not  recover  a  bal- 
ance, if  any,  in  his  favor.  Siclcels  v.  Pattison,  14  Wend.  257; 
Batterman  v.  Pierce,  3  Hillj  171 ;  McKnight  v.  Devlin,  52  N.  Y. 
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399  ;  Gillespie  v.  Torrance,  25  N.  Y.  306.  So  if  he  used  his  claim 
by  way  of  recoupment  and  his  damages  were  more  than  sufficient 
to  extinguish  the  plaintiff's  demand,  he  could  afterward  maintain 
no  action  to  recover  the  residue  of  the  claim  so  used.  McKnigM 
V.  Devlin,  52  N.  Y.  399,  402;  Batterman  v.  Pierce,  8  Hill,  171, 
1Y4;  Wilder  v.  Ca^e,  16  Wend.  583;  Stever  v.  Lamoure,  Hill  & 
Denio,  352.  Under  the  present  practice  the  right  to  elect  between 
recoupment  and  an  independent  action  for  damages,  although 
apparently  taken  away  by  section  2947  of  the  Code  of  Civil  Pro- 
cedure, is  in  fact  preserved  by  section  2948  of  that  act,  which 
excepts  from  the  operation  of  the  preceding  section  a  counterclaim 
consisting  of  a  claim  for  unliquidated  damages. 

If  a  defendant  elects  to  recoup,  he  is  not  limited  to  the  ex- 
tinguishment of  the  plaintiff's  demand,  but  may  have  judgment 
for  the  excess,  or  so  much  thereof  as  is  due  from  the  plaintiff,  un- 
less it  is  more  than  $200.  If  it  is  more  than  $200,  or  if  no  part 
of  it  is  due  from  the  plaintiff,  the  justice  must  at  the  election  of  • 
the  defendant  either,  first,  set  off  so  much  of  the  coimterclaim  as 
is  sufficient  to  satisfy  the  plaintiff's  demand,  and  render  judg- 
ment for  the  defendant  for  costs,  in  which  case  the  defendant 
may  maintain  an  action  for  the  residue;  or,  second,  render  a  judg- 
ment of  discontinuance  with  costs,  in  which  ease  the  defendant 
may  thereafter  maintain  an  action  for  the  whole.  Where  part 
of  the  excess  is  not  due  from  the  plaintiff,  the  judgment  does 
not  prejudice  the  defendant's  right  to  recover  from  another  per- 
son so  much  thereof  as  the  judgment  does  not  cancel.  Code  of 
Civil  Pro.  §  2949. 

The  right  of  the  defendant  to  elect  between  recoupment  and  an 
independent  action  is  not  defeated  by  the  transfer  of  the  claim 
against  him  and  the  bringing  of  a  suit  in  the  name  of  the  trans- 
feree, except  in  cases  where  an  indorsee  or  transferee  of  negotiable 
paper  acquires  a  title  discharged  of  all  equities  and  valid  against 
all  defenses.    McKnigM  v.  Devlin,  52  N.  Y.  399. 

There  may  be  cases  in  which  the  trial  of  the  first  action  neces- 
sarily determines  the  whole  question,  including  the  right  to  any 
damages  on  the  part  of  the  defendant;  and  in  such  cases  the  de- 
fendant will  be  compelled  to  litigate  the  question  in  the  first  ac- 
tion or  lose  all  remedy.  Bellinger  v.  Craigue,  31  Barb.  534; 
Edwards  v.  Stuart,  15  Barb.  67. 

These  are  exceptions  to  the  general  rule;  and  although  a  pur- 
chaser, when  sued  for  the  price  of  goods,  may  set  up  a  breach  of 
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warranty  as  a  defense  by  way  of  recoupment  or  counterclaim,  yet 
he  is  not  bound  to  do  so  on  the  penalty  of  being  precluded  from 
maintaining  any  claim  or  action  in  respect  to  it.  He  may,  after 
the  recovery  of  a  judgment  against  him  for  the  price  of  the  goods, 
bring  an  action  against  the  vendor  for  a  breach  of  his  warranty. 
Barth  v.  Burt,  43  Barb.  628,  17  Abb.  349. 

Where  goods  are  bought,  and  a  promissory  note  is  given  by  the 
purchaser  for  the  price,  he  may,  in  an  action  brought  by  the  vendor 
on  the  note,  set  up  as  a  defense  the  fraud  of  the  vendor  upon  the 
sale,  and  recoup  his  damages  therefor;  and  if  he  at  first  inter- 
poses such  defense,  but  afterward,  before  the  trial,  withdraws  it, 
before  any  adjudication  is  made  upon  it,  he  may  subsequently 
maintain  an  action  against  the  vendor  for  the  fraud,  and  the  judg- 
ment on  the  note  will  not  be  any  bar  to  the  action.  McDonald  v. 
Christie,  42  Barb.  36. 

Defense  must  be  pleaded. —  A  defense,  by  way  of  recoupment  of 
damages,  must  always  be  pleaded  to  be  available.  It  is  founded 
on  the  principle  that  the  defendant  has  a  right  of  action  arising 
out  of  the  contract  on  which  he  is  sued,  even  though  the  plaintiff 
may  also  have  a  right  of  action  which  is  founded  upon  the  breach 
of  some  other  branch  of  the  same  contract.  Gillespie  v.  Torrance, 
25  K  Y.  306,  310. 

And,  although  the  Code  has  introduced  a  new  system  of  plead- 
ings which  requires  all  affirmative  defenses  to  be  pleaded,  yet 
there  is  no  new  rule  introduced  in  relation  to  this  defense,  which 
must  have  been  introduced  under  a  plea  or  notice,  even  before 
the  enactment  of  the  Code.  Eldridge  v.  Mather,  2  N.  Y.  157; 
Deifendorjf  v.  Gage,  7  Barb.  18 ;  Stever  v.  Lamoure,  Hill  &  Denio, 
352  ;  Barber  v.  Rose,  5  Hill,  76 ;  Trowbridge  v.  Mayor  of  Albany, 
7  Hill,  430. 

Pendency  of  another  action. —  The  pendency  of  another  action, 
in  favor  of  the  defendant  against  the  plaintiff,  for  the  recovery 
of  damages  for  a  breach  of  a  contract,  will  not  prevent  a  recoup- 
ment of  the  same  damages  by  way  of  defense  to  a  subseqeunt 
action,  brought  by  the  plaintiff  against  such  defendant  upon  the 
same  contract.  Naylor  v.  Schenclc,  3  E.  D.  Smith,  135 ;  Fabbri- 
cotti  V.  Launitz,  3  Sandf.  743 ;  Wiltsie  v.  Northam,  3  Bosw.  162 ; 
Fuller  V.  Read,  6  Duer,  697,  8.  C.  15  How.  236.  See  Harris  v. 
Hammond,  18  How.  123;  Tucherman  v.  Corbin,  66  How.  404. 
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If,  however,  the  defendant  has  recovered  a  judgment  on  his  claim 
in  the  former  action,  he  cannot  thereafter  use  the  claim  by  way 
of  recoupment  in  the  second  action. 

Damages. —  The  damages  which  may  be  recouped  are  such  as 
necessarily  arise  from  the  plaintiff's  breach  of  the  agreement 
sued  on,  and  it  is  not  proper  to  allow  as  damages  such  profits  as 
the  defendant  might  have  made  had  the  plaintiff  performed  his 
part  of  the  agreement.  Horner  v.  Wood,  16  Barb.  386.  In  an 
action  by  a  tenant  against  a  landlord,  to  recover  damages  for 
a  refusal  to  give  possession  of  the  demised  premises,  the  plaintiff 
may  recover  the  damages  arising  from  expenses  incurred  in  pre- 
paring to  remove  to  the  premises,  together  with  the  difference 
between  the  said  value  of  the  rent  and  the  sum  agreed  to  be  paid ; 
but  he  is  not  entitled  to  the  profits  which  he  might  have  made  in 
his  business,  had  he  occupied  the  premises.  Giles  v.  O'Toole,  4 
Barb.  261 ;  Driggs  \.  Wright,  17  Wend.  71.  So  in  an  action  for 
the  price  of  building  a  steamboat,  the  defendant  may  recoup  such 
damages  as  will  supply  defects  in  the  boat,  or  make  it  what  the 
contract  specified;  but  he  cannot  recoup  as  damages  the  profits 
which  he  might  have  made  had  the  boat  not  failed  to  perform  its 
trips  in  consequence  of  defective  machinery.  Blanchard  v.  Ely, 
21  Wend.  342. 

So,  in  an  action  by  a  landlord  for  rent,  the  tenant  may  recoup 
the  amount  it  would  have  cost  to  put  the  premises  in  such  repair 
as  the  landlord  agreed  to  do,  but  he  cannot  recoup  damages  for 
the  injury  or  detriment  which  resulted  to  him  for  the  want  of 
such  repairs.  Darwin  v.  Potter,  5  Denio,  306.  In  an  action  by 
the  plaintiff  to  recover  for  the  use  of  steam  power  for  manufactur- 
ing purposes,  the  defendant  cannot  recoup  as  damages  such  profits 
as  he  could  have  made  by  the  sale  of  the  manufactured  articles  to 
other  persons,  but  which  he  was  prevented  from  making  by  reason 
of  the  plaintiff's  breach  of  the  contract  in  not  furnishing  the 
former  as  agreed.    Horner  v.  Wood,  16  Barb.  386. 

So,  in  an  action  for  the  price  of  building  a  house,  the  defendant 
may  recoup  the  damages  sustained  by  the  uoncompletition  of  the 
house  at  the  time  specified,  if  such  defendant  was  himself  going 
to  occupy  it,  and  in  such  case  the  law  will  imply  damages  for  the 
want  of  the  us6  of  it,  and  the  rule  is  the  same  if  it  appear  that 
the  defendant  vvas  deprived  of  an  opportunity  of  renting  the  prem- 
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ises  in  consequence  of  his  plaintiff's  default.  Wago7ier  v.  Cork- 
hill,  40  Barb.  175.  But  if  it  appears  that  the  building  was  put 
up  for  renting  purposes,  and  that  the  defendant  did  not,  in  fact, 
lose  any  opportunity  for  renting  it,  by  reason  of  the  plaintiff's 
delay,  the  defendant  cannot  recoup  the  value  of  the  rents  and 
profits  from  the  time  when  the  building  ought  to  have  been  com- 
pleted,   lb. 

§  2.  Set-off. 

Nature  of  Set-off. —  A  set-off  is  a  counter  or  cross-demand  which 
a  defendant  sets  up  or  interposes  to  the  demand  of  the  plaintiff, 
for  the  purpose  of  reducing  its  amount,  of  extinguishing  it  alto- 
gether, or  for  the  purpose  of  obtaining  a  judgment  thereon  in  his 
own  favor  against  the  plaintiff.  A  possible  but  unestablished  lia- 
bility unliquidated  in  amount,  cannot  be  set  off  against  a  liquidated 
claim  that  is  due  and  payable.  Dunn  v.  Uvalde  Asphalt  Paving 
Co.  175  N.  Y.  214.  Under  the  provisions  of  the  Bankruptcy  Act, 
which  make  unmatured  claims  against  the  bankrupt  provable  as 
against  his  estate,  notes  that  are  not  yet  due  are  available  as  a  set-off 
as  against  a  claim  presented  by  an  assignee  in  bankruptcy.  Frank 
v.  Mercantile  National  Bank,  182  N".  Y.  264.  A  set-off  was  un- 
known to  the  English  common  law,  according  to  which  mutual  debts 
were  distinct  demands,  upon  which  each  party  must  sue,  if  he 
would  enforce  the  collection  of  his  claim;  and  if  either  party 
brought  an  action  for  his  claim  against  the  other,  the  defendant 
could  not  set  off  his  demand  and  thus  terminate  the  controversy  in 
a  single  action.  See  Jordan  v.  National  Shoe  &  Leather  Bank,  74 
]Sr.  Y.  467,  474.  To  remedy  this  inconvenience,  a  statute  was 
enacted  which  provided  for  the  setting  off  of  demands  in  actions 
arising  upon  contract.  2  Geo.  II,  ch.  22.  The  provisions  of  that 
statute,  or  others  of  a  similar  nature,  prevail  quite  generally  in  this 
country.  In  courts  of  record,  a  defendant  may  set  off  his  demand 
or  bring  a  separate  action,  at  his  election.  But  in  justices'  courts 
a  different  rule  prevails;  and  when  a  defendant  may  set  off  his 
demand,  it  is  a  general  rule  that  he  must  do  so  or  lose  his  demand. 
See  Code  of  Civil  Pro.  §§  2947,  2948. 

It  is  the  policy  of  the  law  to  prevent  unnecessary  litigation,  and, 
therefore,  it  favors  the  adjustment  of  mutual  claims  and  demands 
by  setting  them  off  at  the  first  opportunity.  This  rule  extends  so 
far  that  the  courts  will  enforce  the  right  of  set-off,  even  in  a  case 
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in  which  a  promise  has  been  made  to  pay  in  ready  money,  instead 
of  adjusting  the  demands  by  way  of  set-off.  Eland  v.  Karr,  1 
East,  375;  Comforth  v.  Rivett,  2  Maule  &  Selw.  510;  Lechmere 
V.  Hawl-ins,  2  Esp.  G26 ;  Downer  v.  Eggleston,  15  Wend.  51.  In 
the  last  case  cited,  the  court  said,  at  pages  55,  56 :  "Indeed,  in 
every  case  of  set-off  under  the  statute,  there  is  a  technical  violation 
of  the  defendant's  promise  to  pay  the  plaintiff's  debt  in  money 
when  it  became  due;  but  there  is,  upon  the  other  hand,  a  similar 
violation  of  the  plaintiff's  agreement  to  pay  the  debt  which  he  owes 
to  the  defendant,  which  is  also  due.  The  law  knows  no  difference 
in  the  obligation  of  one  party  to  keep  his  promise  more  than  the 
other.  And  the  statute  of  set-off  proceeds  upon  the  equitable  prin- 
ciple, that  where  both  debts  are  justly  due,  by  the  neglect  of  each 
party  to  perform  his  agreement,  the  one  debt  should  compensate 
the  other ;  so  that  neither  party  shall  be  permitted  to  recover  the 
money  which  is  due  from  the  other,  while  he  continues  to  withhold 
that  which  is  legally  and  equitably  due  from  himself." 

The  same  case  also  holds  that  a  plaintiff,  who  can  recover  his 
claim  or  demand  under  the  common  counts,  cannot  deprive  a  de- 
fendant of  his  right  of  set-off,  by  declaring  specially  for  his  cause 
of  action  in  the  complaint. 

It  will  be  observed  that  a  defense,  by  way  of  set-off,  differs 
materially  from  that  of  recoupment.  In  the  latter  the  defendant 
seeks  to  defend  the  action  totally  or  partially,  on  the  ground  that 
the  plaintiff  is  himself  guilty  of  a  breach  of  the  same  contract  on 
which  he  has  sued  the  defendant;  while  in  the  former  the  demand 
of  the  defendant  may  be  an  entirely  distinct  claim,  which  has  no 
reference  or  relation  to  the  claim  on  which  the  plaintiff's  action  is 
founded.     See  Recoupment. 

The  Revised  Statutes  defined  and  limited  the  cases  in  which  a 
set-off  could  be  pleaded  to  be  available  as  a  ground  for  judicial 
relief.  But  the  Code  of  Civil  Procedure  has  embraced  the  de- 
fenses of  set-off  and  recoupment  in  the  counterclaim  authorized  by 
that  act,  and  the  provisions  of  the  Revised  Statutes  relating  to  set- 
offs have  been  repealed.    Laws  of  1877,  ch.  417. 

§  3.  Counterclaim. 

There  are  but  two  forms  of  pleading  on  the  part  of  the  defend- 
ant authorized  by  the  present  system  of  practice,  and  these  are  an 
answer  or  demurrer.     Code  of  Civil  Pro.  §  2935.     The  answer 
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may  contain  a  general  denial  of  each  allegation  of  the  complaint, 
of  a  specific  denial  of  one  or  more  of  the  material  allegations 
thereof,  or  when  verified  under  the  act  of  1881,  a  denial  of  knowl- 
edge or  information  sufficient  to  form  a  belief.  It  may  also  set 
forth  in  a  plain  and  direct  manner,  new  matter,  constituting  one 
or  more  defenses  or  counterclaims.  Id.  §  2938;  Laws  of  1881, 
ch.  414. 

The  term  "new  matter"  means  matter  extrinsic  to  the  matter 
set  up  in  the  complaint  as  the  basis  of  the  cause  of  action. 
Manning  v.  Winter,  7  Hun,  482.  IsTew  matter  constituting  a  de- 
fense to  an  action  on  contract  would  be  matter  which  admitted  the 
contract  but  avoided  its  effect,  such  as  a  release,  the  statute  of 
limitations,  a  discharge  in  bankruptcy,  etc.  Gilbert  v.  Crwm,  12 
How.  455 ;  Brazill  v.  Isliam,  12  N.  Y.  9,  17  ;  Bellinger  v.  Graigue, 
31  Barb.  534;  Rudde  v.  Ruchgaher,  3  Duer,  684.  Facts  calling 
for  the  reformation  of  a  contract  may  be  set  up  as  a  counterclaim 
in  an  action  based  on  the  contract.  National  Gum  &  Mica  Co.  \. 
McCormick,  124  App.  Div.  569.  So,  though  the  part  of  an  an- 
swer stating  facts  entitling  defendant  to  have  the  contract  re- 
formed, as  he  asks,  is  not  styled  a  counterclaim,  as  it  should  be, 
it  may  be  treated  as  such.  Ih.  A  defense  can  consist  only  of 
new  matter,  that  is,  matter  which  cannot  be  given  in  evidence 
under  a  denial,  but  must  be  affirmatively  pleaded  by  the  defend- 
ant in  order  that  he  may  give  evidence  of  it.  McManiis  v. 
Western  Assurance  Co.  43  App.  Div.  550,  557 ;  CruiJcshank  v. 
Press  Pub.  Co.  32  Misc.  152.  A  denial  cannot,  in  any  proper 
sense,  be  termed  a  defense.    Ih. 

There  is  a  distinction  between  a  counterclaim  and  a  defense 
which  is  sometimes  overlooked.  A  counterclaim  is  an  affirmation 
of  a  cause  of  action  against  the  plaintiff  in  the  nature  of  a  cross- 
action,  and  upon  which  the  defendant  may  have  an  affirmative 
judgment  against  the  plaintiff.  Fettretch  v.  McKay,  47  N.  Y. 
426,  11  Abb.  N.  S.  4,53  ;WilUams  v.  Willis,  15  Abb.  K  S.  11; 
McCulloch  V.  Vibhard,  51  Hun,  227.  A  counterclaim  cannot  be 
interposed  to  a  counterclaim  under  Code  Civil  Procedure,  section 
514;  plaintiff  should  move  to  amend  his  complaint.  Fett  v.  Green- 
stein,  92  N.  Y.  Supp.  736.  A  defense,  on  the  other  hand,  is 
the  assertion  of  matter  which  will  not  support  an  action,  but  must 
be  used,  if  used  at  all,  to  defeat  an  action.  Matter  which  shows 
that  the  plaintiff  never  had  a  cause  of  action  against  the  defendant 
which  the  law  would  aid  him  in  enforcing  is  no  counterclaim. 
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Prouty  V.  Eaton,  41  Barb.  409 ;  Walker  v.  A.  C.  Ins.  Co.  143 
ISr.  Y.  167.  See  Rogers  v.  King,  66  Barb.  495.  When  the  de- 
fendant interposes  a  counterclaim  and  thereupon  demands  an  af- 
firmative judgment  against  the  plaintiff,  the  mode  of  trial  of  an 
issue  of  fact  arising  thereupon  is  the  same  as  if  it  arose  in  an 
action  brought  by  the  defendant  against  the  plaintiff  for  the  cause 
of  action  stated  in  the  counterclaim  and  demanding  the  same  judg- 
ment. The  defendant,  therefore,  has  the  affirmative  of  the  issue 
and  the  burden  of  proof.  And  where  the  claim  is  based  upon  an 
alleged  assignment  of  a  contract,  it  is  bound  to  establish  the  fact 
that  it  was  the  owner  of  such  contract  at  the  time  of  the  commence- 
ment of  the  action.  Liberty  Wall  Paper  Co.  v.  Stoner  Wall  Paper 
Co.  178  jST.  Y.  219. 

The  Code  of  Civil  Procedure  has  also,  in  general  language,  pre- 
scribed the  nature  of  the  demand  which  may  be  interposed  as  a 
counterclaim  in  an  action  in  a  justice's  court.  From  an  analysis 
of  these  provisions  of  the  Code  it  will  be  seen  that  the  counter- 
claim authorized  by  that  act  must  possess  the  following  require- 
ments : 

"1.  It  must  be  of  such  a  nature  that,  if  made  the  subject  of  an 
independent  action,  a  justice's  court  would  have  jurisdiction  of  the 
action. 

"2.  It  must  in  some  way  tend  to  diminish  or  defeat  the  plain- 
tiff's recovery. 

"3.  It  must  be  a  cause  of  action  against  the  plaintiff,  or,  in  a 
proper  case,  against  the  person  whom  he  represents. 

"4.  It  must  be  a  cause  of  action  in  favor  of  the  defendant,  or  of 
one  or  more  defendants  between  whom  and  the  plaintiff  a  separate 
judgment  may  be  had  in  the  action. 

"6.  It  must  be  either  a  cause  of  action  arising  out  of  the  contract 
or  transaction  set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  subject  of  the  action. 

"6.  In  an  action  on  contract,  any  other  cause  of  action  on  con- 
tract existing  at  the  commencement  of  the  action."  Code  of  Civil 
Pro.  §§  501,  2945.  The  words  "Subject  of  the  action"  in  Code 
Civil  Pro.  section  501,  denote  the  plaintiff's  primary  right,  to  en- 
force which  the  action  is  brought.  Steinmetz  v.  Cosmopolitan 
Range  Co.  94  N.  Y.  Supp.  456. 

But  the  counterclaim  specified  in  subdivision  6  of  the  alrove 
analysis  is  subject  to  the  following  rules: 

"1.  If  the  action  is  founded  upon  a  contract,  which  has  been 
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assigned  by  the  party  thereto,  other  than  a  negotiable  promissory 
note  or  bill  of  exchange,  a  demand,  existing  against  the  party 
thereto,  or  an  assignee  of  the  contract,  at  the  time  of  the  assign- 
ment thereof,  and  belonging  to  the  defendant,  in  good  faith,  before 
notice  of  the  assignment,  must  be  allowed  as  a  counterclaim,  to  the 
amount  of  the  plaintiff's  demand,  if  it  might  have  been  so  allowed 
against  the  party,  or  the  assignee,  while  the  contract  belonged  to 
him. 

"2.  If  the  action  is  upon  a  negotiable  promissory  note  or  bill  of 
exchange,  which  has  been  assigned  to  the  plaintiff  after  it  became 
due,  a  demand,  existing  against  a  person  who  assigned  or  trans- 
ferred it,  after  it  became  due,  must  be  allowed  as  a  counterclaim, 
to  the  amount  of  the  plaintiff's  demand,  if  it  might  have  been  so 
allowed  against  the  assignor,  while  the  note  or  bill  belonged  to  him. 

"3.  If  the  plaintiff  is  a  trustee  for  another,  or  if  the  action  is  in 
the  name  of  a  plaintiff,  who  has  no  actual  interest  in  the  contract 
upon  which  it  is  foilnded,  a  demand  against  the  plaintiff  shall  not 
be  allowed  as  a  counterclaim;  but  so  much  of  a  demand  existing 
against  the  person  whom  he  represents,  or  for  whose  benefit  the 
action  is  brought,  as  will  satisfy  the  plaintiff's  demand,  must  be 
allowed  as  a  counterclaim,  if  it  might  have  been  so  allowed  in  an 
action  brought  by  the  persons  beneficially  interested."  Code  of 
Civil  Pro.  §§  502,  2945. 

A  justice  of  the  peace  has  no  jurisdiction  where  the  action  is 
brought  against  an  executor  or  administrator  as  such,  except  where 
the  amount  of  the  claim  is  less  than  the  sum  of  $50,  and  the  claim 
has  been  duly  presented  to  the  executor  or  administrator  and  re- 
jected by  him.  Code  of  Civil  Pro.  §  2863,  subd.  5.  But  where 
an  action  is  brought  in  his  court  against  an  executor  or  an  ad- 
ministrator in  a  case  falling  within  the  exception  above  noticed, 
or  against  any  other  person  sued  in  a  representative  capacity,  the 
defendant  may  set  forth,  as  a  counterclaim,  a  demand  belonging  to 
the  decedent,  or  other  person  whom  he  represents,  where  the  per- 
son so  represented  would  have  been  entitled  to  set  forth  the  same 
in  an  action  against  him,  but  cannot  take  judgment  against  the 
plaintiff  upon  the  counterclaim  for  a  sum  exceeding  $200.  Id. 
§§  505,  2946. 

A  justice  of  the  peace  has  jurisdiction  of  an  action  brought  by 
an  executor  or  administrator,  trustee  of  an  express  trust,  or  a 
receiver  in  supplementary  proceedings  where  he  would  have  juris- 
diction if  the  action  was  brought  by  any  other  person.    Id.  §  2865. 
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And  in  an  action  brought  by  an  executor  or  administrator  in  his 
representative  capacity,  a  demand  against  the  decedent,  belonging 
at  the  time  of  his  death  to  the  defendant,  may  be  set  forth  by  the 
defendant  as  a  counterclaim  as  if  the  action  had  been  brought  by 
the  decedent  in  his  lifetime,  and  if  a  balance  is  found  to  be  due  to 
the  defendant,  judgment  must  be  rendered  against  the  plaintiff  in 
his  representative  capacity;  but  the  judgment  taken  against  the 
plaintiff  on  the  counterclaim  cannot  exceed  $200 ;  and  execution 
can  issue  on  the  judgment  only  in  a  case  vs^here  it  could  be  issued 
upon  a  judgment  in  an  action  against  the  executor  or  adminis- 
trator.    Id.  §§  506,  2946.     See  Id.  §  1825. 

The  question  whether  the  cause  of  action  interposed  as  a  counter- 
claim is  of  such  a  nature  as  to  be  within  the  jurisdiction  of  a 
justice's  court  is  to  be  determined  by  those  provisions  of  the  statute 
which  define  and  limit  the  jurisdiction  of  a  justice  of  the  peace. 
See  Code  of  Civil  Pro.  §§  2861-2865.  The  statute  provides  that 
a  counterclaim  cannot  be  interposed  unless  it  is  of  such  a  nature 
that  a  justice's  court  has  jurisdiction  of  a  cause  of  action  founded 
thereon.  Code  of  Civil  Pro.  §  2945.  It  was  evidently  intended  by 
the  lawmakers  that  the  right  to  interpose  a  counterclaim  in  a 
justice's  court  should  be  determined  by  the  nature  rather  than  the 
amount  of  the  counterclaim.  The  amount  for  which  a  plaintiff 
may  maintain  an  action  in  such  court  is  limited  to  $200 ;  but  no 
such  limit  is  prescribed  by  statute  in  respect  to  a  counterclaim. 
The  reason  for  the  discrimination  between  plaintiff  and  defendant 
in  respect  to  the  amount  of  their  claims  is  apparent.  The  plaintiff 
chooses  his  forum  and  has  no  excuse  for  coming  into  a  justice's 
court  with  a  claim  which  exceeds  the  jurisdiction  of  that  court. 
The  defendant  on  the  other  hand  is  compelled  to  come  into  the 
justice's  court  to  make  his  defense  and  must  be  permitted  to  inter- 
pose such  counterclaim  as  he  has  without  reference  to  its  amount. 
Heizle  V.  Willis,  50  Hun,  588. 

Must  tend  to  diminish  or  defeat  plaintiff's  recovery.  —  It  is  not 

every  cause  of  action  existing  in  favor  of  the  defendant  against 
the  plaintiff,  and  arising  on  contract,  that  can  be  made  the  subject 
of  a  counterclaim.  The  demand  which  can  be  so  used  must  be  a 
cause  of  action  upon  which  something  is  due  the  defendant  which 
can  be  applied  in  diminution  of  the  plaintiff's  claim.  For  in- 
stance, a  cause  of  action  for  the  specific  performance  of  a  contract 
in  reference  to  real  estate,  though  arising  on  contract,  cannot  be 
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set  up  as  a  counterclaim  in  any  court  unless  it  grew  out  of  or  was 
connected  with  the  cause  of  action  alleged  in  the  complaint.  Wad- 
dell  V.  Darling,  51  N.  Y.  327.  So  where,  in  an  action  of  eject- 
ment, the  plaintiff  claimed  title  under  a  devise  in  a  will  by  which 
a  legacy  was  given  to  one  of  the  defendants  and  made  chargeable 
upon  the  real  estate  in  question,  the  legacy  is  not  a  proper  counter- 
claim in  the  action  as  it  does  not  tend  to  diminish  or  defeat  the 
plaintiff's  recovery,  and  is  not  a  cause  of  action  arising  out  of  the 
contract  or  transaction  set  forth  in  the  plaintiff's  complaint  as  the 
foundation  of  his  claim,  nor  connected  with  the  subject  of  the 
action.  Dinan  v.  Coneys,  143  E".  Y.  544.  A  counterclaim,  when 
established,  must  in  some  way  qualify  or  must  defeat  the  judgment 
to  which  the  plaintiff  is  otherwise  entitled.  National  Fire  Ins. 
Co.  y.  McKay,  21  N.  Y.  191.  In  an  action,  to  foreclose  a  mort- 
gage, allegations  in  the  answer  of  a  defendant,  against  whom  no 
personal  claim  is  made,  which  do  not  in  any  way  challenge  or  con- 
trovert the  plaintiff's  right  to  a  foreclosure,  but  merely  show  a 
claim  against  the  plaintiff  for  money,  are  not  admissible  as  a 
counterclaim,  as  they  do  not  tend  to  defeat  or  diminish  the  plain- 
tiff's recovery.  Merchants'  Nat.  Bank  v.  Snyder,  52  App.  Div. 
606.  An  allegation  of  facts  showing  a  right  to  nominal  damages 
only  would  not  tend  in  any  material  way  to  diminish  the  plaintiff's 
recovery,  and  would  not  be  a  pleading  within  the  Code  definition 
of  a  counterclaim.  Peche  v.  Hydraidic  Construction  Co.  23  App. 
Div.  393. 

Must  be  a  cause  of  action  against  the  plaintiff,  etc. —  It  is  also 
essential  to  the  right  to  interpose  a  cause  of  action  as  a  counter- 
claim, that  the  cause  of  action  is  against  the  plaintiff,  or,  in  a 
proper  case,  against  the  person  whom  he  represents.  Code  of  Civil 
Pro.  §  501. 

The  right  of  a  defendant  to  set  up  a  counterclaim  in  an  action 
brought  by  an  executor  or  administrator  in  his  representative 
capacity,  or  in  an  action  brought  by  the  assignee  of  a  con- 
tract upon  the  assigned  demand  has  been  noticed.  Code  of  Civil 
Pro.  §§  502,  506,  1909.  An  action  on  a  judgment  being  one 
on  contract,  another  judgment  may  be  interposed  as  a  counter- 
claim, and  under  Code  Civil  Pro.  section  502,  when  the  action 
is  on  an  assigned  judgment,  the  defendant,  who  without  notice 
of  the  assignment  before  the  commencement  of  the  action  acquired 
a  judgment  against  the  plaintiff's  assignor,  may  plead  it  by  way  of 
103 
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counterclaim.  Wyckoff  v.  Williams,  136  App.  Div.  495.  But  in 
an  action  on  contract  defendant  is  not  entitled  to  set  up  a  judg- 
ment against  plaintiff  assigned  to  defendant  after  the  action  was 
begun.    Starlcs  v.  Rhodes,  118  K  Y.  Supp.  799. 

In  an  action  by  an  executor  or  administrator  in  his  own  name 
to  recover  the  purchase  price  of  goods  belonging  to  the  estate  he 
represents  which  he  has  sold  on  credit,  a  debt  against  the  decedent 
is  not  the  proper  subject  of  a  counterclaim.  Thompson  v.  Whit- 
marsh,  100  N.  Y.  35.  See  BucUand  v.  Gallup,  105  N.  Y.  453, 
458 ;  Gross  v.  Gross,  26  Misc.  385. 

The  counterclaim  must  be  a  cause  of  action  upon  which  the  de- 
fendant could  sue  the  plaintiff,  and  which  he  holds  and  possesses 
against  the  plaintiff  at  the  place  where  the  action  is  commenced. 
A  defendant  cannot  avail  himself  of  a  counterclaim  which  the 
court  before  which  the  action  is  pending  has  no  jurisdiction  to  try 
and  determine.  It  must  be  a  complete  cause  of  action  existing  in 
favor  of  the  defendant  where  he  asserts  it,  as,  otherwise,  he  has  no 
counterclaim  there.  Cragin  v.  Lovell,  88  IST.  Y.  258.  It  must 
show  a  right  of  action  against  the  plaintiff  and  not  a  mere  right 
as  against  a  codefendant.  Stevens  v.  Orton,  18  Misc.  538.  A 
counterclaim  against  the  plaintiff,  as  an  individual,  cannot  be  set 
up  in  an  action  brought  by  him  as  guardian.  Gallagher  v.  David 
Stevenson  Brewing  Co.  13  Misc.  40,  68  St.  Eep.  165.  In  an 
action  brought  by  several  plaintiffs  the  defendants  cannot  set  up 
as  a  counterclaim  a  cause  of  action  which  they  have  against  one  or 
two  of  such  plaintiffs.  They  can  set  up  by  way  of  counterclaim 
a  cause  of  action  only  which  they  have  against  all  the  plaintiffs. 
Neither,  in  case  of  an  individual  plaintiff  suing,  can  the  defendant 
set  up  as  a  counterclaim  against  him  a  cause  of  action  which  he 
has  against  the  plaintiff  with  some  other  person  who  is  not  a  party 
to  the  action.  McCulloch  v.  Yibhard,  51  Hun,  227.  A  counter- 
claim is  bad  which  sets  up  against  the  plaintiffs  jointly  a  liability 
of  one  only.  Boldon  v.  Power,  14  Misc.  480.  At  law  a  joint  debt 
cannot  be  set  off  against  a  separate  debt,  or  conversely,  a  separate 
debt  against  a  joint  debt.  Spofford  v.  Rowan,  124  N.  Y.  108 ; 
Halliburton  v.  Clapp,  1  App.  Div.  71. 

Must  be  in  favor  of  the  defendant,  or  one  or  more  defendants,  etc. 

— The  cause  of  action  which  may  be  interposed  as  a  counterclaim 
must  be  in  favor  of  the  defendant,  or  one  or  more  defendants,  be- 
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tween  whom  and  the  plaintiff  a  separate  judgment  may  be  had  in 
the  action.     Code  of  Civil  Pro.  §  501. 

Although  the  common-law  rule  that  in  an  action  against  more 
than  one  defendant  there  may  be  only  a  set-off  due  to  all  the 
defendants  jointly,  still  obtains  in  this  state,  where  the  suit 
is  on  the  joint  obligation  or  liability  of  the  defendants,  it  is  other- 
wise where  their  liability  is  several  as  well  as  joint,  and  in  such 
case  a  single  defendant  against  whom  a  several  judgment  may  be 
rendered  can  interpose  a  counterclaim  existing  in  his  favor  for 
the  benefit  of  all  the  defendants.  American  Guild  v.  Damon,  186 
]Sr.  Y.  360. 

Where  an  action  is  brought  against  several  defendants,  and  the 
liability''  of  the  defendant  is  joint,  and  not  joint  and  several,  and  a 
joint  judgment  only  can  be  recovered,  a  counterclaim  in  favor  of 
one  of  the  defendants  only  cannot  be  allowed.  Mortimer  v.  Cham- 
bers, 63  Hun,  335;  St.  Michael's  Church  v.  Behrens,  1  St. 
Eep.  627 ;  10  Civ.  Pro.  Eep.  181 ;  VanderUlt  v.  BaUivin,  15  Abb. 
ISI".  C.  312.  In  an  action  against  several  defendants  jointly,  a 
counterclaim  to  be  available  must  be  in  favor  of  all  of  them.  Carey 
V.  Baldwin,  61  !N^.  Y.  Supp.  581.  One  of  two  or  more  joint  de- 
fendants cannot  set  up  any  matter  as  a  counterclaim  unless  there 
can  be,  under  the  pleadings,  a  several  judgment  against  him. 
National  State  Bank  of  Newark  v.  Boylan,  2  Abb.  IST.  C.  216; 
BocJcover  v.  Harris,  11  Jones  &  Sp.  548.  Where  a  suit  is  brought 
against  two  or  more  persons  as  partners,  a  several  claim  in  favor 
of  one  defendant  only  cannot  be  used  as  a  counterclaim.  Hulburt 
y.  Post,  1  Bosw.  28;  Peahody  v.  Bloomer,  3  Abb.  Pr.  353,  6  Duer, 
53 ;  Mott  V.  Burnett,  2  E.  D.  Smith,  50.  And  where  one  defend- 
ant is  sued  upon  an  individual  liability,  he  cannot  set  up  as  a 
counterclaim  a  claim  which  he  holds  jointly  with  another  against 
the  plaintiff.  Baldiuin  v.  Briggs,  51  How.  477,  53  How.  80; 
Baldwin  v.  Berrian,  53  Plow.  81 ;  Campbell  v.  Oenet,  2  Hilt.  291 ; 
Belknap  v.  Mclntyre,  2  Abb.  366 ;  Hopkins  v.  Lane,  87  N.  Y.  501. 
Where  an  action  is  brought  against  a  surety  without  joining  his 
principal,  the  defendant  cannot  set  up  as  a  counterclaim  a  cause 
of  action  existing  in  favor  of  the  principal  against  the  plaintiff. 
Emery  v.  Baltz,  22  Hun,  434;  Lasher  v.  Williamson,  55  IST.  Y. 
619 ;  O'Blenis  v.  Earing,  57  N.  Y.  649 ;  Springer  v.  Dwyer,  50 
IsT.  Y.  19.  But  when  the  principal  and  surety  are  sued  together, 
the  principal  may  set  up  a  claim  in  his  favor  against  the  plaintiff, 
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and  the  successful  recoupment  of  the  principal  will  inure  to  the 
benefit  of  the  surety.    lb. 

Where  two  persons  have  executed  a  joint  bond,  one  as  prin- 
cipal and  the  other  as  surety,  and  the  principal  has  executed  a 
mortgage  as  security  for  the  bond,  and  an  action  is  brought  against 
both  mortgagor  and  surety  for  the  foreclosure  of  the  mortgage  in 
which  judgment  for  a  deficiency  is  demanded  against  both  defend- 
ants, the  mortgagor  may  set  up  as  a  counterclaim  a  debt  due  him 
from  the  plaintiff.  Bathgate  v.  Hashins,  59  IST.  Y.  533.  That  a 
joint  judgment  may  be  given  in  such  action  does  not  exclude  the 
allowance  of  the  counterclaim.  It  is  sufficient  that  a  several  judg- 
ment might  be  rendered  to  bring  the  case  within  the  statute.     Ih. 

It  is  essential  to  the  right  to  interpose  a  counterclaim  that  the 
demand  pleaded  as  such  existed  in  the  hands  of  the  defendants 
who  set  it  up  at  the  time  of  the  commencement  of  the  action. 
Mayo  V.  Davidge,  44  Hun,  342 ;  Moody  v.  Steele,  11  Civ.  Pro. 
Pep.  205,  2  St.  Rep.  269.  If  the  counterclaim  consists  of  an 
assigned  demand,  an  assignment  before  suit  brought  should  be 
alleged.  Roldon  v.  Power,  14  Misc.  480.  In  any  case  it  should 
appear  that  the  whole  amount  counterclaimed  was  due  when  the 
action  was  brought.  Freide  v.  Wessenthanner,  57  IST.  Y.  Supp. 
831. 

Distinct  independent  demands.— Subject  to  the  qualifications  and 
limitations  before  mentioned,  a  defendant  in  an  action  on  contract 
may  interpose  as  a  counterclaim  any  cause  of  action  arising  upon 
another  contract  existing  in  his  favor  against  the  plaintiff  at  the 
commencement  of  the  action.  Parsons  v.  Sutton,  66  IST.  Y.  92 ; 
Code  of  Civil  Pro.  §  501,  subd.  2.  This  right  is,  however,  subject 
to  the  rules  stated  in  section  502  of  the  Code  of  Civil  Procedure 
already  noticed. 

In  actions  of  tort  a  defendant  is  not  allowed  to  set  forth  as  a 
counterclaim  a  cause  of  action  for  a  tort  committed  by  the  plain- 
tiff which  did  not  arise  out  of  the  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  the  plaintiff's  claim,  and  which  is  in 
no  way  connected  with  the  subject  of  the  action.  Murden  v. 
Priment,  1  Hilt.  75 ;  Aslcins  v.  Heams,  3  Abb.  184 ;  Ryan  v. 
Lewis,  1  Hun,  429,  5  Sup.  Ct.  (T.  &  C.)  662 ;  Barhyte  v.  Hughes, 
33  Barb.  320;  Sheehan  v.  Pierce,  70  Hun,  22.  Nor  can  a  de- 
fendant in  an  action  of  tort  set  up  as  a  counterclaim  a  cause  of 
action  upon  contract  in  no  way  connected  with  the  subject  of  the 
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action.  Smith  v.  Hall,  67  N.  Y.  48 ;  People  v.  Dennison,  84  N.  Y. 
272. 

Thus  it  has  been  held  that  in  an  action  for  conversion  the  de- 
fendant cannot  set  up  an  indebtedness  of  the  plaintiff  to  him 
arising  out  of  a  breach  of  contract  (Smith  v.  Hall,  67  N".  Y.  48)  ; 
that  in  an  action  to  recover  the  damages  sustained  by  the  plaintiffs 
by  reason  of  a  purchase  of  stock  induced  by  the  fraudulent  repre- 
sentations of  the  defendants,  the  latter  cannot  set  up  as  a  counter- 
claim a  demand  arising  out  of  another  contract  subsequent  to  the 
sale  in  question  (Miller  v.  Barber,  4  Hun,  802,  66  N.  Y.  558) ; 
that  in  an  action  for  an  assault  and  battery  the  defendant  cannot 
set  up  as  a  counterclaim  an  assault  and  battery  committed  upon 
him  just  before  the  time  of  the  assault  complained  of  (Barhyte  v. 
Hughes,  33  Barb.  320 ;  Schnaderbech  v.  Worth,  8  Abb.  37)  ;  that 
a  cause  of  action  for  slander  uttered  by  the  plaintiff  at  a  specified 
time  or  occasion  cannot  be  pleaded  as  a  counterclaim  in  an  action 
for  slander  uttered  by  the  defendant  at  the  same  time  and  place 
and  relating  to  the  same  charge  (Sheehan  v.  Pierce,  70  Hun,  22) ; 
that  in  an  action  for  the  obstruction  of  a  millrace  the  defendant 
cannot  counterclaim  damages  sustained  by  him  from  an  increased 
flow  of  water  caused  by  the  wrongful  act  of  the  plaintiff  (Bloomer 
V.  Moras,  68  IST.  Y.  623) ;  and  that  in  an  action  for  the  diversion  of 
a  watercourse  the  defendant  cannot  counterclaim  damages  sus- 
tained by  him  by  reason  of  the  nonperformance  by  the  plaintiff  of 
an  agreement  made  some  four  years  prior  to  the  diversion,  to 
deepen  the  channel  of  the  stream,  there  being  no  connection  be- 
tween the  agreement  and  the  cause  or  subject  of  the  action.  Patti- 
son  V.  Richards,  22  Barb.  143.  A  cause  of  action  against  a  village 
is  not  available  as  a  counterclaim  in  an  action  brought  by  it  to 
recover  the  amount  of  a  tax.  Village  of  Charlotte  v.  Keon,  128 
]Sr.  Y.  Supp.  80. 

Demands  arising  out  of  or  connected  with  the  plaintiff's  claim. — 
The  Code  of  Civil  Procedure  permits  a  defendant  to  interpose  as 
a  counterclaim  a  cause  of  action  in  his  favor  against  the  plaintiff 
arising  out  of  the  contract  or  transaction  set  forth  in  the  complaint 
as  the  foundation  of  the  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action.     Code  of  Civil  Pro.  §  501. 

The  language  of  the  statute  is  general,  and  does  not  limit  the 
cases  in  which  the  counterclaim  may  be  interposed  to  actions  on 
contract,  nor  does  it  prescribe  the  character  of  the  cause  of  action 
which  is  the  subject  of  the  counterclaim  further  than  to  require 
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that  it  shall  tend  to  diminish  or  defeat  the  plaintiff's  recovery,  and 
arise  out  of  the  contract  or  transaction  set  forth  in  the  complaint 
as  the  foundation  of  the  plaintiff's  claim,  or  be  connected  with  the 
subject  of  the  action.  A  counterclaim  which  possesses  these  requi- 
sites may  be  interposed  in  an  action  for  a  tort.  Chamhoret  v. 
Cagmy,  2  Sweeny,  378,  10  Abb.  K  S.  31,  41  How.  125 ;  3  Jones 
&  Sp.  474;  Carpenter  v.  Manhattan  Life  Ins.  Co.  22  Hun,  49,  93 
N.  Y.  552.  In  an  action  for  breach  of  promise  of  marriage,  a 
cause  of  action  for  damages  for  fraud  inducing  defendant  to  enter 
into  the  promise  arises  out  of  the  same  transaction,  and  is  avail- 
able as  a  counterclaim.  Gross  v.  Hochstim,  130  IST.  Y.  Supp.  315. 
It  may  now  be  regarded  as  settled,  notwithstanding  the  somewhat 
contradictory  holdings  of  the  earlier  cases,  that  in  case  an  action 
is  brought  to  recover  damages  for  a  tort,  a  counterclaim  arising 
out  of  a  contract  connected  with  the  subject  of  the  action  may  be 
pleaded,  and  that,  in  an  action  on  a  contract,  damages  arising  out 
of  a  tort  of  the  plaintiff,  if  the  two  causes  of  action  are  connected, 
may  be  interposed  as  a  counterclaim.  Ter  Kuile  v.  Marsland,  81 
Hun,  420 ;  Cooper  v.  Kipp,  52  App.  Div.  250 ;  Carpenter  v.  Man- 
hattan Life  Ins.  Co.  22  Hun,  49,  93  IST.  Y.  552 ;  Savage  v.  City  of 
Buffalo,  50  App.  Div.  136 ;  Thomson  v.  Sanders,  118  IST.  Y.  252. 
The  word  "transaction,"  as  used  in  section  501  of  the  Code  of 
Civil  Procedure,  is  broader  than  the  word  "contract,"  and  the 
term  "subject  of  the  action"  is  broader  than  the  term  "cause  of 
action."  Ter  Kuile  v.  Marsland,  81  Hun,  420.  The  word  "con- 
nected" in  the  phrase  "connected  with  the  subject  of  the  action," 
may  have  a  broad  signification.  The  connection  may  be  slight  or 
intimate,  remote  or  near,  and  it  is  sometimes  difficult  to  determine 
where  to  draw  the  line.  The  counterclaim  must  have  such  a  rela- 
tion to,  and  connection  with,  the  subject  of  the  action,  that  it  will 
be  just  and  equitable  that  the  controversy  between  the  parties  as  to 
the  matters  alleged  in  the  complaint  and  in  tha  counterclaim  should 
be  settled  in  one  action  by  one  litigation ;  and  that  the  claim  of  the 
one  should  be  offest  against,  or  applied  upon,  the  claim  of  the  other. 
Carpenter  v.  Manhattan  Life  Ins.  Co.  93  IST.  Y.  552.  In  the  case 
last  cited  the  action  was  for  the  wrongful  conversion  of  a  quantity 
of  wood.  The  counterclaim  alleged  that  the  plaintiff  had  wrong- 
fully cut  the  wood  in  question  from  land  which  was  mortgaged  to 
the  defendant,  and  sought  to  recover  damages  which  had  been  oc- 
casioned to  the  defendant  by  impairing  his  security  in  severing 
the  wood  from  the  land.     It  was  held  sufficiently  accurate  to  say 
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that  the  subject  of  the  action  was  the  wood,  and  that  the  defend- 
ant's claim  for  damages  had  sufficient  connection  with  the  subject 
of  the  action.  So  in  an  action  on  a  bond,  a  counterclaim  for  dam- 
ages arising  out  of  the  fraudulent  representations  of  the  plaintiff 
in  the  transaction  out  of  which  the  bond  arose  was  allowable. 
Thomson  v.  Sanders,  118  IST.  Y.  252.  So  in  an  action  to  replevy 
a  wagon  it  was  held  that  the  subject  of  the  action  was  the  wagon, 
and  that  a  claim  of  the  defendant  for  the  value  of  repairs  made 
upon  the  wagon  at  the  request  of  the  plaintiff  was  sufficiently  con- 
nected with  the  subject  of  the  action  to  constitute  a  valid  counter- 
claim. Cooper  V.  Kipp,  52  App.  Div.  250.  So  where  lands  have 
been  conveyed  by  the  same  grantor  to  two  different  persons,  and 
the  one  receiving  the  first  deed  has  gone  into  possession  and  brought 
an  action  against  the  other  to  set  aside  the  second  deed  as  a  cloud 
upon  title,  the  defendant  may  allege  as  a  counterclaim  that  the 
plaintiff's  deed  was  fraudulently  procured  and  ask  to  have  it  set 
aside.  The  right  to  set  aside  the  fraudulent  conveyance  is  a  cause 
of  action  arising  out  of  the  transaction  set  forth  in  the  complaint, 
and  constitutes  a  counterclaim  within  the  meaning  of  the  Code. 
Moody  v.  Moody,  16  Hun,  189. 

In  an  action  by  a  guest  against  the  keeper  of  a  boarding-house 
or  inn  to  recover  damages  for  the  loss  of  goods  through  the  negli- 
gence of  the  defendant  and  his  servants,  the  defendant  may  set  up 
as  a  counterclaim  the  plaintiff's  indebtedness  to  him  for  board,  as 
the  cause  of  action  for  board  arises  out  of  the  contract  of  bailment, 
which  is  the  foundation  of  the  plaintiff's  claim.  Harris  v.  Cwret, 
9  Abb.  N.  S.  199. 

Where  the  complaint  alleges  a  cause  of  action  for  a  tort,  the 
defendant  cannot  successfully  set  up  as  a  counterclaim  another 
distinct  and  independent  tort  having  no  necessary  or  legal  con- 
nection with  the  cause  of  action  set  up  in  the  complaint.  Roths- 
child V.  Whitman,  132  IST.  Y.  472.  Where  the  complaint  plainly 
sets  forth  a  cause  of  action  for  the  conversion  of  property  which 
had  been  stored  with  the  defendant,  a  demand  for  the  value  or 
price  of  the  storage  is  not  a  proper  counterclaim  as  the  two  claims 
do  not  arise  out  of  the  same  transaction.  Schaefer  v.  Empire 
Lithographing  Co.  28  App.  Div.  469. 

A  cause  of  action  upon  which  an  action  cannot  be  maintained 
because  of  the  bar  of  the  statute  of  limitations  cannot  be  effectu- 
ally interposed  as  a  counterclaim.     Code  of  Civil  Pro.  §  397. 
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Pleading  a  counterclaim. — A  count erclaim  must  be  pleaded  in 
order  to  authorize  the  introduction  of  any  evidence  showing  a 
cause  of  action  in  favor  of  the  defendant  against  the  plaintiff.  It 
should  be  pleaded  at  the  joining  of  issue,  but  may  be  interposed 
by  way  of  amended  answer  upon  any  adjourned  day.  See  Code 
of  Civil  Pro.  §  2944.  Unless  the  complaint  was  verified  and 
served  with  the  summons  the  pleading  may  be  oral.  If  the  com- 
plaint is  verified,  the  answer  must  be  in  writing  and  verified.  It 
need  not  be  in  any  particular  form,  but  must  be  so  expressed  as  to 
enable  a  person  of  common  understanding  to  know  what  was  in- 
tended. Id.  §  2940.  If  the  counterclaim  is  founded  upon  an  ac- 
count or  an  instrument  for  the  payment  of  money  only,  it  will  be 
sufficient  for  the  defendant  to  deliver  the  instrument  or  a  copy  of 
the  account  to  the  justice  and  state  that  there  is  due  him  from  the 
plaintiff  upon  the  account  or  instrument  a  specified  sum  which  he 
claims  to  recover  or  to  set  off.  Id.  §  2941.  In  pleading  a  counter- 
claim the  defendant  should  state  the  facts  constituting  his  cause  of 
action  against  the  plaintiff  in  the  same  manner  that  he  would  if 
setting  them  up  in  a  complaint  in  an  action  against  the  plaintiff. 
There  is  no  statutory  rule  requiring  the  defendant  to  demand  any 
particular  judgment  in  his  answer,  except  when  pleading  orally  a 
counterclaim  founded  upon  an  account  or  upon  an  instrument  for 
the  payment  of  money  only.  In  courts  of  record,  a  defendant  who 
deems  himself  entitled  to  an  affirmative  judgment  against  the 
plaintiff  by  reason  of  a  counterclaim  interposed  by  him  must  de- 
mand the  judgment  in  his  answer.  Id.  §  509.  But  this  provision 
of  the  Code  has  not  been  applied  to  justices'  courts.  The  statute 
directs  what  judgment  shall  be  entered  when  the  counterclaim  has 
been  established  on  the  trial.  Id.  §  2949.  In  proving  the  counter- 
claim the  burden  is  on  the  defendant  to  establish  a  cause  of  action 
against  the  plaintiff.  The  facts  constituting  this  cause  of  action 
should  be  proved  by  the  same  evidence  that  would  be  requisite  were 
the  defendant  suing  on  a  demand  as  plaintiff  in  an  action. 
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CHAPTER  XV. 

STATUTE   OF  LIMITATIOJTS. 

§  1.  Object  of  the  Statute. 

That  every  man  ought  to  pay  his  just  debts  is  an  acknowl- 
edged maxim ;  and  that  every  honest  man  will  do  so  as  fast  as  he 
is  able  is  qually  well  settled.  And  when  a  debtor  is  not  able  to 
pay  his  debts  within  a  reasonable  time,  the  law  makes  it  the  duty 
of  the  creditor  to  secure  such  evidence  of  his  demand  as  will  enable 
him  to  establish  it  at  any  time  when  it  becomes  necessary  to  do 
so.  It  is  the  policy  of  the  law  to  discourage  litigations,  and  it  for- 
bids the  bringing  of  several  actions  for  the  same  cause  of  action, 
as  has  been  already  seen. 

So,  too,  it  requires  a  creditor  to  bring  his  action  within  a  rea- 
sonable and  prescribed  period,  or  to  take  the  risk  of  losing  his 
demand.  There  is  nothing  unreasonable  or  unjust  in  this  rule, 
since  the  creditor  can  either  collect  his  debt  or  take  proper  evi- 
dence of  its  existence,  while,  on  the  other  hand,  a  permission  to 
litigate  claims  of  long  standing  would  always  open  the  door  for 
frauds  and  perjuries.  The  claim  may  be  well  or  ill  founded,  but 
in  either  case  the  rule  of  law  must  be  uniform,  for  it  is  better  that 
stale  demands  should  be  barred  than  to  permit  their  enforcement 
in  all  cases  indiscriminately.  A  demand  may  be  very  old  and 
be  very  just,  but  if  such  demands  can  be  enforced,  then  every 
demand,  however  stale,  must  be  enforced,  which  would  permit  the 
very  evils  which  the  law  attempts  to  prevent.  If  a  debt  has 
been  paid,  and  a  receipt  taken,  it  is  liable  to  be  lost  or  mislaid; 
and  after  preserving  it  for  a  reasonable  time  the  law  steps  in  and 
declares  its  absence  a  matter  of  no  moment,  since  the  debt  is 
presumed  to  be  paid.  As  to  these  general  principles,  see  Clement- 
son  V.  WilliamSj  8  Cranch,  Y2 ;  Hellings  v.  Shaw,  7  Taunt.  608 ; 
A' Court  V.  Cross,  3  Bing.  329 ;  Evans  v.  Pothier,  404 ;  Karnes' 
Prin.  Eq.  182. 

§  2.  What  Actions  or  Proceedings  are  Barred. 
Tlje  law  limiting  the  time  for  the  bringing  of  actions  relates  to 
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bo  til  real  and  personal  property.  And  so,  too,  it  extends  to  every 
kind  or  form  of  action,  whether  arising  upon  contract  or  for  a 
tort.  The  time  allowed  to  a  plaintiff  within  which  he  may  bring 
his  action  varies  according  to  the  subject-matter  of  the  litigation, 
and  the  necessities  of  the  case,  or  the  convenience  of  the  public 
interest.  The  law  is  settled  in  this  state  that  while  the  statute 
of  limitations  may  bar  the  remedy,  it  does  not  cancel  or  discharge 
the  debt,  but  this  doctrine  is  subject  to  the  qualification  that  the 
statute  may  operate  to  transfer  title  to  property.  Lightfoot  v. 
Davis  J  198  IST.  Y.  261.  Whether  the  litigants  are  natural  or 
artificial  persons,  residents  or  non-residents,  the  time  during  which 
the  right  to  sue  in  New  York  courts  may  be  exercised  is  governed 
by  statute.  Wehrenberg  v.  Neiu  York,  New  Haven  &  H.  B.  B. 
Co.  124  App.  Div.  205.  The  defense  of  limitation  is  to  be  deter- 
mined by  the  court,  where  there  is  no  disputed  question  of  fact. 
Munn  v.  Masonic  Life  Assn.  of  Western  New  Yorh,  189  E".  Y. 
486. 

The  statute  does  not  apply  merely  to  actions  as  the  word  is 
technically  understood.  The  word  "action"  when  used  in  the 
statute  is  to  be  construed,  when  necessary  to  do  so,  as  including 
a  special  proceeding,  or  any  proceeding  therein,  or  in  an  action. 
Clark  V.  Water  Comrs.  of  Amsterdam,  148  N.  Y.  1 ;  Code  of  Civil 
Pro.  §  414.  Nor  is  the  application  of  the  statute  limited  to 
causes  of  action  set  forth  by  a  plaintiff  in  his  complaint,  but  ex- 
tends equally  to  a  cause  of  action  set  up  by  answer  as  a  counter- 
claim. Id.  §  397.  The  statute  of  limitations  is  one  of  repose ; 
it  does  not  pay  a  debt  or  extinguish  it;  it  only  bars  the  remedy 
by  action ;  any  other  means  the  creditor  has  for  realizing  his  debt 
are  not  affected.  People  v.  Freeman,  110  App.  Div.  605;  Max- 
well V.  Cottle,  72  Tlun,  529 ;  Johnson  v.  Albany  &  Susquehanna 
B.  B.  Co.  54  N.  Y.  416.  Where  the  entire  right  of  action  depends 
upon  the  statute,  the  time  prescribed  within  which  an  action  must 
be  brought  is  a  limitation  of  the  liability  itself  and  not  of  the 
remedy  alone.  Colell  v.  Delaware,  Lackawanna;  etc.  B.  B.  Co. 
80  App.  Div.  342 ;  Hamilton  v.  Boyal  Ins.  Co.  156  N.  Y.  327 ; 
Hill  V.  Supervisors  of  Bensselaer  County,  119  N.  Y.  344. 

Where  the  payee  of  a  note  assigns  it,  and  an  action  is  brought 
thereon  by  the  assignee,  he  may  raise  the  objection  that  a  set-off 
which  existed  against  the  payee  of  the  note  and  which  is  inter- 
posed as  a  defense  to  the  action  on  the  note  is  barred  by  the  stat- 
ute of  limitations.    Thompson  v.  Sickles,  46  Barb.  49.    The  right 
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■whict  the  payee  of  the  note  has  to  interpose  the  statute  of  limi- 
tations as  a  defense  passes  as  an  incident  of  the  note  on  its  trans- 
fer, and  the  holder  as  assignee  may  set  it  up  in  the  same  manner 
that  the  payee  might  have  done  had  he  sued  on  the  note.    Ih. 

Chapter  IV  of  the  Code  of  Civil  Procedure  is  entitled  "Limi- 
tation of  the  time  of  enforcing  a  civil  remedy."  The  provisions 
of  that  chapter  apply  and  constitute  the  only  rules  of  limitation 
applicable  to  a  civil  action  or  special  proceeding  except  as  speci- 
fied in  section  414  of  that  act.  The  first  and  most  important  ex- 
ception to  the  general  application  of  the  statute  is  in  "a  case  where 
a  different  limitation  is  specially  prescribed  by  law,  or  a  shorter 
limitation  is  prescribed  by  the  written  contract  of  the  parties." 
It  is  well  settled  that  the  parties  to  a  contract  may  provide  for  a 
shorter  limitation  to  actions  than  that  fixed  by  the  general  law. 
Such  an  agreement  is  not  expressly  or  impliedly  prohibited  by  the 
general  statute  of  limitations,  and  is  consistent  with  the  policy 
upon  which  statutes  of  limitations  are  founded.  Steen  v.  Niagara 
Fire  Ins.  Co.  89  K  T.  315,  321;  Wilkinson  v.  First  National 
Fire  Ins.  Co.  72  E".  Y.  499 ;  Matter  of  Petition  of  N.  Y.,  L.  & 
W.  R.  R.  Co.  98  ISr.  Y.  447,  453.  Such  contracts  are  frequently 
incorporated  into  contracts  of  insurance. 

There  are  a  number  of  cases  in  which  a  rule  of  limitation  is 
specially  prescribed  by  statute  different  from  that  prescribed  by 
the  general  statute.  Among  these  are  actions  against  sheriffs  and 
constables  brought  by  a  claimant  of  property  seized  under  a  re- 
plevin process  to  recover  damages  sustained  by  the  claimant  by  rea- 
son of  the  taking  or  detention  of  the  chattel,  or  its  delivery  by 
the  officer  to  the  plaintiff  in  the  action  of  replevin  (Code  of  Civil 
Pro.  §  1710) ;  an  action  to  annul  a  marriage  on  the  ground  of 
physical  incapacity  (Id.  §  1752)  ;  actions  for  divorce  (Id. 
§  1758)  ;  an  action  for  damages  or  ejectment  for  an  encroaching 
wall  (Id.  §  1499)  ;  an  action  for  causing  death  by  negligence  (Id. 
§  1902)  ;  an  action  to  recover  damages  for  the  seizure  of  strays 
(Id.  §  3107)  ;  an  action  against  an  executor  or  administrator  upon 
a  rejected  claim  (Id.  §  1822)  ;  and  other  actions  in  which  the 
period  of  limitation  is  prescribed  by  statutes  other  than  the  Code 
of  Civil  Procedure,  which  it  is  not  practicable  here  to  classify. 

The  limitations  prescribed  by  the  Code  apply  alike  to  actions 
brought  in  the  name  of  the  people  of  the  State,  or  for  their  bene- 
fit, and  to  actions  by  private  persons.  Id.  §  389.  But  no  statute 
of  limitations  enacted  by  any  State  can  in  any  way  affect  or  limit 
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the  right  of  the  United  States  to  maintain  an  action  as  a  party 
plaintiff,  in  the  courts  of  that  State.  Gibson  v.  Chateau,  13  Wall. 
92. 

§  3.  Computation  of  Time. 

One  of  the  first  principles  relating  to  the  statute  of  limitations 
is,  that  the  creditor  shall  have  the  full  time  allowed  hy  law  for  the 
collection  of  his  demand ;  and,  therefore,  he  is  entitled  to  the  full 
term  allowed  from  the  time  when  his  cause  of  action  is  perfect, 
so  that  he  could  maintain  an  action  upon  it.  And  for  this  reason 
the  statute  never  begins  to  run  against  a  demand  until  a  perfect 
right  of  action  exists  in  favor  of  the  plaintiff,  upon  which  he  is 
authorized  to  commence  and  maintain  an  action.  The  statute  pro- 
vides that  the  period  of  limitation  prescribed  by  chapter  4  of 
the  Code,  except  as  otherwise  specially  prescribed  therein,  must 
be  computed  from  the  time  of  the  accruing  of  the  right  of  relief 
by  action,  special  proceeding,  defense  or  otherwise,  as  the  case  re- 
quires, to  the  time  when  the  claim  to  that  relief  is  actually  inter- 
posed by  the  party,  as  a  plaintiff  or  a  defendant,  in  the  particular 
action  or  special  proceeding.  Code  of  Civil  Pro.  §  415.  See 
Patterson  v.  Patterson,  59  N".  Y.  574,  578 ;  Connecticut  Nwt. 
Bank  v.  Bayles,  17  App.  Div.  596. 

If  money  is  to  be  paid  at  a  future  specified  period,  or  upon 
the  happening  of  a  certain  event,  or  the  performance  of  a  par- 
ticular condition,  it  is  entirely  clear  that  the  statute  does  not  be- 
gin to  run  until  the  specified  period  has  elapsed,  the  certain  event 
has  occurred,  or  the  particular  condition  has  been  performed,  be- 
cause until  that  time  the  cause  of  action  is  not  perfect.  Quacken- 
bush  V.  Ehle,  5  Barb.  469 ;  Patterson  v.  Patterson,  13  Johns.  379  ; 
Helps  V.  Wmterbottom,  2  B.  &  Ad.  431;  Wells  v.  Horton,  4 
Bing.  40;  Dresser  v.  Dresser,  35  Barb.  573. 

Where  a  son  renders  service  for  his  father  under  an  agree- 
ment that  he  shall  be  paid  therefor  by  a  provision  in  the  latter  s 
will,  and  the  father  subsequently  gives  notice  that  he  rescinds 
the  agreement  and  refuses  to  allow  further  services  to  be  rendered 
thereunder,  the  right  of  action  for  damages  for  a  breach  of  the 
agreement  accrues  immediately  upon  its  rescission,  and  the  statute 
of  limitations  commences  to  run  from  that  time.  Bonesteel  v. 
Van  Etten,  20  Hun,  468 ;  Henry  v.  Powell,  31  Misc.  384.  When- 
ever an  executory  contract  is  repudiated  the  right  of  action  is 


STATUTE  OF  LIMITATIONS.  1645 

immediate.  Ih.;  Lee  v.  Decker,  6  Abb.  I^.  S.  392,  394;  Dillon  v. 
Anderson,  43  IST.  Y.  231 ;  Howard  v.  Daly,  61  N.  Y.  362.  And 
when  a  right  of  action  exists,  the  statute  commences  to  run,  unless 
there  is  some  feature  in  the  case  bringing  it  within  some  statu- 
tory exception. 

Where  the  right  to  maintain  an  action  is  conferred  upon  an 
individual  or  class  of  persons  by  statute,  it  is  impossible  that 
the  cause  of  action  shall  have  accrued  in  favor  of  such  individuals 
or  class  at  any  period  prior  to  the  date  when  the  statute  took  effect. 
The  time  when  "the  cause  of  action  has  accrued,"  as  that  term  is 
used  in  those  provisions  of  the  Code  of  Civil  Procedure  limiting 
the  periods  when  actions  must  be  commenced,  means  the  time  when 
the  plaintiff  first  became  enabled  to  maintain  the  particular  action 
in  question.     Ca/ry  v.  Koerner,  200  IST.  Y.  253. 

As  a  general  rule,  where  a  right  exists,  but  a  demand  is  neces- 
sary to  enable  a  person  to  maintain  an  action,  the  time  within 
which  the  action  must  be  commenced  must  be  computed  from  the 
time  when  the  right  to  make  the  demand  is  complete.  Code  of 
Civil  Pro.  §  410. 

To  this  rule  there  are  two  statutory  exceptions. 

"1.  Where  the  right  grows  out  of  the  receipt  or  detention  of 
money  or  property,  by  an  agent,  trustee,  attorney,  or  other  person 
acting  in  a  fiduciary  capacity,  the  time  must  be  computed  from 
the  time,  when  the  person,  having  the  right  to  make  the  demand, 
has  actual  knowledge  of  the  facts,  upon  which  that  right  depends. 

"2.  Where  there  was  a  deposit  of  money,  not  to  be  repaid  at  a 
fixed  time,  but  only  upon  a  special  demand,  or  a  delivery  of  per- 
sonal property,  not  to  be  returned,  specifically  or  in  kind,  at  a 
fixed  time  or  upon  a  fixed  contingency,  the  time  must  be  com- 
puted from  the  demand."     Ih. 

Thus,  a  bank  is  not  liable  to  its  depositors  except  after  a  de- 
mand of  payment,  and,  therefore,  under  the  second  exception 
stated,  as  the  money  is  not  to  be  repaid  at  any  fixed  time,  the  stat- 
ute of  limitations  does  not  begin  to  run  against  it  until  a  demand 
is  made.  Bank  of  British  N.  A.  v.  Mer.  Nat.  Bank  of  N.  Y.  91 
]Sr.  Y.  106,  110 ;  Howell  v.  Adams,  68  N.  Y.  314.  So  money  kept 
by  a  husband  at  his  wife's  request  is  a  deposit  and  not  a  loan,  and 
the  statute  of  limitations  will  not  begin  to  run  against  the  right 
of  the  wife  until  after  a  demand.  Boughton  v.  Flint,  74  N.  Y. 
476,  5  Abb.  N.  C.  215.  But  see  Adams  v.  Olin,  140  JST.  Y.  150, 
157.     The  distinction  between  a  loan  and  a  deposit  is  important 
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in  this  connection.  See  Payne  v.  Gardiner ^  29  IST.  Y.  146;  Smiley 
V.  Fry,  100  IST.  Y.  262.  The  lapse  of  six  years  is  not  a  bar  to  an 
action  for  a  deposit.  The  statute  begins  to  run  only  from  the  time 
payment  is  refused.  Thomson  v.  Bank  of  British  N.  A.  82  E".  Y. 
1 ;  Sheldon  v.  Heaton,  88  Hun,  535. 

Where  the  drawer  of  a  check  has  no  funds  in  the  bank  to  meet 
it,  the  check  is  due  immediately  without  presentment  and  demand 
and  the  statute  of  limitations  begins  to  run  from  its  date.  Brush 
V.  Barrett,  82  IST.  Y.  400.  See  Donlon  v.  Davidson,  7  App.  Div. 
461. 

Section  410  of  the  Code  applies  only  where  a  demand  is  nej^es- 
sary  to  enable  a  person  to  maintain  an  action;  and,  although  a 
contract  may  in  terms  provide  for  the  payment  of  money  "on 
demand,"  the  section  will  have  no  application  if,  as  a  matter  of 
law,  no  demand  is  necessary  before  action  to  enforce  the  contract. 
The  words  "on  demand,"  when  used  in  a  promissory  note,  have 
a  precise  legal  meaning.  They  do  not  limit  the  obligations  to  pay 
presently,  but  are  used  to  show  that  the  debt  is  due.  Wenma/n.  v. 
Mohawlc  Ins.  Co.  13  Wend.  267;  Knapp  v.  Greene,  79  IST.  Y. 
264.  And  a  promissory  note,  payable  on  demand,  whether  with 
or  without  interest,  is  due  forthwith,  so  that  the  statute  commences 
running  at  the  date  of  the  note.  Ih.;  De  Lavallette  v.  Wendt,  75 
K  Y.  579;  Herrick  v.  Woolverton,  41  IST.  Y.  581;  Wheeler 
Warner,  47  IsT.  Y.  517;  McMvllen  v.  Eafferty,  89  IST.  Y.  456; 
Mills  V.  Davis,  113  IS^.  Y.  243 ;  Palmer  v.  Palmer,  36  Mich.  487, 
24  Am.  Eep.  605 ;  Dolan  v.  Mitchell,  39  App.  Div.  361 ;  Seiuell 
v.  Swift,  151  App.  Div.  584;  Church  v.  Stevens,  107  IST.  Y.  Supp. 
310;  Smith  v.  I  jams,  70  Hun,  160.  But  if  a  note  is  payable  at 
any  period  of  time  after  demand,  the  weight  of  authority  would 
seem  to  favor  the  doctrine  that  an  actual  demand  must  be  made 
to  fix  the  period  of  maturity  when  the  statute  commences.  See 
Smith  V.  Ijams,  70  Hun,  155,  160.  The  rules  above  stated  apply 
to  the  contract  made  by  the  maker  of  the  note.  But  the  contract 
of  the  maker  and  the  contract  of  an  indorser  are  distinct  instru- 
ments, and  the  liability  of  the  contracting  parties  depends  upon 
widely  differing  principles.  The  indorser  of  a  promissory  note 
payable  on  demand  is  not  liable  on  his  contract  until  due  demand 
of  payment  has  been  made  upon  the  maker  and  due  notice  of  non- 
payment has  been  given ;  and  until  such  demand  has  been  made  the 
statute  does  not  begin  to  run  against  the  note  in  favor  of  the 
indorser.    Parker  v.  Stroud,  98  K  Y.  379. 
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Where  a  chattel  has  been  sold  upon  the  installment  plan,  pay- 
ments to  he  made  at  specified  periods  and  the  title  to  remain  in 
the  vendor  until  the  entire  purchase  price  has  been  paid,  and  after 
default  in  payment  of  the  installments  the  vendee  has  refused  to 
redeliver  the  chattel  on  demand,  the  time  -within  which  the  vendor 
may  commence  an  action  against  the  vendee  for  the  conversion  of 
the  property  must  be  computed  from  the  time  when  such  demand 
was  actually  made.  The  case  falls  within  the  second  subdivision 
of  section  410  of  the  Code,  in  terms  made  applicable  where  there 
is  a  delivery  of  personal  property  which  was  not  to  be  returned  at 
any  fixed  time  nor  upon  any  fixed  contingency.  Fry  v.  Glow,  50 
Hun,  574.  Where  the  pledgee  of  bonds,  after  payment  of  the 
loan  for  which  they  were  pledged,  promises  to  return  the  bonds, 
but  on  demand  refuses  to  do  so,  the  statute  does  not  commence  run- 
ning against  a  right  of  action  for  a  conversion  of  the  bonds  un- 
til the  time  of  the  demand  and  refusal.  Roberts  v.  Berdell,  61 
Barb.  37,  52  K  Y.  644,  15  Abb.  N.  S.  177. 

Where  a  right  existSj  but  a  demand  is  necessary  to  entitle  a 
person  to  maintain  an  action,  and  the  right  grows  out  of  the  re- 
ceipt or  detention  of  money  or  property  by  an  agent,  trustee,  attor- 
ney or  other  person  acting  in  a  fiduciary  capacity,  the  time  within 
which  the  action  must  be  commenced  must  be  computed  from  the 
time  when  the  person  having  the  right  to  make  the  demand  has 
actual  knowledge  of  the  facts  upon  which  that  right  depends. 
Code  of  Civil  Pro.  §  410,  subd.  1 ;  Merino  v.  Munoz,  5  App.  Div. 
71 ;  Comwell  v.  Clement,  10  App.  Div.  446 ;  King  v.  Machellar, 
109  ISr.  Y.  215;  Drake  v.  WilUe,  30  Hun,  537.  A  defendant 
to  avail  himself  of  the  statute  of  limitations,  must  set  up  his  de- 
fense by  answer,  and  not  by  demurrer.  ^Yillis  v.  Wileman,  102 
K  Y.  Supp.  1004. 

Where  money  is  received  by  one,  to  and  for  the  use  of  another, 
under  such  circumstances  that  it  is  his  duty  at  once  to  pay  it  over, 
an  action  for  money  had  and  received  may  be  brought  to  recover 
it  without  any  demand ;  and  in  such  case  the  statute  of  limitations 
begins  to  run  from  the  day  of  the  receipt  of  the  money.  Mills  v. 
Mills,  115  K  Y.  80;  Wood  v.  Young,  141  N.  Y.  211;  Yaies  v. 
Wing,  42  App.  Div.  356 ;  Carr  v.  Thompson,  87  IST.  Y.  160 ;  Mid- 
dleton  V.  TwomUy,  125  N.  Y.  520 ;  Matter  of  Waite,  43  App. 
Div.  296.  The  case  of  an  attorney-at-law  or  a  foreign  factor  is, 
perhaps,  an  exception  to  this  general  rule.  Wood  v.  Young,  141 
]Sr.  Y.  211,  218.     An  attorney-at-law  has  a  lien  upon  the  funds 
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of  his  client  collected  in  a  professional  capacity.  By  the  com- 
mon law  he  was  not  subject  to  an  action  for  moneys  so  collected 
until  after  demand  and  refusal  to  pay,  except  in  cases  where  he 
had  applied  the  money  to  his  own  use,  or  otherwise  wrongfully 
dealt  with  it.  Ih.;  Taylor  v.  Bates,  5  Cow.  376.  Where  an  at- 
torney has  acted  in  good  faith  with  respect  to  money  of  his  client 
which  he  has  collected,  he  should  be  protected  from  costs  of  suit 
until,  upon  demand,  he  neglects  or  refuses  to  pay.  But  if  the 
client  has  knowledge  of  the  receipt  of  the  money  by  the  attorney, 
then  the  statute  of  limitations  will  begin  to  run  from  the  time 
when  the  client  had  such  knowledge,  because  upon  that  his  right 
to  make  the  demand  may  be  said  in  such  cases  to  depend.  Wood 
V.  Young,  141  IST.  Y.  211,  218 ;  Bronson  v.  Munson,  29  Hun,  54. 
If  a  person,  who  is  not  an  attorney,  collects  a  note  or  account 
for  another,  at  his  request,  he  is  liable  to  an  action  for  the  money, 
after  a  reasonable  time,  without  any  previous  demand,  and  the 
statute  commences  running  accordingly.  Hickoh  v.  Hickoh,  13 
Barb.  632 ;  Lyle  v.  Murray,  4  Sandf.  690. 

It  is  sometimes  important  to  determine  whether  the  day  on 
which  the  cause  of  action  accrued  is  to  be  included  or  to  be  ex- 
cluded from  the  computation  of  time.  And,  in  relation  to  bills 
and  notes,  the  rule  is  well  settled  in  this  State,  that  the  first  day, 
or  the  day  on  which  the  cause  of  action  accrues,  is  to  be  excluded. 
When  a  note  became  due  on  the  4th  day  of  October,  1852,  it  was 
held  that  an  action  commenced  on  the  5th  day  of  October,  1858, 
was  in  time,  and  that  the  statute  of  limitations  did  not  constitute 
any  bar  to  the  action.  McGraw  v.  Walker,  2  Hilt.  404.  In  an- 
other case,  a  note  was  dated  on  the  14th  day  of  February,  1839, 
but  no  time  of  payment  was  specified.  An  action  was  commenced 
on  the  note  on  the  14th  day  of  February,  1845,  which  was  held  to 
be  in  time,  upon  the  principle  that  such  a  note  was  payable  im- 
mediately, and  that  the  day  of  the  date  was  to  be  excluded  from 
the  computation  of  time.     Cornell  v.  Moulton,  3  Denio,  12. 

In  cases  other  than  those  upon  bills  and  notes,  the  decisions  are 
contradictory  upon  the  question  whether  the  day  upon  which  the 
cause  of  action  arose  is  to  be  excluded  or  included  in  the  compu- 
tation. But  in  this  State,  when  the  period  allowed  for  the  doing 
of  an  act  is  to  be  reckoned  from  the  making  of  a  contract,  or  the 
happening  of  any  other  event,  the  day  on  which  the  event  hap- 
pened may  be  regarded  as  an  entirety  or  a  point  of  time,  and  so 
be  excluded  from  the  computation.     Bronson,  Ch.  J.,  Cornell  v. 
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Movlton,  3  Denio,  16.  And  see  Snyder  v.  Warren,  2  Cow.  518 ; 
Homan  v.  Liswell,  6  Cow.  659 ;  ^Yilcox  v.  Wood,  9  Wend.  346 ; 
Fmrbanhs  v.  Wood,  17  Wend.  329.  And  see  also  Pearpoint  v. 
Qraham,  4  Wash.  C.  C.  232;  Bellasis  v.  Hester,  1  Ld.  Eaym. 
280;  Castle  v.  Burditt,  3  Term,  623.  In  computing  the  time 
within  which  an  action  upon  a  judgment  must  be  brought,  the 
day  of  the  entry  of  the  judgment  is  to  be  excluded.  Connecticut 
Nat.  Bank  v.  Bayles,  17  App.  Div.  596. 

On  a  promise,  by  one  person,  to  indemnify  another,  the  statute 
commences  running  from  the  time  the  damage  is  sustained,  and 
not  from  the  time  when  the  promise  was  made.  Hale  v.  Andrns, 
6  Cow.  225. 

Where  a  bond  is  conditioned  that  the  sum  secured  is  to  remain 
in  the  hands  of  the  obligor,  without  interest,  until  such  time  as 
the  obligee  shall  demand  payment,  and  then,  if  not  paid,  it  is  to 
be  in  full  force  and  virtue,  a  demand  of  payment  is  necessary 
before  the  statute  will  commence  running.  Sweet  v.  Irish,  36 
Barb.  467.  Where  goods  are  sold,  and  the  vendor  turns  out  the 
note  of  a  third  person  in  payment,  under  his  guaranty  of  its 
payment,  the  demand  does  not  become  due  until  the  maturity  of 
such  note,  and,  therefore,  the  statute  of  limitations  does  not  com- 
mence running  until  that  time.  Fowler  v.  Clearwater,  35  Barb. 
143. 

Where  a  contract  is  made  in  contemplation  of  marriage,  and 
in  consideration  thereof,  the  contract  does  not  take  effect  until 
the  marriage  is  consummated,  and  the  statute  does  not  begin  to 
run  upon  such  a  contract  until  that  time.     De  Pierres  v.  TJiorn, 

4  Bosw.  266,  288. 

When  work  is  done,  or  services  rendered,  without  any  agree- 
ment as  to  the  time  of  payment,  the  cause  of  action  arises  as 
soon  as  the  work  or  service  is  complete,  and  the  statute  begins  to 
run  from  that  time,  and  not  from  the  time  of  rendering  a  bill  or 
account  of  services.     Pech  v.  N.  Y.  &  Liverpool  Steamship  Co. 

5  Bosw.  226,  234.    And  see  Battley  v.  Faulkner,  3  B.  &  Aid.  288. 
Where  a  claim  is  made  for  services  rendered  during  a  long 

period  of  time,  as  for  twenty-five  years,  it  will  all  be  barred  by 
the  statute  except  the  items  accruing  within  the  last  six  years 
before  the  commencement  of  the  action,  unless  it  is  shown  that 
the  demand  was  to  be  paid  in  some  particular  manner,  as  by  a 
devise  of  land,  or  at  some  particlar  future  time,  as  that  of  the 
death  of  the  debtor.  Baynor  v.  Bohinson,  36  Barb.  128- 
104 
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So,  where  services  are  rendered,  in  the  management  of  a  farm 
and  in  the  discharge  of  household  duties  under  a  general  employ- 
ment, without  any  express  agTeement  as  to  the  terms  or  the  meas- 
iire  of  compensation,  or  the  term  of  employment,  and  such  services 
continue  for  a  series  of  years,  without  any  payments  being  made, 
the  law,  for  the  purpose  of  determining  when  the  statute  begins 
to  run,  will  not  imply  an  agreement  that  the  payment  of  the  com- 
pensation shall  be  postponed  until  the  completion  of  the  service, 
or  the  termination  of  the  employment,  but  will  regard  the  hiring 
as  one  from  year  to  year,  and  the  wages  payable  at  the  end  of 
each  year.  Davis  v.  Gorton,  16  1^.  T.  255;  Matter  of  Stewart, 
21  Misc.  412 ;  Matter  of  Gardner,  103  ^.  Y.  533 ;  Smith  v.  Velie, 
60  K  Y.  106 ;  Burnett  v.  Nohle,  5  Eedf.  69. 

The  statute  does  not  run  against  an  attorney's  claim  for  services 
rendered  until  the  services  contracted  for  have  been  performed 
by  the  termination  of  the  action,  or  the  contract  of  retainer  has 
in  some  other  way  been  determined.  Walker  v.  Goodrich,  16  111. 
341 ;  Wells  v.  Town  of  Salina,  71  Hun,  559  ;  Bathgate  v.  Hashin, 
59  K  Y.  533 ;  Mygatt  v.  Wilcox,  45  K  Y.  306.  In  other  words, 
the  statute  commences  to  run  whenever  the  attorney's  services  are 
so  brought  to  an  end  that  he  could  maintain  an  action  founded 
upon  them.  Adams  v.  Fort  Plain  Bank,  36  ISJ".  Y.  355.  And  see 
Clarkson  v.  Yoking,  33  St.  Eep.  579. 

In  actions  for  torts  the  statute  begins  to  run  from  the  time 
when  the  wrongful  act  was  done.  And  in  an  action  of  trover,  for 
a  conversion  of  goods,  the  statute  commences  running  from  the 
time  of  the  conversion,  and  not  from  the  time  when  the  plaintiff 
learned  of  such  conversion.  Granger  v.  George,  5  Barn.  &  Cress. 
149 ;  Denys  v.  Shuckhurgh,  4  You.  &  C.  42 ;  Kelsey  v.  Oriswold, 
6  Barb.  436.  Where  a  demand  and  refusal  are  necessary  to 
a  right  of  action  for  conversion,  the  statute  commences  to  run 
at  the  refusal.  Boberts  v.  Berdell,  52  IST.  Y.  644.  Where  goods 
are  taken  on  an  execution  which  is  set  aside  because  it  is  a  nullity, 
the  cause  of  action  accrues  at  the  time  of  the  first  taking,  and 
not  from  the  time  when  the  execution  is  set  aside.  Bead  v.  Mar- 
kle,  3  Johns.  523.    And  see  Parsons  v.  Lloyd,  3  Wils.  345. 

In  actions  for  negligence,  where  the  complaint  alleges  a  breach 
of  duty  by  the  defendant,  and  a  special  consequential  damage, 
the  cause  of  action  arises  from  the  breach  of  duty,  and  not  the 
consequential  damage,  and.  therefore,  the  statute  begins  to  run 
from  the  time  when  the  breach  of  duty  was  committed,  and  not 
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from  the  time  when  the  consequential  damage  acccrued.  Howell 
V.  Young,  5  Earn.  &  Cress.  259 ;  Morgan  v.  Plumb,  9  Wend.  287 ; 
Argall  v.  Bryant,  1  Sandf.  98. 

But  a  cause  of  action  against  assessors  for  illegally  assessing 
a  tax  upon  the  plaintiff  accrues  when  the  plaintiff's  property  is 
taken  by  the  assessors  for  sale  to  satisfy  the  tax,  and  the  statute 
begins  to  run  from  that  time,  and  not  from  the  time  of  making 
the  assessment.  Mygatt  v.  Wmlibxim,  15  IST.  Y.  316.  And  see 
Roberts  v.  Read,  16  East,  215. 

A  cause  of  action  against  a  sheriif  for  not  returning  an  execu- 
tion in  his  hands  accrues  the  moment  the  time  for  returning  it 
expires ;  and  no  attachment,  or  notice  to  the  sheriff  to  return  the 
execution,  is  necessary.  Peck  v.  Hurlburt,  46  Barb.  559.  The 
seizure  by  a  sheriff  of  property  which  he  supposes  to  be  that  of 
a  debtor  against  whom  he  has  a  lawful  process  is  an  act  done  in 
his  official  capacity  within  the  meaning  of  section  385  of  the  Code, 
notwithstanding  that  the  property  in  fact  belonged  to  another  per- 
son.    Cumming  v.  Brown,  43  N.  Y.  514. 

The  statute  begins  to  run  against  a  cause  of  action  for  false 
imprisonment  as  soon  as  the  imprisonment  ceases.  Dusenbury  v. 
Keiley,  8  Daly,  537 ;  Van  Ingen  v.  Snyder,  24  Hun,  1.  See  Oakes 
V.  Oakes,  55  App.  Div.  576.  A  judgment  creditor's  right  in  an 
action  to  reach  the  property  of  the  debtor  arises  at  the  time  of  the 
return  unsatisfied  of  an  execution  upon  his  judgment,  and  is  not 
barred  until  ten  years  thereafter.  Bergmann  v.  Lord,  194  ^.  Y. 
70 ;  Crapo  v.  City  of  Syracuse,  183  IST.  Y.  395 ;  Holland  v.  Grote, 
125  App.  Div.  413 ;  Weaver  v.  Haviland,  142  K  Y.  534. 

§  4.  Absence  from  the  State. 

If,  when  the  cause  of  action  accrues  against  a  person,  he  is  with- 
out the  State,  the  action  may  be  commenced  within  the  time  lim- 
ited therefor,  after  his  return  into  the  State.  If,  after  a  cause 
of  action  has  accrued  against  a  person,  he  departs  from  the  State 
and  remains  continuously  absent  therefrom  for  the  space  of  one 
year  or  more,  or  if,  without  the  knowledge  of  the  person  entitled 
to  maintain  the  action,  he  resides  within  the  State  under  a  false 
name,  the  time  of  his  absence,  or  of  such  residence  within  the 
State  under  such  false  name,  is  not  a  part  of  the  time  limited 
for  the  commencement  of  the  action.  Code  of  Civil  Pro.  §  401. 
But  the  section  cited  does  not  apply  where  a  designation  made 
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as  prescribed  in  section  430,  or  subdivision  2  of  section  432  of 
the  Code,  remains  in  force.    Ih. 

Under  the  first  elanse  of  section  401,  above  cited,  it  has  been 
held  that,  vs^here  the  maker  of  a  note,  at  the  time  of  its  maturity, 
was  a  resident  of  another  State,  but  at  that  time,  and  for  eight 
years  thereafter,  during  business  hours  each  day  attended  and 
carried  on  his  business  at  his  office  in  the  city  of  Xew  York,  there 
has  been  such  a  return  into  the  State  as  to  set  the  statute  running 
against  the  note,  and  that  the  right  of  action  thereon  was  barred. 
Costello  V.  Downer,  19  App.  Div.  434.  It  seems  to  be  well  set- 
tled that,  under  such  a  clause,  a  nonresident  at  the  time  the  note 
matures  does  not  have  to  move  into  and  take  up  his  residence  in 
this  State  to  set  the  statute  running.  An  open  and  notorious  com- 
ing into  this  State,  so  that  the  creditor,  by  the  exercise  of  ordi- 
nary diligence,  might  cause  process  to  be  served  upon  him,  is  suffi- 
cient to  set  the  statute  running.  lb.;  Randall  v.  Willi  ins,  4  Denio, 
577;  Palmer  v.  Bennett,  83  Hun,  220;  Engel  v.  Fischer,  102 
ISr.  Y.  400,  404. 

Under  the  second  clause  of  section  401  of  the  Code  it  has  been 
held  that,  where  the  indorser  of  a  promissory  note,  at  the  time  a 
right  of  action  accrued  against  him,  was  a  resident  of  this  State, 
and  some  four  months  thereafter  took  up  his  residence  in  another 
State,  but  frequently  returned  to  his  former  place  of  residence  and 
sojourned  within  this  State,  during  each  year  since  the  cause  of 
action  accrued  against  him,  the  running  of  the  statute  was  not 
suspended.  Under  this  clause  both  nonresidence  and  continuous 
absence  for  a  year  must  concur  in  order  to  stop  the  running  of 
the  statute.  Costello  v.  Downer,  19  App.  Div.  434 ;  Connecticut 
Trust  Co.  V.  Wead,  58  App.  Div.  493 ;  Hart  v.  Kip,  148  li.  Y. 
306. 

The  statute  does  not  run  in  favor  of  one  maker  of  a  joint  and 
several  contract  for  the  payment  of  money,  during  the  time  he 
may  have  been  a  resident  out  of  the  State,  nor  is  the  statute  a  bar 
as  to  him,  although  the  statute  may  run  and  be  a  bar  as  to  the 
other  contractor,  who  is  and  has  been  a  resident  of  the  State. 
Bogert  v.  Vennilya,  10  JST.  Y.  447. 

And  when  the  defendants  are  joint  debtors,  the  absence  of  one 
of  the  joint  debtors  from  this  State  will  suspend  the  running  of 
the  statute  as  to  him,  notwithstanding  his  codebtor  has  remained 
within  the  State.  Denny  v.  Smith,  18  IST.  Y.  567 ;  Fannin  v. 
Anderson,  7  Q.  B.  811. 


STATUTE  OF  LIMITATIONS.  1653 

"Where  a  caiise  of  action,  which  does  not  involve  the  title  to  or 
possession  of  real  property  within  the  State,  accrues  against  a 
person,  Avho  is  not  then  a  resident  of  the  State,  an  action  cannot 
be  brought  thereon  in  a  court  of  the  State,  against  him  or  his 
personal  representative,  after  the  expiration  of  the  time,  limited, 
by  the  laws  of  his  residence,  for  bringing  a  like  action,  except  by 
a  resident  of  the  State,  and  in  one  of  the  following  cases : 

"1.  Where  the  cause  of  action  originally  accrued  in  favor  of 
a  resident  of  the  State. 

"2.  Where,  before  the  expiration  of  the  time  so  limited,  the 
person,  in  whose  favor  it  originally  accrued,  was  or  became  a 
resident  of  the  State ;  or  the  cause  of  action  was  assigned  to,  and 
thereafter  continuously  owned  by,  a  resident  of  the  State."  Code 
Civil  Proc.  Sec.  390. 

''Where  a  cause  of  action  arises  outside  of  this  State,  an  action 
cannot  be  brought,  in  a  court  of  this  State,  to  enforce  said  cause 
of  action,  after  the  expiration  of  the  time  limited  by  the  laws  of 
the  State  or  country  where  the  cause  of  action  arose,  for  bringing 
the  action  upon  said  cause  of  action,  except  where  the  cause  of 
action  originally  accrued  in  favor  of  a  resident  of  this  State. 
Nothing  in  this  act  contained  shall  affect  any  pending  action  or 
proceeding."  Code  Civil  Procedure,  section  390a. ;  Laws  1902, 
chapter  193. 

The  statute  of  limitations  of  other  States  are  not  available  as  a 
defense  in  actions  in  this  State  except  where  some  statute  makes 
them  so.  Taylor  v.  Syme,  17  App.  Div.  517.  Before  the  enact- 
ment of  section  390  of  the  Code,  a  foreign  statute  of  limitations 
could  not  be  pleaded  in  bar  of  an  action  brought  in  this  State; 
the  lex  fori  governed  in  such  a  case.  Miller  v.  BrenJiam,  68 
N.  Y.  83.  See  Beer  v.  Simpson-,  65  Hun,  17.  But,  by  the  enact- 
ment of  the  section,  the  legislature  has  extended  to  nonresident 
debtors  the  protection  of  the  foreign  statute  of  limitations  in 
cases  where  it  has  run  and  effectually  barred  the  remedy  for  the 
enforcement  of  the  debt  according  to  the  laws  of  the  debtor's  resi- 
dence, except  as  in  that  section  provided.  Howe  v.  Welch,  3  How. 
N.  S.  465,  17  Abb.  N.  C.  397,  3  St.  Eep.  576 ;  Taylor  v.  Syme, 
17  App.  Div.  517 ;  Belden  v.  Wilkinson,  33  Misc.  659.  Where  a 
debt  has  been  barred  by  the  laws  of  the  residence  of  the  debtor, 
a  nonresident  cannot  avail  himself  of  the  courts  of  this  State  for 
the  purpose  of  enforcing  such  debt.  Taylor  v.  Syme,  17  App. 
Div.  517. 
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§  5.  Disabilities. 

It  is  provided  by  the  Code  as  follows:  "If  a  person  entitled 
to  maintain  an  action  specified  in  this  title,  except  for  a  penalty 
or  forfeiture,  or  against  a  sheriil  or  other  officer  for  an  escape, 
is,  at  the  time  when  the  cause  of  action  accrues,  either: 

"1.  Within  the  age  of  twenty-one  years ;  or, 

"2.  Insane;  or, 

"3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offense,  for  a  term  less  than  for  life. 

"The  time  of  such  disability  is  not  a  part  of  the  time  limited 
in  this  title  for  commencing  the  action;  except  that  the  time  so 
limited  cannot  be  extended  more  than  five  years  by  any  such  dis- 
ability except  infancy;  or,  in  any  case,  more  than  one  year  after 
the  disability  ceases."    Code  of  Civil  Pro.  §  396. 

There  seems  to  be  considerable  uncertainty  as  to  the  proper 
construction  of  this  section  and  other  sections  of  a  kindred  charac- 
ter. See  Dunham  v.  Sage,  52  N.  Y.  229 ;  Acker  v.  Acker,  81 
]Sr.  Y.  143 ;  Geibel  v.  Elwell,  91  Hun,  550 ;  JagcM  v.  Goetz,  11 
Misc.  380;  Matter  of  Rogers,  153  K  Y.  316,  321;  Hyland  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.  24  App.  Div.  417;  Howell  v. 
Leavitt,  95  N.  Y.  61Y,  623.  A  person  still  an  infant  presented  to 
an  administrator  a  claim  which  he  rejected:  Held,  that  the 
special  limitation  of  Code  of  Civil  Procedure,  section  1822,  bar- 
ring an  action  unless  commenced  within  six  months,  must  give 
way  to  the  provisions  of  the  general  statute  of  limitations,  sec- 
tion 396,  and  the  period  of  infancy  is  not  a  part  of  the  time  lim- 
ited. Matter  of  Cashman,,  116  IS.  Y.  Supp.  1128 ;  McKnight  v. 
The  City  of  New  York,  186  IST.  Y.  35.  An  action  to  set  aside 
and  declare  void  a  deed  executed  by  the  plaintiff  is  barred  in  ten 
years,  and  where  the  plaintiff  is  an  infant  during  a  portion  of  that 
time,  the  case  is  governed  by  Code  of  Civil  Procedure,  section  396, 
and  but  five  years  additional  time  for  bringing  the  action  may 
be  had,  and  in  any  event  only  one  year  additional  after  disability 
ceases.  O'Donohue  v.  Smith,  109  N.  Y.  Supp.  929 ;  Gilm-ore  v. 
Ham,  142  K  Y.  1 ;  Howell  v.  Leavitt,  95  IST.  Y.  617 ;  Dunluum  v. 
Sage,  52  N.  Y.  229 ;  Acker  v.  Acker,  81  IST.  Y.  143. 

An  owner  in  actual  or  constructive  possession  of  land  may  not 
be  required  to  take  notice  of  the  running  of  the  statute  of  limita- 
tions. People  ex  rel.  McGuinness,  127  App.  Div.  107 ;  Joslyn  v. 
Rockwell,  128  IST.  Y.  334;  People  v.  Turner,  145  K  Y.  451; 
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Meigs  v.  Roberts,  162  K  Y.  371;  People  v.  Ladew,  189  K  Y. 
355. 

Perhaps  the  construction  of  the  section  can  be  best  explained 
by  an  illustration.  The  holder  of  a  promissory  note  has,  ordina- 
rily, six  years  after  his  cause  of  action  has  accrued  in  which  to 
commence  his  action.  If  he  is  insane  when  his  cause  of  action 
accrues,  and  continues  in  that  condition,  the  running  of  the  stat- 
ute  will  be  deferred  for  five  years  from  the  time  the  cause  of  ac- 
tion accrued,  and  then  will  commence  and  continue  to  run  for 
six  years  thereafter,  making  the  entire  period  of  limitation  in 
that  case  eleven  years.  The  statute  would  never  commence  to  run 
in  that  case  so  long  as  the  insanity  continued  were  it  not  for  the 
exception  which,  in  effect,  declares  that  the  statute  shall  commence 
to  run  at  the  expiration  of  five  years.  If  the  holder  should  be- 
come sane  at  the  expiration  of  eight  years  after  the  cause  of  action 
accrued,  the  statute  would  not  commence  to  run  until  that  time 
were  it  not  for  the  exception  which  in  effect  declares  that  the 
ordinary  time  limit  shall  not  be  extended  more  than  one 
year  after  the  disability  ceases,  and,  therefore,  the  entire  per- 
iod of  limitation  in  such  ease  would  be  nine  years.  If  he  be- 
came sane  at  the  expiration  of  five  years  after  the  caiise  of  action 
accrued,  the  statute  would  not  commence  to  run  until  that  time 
were  it  not  for  the  same  exception  prohibiting  any  extension  be- 
yond one  year  after  the  disability  ceases,  making  the  entire  period 
of  limitation  in  that  case  six  years,  as  in  ordinary  cases. 

Where  the  time  limited  by  statute  does  not  expire  until  more 
than  one  year  after  the  disability  ceases,  section  396  of  the  Code 
does  not  apply,  and  does  not  give  the  party  one  year  after  such 
expiration  in  which  to  bring  his  action.  Ilyland  v.  N.  Y.  C. 
<&  H.  R.  R.  Co.  24  App.  Div.  417;  Jagau  v.  Ooetz,  11  Misc. 
380. 

A  person  cannot  avail  himself  of  a  disability  unless  it  existed 
when  his  right  of  action  or  of  entry  accrued.  Code  of  Civil  Pro. 
§  408.  And  where  two  or  more  disabilities  coexist,  when  the  right 
of  action  or  of  entry  accrues,  the  limitation  does  not  attach  until 
all  are  removed.    Id.  §  409. 

§  6.  Death  of  Party. 

"If  a  person,  against  whom  a  cause  of  action  exists,  dies  with- 
out the  state,  the  time  which  elapses  between  his  death,  and  the 
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expiration  of  eighteen  months  after  the  issuing,  within  the  state, 
of  letters  testamentary  or  letters  of  administration,  is  not  a  part 
of  the  time  limited  for  the  commencement  of  an  action  therefor, 
against  his  executor  or  administrator."  Code  of  Civil  Pro.  §  391. 
This  section  is,  in  terms,  limited  to  the  case  of  a  person  against 
whom  a  cause  of  action  exists  dying  without  the  State.  In  case 
of  the  death  of  such  person  within  the  State,  the  Code  provides 
as  follows : 

"The  term  of  eighteen  months  after  the  death,  within  the  state, 
of  a  person  against  whom  a  cause  of  action  exists,  or  of  a  person 
who  shall  have  died  within  sixty  days  after  an  attempt  shall  have 
been  made  to  commence  an  action  against  him  pursuant  to  the 
provisions  of  section  three  hundred  and  ninety-nine  of  this  act, 
is  not  a  part  of  the  time  limited  for  the  commencement  of  an  ac- 
tion against  his  executor  or  administrator.  If  letters  testamentary 
or  letters  of  administration  upon  his  estate  are  not  issued  within 
the  state,  at  least  six  months  before  the  expiration  of  the  time 
to  bring  the  action,  as  extended  by  the  foregoing  provision  of 
this  section,  the  term  of  one  year  after  such  letters  are  issued,  is 
not  a  part  of  the  time  limited  for  the  commencement  of  such  an 
action.  The  time  during  which  an  action  is  pending  in  a  court  of 
record  between  a  person  or  persons  and  an  executor  or  adminis- 
trator, wherein  the  person  or  persons  claim  to  recover  from  the 
executor  or  administrator  any  money  or  other  property  claimed 
by  said  executor  or  administrator  to  belong  to  the  estate  of  the 
decedent,  or  is  embraced  in  the  inventory  of  the  assets  of  said 
decedent's  estate,  is  not  a  part  of  the  time  limited  for  the  com- 
mencement of  an  action  against  an  executor  or  administrator,  for 
a  claim  against  the  estate  of  the  decedent  until  the  final  deter- 
mination of  the  action  brought  to  recover  said  or  other  property, 
claimed  by  said  executor  or  administrator  to  belong  to  said  dece- 
dent's estate: 

"1.  Where  the  claim  against  the  estate  of  the  decedent  is  liqui- 
dated by  the  recovery  of  a  judgment  thereon  against  an  executor 
or  administrator  in  an  action  in  a  court  of  record  or  under  sec- 
tion twenty-seven  hundred  and  eighteen  of  this  code,  after  trial 
on  the  merits. 

"2.  Where  a  legatee  brings  an  action,  or  institutes  a  proceeding 
against  an  executor  or  administrator  with  the  will  annexed,  to  en- 
force the  payment  of  a  legacy."    Code  of  Civil  Pro.  §  403. 

The  section  cited  provides  that  if  letters  are  not  issued  at  least 
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six  months  before  the  expiration  of  the  time  to  bring  the  action, 
as  extended  by  the  eighteen  months,  the  term  of  one  year  after 
their  issuance  is  not  a  part  of  the  statutory  limitation  of  time. 
Adams  v.  Fassett,  149  N.  T.  61 ;  Hall  v.  Brennayi,  140  N.  Y. 
409 ;  Eiley  v.  Riley,  141  IST.  Y.  409. 

The  operation  of  this  statute  may  be  best  explained  by  an  illus- 
tration. A  promissory  note  was  made  September  17,  1880,  and 
became  due  by  its  terms  on  September  20,  1881.  The  maker 
died  August  12,  1887 ;  letters  testamentary  were  issued  March 
23,  1889 ;  and  an  action  was  commenced  on  the  note  March  21, 
1890.  The  defense  that  the  action  was  barred  by  the  statute  of 
limitations  was  overruled  a*  the  Circuit,  the  judgment  entered 
for  the  plaintiffs  was  affirmed  at  the  General  Term  and  by  the 
Court  of  Appeals.  Hall  v.  Brennan,  64  Hun,  394,  140  ~k.  Y. 
409.  In  that  case,  the  six  years'  statute  of  limitations  had  forty 
days  to  run  at  the  time  of  the  death  of  the  maker  of  the  note. 
By  the  death  of  the  maker,  the  running  of  the  statute  of  limita- 
tions upon  the  liability  was  suspended  for  the  term  of  eighteen 
calendar  months  from  and  excluding  the  day  of  the  maker's  death. 
The  running  of  the  sixth  year  of  the  statute,  which  had  been 
thus  suspended  by  death,  was  resumed  on  February  13,  1889,  the 
date  of  the  expiration  of  the  eighteen  months,  and  would  con- 
tinue, if  nothing  intervened,  for  the  forty  days  remaining  of  the 
period  of  six  years,  or  until  March  25,  1889.  But  on  March  23, 
1889,  letters  testamentary  were  issued  upon  the  maker's  estate, 
and,  as  they  were  not  issued  six  months  before  the  expiration  of 
the  time  limited  to  bring  the  action  as  extended  by  the  eighteen 
months,  this  gave  the  plaintiff,  under  section  403  of  the  Code, 
one  year  from  their  actual  issuance  in  which  to  commence  an 
action  against  the  executor  of  the  deceased  maker. 

Where  letters  testamentary  or  of  administration  are  not  issued 
until  after  a  claim  is  barred  under  the  statute  as  extended  eighteen 
months,  the  issuing  of  letters  does  not  give  further  time  within 
which  to  sue.  Chapman  v.  Fonda,  22  Hun,  130 ;  Sanford  v.  Sand- 
ford,  62  ]Sr.  Y.  553. 

The  provisions  of  the  Code  above  noticed  relate  to  the  extension 
of  the  time  limited  for  the  commencement  of  an  action  after  the 
death  of  the  person  who,  if  living,  might  have  been  made  a  party 
defendant.  The  statute  also  provides  for  an  extension  of  the  time 
limited  for  the  commencement  of  an  action  where  the  party  en- 
titled to  sue  dies  before  the  expiration  of  the  time  limited. 
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"If  a  person,  entitled  to  maintain  an  action,  dies  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof,  and 
the  cause  of  action  survives,  an  action  may  be  commenced  by  his 
representative,  after  the  expiration  of  that  time,  and  within  one 
year  after  his  death."     Code  of  Civil  Pro.  §  402. 

§  7.  Commencement  of  Prior  Action,  etc. 

"If  an  action  is  commenced  within  the  time  limited  therefor, 
and  a  judgment  thereon  is  reversed  on  appeal  without  awarding  a 
new  trial,  or  the  action  is  terminated  in  any  other  manner  than  by 
a  voluntary  discontinuance,  a  dismissal  of  the  complaint  for  neg- 
lect to  prosecute  the  action,  or  a  final  judgment  upon  the  merits, 
the  plaintiff,  or  if  he  dies  and  the  cause  of  action  survives,  his  rep- 
resentative, may  commence  a  new  action  for  the  same  cause, 
after  the  expiration  of  the  time  so  limited,  and  within  one  year 
after  such  reversal  or  termination."  Code  of  Civil  Pro.  §  405. 
Where  the  appellate  division  reverses  a  judgment  in  favor  of  the 
plaintiff  and  directs  a  new  trial,  but  by  reason  of  the  form  of  the 
pleading  he  cannot  possibly  succeed  thereon,  he  may  suffer  a  dis- 
missal of  the  complaint,  and  commence  a  new  action  under  the 
provisions  of  the  Code  of  Civil  Procedure,  section  405.  And  the 
benefit  to  which  the  plaintiif  is  entitled  under  that  section  is  not 
taken  away  by  the  provisions  of  section  414.  Bellinger  v.  German 
Insurance  Co.  61  Misc.  463;  Titus  v.  Poole,  145  K  Y.  414; 
Hay  den  v.  Pierce,  144  N.  Y.  512 ;  Hamilton  v.  Royal  Insurance 
Co.  156  ]Sr.  Y.  327. 

The  words  "for  the  same  cause"  in  the  section  above  given  were 
intended  to  remove  the  disability,  whenever  a  new  suit  was  brought 
within  the  year,  based  upon  the  same  transaction  as  the  former 
one,  without  regard  to  its  technical  form;  and  was  intended  in 
part  to  prevent  mere  mistakes  as  to  the  form  of  the  remedy  from 
concluding  the  party  from  subsequently  pursuing  his  real  right 
under  a  more  appropriate  form  of  action.  And  although,  accord- 
ing to  the  nomenclature  of  actions,  the  first  action  was  for  fraud 
and  the  second  on  warranty,  both  may  be  "for  the  same  cause" 
within  the  meaning  of  the  section,  where  they  both  are  based  upon 
the  same  transaction.  Titus  v.  Poole,  145  N.  Y.  414.  The  sec- 
tion applies  to  actions  against  an  executor  upon  a  rejected  claim 
against  his  decedent  as  well  as  to  other  actions.  Ih.  It  does  not 
apply  to  an  action  brought  under  a  special  law  and  maintainable 
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solely  by  its  authority  where  the  limitation  of  time  is  so  incorpo- 
rated with  the  remedy  as  to  make  it  an  integral  part  of  it  and  the 
condition  precedent  to  the  maintenance  of  the  action,  such  as  an 
action  under  the  statute  to  recover  compensation  for  property 
destroyed  by  a  mob  or  rioters.  Hill  v.  Supervisors,  119  IST.  Y. 
344,  Laws  of  1855,  ch.  428. 

"Where  the  commencement  of  an  action  has  been  stayed  by 
injunction,  or  other  order  of  a  court  or  judge,  or  by  statutory  pro- 
hibition, the  time  of  the  continuance  of  the  stay  is  not  a  part  of 
the  time  limited  for  the  commencement  of  the  action."  Code  of 
Civil  Pro.  §  406.  See  Mead  v.  Jenkins,  95  K  Y.  31 ;  Brehm  v. 
Mayor,  etc.  104  IST.  Y.  186 ;  Adams  v.  Fassett,  149  'N.  Y.  61. 

"Where  the  persons,  who  might  be  adverse  parties  in  an  action, 
have  entered  into  a  written  agreement  to  submit  to  arbitration,  or 
to  refer  the  cause  of  action,  or  a  controversy  in  which  it  might  be 
available,  or  have  entered  into  a  written  submission  thereof  to 
arbitrators ;  and  before  an  award,  or  other  determination  there- 
upon, the  agreement  or  submission  is  revoked,  so  as  to  render  it 
ineffectual,  by  the  death  of  either  party  thereto,  or  by  act  of 
the  person  against  whom  the  action  might  have  been  brought;  or 
the  execution  thereof,  or  the  remedy  upon  an  award  or  other  de- 
termination thereunder,  is  stayed  by  injunction,  or  other  order 
procured  by  him  from  a  competent  coxirt  or  judge ;  the  time  which 
has  elapsed,  between  the  entering  into  the  written  submission  or 
agreement,  and  the  revocation  thereof,  or  the  expiration  of  the 
stay,  is  not  a  part  of  the  time,  limited  for  the  commencement  of 
the"^  action."     Code  of  Civil  Pro.  §  411. 

"Where  a  defendant  in  an  action  has  interposed  an  answer,  in 
support  of  which  he  would  be  entitled  to  rely,  at  the  trial,  upon  a 
defense  or  counterclaim  then  existing  in  his  favor,  the  remedy 
upon  which,  at  the  time  of  the  commencement  of  the  action,  was 
not  barred  by  the  provisions  of  this  chapter ;  and  the  complaint  is 
dismissed,  or  the  action  is  discontinued,  or  abates  in  consequence 
of  the  plaintiff's  death;  the  time  which  intervened  between  the 
commencement  and  the  termination  of  the  action,  is  not  a  part  of 
the  time,  limited  for  the  commencement  of  an  action  by  the  de- 
fendant, to  recover  for  the  cause  of  action  so  interposed  as  a  de- 
fense, or  to  interpose  the  same  defense  in  another  action  brought 
by  the  same  plaintiff,  or  a  person  deriving  title  from  or  under 
him."    Id.  §  412. 
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§  8.  Exceptions. 

The  statute  of  limitations,  so  far  as  contained  in  chapter  i  of 
the  Code,  does  not  affect  an  action  to  enforce  the  payment  of  a  bill, 
note  or  other  evidence  of  debt  issued  by  a  moneyed  corporation  or 
issued  or  put  in  circulation  as  money.  Id.  §  393.  Nor  does  it 
affect  an  action  against  a  director  or  stockholder  of  a  moneyed  cor- 
poration or  banking  association  to  recover  a  penalty  or  forfeiture 
imposed  or  to  enforce  a  liability  created  by  the  common  law  or  by 
statute,  but  such  an  action  must  be  brought  within  three  years 
after  the  cause  of  action  has  acccrued.     Id.  §  394. 

§  9.  Mutual  Accounts. 

In  actions  brought  to  recover  a  balance  due  upon  a  mutual,  open 
and  current  account,  where  there  have  been  reciprocal  demands 
between  the  parties,  the  cause  of  action  is  deemed  to  have  accrued 
from  the  time  of  the  last  item  proved  in  the  account  on  either  side. 
Id.  §  386. 

To  come  within  this  provision  of  the  Code  the  action  need  not  be 
in  form  to  recover  a  balance  due  upon  an  account  if  such  be  its 
purpose  and  legal  effect.  Green  v.  Disbrow,  79  JST.  Y.  1.  The 
phrase  "reciprocal  demands"  was  not  used  in  the  statute  of  limi- 
tations before  the  Code,  but  was  frequently  used  in  decisions  made 
prior  to  the  Code  to  explain  the  meaning  of  the  phrase  "mutual 
accounts,"  and  it  means  no  more  than  was  before  meant  by  the 
latter  phrase.  It  was  introduced  simply  to  settle  definitely  that 
there  must  be  an  account  of  mutual  dealings  as  distinguished 
from  an  account  of  items  on  one  side  only,  or  an  account  of 
items  upon  one  side  and  upon  the  other  mere  payments  not  made 
within  six  years.  An  account  of  items  upon  one  side  and  pay- 
ments merely  upon  the  other  is  not  a  mutual  account.  lb.;  Ross 
V.  Ross,  6  Tlun,  80 ;  Matter  of  Gladhe,  45  App.  Div.  625 ;  Mac- 
Donald  v.  Jaffee,  53  App.  Div.  484;  Lowenthal  v.  Remick,  110 
N.  T.  Supp.  1045.  So  an  account  simply  of  items  of  money  re- 
ceived and  paid  is  not  "a  mutual,  open  and  current  account  where 
there  have  been  reciprocal  demands  between  the  parties,"  within 
the  meaning  the  section  cited.    Adams  v.  Olin,  140  IST.  Y.  150. 

Payments  upon  account'  do  not  enter  into  the  account  but  are 
at  once  applied  and  reduce  it.  But  if  goods  are  delivered  by  a 
debtor  to  his  creditor,  who  has  an  account  against  him,  it  will  not 
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be  presumed  that  they  were  delivered  in  payment,  and  to  establish 
the  fact  of  such  delivery  it  must  be  shown  that  it  was  so  intended 
and  that  both  parties  so  understood  it.  And  where  goods  are  de- 
livered upon  the  one  side  to  offset  or  to  be  credited  upon  goods 
delivered  upon  the  other  side,  the  account  being  permitted  to  run 
for  mutual  convenience,  and  the  balance  to  be  paid  by  the  party 
against  whom  on  final  adjustment  it  shall  be  foimd  to  exist,  there 
is  a  mutual  account  of  reciprocal  demands  between  the  parties 
within  the  meaning  of  the  statute.  Green  v.  Dishrow,  79  IST.  Y. 
1.  Accounts  are  mutual  where  each  party  makes  charges  against 
the  other.  Boss  v.  Ross,  6  Hun,  80.  If  an  action  is  brought  to 
recover  a  balance  due  on  a  store  account  for  goods  sold  and  de- 
livered, and  it  appears  that  the  defendant  has  delivered  to  the 
plaintiff  small  quantities  of  butter  and  eggs  at  different  times,  to 
be  credited  upon  the  account,  this  will  be  an  action  "upon  a  mutual, 
open  and  current  account  where  there  have  been  reciprocal  de- 
mands between  the  parties,"  within  the  meaning  of  the  statute, 
and  if  the  last  item  of  the  account  was  within  six  years  the  claim 
will  not  be  barred.     Green  v.  Disbroiv,  79  W.  Y.  1. 

Where  a  daughter  has  continued  to  live  with  and  render  services 
for  her  father  after  becoming  of  age  and  until  his  death,  she  can- 
not, by  merely  crediting  him  with  articles  of  clothing  and  the  like, 
such  as  a  father  would  naturally  furnish  a  daughter  living  with 
him,  take  a  claim  for  services  out  of  the  bar  of  the  statute,  where 
no  account  was  kept  by  the  father  and  no  proof  given  in  respect  to 
the  credits.  Cuch  v.  QuacJcenhush,  13  Hun,  107.  But  it  would 
be  otherwise  if  no  relationship  existed  between  the  parties,  the 
employer  had  from  time  to  time  furnished  the  employee  with  vari- 
ous sums  of  money  and  different  articles  of  goods  to  apply  upon 
her  wages,  and  had  kept  an  account  against  her.  Smith  v.  Velie, 
60  K  Y.  106. 

Under  the  old  statute  it  was  held  that  one  item  of  an  accovmt, 
which  was  proved  to  exist  within  six  years  of  the  commencement 
of  the  action  would  not  draw  after  it  other  items  of  more  than 
six  years'  standing,  so  as  to  prevent  the  bar  of  the  statute,  unless 
there  had  been  m-utiml  accounts  and  reciprocal  demands  between 
the  parties.  Kimball  v.  Brown,  7  Wend.  322 ;  Haloch  v.  Losee, 
1  Sandf.  220.  Elwood  v.  Hughes,  109  N.  Y.  Supp.  25.  But  it 
was  held  that  where  there  were  mutual  accounts  between  the  plain- 
tiff and  the  defendant,  an  item  of  the  account  which  accrued  on 
either  side  within  six  years  before  the  commencement  of  the  ac- 
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tion  would  draw  after  it  all  the  items  of  the  accounts  on  both 
sides  and  prevent  the  attaching  of  the  statute.  Siclcles  v.  Mather, 
20  Wend.  72.  So  it  was  also  held  that  where  charges  were  made 
in  the  accounts  as  frequently  at  the  least  as  once  in  six  years,  from 
the  commencement  to  the  termination  of  the  accounts,  and  the 
last  item  was  proved  to  be  within  six  years  previous  to  the  com- 
mencement of  the  action,  this  was  sufficient  to  save  the  entire  ac- 
count from  the  operation  of  the  statute,  although  that  -was  inter- 
posed as  a  defense.  Chamherlin  v.  Cuyler,  9  Wend.  126.  And 
where  an  action  was  brought  against  the  defendant  in  the  year 
1829,  on  a  demand  which  accrued  in  1826,  and  the  defendant 
proved  an  account  against  the  plaintiff  by  way  of  set-off,  con- 
sisting of  items  which  accrued  in  several  different  anterior  years, 
.some  of  them  accruing  in  1826,  others  in  1822  and  still  others 
in  1818,  it  was  held  that  the  items  accruing  in  1826  drew  after 
them  the  previous  charges  and  saved  them  from  the  operation  of 
the  statute.  Ih.  It  was  also  held  that  the  fact  that  the  trans- 
actions to  Avhich  the  charges  related  were  of  separate  and  distinct 
natures  did  not  affect  the  question.    Ih. 

Under  the  former  statute  it  was  also  held  that  the  payment  of 
a  running  account  down  to  a  particular  period  and  the  taking 
of  a  receipt  for  such  payment  was  not  such  a  transaction  as 
amounted  to  mutual  accounts,  and,  therefore,  that  an  item  of  such 
account,  although  within  six  years  of  the  commencement  of  the 
action,  would  not  draw  after  it  items  of  more  than  six  years' 
standing  and  that  such  items  would  be  barred.  Edmondstone  v. 
Thomson,  15  Wend.  554.  Where  it  appeared  that  the  parties 
had  mutual  accounts  and  that  the  amount  was  adjusted  on  one 
side,  accompanied  by  a  written  promise  or  note  of  the  debtor  to 
pay  the  amount  after  deducting  offsets,  and  the  opposite  party 
also  gave  a  written  stipulation  that  whenever  it  should  be  conven- 
ient to  make  a  final  settlement  the  debtor  might  take  up  the  note 
by  giving  a  judgment,  it  was  held  that  the  statute  was  a  bar  to 
an  action  either  upon  the  original  indebtedness  or  upon  the  note 
when  the  action  was  not  commenced  within  six  years  of  the  adjust- 
ment. Howes  V.  Woodruff,  21  Wend.  640.  These  cases,  which 
were  decided  under  the  old  statute,  are  still  law  and  in  entire 
accordance  with  the  provisions  of  the  Code. 

Where  a  mutual,  open  and  current  account  exists  between  par- 
ties, and  one  of  them  purchases  from  a  third  person  and  holds  an 
open  account  against  the  other  without  any  notice  to  the  latter 
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or  any  recognition  of  its  validity  by  him,  it  does  not  become  a 
part  of  the  mutual  account  between  them  within  the  provisions 
of  the  statute  relating  to  mutual  accounts.  Green  v.  Ames,  14 
]!^.  Y.  225.  The  demand  so  purchased  and  held  becomes  barred 
by  the  lapse  of  six  years  from  the  time  it  accrued  to  the  assignor, 
notwithstanding  it  was  assigned  before  the  statute  attached,  and 
there  existed  then  and  afterward  continued  a  mutual  account  and 
reciprocal  dealings  between  the  assignee  and  the  debtor.     lb. 

The  Code  requires  that  there  shall  be  "reciprocal  demands"  to 
constitute  a  mutual  account.  And  where  there  is  an  account  on 
one  side  upon  which  various  payments  have  been  made,  such  pay- 
ments and  the  credits  therefor  do  not  constitute  "reciprocal  de- 
mands" within  the  meaning  of  this  section  of  the  Code.  Peck 
V.  N.  Y.  &  Liverpool  U.  8.  Mail  Co.  5  Bosw.  226. 

And  when  a  bill  is  presented  within  six  years  before  the  action 
is  commenced,  and  the  bill  is  paid  with  the  exception  of  one  item, 
which  is  promptly  disputed,  on  the  ground  that  no  liability  exists 
therefor,  such  payment  will  not  prevent  the  statute  from  attach- 
ing and  barring  all  right  of  action  at  the  end  of  six  years  from 
the  time  when  the  alleged  service  was  fully  performed.  lb.  Pay- 
ments made  on  an  account,  accompanied  by  a  denial  of  any  lia- 
bility and  a  refusal  to  pay  for  particular  items,  do  not  prevent  the 
statute  from  running  as  against  such  items  and  barring  them.    lb. 

§  10.  Concealment  of  Cause  of  Action. 

It  is  sometimes  supposed  that  the  fraud  of  the  defendant  may  so 
operate  as  to  extend  the  plaintiff's  right  of  action  in  those  cases 
in  which  the  defendant  has  fraudulently  concealed  the  existence 
of  a  cause  of  action  until  after  the  statute  would  be  a  bar  in  ordi- 
nary cases.  And  there  are  some  decisions  which  give  countenance 
to  such  a  view  of  the  law.  But  in  this  State  it  has  long  been 
settled  that  fraud  does  not  extend  the  right  of  action.  And  where 
an  action  was  brought  for  negligence,  want  of  skill  and  fraud  in 
the  performance  of  work,  to  which  the  defendant  interposed  the 
statute  of  limitations  as  a  defense,  it  was  held  that  it  was  no  answer 
to  the  bar  created  by  the  statute,  to  show  that  the  defendant  fraudu- 
lently concealed  the  badness  of  the  work,  so  that  the  plaintiff  did 
not  discover  the  fraud  until  within  six  years  before  the  commence- 
ment of  the  action.  Troup  v.  Smith,  20  Johns.  33.  So  in  an 
action  for  fraudulent  representations,  made  by  a  vendor  in  the 
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sale  of  land,  the  action  must  be  brought  within  six  years  after 
the  representations  were  made,  and  ignorance  on  the  part  of  the 
vendee  as  to  the  defects  in  the  title  and  fraudulent  concealments 
on  the  part  of  the  vendor  of  such  defects  until  within  six  years 
before  the  commencement  of  the  action  is  no  answer  to  the  defense 
of  the  statute  of  limitations.  Leonard  v.  Pitney,  5  Wend.  30 ; 
Northrop  v.  Hill,  61  Barb.  144;  Miller  v.  Wood,  116  N.  Y.  351. 

So  in  an  action  of  trover  it  is  no  answer  to  the  statute  of  limi- 
tations to  show  that  the  cause  of  action  was  fraudulently  con- 
cealed by  the  defendant  until  after  the  statute  had  attached  and 
that  the  action  was  brought  within  six  years  after  the  discovery 
of  the  right  of  action.  Allen  v.  Mille,  17  Wend.  202 ;  Granger 
V.  George,  5  Barn.  &  Cress.  149.  So  in  actions  of  trespass  or 
trespass  on  the  case  for  injuries  to  land,  it  will  be  no  answer  to  the 
defense  of  the  statute  of  limitations  to  show  that  the  defendant 
liad  fraudulently  concealed  the  cause  of  action  from  the  plaintiff 
until  within  six  years  before  the  commencement  of  the  action. 
Hunter  r.  Gibhons,  1  Hurlst.  &  I^orm.  459 ;  Imperial  Gas  Co.  v. 
London  Gas  Co.  10  Exch.  39. 

These  cases  are  sufficient  to  show  that  the  plaintiff  must  bring 
his  action  within  the  time  limited  by  law  and  that  a  fraudulent 
concealment  of  the  cause  of  action  by  the  defendant  will  not  be 
any  answer  to  the  defense  of  the  statute  of  limitations,  whatever 
the  form  or  subject-matter  of  the  action  may  be,  if  the  action  is 
prosecuted  in  a  court  of  law,  which,  of  course,  includes  justices' 
courts.  In  courts  of  equity  a  different  rule  may  prevail  in  some 
instances,  but  that  subject  is  foreign  to  the  object  of  this  work. 
As  to  courts  of  equity,  see  the  authorities  referred  to  in  the  last 
case  cited  and  in  the  case  of  Troup  v.  Smith,  20  Johns.  33. 

§  11.  Revival  of  the  Remedy  by  a  New  Promise. 

Under  the  laws  which  existed  in  this  State  prior  to  the  enact- 
ment of  the  Code,  a  debt  barred  by  the  statute  of  limitations  might 
have  been  revived  by  a  mere  oral  promise  or  acknowledgment. 
Bouion  v.  Hill,  4  App.  Div.  251,  254.  But  as  the  law  now  stands, 
such  promise  or  acknowledgment  must  be  in  writing  and  signed  by 
the  party  to  be  charged  thereby.  The  law  as  to  reviving  the  debt 
by  payment  of  principal  or  interest  remains  unchanged.  Code 
of  Civil  Pro.  §  395.  And,  to  take  a  debt  out  of  the  statute  of  limi- 
tations, a  writing  must  contain  an  express  promise  to  pay  or  must 
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acknowledge  the  debt.  Ziiin  v.  Stamm,  152  App.  Div.  76.  ^Yhere, 
upon  presentation  by  the  payee,  the  maker  of  an  accommodation 
note  wrote  thereon  the  word  "renewed,"  together  with  his  signa- 
ture, it  was  a  sufficient  promise  to  toll  the  statute  of  limitations, 
though  the  note  had  been  transferred  by  the  payee.  Maurice  v. 
Fowler,  138  N".  Y.  Supp.  425. 

Our  statute  is  taken  from  the  English  statutes  and  is  substan- 
tially like  them,  and,  therefore,  their  decisions  will  be  of  service 
in  giving  construction  to  our  statute.  It  was  not  the  intention 
of  the  legislature  to  change  the  law  in  relation  to  the  nature  and 
effect  of  a  new  promise  or  acknowledgment,  but  merely  to  pre- 
scribe a  new  rule  of  evidence  in  relation  to  the  mode  of  proving 
the  promise.  In  Haydon  v.  Williams,  7  Bing.  166,  167,  Tindal, 
Ch.  J.,  said :  "That  statute  did  not  intend,  as  it  appears  to  us,  to 
make  any  alteration  in  the  legal  constrviction  to  be  put  upon 
acknowledgments  or  promises  made  by  defendants,  but  merely  to 
require  a  different  mode  of  proof,  substituting  the  certain  evidence 
of  a  writing  signed  by  the  party  chargeable,  instead  of  the  insecure 
and  precarious  testimony  to  be  derived  from  the  memory  of  wit- 
nesses." 

It  being  clear,  then,  that  the  principles  of  the  older  decisions 
are  to  govern  the  construction  of  the  promises  or  acknowledg- 
ments under  the  new  statute,  it  becomes  important  to  determine 
what  the  old  rule  was.  And  in  this'  State  the  rule  was  well  set- 
tled that  to  revive  a  debt  which  was  barred  by  the  statute  of 
limitations,  whether  the  statute  theoretically  operates  upon  the 
debt  itself  or  upon  the  remedy,  there  must  be  an  express  promise 
or  an  acknowledgment  of  a  present  indebtedness,  a  subsisting  lia- 
bility and  a  willingness  to  pay  it.  If  the  defendant  denied  the 
justice  of  the  demand  or  claimed  the  protection  of  the  statute, 
or  if  the  acknowledgment  was  accompanied  by  any  suggestion 
which  qualified  or  repelled  the  idea  of  a  promise  to  pay,  it  de- 
stroyed the  effect  of  what  was  said  and  prevented  any  right  of 
action  from  accruing  on  such  statements.  Cocks  v.  Weeks,  7  Hill, 
45 ;  Danforth  v.  Culver,  11  Johns.  146 ;  Laurence  v.  Hopkins,  13 
Johns.  288;  Sands  v.  Oelston,  15  Johns.  511;  Purdy  v.  Austin, 
3  Wend.  187;  Stajford  v.  Bryan,  3  Wend.  532;  Hancock  v.  Bliss, 
7  Wend.  267;  Allen  v.  Welster,  15  Wend.  284;  Deyo's  Exrs.  v. 
Jones'  Exrs.  19  Wend.  491 ;  Winchell  v.  Hicks,  18  IST.  Y.  560 ; 
S.  C.  21  Barb.  448. 

The  same  rule  prevails  to-day.  It  seems  to  be  the  general  doc- 
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trine  that  the  writing,  to  constitute  an  acknowledgment,  must 
recognize  an  existing  debt,  and  that  it  should  contain  nothing 
inconsistent  with  the  intention  on  the  part  of  the  debtor  to  pay  it. 
Manchester  v.  Braedner,  107  N.  Y.  346;  Connecticut  Trust  Go. 
V.  Wead.  33  Misc.  374,  58  App.  Div.  493 ;  Yates  v.  Wing,  42 
App.  Div.  356  ;  Heaton  v.  Leonard,  69  Hun,  423  ;  Davis  v.  Noyes, 
61  Hun,  87. 

It  is  not  necessary  that  there  should  be  both  an  acknowledgment 
of  the  debt  and  a  promise  to  pay  it  to  take  the  debt  out  from  under 
the  bar  of  the  statute.  The  Code  makes  an  acknowledgment  or 
promise  in  writing,  signed  by  the  party  to  be  charged  thereby, 
sufficient  to  take  the  case  out  of  the  operation  of  the  statute  of 
limitations.  The  language  used  is  in  the  alternative  and  a  recog- 
nition of  the  debt,  an  admission  that  the  writer  is  the  debtor  of  the 
person  addressed,  is  all  that  is  necessary  to  make  a  new  date  from 
which  the  statute  commences  to  run.  Cudd  v.  Jones,  63  Hun, 
142 ;  Wright  v.  Parmenter,  23  Misc.  629 ;  Shaw  v.  Lambert,  14 
App.  Div.  265 ;  Fletcher  v.  Daniels,  52  App.  Div.  67.  A  promise 
to  pay  is  not  necessary.  Ih.;  Henry  v.  Root,  33  N.  Y.  526,  530; 
Kahn  v.  Crawford,  28  Misc.  572.  It  is  not  necessary  that  the 
acknowledgment  should  express  even  an  intention  to  pay  the  debt. 
McNamee  v.  Tenny,  41  Barb.  495.  It  is  not  essential  that  the 
amount  or  character  of  the  obligation  be  specified  in  the  written 
acknowledgment.  Kincaid  v.  Archibald,  73  !N".  Y.  189 ;  Fletcher 
V.  Daniels,  52  App.  Div.  67.  The  defendant  may  be  identified  by 
parol  evidence.  Ih.;  Manchester  v.  Braedner,  107  IST.  Y.  346. 
So  if  the  writing  is  without  date  or  the  date  stated  is  erroneous, 
parol  evidence  may  be  given  of  the  time  of  its  execution.  Kincaid 
v.  Archibald,  10  Hun,  9,  73  IST.  Y.  189.  But  the  promise  or  ac- 
knowledg-ment  required  by  the  statute  cannot  be  partly  in  writing 
and  partly  by  parol.    WatJcins  v.  Jones,  63  Hun,  106. 

If  a  distinct  and  positive  promise  of  payment  is  made,  there 
could  be  no  doubt  about  the  liability  of  the  party  promising.  But 
such  promises  are  not  always  made,  although  there  may  be  a 
clear  and  explicit  acknowledgment  of  the  existence  of  the  debt; 
and  if  such  an  acknowledgment  is  made  under  circumstances  which 
show  a  willingness  and  intention  to  pay  the  debt,  this  is  such  an 
admission  of  the  debt  as  authorizes  the  presumption  of  a  promise 
to  pay  the  amount. 

There  has  been  much  discussion  in  the  reported  cases  as  to  what 
^\'ords  will  suffice  to  make  an  acknowledgment  of  or  promise  to  pay 
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an  existing  indebtedness  sufficient  to  take  a  claim  out  of  the  stat- 
ute, and  it  is  conceded  that  an  examination  of  the  reported  cases 
affords  little  assistance  in  determining  the  effect  of  the  language 
used  in  a  particular  case.  Each  case  must  of  necessity  depend 
upon  the  language  used  by  the  debtor  and  the  intention  -with 
which  it  was  written.  To  have  the  effect  of  removing  the  claim 
from  the  operation  of  the  statute,  the  writing  must  show  that  it 
was  the  intention  of  the  writer  to  either  acknowledge  the  debt  or 
promise  to  pay  it.  See  Shaw  v.  Lambert,  14  App.  Div.  265.  It 
would,  therefore,  be  unprofitable  to  present  in  this  connection  an 
analysis  of  the  many  cases,  English  and  American,  in  which  the 
courts  have  construed  the  language  of  a  debtor  as  importing  an 
acknowledgment  of  his  debt  or  a  promise  to  pay  it  or  otherwise. 

Conditional  promises. —  A  promise  to  pay  may  be  clear  and  ex- 
plicit, or  an  acknowledg-ment  may  be  unequivocal  as  to  the  exis- 
tence of  the  demand,  and  yet  the  promise  of  payment  or  the  ac- 
knowledgment of  indebtedness  may  be  limited  by  some  condition, 
which  practically  nullifies  its  effect  until  the  condition  is  per- 
formed. And  it  is  a  well-settled  rule  that  in  every  case  of  a  con- 
ditional promise  of  payment  the  plaintiff  must  show  performance 
of  such  condition  before  he  can  recover.  Where  a  defendant 
promised  thus:  "I  cannot  pay  the  debt  at  present,  but  I  will 
pay  it  as  soon  as  I  can,"  this  will  not  sustain  an  action  unless  the 
plaintiif  proves  that  the  defendant  is  able  to  pay.  Tanner  v. 
Smart,  6  Barn.  &  Cress.  603 ;  Haydon  v.  Williams,  7  Bing.  163. 
So  a  promise  to  pay  as  soon  as  the  defendant  conveniently  can 
will  not  support  an  action  without  proof  that  defendant  is  able 
to  pay.     Cochs  v.  Weehs,  7  Hill,  45. 

A  promise  to  pay  a  debt,  if  the  defendant  is  successful  in  busi- 
ness, and  that  in  such  case  he  would  commence  payment  At  the 
end  of  one  year,  is  a  conditional  promise,  and  unless  the  plaintiff 
shows  a  performance  of  the  condition  he  cannot  recover.  Wake- 
man  V.  Sliermun,  9  IST.  Y.  85.  It  will  not  be  sufficient  to  render 
the  defendant  liable  to  prove  that  he  is  able  to  pay  unless  the 
means  were  derived  from  the  business  mentioned.     Ih. 

A  promise  to  pay  when  able  requires  proof  of  ability  before 
there  can  be  a  recovery.  Wait  v.  Morris,  6  Wend.  394.  Proof 
that  the  defendant  at  a  particular  time  subsequent  to  the  promise 
had  property  equal  to  or  greater  than  the  amount  of  the  plaintiff's 
claim  would  not  conclusively  show  that  he  was  able  to  pay  the  debt 
within  the  meaning  of  the  promise  so  as  to  give  a  right  of  action. 
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A  promise  to  pay  when  able  is  to  be  reasonably  interpreted.  It 
does  not  mean  that  payment  shall  be  made  out  of  earnings  or 
property  necessary  for  the  support  of  the  debtor  or  his  family,  or 
that  it  shall  be  made  to  the  prejudice  of  other  creditors.  See 
Teho  V.  Robinson,  100  IST.  Y.  27.  A  promise  to  pay  as  soon  as  the 
defendant  could  without  distressing  his  family  requires  proof  that 
he  can  pay  without  distressing  his  family.  Scouton  v.  Eislord, 
7  Johns.  36.  There  may  be  other  conditions  than  those  of  ability 
to  pay,  and  whatever  the  condition  may  be,  if  legal,  it  must  be 
shown  to  have  been  performed  before  an  action  lies  upon  the 
promise.     WatJcins  v.  J  ones ,  63  Hun,  106. 

A  promise  to  pay  such  creditors  as  should  sign  a  discharge 
upon  a  part  payment  of  their  debts  will  not  sustain  an  action 
unless  the  plaintiff  shows  that  he  signed  such  discharge.  Kennett 
V.  MilhanJcj  8  Bing.  38.  So  a  promise  by  a  debtor  to  pay  his 
debt  in  specific  articles  of  personal  property  is  not  an  absolute 
promise,  and  the  plaintiff  cannot  recover  unless  he  proves  that 
he  demanded  the  articles  and  that  he  was  ready  to  accept  them, 
and  that  the  defendant  refused  to  deliver  them  in  payment  as 
promised.    Bush  v.  Barnard,  8  Johns.  407. 

There  is  no  difference  whatever  in  relation  to  the  validity  of 
the  promise  nor  as  to  its  legal  effect,  whether  made  before  the 
debt  has  become  barred  by  the  statute  or  whether  made  after  that 
time.  Shoemaker  v.  Benedict,  11  N.  Y.  176,  186 ;  Winchell  v. 
Hicks,  18  IT.  Y.  558,  560. 

Promise,  by  whom  made.— The  language  of  the  statute  is  that 
the  promise  or  acknowledgment  shall  be  signed  by  the  party  to  be 
charged  thereby.  It  does  not  provide  for  a  signing  by  an  agent, 
as  is  the  case  in  relation  to  the  statute  of  frauds.  And  in  giving 
construction  to  the  statute  it  has  been  held  that  a  letter  written 
in  the  defendant's  name  by  his  wife  and  at  his  request  is  not  suffi- 
cient to  take  the  case  out  of  the  statute  on  the  ground  that  the  debt- 
or must  sign  the  paper  in  proper  person  and  that  the  signature  of 
such  agent  is  not  sufficient.  Hyde  v.  Johnson,  2  Bing.  N".  C.  776. 
And  see  Whippy  v.  Hillary,  3  B.  &  Ad.  399. 

A  written  acknowledgment  of  a  debt,  although  made  by  an  in- 
fant, is  an  answer  to  a  defense  of  the  statute  of  limitations  if  the 
debt  was  incurred  for  necessaries  supplied  to  him.  Willins  v. 
Smith,  4  El.  &  Bl.  180. 

A  written  signed  agreement  or  promise  made  before  the  statute 
attaches,  that  the  party  will  not  interpose  the  defense  of  the  stat- 
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ute  of  limitations,  is  a  sufficient  answer  to  that  defense,  if  after- 
ward set  up  in  the  defendant's  answer,  provided  the  plaintiff  has 
acted  upon  it.  Gaylord  v.  Van  Loan,  15  Wend.  308 ;  JJtica.  Ins. 
Co.  V.  Bloodgood,  4  Wend.  652.  So  it  has  been  held  that  when  a 
defendant  procures  a  written  extension  of  time  from  his  creditors 
this  is  equivalent  to  a  promise  not  to  plead  the  statute.  Rowe 
V.  Thompson,  15  Abb.  377.  And  it  was  also  held  that  the  opera- 
tion of  the  statute  was  suspended  during  the  time  of  such  exten- 
sion.    Ih. 

Promise,  to  whom  made. —  ISTotwithstanding  some  of  the  cases 
decided  by  the  Supreme  Court  that  a  promise  made  to  a  stranger 
would  be  sufficient  to  revive  a  debt  barred  by  the  statute,  it  is 
now  settled  by  the  Court  of  Appeals  that  unless  the  promise  is 
made  to  the  creditor  or  to  some  one  in  his  behalf,  it  will  not  be  suiS- 
cient  to  prevent  the  bar  of  the  statute  nor  will  it  revive  the  debt. 
Wakeman  v.  Slierman,  9  N.  Y.  86 ;  Bloodgood  v.  Bruen,  8  N.  Y. 
362 ;  Matter  of  Kendrich,  107  N.  Y.  104.  In  the  case  last  cited, 
it  was  held  that  an  acknowledgment  under  oath  of  an  indebtedness 
was  insufficient  to  take  the  debt  out  of  the  statute,  because  it  was 
not  made  to  the  creditor  nor  to  his  agent,  nor  to  any  one  acting  in 
his  behalf,  nor  was  it  intended  to  be  communicated  to  him  or  to 
influence  his  conduct.  And  see  Smith  v.  Camp,  58  Hun,  434. 
But  although  the  acknowledgment  is  to  a  stranger,  if  it  appears 
that  it  was  the  intention  that  the  acknowledgment  made  to  him 
should  be  communicated  to  and  influence  the  creditor,  it  is  just 
as  effectual  to  defeat  the  statute  of  limitations  as  if  it  had  been 
made  directly  to  the  creditor  or  his  authorized  agent.  De  Freest 
v.  Warner,  98  IST.  Y.  217.  See  also  Winterton  v.  Wintcrton,  7 
Hun,  230. 

A  promise  to  an  agent  or  attorney  of  the  payee  of  a  note  will 
be  sufficient  to  revive  the  note,  and  any  subsequent  indorsee  may 
avail  himself  of  such  promise  to  enable  him  to  recover  upon  the 
note.  Pinlcerton  v.  Bailey,  8  Wend.  600  ;  Dean  v.  Ilewit,  5  Wend. 
257. 

To  render  the  promise  or  acknowledgment  available,  it  must 
be  made  before  the  action  is  commenced,  for  if  made  after  that 
time  it  will  not  be  any  answer  to  the  defense  of  the  statute  of 
limitations.  Bateman  v.  Finder,  3  Q.  B.  574.  The  head  note 
to  Danforth  v.  Culver,  11  Johns.  146,  to  the  contrary  is  not  sus- 
tained by  the  case,  for  the  court  did  not  pass  upon  the  question, 
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because  the  promise  was  lield  to  be  entirely  insufficient,  whenever 
it  might  have  been  made. 

And  upon  principle  it  is  entirely  clear  that  the  promise  ought 
to  be  made  before  the  action  is  brought,  for  e^'en  upon  the  hypothe- 
sis that  the  action  is  founded  upon  the  original  debt,  as  the  con- 
sideration for  the  promise,  it  is  still  true  that  no  action  could  be 
maintained  but  for  the  promise,  and  if  such  promise  is  not  in 
existence  at  the  time  of  the  commencement  of  the  action,  then  the 
cause  of  action  is  not  perfect  at  its  commencement. 

New  promise,  etc.,  as  to  tort. —  Although  a  new  promise  or  an 
acknowledgment  may  continue  or  revive  a  cause  of  action  arising 
upon  contract,  there  is  no  such  rule  in  relation  to  torts.  And, 
therefore,  where  a  cause  of  action  for  a  tort  is  barred  by  the 
statute,  a  new  promise  is  no  answer  to  a  defense  of  the  statute  if 
pleaded.  '  Ootliout  v.  Thompson,  20  Johns.  277.  A  promise  to 
do  what  is  right  or  to  make  compensation  is  not  a  new  tort,  nor 
can  it  revive  the  old  one  so  as  to  give  right  of  action  for  the 
original  tort.  Ih.  The  most  that  such  an  acknowledgment  shows 
is  that  the  plaintiff  had  a  cause  of  action  more  than  six  years  be- 
fore the  action  was  brought,  but  that  does  not  show  a  cause  of  ac- 
tion within  six  years,  which  must  be  shown  or  the  action  will  fail. 
Ih.;  Hurst  v.  Parker,  1  B.  &  Aid.  92  -,8.0.2  Chit.  249. 

§  12.  Eevival  of  the  Remedy  by  Part  Payment. 

Although,  as  we  have  just  seen,  the  law  requires  a  written 
promise  or  acknowledgment  when  that  alone  is  relied  upon  to  take 
a  case  out  of  the  operation  of  the  statute,  there  is  still  one  part  of 
the  law  which  remains  entirely  unchanged.  A  part  payment  of 
either  principal  or  interest  will  have  the  same  effect  now  that  it 
had  before  the  enactment  of  the  Code.  For  this  reason  the  older 
decisions  are  as  valuable  expositions  of  the  present  state  of  the 
law  as  though  the  statute  had  not  been  adopted. 

Where  a  part  payment  is  made  upon  a  debt,  whether  the  sum 
paid  is  principal  or  interest,  it  is  a  recognition  of  the  existence  and 
of  the  legality  of  the  demand,  and  from  this  admission  the  law 
implies  a  promise  to  pay  the  remainder  of  the  debt,  though  there 
are  some  qualifications  of  the  rule.  Harper  v.  Fairley,  53  IST.  Y. 
442 ;  Smith  v.  Ryan,  66  JST.  Y.  352 ;  Hurlbert  v.  Nichol,  20  Hun, 
454;  Bouton  v.  Hill,  4  App.  Div.  251. 

In  order  to  make  a  money  payment  part  payment  within  the 
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statute,  the  burden  is  upon  the  creditor  to  show  that  it  was  a  pay- 
ment of  a  portion  of  the  admitted  debt,  and  that  it  was  paid  to 
and  accepted  by  him  as  such,  accompanied  by  circumstances 
amounting  to  an  absolute  and  unqualified  acknowledgment  by  the 
debtor  of  more  being  due,  from  which  a  promise  may  be  inferred 
to  pay  the  remainder.  Part  payment  of  a  debt  is  not  of  itself  con- 
clusive to  take  the  case  out  of  the  statute.  In  order  to  have  that 
effect  it  must  not  only  appear  that  the  payment  was  made  on  ac- 
count of  a  debt,  but  also  on  account  of  the  debt  for  which  the 
action  is  brought,  and  that  the  payment  was  made  as  a  part  of  a 
larger  indebtedness,  and  under  such  circumstances  as  to  warrant 
a  jury  in  finding  an  implied  promise  to  pay  the  balance.  If  it 
be  doubtful  whether  the  payment  Avas  part  payment  of  an  existing 
debt,  more  being  admitted  to  be  due,  or  whether  the  payment  was 
intended  by  the  party  to  satisfy  the  whole  of  the  demand  against 
him,  the  payment  cannot  operate  as  an  admission  of  a  debt  so  as 
to  extend  the  period  of  limitation.  If  there  be  a  mere  naked  pay- 
ment of  money  without  anything  to  show  on  what  account  or  for 
what  reason  the  money  was  paid,  the  payment  will  be  of  no  avail 
under  the  statute.  The  payment  must  be  made  imder  such  circum- 
stances as  to  show  a  recognition  of  a  larger  debt  remaining  unpaid. 
Crow  V.  Gleason,  141  N.  Y.  -189,  493 ;  Harper  v.  Fairley,  53  E". 
Y.  442 ;  Alhro  v.  Figuera,  60  K".  Y.  630 ;  Smith  v.  Ryan,  66  IST.  Y. 
352 ;  Peck  v.  N.  Y.  &  Liverpool  Steamship  Co.  5  Bosw.  226,  237 ; 
Wainman  v.  Kynman,  1  Exch.  118 ;  Adams  v.  Olin,  140  'S.  Y. 
150;  Pulver  v.  Esselstyne,  22  Misc.  429;  Ryan  v.  McElroy,  15 
App.  Div.  216.  Payments  of  principal  or  interest  upon  indebt- 
edness must  have  been  made  with  the  debtor's  knowledge  and  ac- 
quiescence, in  order  to  remove  the  bar  of  limitations.  Union  Nat- 
ional Banlc  of  Franklinville  v.  Dean,  154  App.  Div.  869.  If 
it  is  uncertain  or  ambiguous  whether  a  payment  was  made  as  an 
independent  transaction  between  the  parties  and  not  connected 
with  past  transactions,  or  whether  it  was  made  on  account  of  some 
precedent  and  lapsed  debt,  no  inference  can  be  drawn  therefrom 
of  an  admission  of  the  old  debt.  Adams  v.  Olin,  140  W.  Y.  150. 
And  a  payment  intended  as  a  full  satisfaction  of  a  claim  cannot 
be  made  available  as  a  part  payment  to  take  the  case  out  of  the 
statute.  United  States  v.  Wilder,  13  Wall.  254;  Compton  v. 
Bowns,  5  Misc.  213.  But  where  a  payment  larger  than  any  one 
item  is  made  on  a  claim  without  any  dispute  as  to  the  validity  or 
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amount  of  the  claim,  it  will  remove  the  bar  of  the  statute.  Bowe 
V.  Omio,  9  Hun,  6. 

By  whom  made.— The  efficacy  of  a  payment  to  avoid  the  effect 
of  the  statute  of  limitations  as  a  bar  resides  in  the  conscious  and 
voluntary  act  of  the  debtor,  explainable  only  as  a  recognition  and 
confession  of  the  existing  liability;  and,  therefore,  moneys  col- 
lected by  a  creditor  from  a  third  person  through  the  pressure  of  an 
examination  and  an  order  of  the  court  in  proceedings  supplemen- 
tary to  execution  will  not  have  that  effect.  Blair  v.  Lynch,  105 
K  Y.  636. 

It  is  evident  that  a  payment  cannot  amount  to  an  implied 
promise  by  the  debtor  unless  it  is  made  by  himself  or  by  his  duly 
authorized  agent.  Harper  v.  Fairley,  53  ]^.  Y.  442 ;  Smith  v. 
Ryan,  66  N.  Y.  352.  By  a  duly  authorized  agent  is  meant  an 
agent  having  authority  to  make  a  new  promise  or  to  perform  for 
the  party  the  very  act  which  is  to  be  the  evidence  of  the  new 
promise.  Ih.;  First  Nat.  Bank  of  Utica  v.  Ballou,  2  Lans.  120; 
49  N".  Y.  155 ;  Kelly  v.  Weber,  27  Hun,  8. 

This  principle  is  well  established  and  very  generally  acknowl- 
edged. But  there  is  sometimes  an  attempt  made  to  evade  the 
effect  of  the  rule.  And  when  a  direct  and  positive  agency  can- 
not be  established,  it  is  not  unfrequently  the  case  that  an  effort 
is  made  to  establish  an  implied  agency  on  the  part  of  the  person 
paying  the  money.  And  at  one  time  it  was  held  that  joint  debtors 
were  so  far  agents  for  each  other  that  a  payment  upon  a  debt  by 
one  of  them  was  evidence  of  a  new  promise  which  would  bind  the 
other.  But  this  is  no  longer  the  law.  There  is  no  agency  be- 
tween several  joint  debtors,  or  between  principal  and  surety,  or 
between  an  insolvent  debtor  and  his  assignees,  which  will  make 
payment  by  one  evidence  of  an  acknowledgment  of  the  debt  by 
the  others  so  as  to  revive  the  demand.  Smith  v.  Ryan,  66  IST.  Y. 
352 ;  Van  Keuren  v.  Parmelee,  2  ~N.  Y.  523 ;  Winchell  v.  Hicks, 
18  K  Y.  558;  PicJcett  v.  Leonard,  34  JST.  Y.  175;  McMullen  v. 
Rafferty,  89  JST.  Y.  456 ;  Matter  of  Petrie,  82  Hun,  62 ;  Dunning 
v.  Powell,  18  Week.  Dig.  187.  And  a  payment  made  by  one 
partner  after  the  dissolution  of  the  firm  will  not  bind  any  person 
but  the  one  who  makes  the  payment,  and  the  statute  will  be  a 
defense  to  the  others  who  do  not  pay  or  expressly  authorize  such 
payment.  Van  Keuren  v.  Parmelee,  2  E".  Y.  523 ;  Payne  v. 
Slate,  39  Barb.  634  29  IT.  Y.  146.  But  if  the  payee  received 
the  payment  in  ignorance  of  the  fact  of  dissolution,  the  payment 
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will  be  treated  as  if  made  by  the  firm  and  with  the  consent  and 
by  the  direction  of  all  the  members.  Forbes  v.  Garfieldj  32  Hun, 
389.  See  Merchants'  Exchange  Nat.  Bank  v.  Wallach,  20  Misc. 
309. 

Payments  by  one  of  the  joint  and  several  makers  of  a  note,  and 
indorsed  upon  it  before  an  action  is  barred  by  the  statute  of  limi- 
tations and  within  six  years  before  the  commencement  of  the  ac- 
tion, does  not  affect  the  defense  of  the  statute  of  limitations  by  the 
other  maker.  Shoemaker  v.  Benedict,  11  N.  Y.  176;  Dunham 
V.  Dodge,  10  Barb.  566;  Graham  v.  Selover,  59  Barb.  313,  46 
How.  107,  50  K  Y.  691 ;  Matter  of  Petrie,  82  Hun,  62 ;  Bender 
V.  Blessing,  82  Hun,  320,  91  Hun,  73.  Part  payments  upon  a 
mortgage  by  two  of  three  joint  mortgagors  does  not  affect  the 
twenty  years'  limitation  against  the  third  mortgagor  who  has 
neither  made  nor  authorized  such  payments.  Keese  v.  Dewey, 
111  App.  Div.  16 ;  Shoemaker  v.  Benedict,  11  IST.  Y.  176 ;  Mack 
V.  Anderson,  165  I^.  Y.  529.  And  there  is  no  difference  in  prin- 
ciple or  in  the  right  of  those  who  do  not  make  the  payment, 
whether  it  was  made  before  or  after  the  statute  attached.  Shoe- 
maker V.  Benedict,  11  N.  Y.  176.  But  when  such  payments  are 
made  by  the  direction  of  several  joint  debtors,  he  will  be  bound 
by  the  act,  since  such  payment  is  treated  as  a  payment  made  by 
himself.  Winchell  v.  Hicks,  18  IST.  Y.  558;  Pitts  v.  Hunt,  6 
Lans.  146 ;  Haight  v.  Avery,  16  Hun,  522.  One  joint  contractor 
may  make  payments  as  agent  for  all  the  contractors,  or  the  prin- 
cipal debtor  may  make  payments  for  and  in  the  name  of  his  surety 
as  his  agent,  or  payments  may  thus  be  made  in  the  name  of  all  the 
joint  contractors  or  of  the  surety  without  previous  authority,  but 
be  subsequently  ratified,  and  in  all  such  cases  the  running  of  the 
statute  may  be  prevented.  But  in  all  cases,  to  make  the  payments 
effective,  they  must,  by  previous  authorization  or  subsequent  rati- 
fication, be  the  payments  of  the  party  sought  to  be  affected  by 
them.  McMullen  v.  Rajferty,  89  IST.  Y.  456,  459;  Matter  of 
Petrie,  82  Hun,  62 ;  First  Nat.  Bank  of  Utica  v.  Ballou,  49  IST.  Y. 
155 ;  Littlefield  v.  Littlefield,  91  N.  Y.  203.  The  same  rule  ap- 
plies to  parties  to  a  joint  and  several  note.  Munro  v.  Potter,  34 
Barb.  358;  Winchell  v.  Hicks,  18  K  Y.  558.  The  burden  is 
always  on  the  party  seeking  to  charge  another  to  show  that  the 
payments  necessary  to  take  the  debt  out  of  the  statute  were  made 
by  the  debtor  for  his  own  account  and  with  reference  to  that 
particular  debt.     Littlefield  y.  Littlefield,  91  N.  Y.  203,  210; 
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Murdoch  v.  Waterman,  145  !N".  Y.  55 ;  Crow  v.  Gleason,  141  E".  Y. 
489 ;  Matteson  v.  Falser,  56  App.  Div.  91 ;  Bender  v.  Blessing, 
91  linn,  73,  82  Ilun,  320 ;  Hulhert  v.  iVtc/ioZ,  20  Hun,  454.  The 
fact  of  payment  may  be  shown  by  the  oral  admissions  of  the 
debtor,  and  the  authority  of  an  agent  to  make  the  payment  may  be 
shown  by  parol.  First  Nat.  Bank  of  Utica  v.  Ballou,  49  N".  Y. 
155. 

But  a  party  who  has  not  authorized  a  payment  to  be  made  for 
him  will  not  be  bound  by  the  payments  made  by  a  person  assum- 
ing to  act  in  his  behalf.  And  where  a  debtor  makes  a  general 
assignment  for  the  benefit  of  his  creditors  and  appoints  assignees 
or  trustees  to  execute  the  trusts  in  the  assignment,  his  assignee 
so  appointed  has  no  authority  as  an  agent  to  revive  a  debt  barred 
by  the  statute,  by  making  payments  upon  it.  Pickett  v.  King,  34 
Barb.  193;  Roosevelt  v.  Mark,  6  Johns.  Ch.  266.  The  case  of 
Barger  v.  Durvin,  22  Barb.  68,  is  overruled. 

In  another  case,  the  defendant,  in  order  to  obtain  an  advance 
of  money,  gave  a  promissory  note  to  A.,  who  was  a  customer  of 
the  plaintiffs'  who  were  bankers.  A.  indorsed  the  note  to  the 
plaintiffs  on  obtaining  the  money,  with  which  he  was  debited  by 
them.  The  defendant  was  debited  by  A.  with  the  amount,  and  A. 
had  paid  interest  on  the  note  to  the  plaintiffs  within  six  years, 
but  it  was  held  that  these  payments  did  not  take  the  note  out  of 
the  statute,  as  against  the  defendant,  because  A.  was  not  his  agent 
for  that  purpose.  Harding  v.  Edgecumhe,  4  Hurlst.  &  Worm. 
872. 

A  person  who  is  both  the  surviving  partner  and  the  executor 
of  the  estate  of  his  deceased  partner  cannot,  in  either  relation,  re- 
vive a  partnership  debt,  as  against  the  estate  of  such  deceased 
partner,  either  by  a  new  promise,  or  by  part  payments.  Blood- 
good  V.  Bruen,  8  N.  Y.  362 ;  Van  Keuren  v.  Parmelee,  2  N.  Y. 
523. 

To  whom  made. —  To  render  a  payment  effective  as  evidence  of 
a  new  promise,  it  ought  to  be  made  to  the  creditor,  or  to  his 
duly  authorized  agent.  And  if  made  either  to  the  creditor,  or  to 
an  agent  duly  empowered  to  receive  the  money,  that  will  be  suffi- 
cient to  revive  the  debt.  A  payment  of  interest  to  the  executor 
or  administrator  of  a  deceased  creditor  will  be  sufficient  to  revive 
the  debt,  and  to  prevent  the  operation  of  the  statute.  Clark  v. 
Hooper,  10  Bing.  480.  And  if  the  widow  of  the  payee  of  a  note 
has  it  in  her  possession,  a  payment  to  her  before  administration 
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granted  inures  to  the  benefit  of  the  estate,  and  on  a  subsequent 
grant  of  letters  takes  the  note  out  of  the  statute  of  limitations. 
Townsend  v.  Ingersoll,  43  How.  276,  12  Abb.  K  S.  354. 

So,  a  payment  to  one  of  several  joint  creditors,  or  to  the  sur- 
vivor of  them,  will  be  a  valid  payment  to  take  a  case  out  of  the 
operation  of  the  statute.  In  WortMngton  v.  Grimsditch,  7  Q.  B. 
479,  it  appeared  that  the  defendant  was  an  attorney,  and  that  he 
was  indebted  to  A.  and  B.  in  several  sums,  both  on  bond  and  on 
simple  contract,  which  bore  interest,  and  that,  from  time  to  time, 
he  stated  accounts  with  A.  and  B.,  in  which  he  debited  himself 
with  the  interest,  and  took  credit  for  the  payments  which  he 
had,  from  time  to  time,  made  for  A.  and  B.,  on  account  of 
rent,  etc.,  due  from  them  to  the  landlord  of  a  farm  which  they 
occupied  as  tenants.  The  latest  of  these  accounts  was  stated  in 
1823,  and  a  balance  struck  in  favor  of  A.  and  B.,  and  up  to 
that  time  the  payments  for  rent,  etc.,  had  nearly  balanced  the 
amount  due  from  the  defendant  for  interest  on  his  debts  due  to 
A.  and  B.,  but  at  that  time  the  rents  were  considerably  reduced. 
In  1839,  A.  died,  and  in  1842,  B.  also  died.  In  1842,  and  after 
the  death  of  both  A.  and  B.,  the  defendant  stated  an  account  in 
writing  headed:  "Eents,  etc.,  paid  by  C.  (the  defendant),  on 
account  of  the  late  A.  and  B." 

By  this  statement  it  appeared  that,  from  December,  1826,  to 
December,  1841,  he  had  paid  the  rent  to  the  landlord  half-yearly, 
on  account  of  the  intestate;  but  there  were  no  items  on  the  debit 
side  of  this  account,  and  the  proofs  showed  that  the  payments 
for  which  he  thus  took  credit  were  made  on  account  of  both  A. 
and  B.  In  an  action  brought  in  1843,  by  the  administrator  of 
the  survivor,  to  recover  the  money  due  from  the  defendant,  he 
interposed  the  statute  of  limitations.  And  it  was  held  that  the 
evidence  of  these  facts  was  proper  to  be  submitted  to  a  jury,  who 
might,  if  they  thought  proper,  find  that  the  payments  were  made 
on  account  of  the  debt  due  on  the  simple  contract  debts  so  as  to 
take  them  out  of  the  operation  of  the  statute.  And  see  Bead  v. 
Hurd,  7  Wend.  408,  which  is  to  the  same  effect  as  to  the  right 
of  the  jury  in  applying  the  payment. 

Payments,  how  made.—  It  is  not  essential  that  the  payment  upon 
an  existing  indebtedness  should  be  made  in  money  in  order  to  take 
the  case  out  of  the  operation  of  the  statiite  of  limitations.  It 
makes  no  difference  whether  the  payment  is  made  in  money, 
work  or  goods,  if  made  and  accepted  as  a  payment  on  the  debt. 
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Lawrence  v.  Harrington,  122'  N.  T.  408;  Boyce  v.  Stowers,  16 
Week.  Dig.  279;  Decker  v.  Zeluff,  23  Apg.  Div.  107;  Hooper 
V.  Stevens,  4  Ad.  &  El.  71;  iJar<  v.  Nash,  2  Crompt.  Mecs.  & 
Rose.  337. 

When  the  payment  is  made  in  money,  and  by  the  debtor  to  the 
creditor,  there  can  be  no  question  except  tliat  relating  to  the  effect 
of  such  payment.  But  payments  may  be  made  in  other  things 
than  money,  and  by  other  persons  than  the  debtor  himself,  and 
the  validity  of  such  payments  not  unfrequently  comes  in  question 
in  courts  of  law.  And,  where  written  admissions  are  relied  upon, 
the  party  producing  them  is  not  bound  by  all  the  statements  con- 
tained in  them,  if  the  other  evidence  in  the  case  is  sufficient  to 
satisfy  the  jury  that  the  admission  is  sufficient  to  charge,  while 
the  exculpatory  part  of  the  statement  is  not  to  be  credited.  In 
an  action  brought  by  an  executor  for  the  recovery  of  money  lent 
by  his  testatrix  to  the  defendant  more  than  six  years  before  the 
commencement  of  the  action,  to  which  the  statute  of  limitations 
was  pleaded  as  a  defense,  it  was  proved  that  within  six  years  be- 
fore the  commencement  of  the  action  the  plaintiff  tiled  a  bill 
against  the  defendant  for  a  discovery  and  an  account,  and  the 
defendant,  in  his  answer,  admitted  the  payment  by  him  to  the 
testatrix  of  half-yearly  payments  of  specified  sums,  down  to  a 
period  within  six  years;  but  alleged  that  they  were  paid,  not  as 
interest  upon  a  debt,  but  by  way  of  annuity  for  the  life  of  the 
testatrix,  in  pursuance  of  an  agreement  made  between  them,  at 
a  period  when  the  testatrix  gave  the  defendant  a  considerable  sum 
which  was  specified,  and  it  was  held  that  the  jury  were  at  liberty, 
on  the  whole  evidence  given,  to  reject  the  latter  part  of  the  state- 
ment, and  that  the  answer  might  be  construed  by  them  merely 
as  an  admission  of  the  payment  of  the  money,  and  that  the  appro- 
priation of  it  as  interest  upon  the  debt  sued  on  might  be  proved 
by  other  evidence.  Baildon  v.  Walton,  1  Exch.  617.  As  to  the 
right  of  a  jury  to  believe  a  part  and  to  reject  the  remainder  of  a 
sworn  statement  by  a  witness,  when  the  latter  is  improbable  or 
is  discredited  by  other  evidence,  see  Roberts  v.  Gee,  15  Barb.  449  • 
Barnes  v.  Allen,  30  Barb.  663 ;  Pickard  v.  Collins,  23  Barb.  444; 
Perego  v.  Purdy,  1  Hilt.  269. 

Where  two  parties  meet  and  look  over  their  accounts,  or  where 
an  account  is  rendered,  and  the  debtor  admits  that  there  is  a  con- 
siderable sum  due,  though  he  is  not  able  to  say  precisely  how 
much,  if  he  makes  a  payment  generally  on  the  account,  this  will 
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take  the  case  out  of  the  operation  of  the  statute  as  to  all  the 
items  of  the  account.     Walker  v.  Butler,  6  El.  &  Bl.  506. 

Where  a  complaint  is  founded  upon  a  special  contract,  a  pay- 
ment of  money  into  court  upon  that  demand  or  count  is,  by  the 
payment  of  the  money,  an  admission  of  the  count  as  alleged.  But 
where  the  complaint  is  general,  as  for  goods,  wares  and  merchan- 
dise sold,  or  money  lent,  and  the  like  cases,  a  payment  of  money 
into  court  is  not  an  admission  for  any  amount,  except  the  sum 
paid ;  and  it  will  not  take  the  case  out  of  the  statute  as  to  the  other 
items  or  claims  demanded  in  the  complaint.  Lo7ig  v.  Greville, 
3  Barn.  &  Cress.  10. 

And  where  a  party  waives  a  debt  barred  by  the  statute  of  limi- 
tations, by  paying  such  principal  sum  into  court,  but  he,  at  the 
same  time,  refuses  to  pay  interest  on  such  sum,  the  payment  of  the 
principal,  under  such  circumstances,  does  not  revive  the  claim 
as  to  the  interest.     Collyer  v.  Willcock,  4  Bing.  313. 

Where  the  transaction  is  not  in  the  nature  of  an  open,  mutual 
or  current  account,  though  the  debtor  owes  the  creditor  several 
different  and  distinct  debts,  some  of  which  have  been  due  for 
more  than  six  years,  while  others  of  them  are  within  the  limits 
of  six  years,  and  the  debtor  pays  a  sum  to  the  creditor,  without 
appropriating  it  to  any  particular  debt,  such  payment  is  not  a 
payment  on  account,  so  as  to  take  the  older  demands  out  of  the 
operation  of  the  statute ;  but,  notwithstanding  this,  the  creditor 
may  at  any  time,  even  on  the  trial,  apply  such  payment  on  the 
older  debts,  and  thus  reduce  them  so  much,  or  extinguish  them 
altogether,  if  the  amount  is  sufficient  for  that  purpose.  Mills  v, 
Fowhes,  5  Bing.  IST.  C.  455.  Accounts  not  kept  in  writing  are 
not  such  accounts  as  the  statute  excepts  from  the  operation  of  the 
statute.    Ih. 

Payment  by  bill  or  note. —  The  giving  of  a  promissory  note  is 
not  usually  treated  as  a  payment  of  the  debt  for  which  it  is  given ; 
and  yet  it  is  frequently  treated  as  such  for  many  purposes.  And 
when  a  promissory  note  is  given  for  the  interest  which  has  ac- 
crued upon  other  notes  previously  given,  the  giving  of  such  note 
for  the  interest  is  such  a  payment  or  acknowledgment  as  will  pre- 
vent the  operation  of  the  statute  of  limitations,  and  furnish  a 
sufficient  right  of  action.     Wenman  v.  Mohaivh  Ins.  Co.  13  Wend. 

267. 

So,  where  a  bill  of  exchange  has  once  been  so-  delivered  in  pay- 
ment on  account  of  a  debt  as  to  raise  an  implication  of  a  promise 
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to  pay  it,  the  statute  of  limitations  is  answered,  as  from  the  time 
of  such  delivery,  whatever  may  afterward  become  of  the  bill,  for 
the  word  "payment,"  used  in  the  statute,  is  used  in  its  popular 
sense,  so  as  to  include  a  giving  and  taking  of  a  negotiable  instru- 
ment on  account  of  a  debt,  as  well  as  a  giving  and  taking  of  it  in 
satisfaction  of  the  debt.     Turney  v.  Dodwell,  3  El.  &  Bl.  136. 

Payment  must  be  voluntary. — The  principle  upon  which  a  part 
payment  revives  a  debt  barred  by  the  statute  is  that  such  a  pay- 
ment is  evidence  of  a  willingness  to  pay  the  entire  debt  at  some 
future  time.  But  where  it  is  shown  that  a  part  payment  is  not 
voluntarily  made,  there  can  be  no  implication  or  presumption  of 
a  willing-ness  to  pay  the  debt.  A  debtor  who  is  compelled  to  pay 
part  of  a  debt,  under  an  order  in  proceedings  supplementary  to 
an  execution,  could  not,  certainly,  be  said  to  make  the  payment 
voluntarily,  or  in  such  a  manner  as  to  revive  a  debt  barred  by  the 
statute.    See  Blair  v.  Lynch,  105  JST.  Y.  636. 

So,  a  decree  is  made  by  a  surrogate,  establishing  the  indebt- 
edness of  an  intestate's  estate,  upon  a  promissory  note  given 
by  the  decedent,  and  ordering  a  pi'o  rata  payment  thereon,  out  of 
the  assets,  does  not  amount,  in  law,  to  a  promise,  on  the  part  of 
the  administratrix,  to  pay  the  balance,  so  as  to  deprive  her  of  the 
benefit  of  the  defense  of  the  statute  of  limitations.  Arnold  v. 
Downing,  11  Barb.  554.  To  make  a  part  payment  evidence  of  a 
promise  to  pay  the  balance  of  the  debt,  it  must  be  voluntary  on 
the  part  of  the  debtor,  and  it  must  occur  under  such  circumstances 
as  are  consistent  with  an  intent  to  pay  such  balance.     lb. 

So,  where  one  of  three  joint  makers  of  a  promissory  note  be- 
came insolvent,  and  inserted  the  note  and  the  holder's  name  in 
his  schedule,  and  a  dividend  was  afterward  paid  to  the  holder,  by 
order  of  the  insolvent  court,  in  respect  of  the  note,  it  was  held,  in 
an  action  upon  the  note,  that  such  payment  was  not  sufficient  to 
take  the  ease  out  of  the  statute,  either  as  against  the  other  makers 
of  the  note  or  as  against  the  insolvent  himself.  Davies  v.  Edwards, 
7  Exch.  22.  Payment  made  by  one  of  the  joint  and  several  mak- 
ers of  a  promissory  note  either  before  or  after  an  action  upon  it 
is  barred  by  the  statute  of  limitations,  and  within  six  years  before 
suit  brought  does  not  affect  the  defense  of  the  statute  as  to  the 
others.    liovver  v.  Hubbard,  202  JST.  Y.  289. 

Oral  admissions  of  payment.—  It  has  been  already  seen,  that  the 
rule  as  to  part  payments  has  not  been  changed.  And  where  there 
is  affirmative  proof  that  such  payment  has,  in  fact,  been  made, 


STATUTE  OF  LIMITATIONS.  1679 

there  is  little  difficulty  m  relation  to  the  law  applicable  to  the 
case,  though  such  proof  is  not  always  attainable.  But  since  the 
rule  permitting  each  party  to  be  a  witness  for  himself,  or  to  re- 
quire the  other  party  to  testify  as  a  witness,  such  proof  can  gen- 
erally be  made  where  the  payment  is  within  the  knowledge  of  the 
plaintiff  or  of  the  defendant.  A  written  acknowledgment,  by  the 
debtor,  of  a  part  payment  by  him,  would  clearly  take  the  case  out 
of  the  statute. 

And  it  is  now  well  settled  that  a  mere  oral  admission  or 
acknowledgment  by  a  debtor  that  he  had  made  a  part  payment, 
either  of  principal  or  interest,  of  a  debt  owed  by  him,  is  suffi- 
cient to  revive  the  debt,  if  the  acknowledgment  is  made  within 
six  years  before  the  commencement  of  the  action.  Cleave  v.  Jones, 
6  Exch.  573 ;  Willia7ns  v.  Gridley,  9  Mete.  482 ;  Sibley  v.  Lum- 
hert,  30  Me.  253 ;  First  Nat.  Bank  of  TJtica  v.  Ballou,  i9  N.  Y. 
155.  Letters  purporting  to  inclose  remittances  of  money  of  the 
precise  amovmt  of  the  interest  of  an  admitted  debt  may  be  con- 
sidered by  the  jury  in  determining  whether  the  debtor  has  paid 
interest  on  the  demand  within  the  period  of  the  statute  of  limita- 
tions.   Davenport  v.  Comstoclc,  31  App.  Div.  505. 

Where  an  indorsement  is  relied  upon  to  take  a  case  out  of  the 
statute,  it  must  be  shown  that  the  indorsement  was  made  within 
six  years  before  the  commencement  of  the  action;  and  it  must 
also  be  shown  that  such  indorsement  existed  at  a  time  when  it 
was  against  the  interest  of  the  party  to  make  it,  as  where  it  is 
shown  to  have  been  made  before  the  statute  attached.  Decker 
V.  Zeluff,  23  App.  Div.  107;  Read  v.  Hurd,  7  Wend.  408;  Hul- 
bert  V.  Nichol,  20  Hun,  454 ;  Briggs  v.  Wilson,  De  G.,  M.  &  G.  12  ; 
Mills  V.  Davis,  113  N.  Y.  243.  When  this  is  shown,  the  indorse- 
ment is  evidence  to  go  to  a  jury,  or  the  justice  sitting  in  their 
place ;  but  such  evidence  is  by  no  means  conclusive  upon  the  ques- 
tion whether  the  payment  was  actually  at  that  time ;  the  evidence 
is  competent,  but  its  weight  is  for  the  jury  or  the  justice.  Rose- 
boom  V.  Billington,  17  Johns.  182 ;  Read  v.  Tlurd,  7  Wend.  408 ; 
Bradley  v.  James,  13  C.  B.  822.  But  where  it  is  not  affirmatively 
shown  that  such  indorsement  existed  at  a  time  when  it  was  against 
the  interest  of  the  party  holding  the  note  to  make  it,  the  indorse- 
ment is  not  competent  evidence  of  payment,  and  ought  not  to 
be  received  if  objected  to.  lb.;  Purdy  v.  Purdy,  47  App.  Div. 
94. 

A  part  payment  ought  to  be  shown  to  have  been  made  before 
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the  commencement  of  the  action,  for,  otherwise,  the  cause  of 
action  would  not  be  shown  to  have  been  complete  at  the  time 
of  its  commencement.  The  part  payment  is  evidence  of  a  prom- 
ise to  pay  the  balance  of  the  debt,  and  a  new  promise  must  be 
shown  to  have  been  made  before  the  action  was  commenced.  Bate- 
man  V.  Finder,  3  Q.  B.  574. 
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CHAPTER  XVI. 

EELEASE. 

§  1.  Nature  and  Requisites  of  a  Release. 

A  release  is  an  instrument  by  which  one  person  who  has  a  right 
of  action  as  a  creditor,  or  otherwise,  against  another,  formally 
remits  and  discharges  the  claim  or  demand,  and  thus  bars  or 
estops  himself  from  afterwards  insisting  upon  its  enforcement.  A 
release  ought  always  to  be  under  seal;  and  it  should  employ  lan- 
guage which  plainly  and  explicitly  remits  and  discharges  the 
claim  or  demand  to  which  it  relates.  The  proper  words  of  a  re- 
lease are  "remise,  release,  and  forever  quitclaim,"  and  yet  any 
other  words  which  show  an  intention  to  discharge  the  claim  or 
demand  will  be  equally  valid;  and,  therefore,  the  words  "re- 
nounce," "acquit,"  "discharge,"  and  the  like,  will  operate  as  a 
release. 

Where  a  release  is  under  seal,  it  will  be  presumed  to  have  been 
given  upon  a  sufBcient  consideration;  and,  therefore,  no  proof 
of  a  consideration  need  be  offered.  Pratt  v.  Croclcer,  16  Johns. 
270.  If  such  a  release  was  fairly  obtained,  and  unconditionally 
delivered,  it  will  be  an  absolute  bar  to  any  action  upon  the  claim 
or  demand  thus  released.    Ih. 

But  a  release  not  under  seal,  and  not  founded  upon  any  con- 
sideration, is  entirely  void.  Crawford  v.  Millspavgh,  13  Johns. 
87;  Seymour  v.  MinturUj  17  Johns.  169;  Dewey  v.  Derhy,  20 
Johns.  462. 

If  a  creditor  holds  a  valid  admitted  demand  against  his  debtor 
for  a  specified  sum,  the  debtor  cannot,  by, the  payment  of  a  less 
sum,  discharge  the  debt,  although  the  creditor  orally  agrees  to 
receive  the  lesser  sum  in  full  payment  of  the  debt,  and  gives  a 
receipt  in  full  of  the  demand.  In  such  case,  the  creditor  may 
at  once  maintain  an  action  against  his  debtors  to  recover  the  differ- 
ence between  the  sum  paid  and  the  actual  debt,  and  nothing  less 
than  a  technical  release  under  seal  will  bar  a  recovery.  Ryan  v. 
Ward,  48  IST.  Y.  204 ;  Bunge  v.  Koop,  48  K  Y.  225 ;  BrooU  v. 
Moore,  67  Barb.  393 ;  Keeler  v.  Salishury,  33  IST.  Y.  648.  The 
want  of  consideration  for  the  new  agreement  is  the  leading  ele- 
106 
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ment  which  presents  a  defense  in  cases  of  this  description.  Car- 
rington  v.  Crocker,  37  X.  Y.  336,  338;  4  Abb.  K  S.  335;  4 
Trans.  App.  230.  But  such  a  contract  can  be  made  if  there  is 
a  good  consideration  for  it;  and,  if  one  of  the  members  of  a 
copartnership,  after  its  dissolution,  gives  his  individual  promis- 
sory note  for  a  portion  of  the  copartnership  debt,  this  will  be  a 
good  consideration  for  an  agreement,  on  the  part  of  the  creditor, 
to  release  and  discharge  the  maker  from  liability  for  the  debt. 
Luddington  v.  Bell,  77  N.  Y.  138.  A  seal  is  not  necessary  to 
render  a  release  and  discharge  of  a  liability  upon  a  promissory 
note  valid  and  effectual  if  the  agreement  to  release  and  discharge 
is  founded  upon  a  good  consideration.  Farmers'  Banlc  of  Am- 
sterdam v.  Blair,  44  Barb.  641.  In  such  a  case,  the  arrangement, 
if  not  a  technical  release,  will  operate  as  an  accord  and  satisfac- 
tion, and  will  thus  be  effectual  to  protect  the  parties  intended  to 
be  discharged,  in  case  there  is  sufficient  consideration  to  give  it 
support.    Ih. 

A  written  instrument  not  under  seal,  and  not  expressing  any 
consideration  on  its  face,  but  purporting  to  "exonerate"  one  of 
two  joint  debtors  from  the  debt,  is  not  a  technical  release,  and  it 
could  operate,  at  most,  merely  as  a  promise  not  to  sue  such  debtor, 
and  it  is,  therefore,  no  bar  to  an  action  against  both  debtors. 
Frink  v.  Green,  5  Barb.  455.  But  a  writing  which  recites  that 
the  maker,  for  a  valuable  consideration  therein  set  forth,  "exon- 
erates" another  from  all  notes  or  papers  of  such  other,  held  by 
the  maker  or  indorsed  by  him,  operates  as  a  release  of  all  such 
matters.  Strong  v.  Dean,  55  Barb.  337.  And  where  the  release 
is  under  seal  and  in  the  usual  form,  it  will  be  sufficient  and  bind- 
ing, although  it  shows  on  its  face  that  it  was  executed  for  the 
purpose  of  accomplishing  an  object  which  was  not  effected  by  it, 
as,  for  example,  the  restoring  of  the  competency  of  a  corporation 
thus  released  (De  Voss  v.  Johnson,  18  Barb.  170)  ;  or  the  releas- 
ing of  a  witness  who  is  not  sworn.  Pratt  v.  Crocker,  16  Johns. 
270.  And  a  release  under  seal,  in  consideration  of  a  part  pay- 
ment, extinguishes  the  claim.  Duryea  v.  Messinger,  2  Sup.  Ct. 
(T.  &  C.)  677.  So,  from  the  voluntary  delivery  by  a  creditor  to 
his  debtor  of  a  bond,  note  or  other  evidence  of  debt,  the  law  will 
imply  the  release  and  discharge  of  any  right  of  action  thereupon. 
Beach  v.  Endress,  51  Barb.  570;  Kent  v.  Reynolds,  8  Hun,  559. 
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§  2.  Upon  what  a  Belease  Operates. 

The  general  rule  is  that  a  release  does  not  and  cannot  operate 
upon  any  but  a  present  right,  upon  the  principle  that  a  party 
can  only  give  what  he  has,  and  can  only  promise  to  give  what  he 
may  have  in  future.  A  release  operates  upon  existing  interests 
alone,  and  it  does  not  pass  a  right  which  the  releasor  may  have 
subsequently  acquired.  Dwighi  v.  Peart,  24  Barb.  55.  So,  a 
mere  possibility  of  a  future  interest  is  not  a  subject  which  is  capa- 
ble of  being  affected  by  a  release.  Edwards  v.  VaricJc,  5  Denio, 
664.  But  where  a  person  is  possessed  of  a  distinct  present  right, 
which  is  to  come  into  effect  and  operation  at  a  subsequent  period, 
a  release  in  words  of  the  present  may  discharge  this  right.  Pierce 
V.  Parlcer,  4  Mete.  80;  Woods  v.  Williams,  9  Johns.  123;  Hoes 
v.  Van  Hoesen,  1  Barb.  Ch.  379.  "Where  a  debt  is  secured  by 
a  mortgage  upon  real  or  personal  property,  a  release  of  the  debt 
will  also  discharge  the  mortgage.  Jackson  v.  Stachhouse,  1  Cow. 
122. 

A  release  of  all  claims  or  demands  is  the  most  extensive  in  its 
operation  of  any  that  can  be  drawn.  Such  a  release  discharges 
all  actions,  causes  of  actions,  judgments,  executions,  appeals,  rights 
and  titles,  conditions,  either  before  or  after  breach;  covenants, 
annuities,  recognizances,  contracts,  mortgages,  bonds,  bills,  notes, 
and  the  like.  Such  a  release,  however,  will  not  discharge  the 
right  to  money  which  may  be  subsequently  awarded;  nor  will  it 
discharge  a  covenant  not  then  broken,  or  a  bond  of  indemnity  not 
at  that  time  forfeited.  So,  a  release  of  all  demands  will  not  dis- 
charge a  claim  for  the  recovery  of  money  which  is  afterwards  paid 
by  the  releasor  as  a  surety  for  the  releasee.  Seymour  v.  Minium, 
17  Johns.  169.  But  it  is  a  principle  of  very  extensive  applica- 
tion, that  a  general  release,  in  the  common  form,  discharges  all 
actions  in  respect  of  anything  that  has  happened  before  the  date 
of  the  release,  even  though  such  cause  of  action  was  not  at  that 
time  complete. 

§  3.  Construction  of  Release. 

"Where  there  are  general  words  only,  in  a  release,  they  will  be 
constnied  most  strongly  against  the  releasor;  but  where  there  is 
a  particular  recital,  and  then  general  words  follow,  the  general 
■words  will  be  qualified  by  the  particular  recital.    Jachson  v.  Stack- 
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house,  1  Cow.  122.  And  where  a  release  acknowledged  the  receipt 
of  $1  in  full  discharge  of  a  certain  judgment,  which  was  de- 
scribed, and  also  in  full  of  all  debts,  demands,  judgments,  exe- 
cutions and  accounts  whatsoever,  it  was  held  that  nothing  but 
the  judgment  was  released,  and  that  the  release  was  restrained 
by  the  particular  words  to  the  judgment  only,  and,  therefore,  did 
not  operate  upon  a  mortgage  between  the  parties.  Ih.  And  see 
Mclntyre  v.  Williamson,  1  Edw.  34;  Hewlett  v.  Hewlett,  56 
Barb.  467. 

Though  a  release  is  general  in  its  terms,  the  court  will  limit  its 
operation  to  the  matters  contemplated  by  the  parties  at  the  time 
of  its  execution.  Lyall  v.  Edivards,  6  Hurlst.  &  jSTorm.  337.  A 
deed,  containing  words  of  release,  but  which  were  inserted  as 
words  of  conveyance  for  the  purpose  of  conveying  the  legal  estate 
only,  will  not  operate  to  discharge  an  equitable  lien,  when  such 
discharge  was  not  intended  by  the  parties.  Heyt  v.  Hoyt,  17 
Hun,  192.    And  see  FazacJcerly  v.  McKnight,  6  El.  &  Bl.  795. 

A  release  cannot  apply,  nor  be  intended  or  construed  to  apply, 
to  circumstances  of  which  the  releasor  had  no  knowledge  at  the 
time  he  executed  the  release;  and,  if  it  is  so  general  in  its  terms 
as  to  include  matters  not  contemplated,  the  releasor  will  be  en- 
titled to  relief  by  the  court.  But  the  construction  must  be  deter- 
mined from  what  appears  upon  the  face  of  the  release  itself,  since 
extrinsic  evidence  is  not  admissible  for  the  purpose  of  showing 
the  actual  intention  of  the  parties.  Stearns  v.  Tappin,  5  Duer, 
294 ;  Rice  v.  Woods,  21  Pick.  30 ;  Van  Brunt  v.  Van  Brunt,  3 
Edw.  14 ;  Hoes  v.  Van  Hoesen,  1  Barb.  Ch.  379 ;  Henry  v.  Henry, 
11.  Ind.  236.  If,  however,  an  action  is  brought  in  equity  for  a 
reformation  of  the  instrument,  parol  evidence  would  then  be  ad- 
missible to  show  what  was  intended. 

§  4.  Who  may  Execute  Release. 

So  far  as  the  question  of  capacity  is  concerned,  the  same  per- 
sons who  are  competent  to  make  other  valid  contracts  are  also 
competent  to  execute  a  valid  release.  A  release  must  also  be  made 
by  the  party  having  authority  to  release  the  demand,  and  it  must 
purport  on  its  face  to  have  been  made  by  that  person.  And  where 
an  agent  compromised  a  claim  of  his  principal  by  receiving  money 
and  other  things  by  way  of  realizing  a  debt,  and  the  agent  exe- 
cuted a  release  of  the  debt  in  his  own  name,  but  not  purporting 


RELEASE.  1685 

on  its  face  to  have  been  made  by  the  principal  or  to  have  been 
executed  by  him,  it  was  held  that  the  release  V7as  not  binding  upon 
the  principal,  and  that  it  vs^as  no  bar  to  an  action  brought  by  him 
to  recover  the  original  debt.  Evans  v.  Wells,  22  Wend.  324.  As 
to  the  effect  of  the  transaction  as  an  accord  and  satisfaction,  see 
that  title. 

Where  a  demand  is  assigned  for  a  valuable  consideration,  be- 
fore the  execution  of  a  release,  such  release  will  not  affect  the 
rights  nor  bar  the  action  of  the  assignee  upon  the  demand,  even 
though  no  notice  of  the  assignment  has  been  given  to  the  debtor, 
before  or  at  the  time  of  the  execution  of  the  release.  Warner  v. 
Dunhcum,  Hill  &  Denio,  206 ;  Muir  v.  Schench,  3  Hill,  228. 

Where  several  persons  are  jointly  interested  in  a  demand  which 
would  go  to  the  survivor  to  collect,  in  case  of  the  death  of  either 
of  the  joint  creditors,  then  either  of  such  creditors  may  execute 
a  valid  release  of  the  entire  demand,  even  while  all  the  joint 
creditors  are  living.  And,  therefore,  a  release  of  a  partnership 
demand,  in  the  name  of  the  firm,  although  executed  by  one  part- 
ner, is  a  valid  release  and  discharges  the  demand.  Pierson  v. 
Hooker,  3  Johns.  68.  And  if  such  a  release  purports  on  its  face 
to  be  for  all  demands,  parol  evidence  will  not  be  admissible  to 
show  that  it  was  not  intended  to  release  a  particular  demand 
which  was  included  in  the  general  language  employed.    lb. 

So,  a  release  of  a  partnership  debt,  though  executed  in  the  name 
of  one  of  the  partners  only,  will  be  a  valid  discharge  of  the  de- 
mand, provided  it  purports  to  release  all  the  demands  of  the  re- 
leasor, either  individually  or  as  a  member  of  the  firm  which  is 
specified  or  described.  Bulkley  v.  Dayton,  14  Johns.  387.  But 
where  a  release  is  executed  by  one  of  several  partners,  and  the 
release  shows  on  its  face  that  it  was  executed  in  consideration  of 
his  individual  debt,  it  is  void  as  against  the  other  partners.  Gram 
V.  Cadwell,  5  Cow.  489. 

It  has  been  held  that,  in  an  action  by  tenants  in  common  for  a 
trespass  on  lands  of  which  they  were  coheirs,  a  release  by  one 
of  the  plaintiffs  is  a  bar  to  the  action.  Austin  v.  Hall,  13  Johns. 
286.    And  see  Decker  v.  Livingston,  15  Johns.  479. 

But  it  has  been  held  that,  in  an  action  by  two  tenants  in  com- 
mon to  recover  damages  for  the  conversion  of  chattels  owned  by 
them  in  common,  one  of  such  plaintiffs  cannot  release,  discharge 
or  settle  the  action  so  as  to  defeat  the  right  of  the  other  to  pro- 
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ceed  and  recover  his  portion  of  the  damages.     Goch  v.  Keneda, 
29  Barb.  120. 

Where  an  action  is  necessarily  prosecuted  in  the  name  of  one 
who  has  no  interest  in  the  demand,  the  rights  of  the  real  party  in 
interest  will  be  protected,  even  in  an  action  at  law,  against  a  re- 
lease executed  by  the  nominal  plaintiff  to  the  defendant,  after 
the  latter  has  been  notified  of  the  true  state  of  the  case.  Timan 
V.  Leland,  6  Hill,  237. 

§  5.  Release  of  One  of  Several  Parties. 

It  is  a  general  principle  of  the  common  law  that  a  release  of 
one  of  several  joint  debtors  or  joint  contractors  is  a  release  of 
them  all.  But,  at  an  early  day,  a  statute  was  passed  for  the  relief 
of  partners  and  joint  debtors  which  materially  modified  the  com- 
mon-law rule.  See  Laws  of  1838,  ch.  257;  Laws  of  1845,  ch. 
348.  This  statute  is  substantially  re-enacted  in  sections  230-231 
of  the  Debtor  and  Creditor  Law,  Laws  1009,  chap.  17,  which 
permits  joint  debtors  to  compound  separately  in  all  cases  except 
where  a  partnership  exists,  not  dissolved  by  consent  or  otherwise. 
See  Marx  v.  Jones,  36  Hun,  290.  That  section  provides  as  fol- 
lows: "A  joint  debtor  may  make  a  separate  composition  with 
his  creditor,  as  prescribed  in  this  section.  Such  a  composition 
discharges  the  debtor  making  it ;  and  him  only.  The  creditor  must 
execute  to  the  compounding  debtor  a  release  of  the  indebtedness, 
or  other  instrument  exonerating  him  therefrom.  A  member  of  a 
partnership  cannot  thus  compound  for  a  partnership  debt,  until  the 
partnership  has  been  dissolved  by  consent  or  otherwise.  In  that 
case  the  instrument  must  release  or  exonerate  him,  from  all  liabil- 
ity incurred  by  reason  of  his  connection  with  the  partnership.  An 
instrument,  specified  in  this  section,  does  not  impair  the  cred- 
itor's right  of  action  against  any  other  joint  debtor,  or  his  right 
to  take  any  proceeding  against  the  latter;  unless  an  intent  to  re- 
lease or  exonerate  him,  appears  affirmatively  upon  the  face  there- 
of." It  is  not  necessary  that  the  release  under  this  section  should 
follow  the  precise  language  of  the  statute  in  order  to  carry  into 
effect  the  intention  of  the  parties.  And  where  it  is  expressly 
stated  in  the  release  that  it  is  made  pursuant  to  that  section,  the 
omission  to  state  that  the  compounding  creditor  is  thereby  re- 
leased from  all  liability  will  not  render  the  instrument  ineffectual. 
Harbech  v.  Pupin,  123  X.  Y.  115. 
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Before  this  statute  was  enaqted,  and  while  the  prior  statute  was 
in  force,  it  was  held  that  where  a  release  was  executed  to  one  of 
several  joint  covenantors  in  a  charter-party,  and  the  instrument 
was  absolute  in  its  terms,  and  did  not  in  any  manner  refer  to  the 
act  for  the  relief  of  partners  and  joint  debtors,  such  release  did 
not  fall  within  the  provisions  of  that  act  but  would  be  construed 
according  to  the  rules  of  the  common-law  making  the  instrument 
a  discharge  of  all  the  joint  covenantors.  Banlc  of  Poughlceepsie 
V.  Ihhotson,  5  Hill,  461;  Hojfman  v.  Dunlop,  1  Barb.  185.  It 
would  seem  that  a  similar  construction  should  be  put  upon  a  re- 
lease which  does  not  purport  to  be  given  pursuant  to  sections  230- 
231,  of  the  Debtor  and  Creditor  Law.  It  must  be  remembered  in 
this  connection  that  the  statute  does  not  require  a  strict  common- 
law  release,  but  is  satisfied  with  any  instrument  which  exonerates 
the  compounding  debtor  alone  from  his  liability.  Marx  v.  Jones, 
36  Hun,  290. 

A  member  of  a  copartnership  cannot  be  discharged  under  this 
section  until  the  partnership  has  been  dissolved  by  consent  or  other- 
wise. Harhech  v.  Pupin,  123  N.  Y.  119 ;  Finch  v.  Simon,  61 
App.  Div.  139.  And,  therefore,  where  an  action  is  brought  against 
the  members  of  an  existing  firm  upon  a  firm  debt,  the  statute  does 
not  apply,  and  a  release  given  by  the  plaintiff  to  one  of  the  mem- 
bers of  the  firm  from  all  claims  embracing  the  one  in  suit  operates 
as  a  release  to  all  the  defendants.  Finch  v.  Simon,  61  App.  Div. 
139. 

Where  an  instrument  delivered  to  one  joint  debtor  is  not  a 
technical  release  under  seal  but  operates  to  discharge  him  upon 
the  principle  of  an  estoppel,  such  instrument  will  also  operate  to 
discharge  the  other  joint  debtors  in  the  same  manner  as  though 
the  discharge  resulted  from  a  technical  release.  Cornell  v.  Mas- 
ten,  35  Barb.  157. 

The  strict  common-law  rule  is  that  if  two  persons  be  bound 
jointly  and  severally  in  an  obligation,  and  the  obligee  voluntarily 
and  unconditionally  releases  one  of  them,  both  are  discharged  and 
either  may  plead  the  release  in  bar.  But  the  legal  operation  of  a 
release  of  one  of  two  or  more  joint  debtors  may  be  restrained  by 
an  express  provision  in  the  instrument  that  it  shall  not  operate  as 
to  the  others.  Hood  v.  Hayward,  35  St.  Eep.  229,  237,  124 
'E.Y.I;  Whittemore  v.  /.  L.  &  8.  0.  Co.  124  ¥.  Y.  565. 

It  was  held  before  the  enactment  of  the  statute  that  a  release 
by  parol  of  one  joint  debtor  would  not  discharge  the  other,  and 
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could  be  pleaded  only  by  the  one  to  whom  it  was  given.  Moi-gcm 
V.  Smith,  70  IST.  Y.  537;  Dezeng  v.  Bailey,  9  Wend.  336;  Caisldll 
Bank  v.  Messenger,  9  Cow.  37 ;  Rowley  v.  Stoddard,  7  Johns.  207. 
And  see  Irvine  v.  Millhanh,  56  IST.  Y.  635.  A  release  by  parol 
is  any  release  not  under  seal,  and  a  technical  release  is  one  under 
seal.  Marx  v.  Jones,  36  Hun,  290.  Even  a  covenant  with  one 
joint  debtor  or  contractor  not  to  sue  him  will  not  discharge  the 
other  debtors,  since  such  a  covenant  is  not  a  technical  release  under 
seal.  Rowley  v.  Stoddard,  7  Johns.  207.  See  Schramm  v.  Brook- 
lyn Heights  R.  R.  Co.  35  App.  Div.  334,  336. 

Where  there  are  three  consecutive  indorsers  on  a  promissory 
note,  a  release  by  the  plaintiff  of  the  first  indorser  is  a  bar  to  an 
action  by  him  against  the  second  and  third  indorsers.  Newcomh 
V.  Raynor,  21  Wend.  108.  So  a  release  of  the  acceptor  of  a  bill 
of  exchange  by  the  holder  of  it  will  discharge  the  drawer,  and 
the  effect  of  the  release  cannot  be  avoided  by  a  subsequent  agree- 
ment between  the  holder  and  the  acceptor.  Mottram  v.  Mills, 
2  Sandf.  189.  But  since  the  drawer  of  a  bill  of  exchange  is 
never  liable  to  the  acceptor  in  that  character,  a  release  to  the 
drawer  of  a  bill  by  the  acceptor,  discharging  him  from  all  claim 
for  damages,  etc.,  "as  drawer"  of  the  bill,  will  not  bar  an  action 
by  the  acceptor  for  the  money  paid  to  take  up  the  bill  for  the 
drawer's  accommodation.  Pearce  v.  Wilkins,  2  li.  Y.  469 ;  S.  C. 
5  Denio,  541.  So  where  the  makers  of  a  promissory  note  made 
a  general  assignment  for  the  benefit  of  their  creditors  and  the 
second  indorser  of  the  note  executed  a  general  release  to  the 
makers,  and  subsequently  such  second  indorser  became  fixed  with 
the  payment  of  the  note,  it  was  held  that  the  release  of  the  note 
having  been  executed  before  the  maturity  of  the  note,  such  second 
indorser  was  not  barred  by  it  from  maintaining  his  action  against 
either  the  first  indorser  or  the  maker.  Keeler  v.  Bartine,  12 
Wend.  110;  Nichols  v.  Tracy,  1  Sandf.  278.  At  the  time  of  ex- 
ecuting the  release  in  such  a  case  the  second  indorser  would  not 
have  any  cause  of  action  against  either  the  first  indorsers  or  the 
makers,  and,  therefore,  the  release  would  not  operate  upon  a  cause 
of  action  not  in  existence.    Ih. 

The  general  rule  is  that  a  release  of  one  joint  wrongdoer  is  a 
release  of  all  of  them.  Barrett  v.  Third  Ave.  R.  B.  Co.  45  IST.  Y. 
628  ;  Schramm  v.  Brooklyn  Heights  R.  R.  Co.  35  App.  Div.  334; 
Branson  v.  Fitzhugh,  1  Hill,  185,  186,  and  cases  there  cited. 
Casey  v.  Auburn  Telephone  Co.  155  App.  Div.  66 ;  and  it  is  imma- 
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terial  that  one  claimed  by  the  injured  person,  and  who  was  re- 
leased by  him  for  a  consideration,  was  in  fact  not  liable ;  the  party 
releasing  being  thereby  estopped  to  claim  such  liability.  Ih.  But, 
where  a  release  of  a  joint  tort  feasor  contains  no  reservation,  it 
operates  to  discharge  all  the  joint  tort  feasors ;  but  where  it  ex- 
pressly reserves  the  right  to  pursue  the  others,  it  is  not  technically 
a  release  but  a  covenant  not  to  sue,  and  the  others  are  not  dis- 
charged thereby.  Gilbert  v.  Finch,  173  IST.  Y.  455.  And  where 
A.,  one  of  two  common  carriers,  jointly  charged  by  the  plaintiff 
with  negligence,  agreed  with  the  plaintiff  by  simple  contract  in 
writing,  that  if  the  latter  would  release  B.,  the  other  carrier,  it 
should  not  affect  or  impair  any  liability  which  he.  A.,  might  have 
incurred  or  was  subject  to;  and  thereupon  B.  was  released  accord- 
ingly, it  was  held  that  A.'s  agreement,  not  being  under  seal,  did 
not  qualify  the  release  so  as  to  prevent  its  operating  the  discharge 
of  both  A.  and  B.  from  the  original  cause  of  action,  and  that  the 
plaintiff's  remedy  was  confined  to  the  substituted  agreement  of  A. 
/&.  The  legal  effect  of  a  sealed  instrument  or  release  cannot  be 
varied  by  a  contemporaneous  written  contract  without  seal.    It. 

§  6.  Release,  when  Implied  by  Law. 

A  release  is  sometimes  implied  by  law  from  the  acts  of  the 
parties.  And  one  of  the  common  illustrations  of  this  principle  is 
seen  in  those  cases  in  which  a  creditor  covenants  not  to  sue  his 
debtor,  where  there  is  but  one,  qr  where  he  covenants  not  to  sue  any 
of  them  Where  there  are  several  debtors.  In  such  a  case  a  cove- 
nant executed  by  the  creditor  not  to  sue  such  debtor  or  debtors 
is  construed  to  operate  as  a  release,  for  the  purpose  of  pre-^enting 
a.  circuity  of  action,  by  first  sustaining  an  action  for  the  recovery 
of  the  debt  and  then  permitting  the  debtor  to  sue  for  damages  for 
the  breach  of  the  covenant.  And,  therefore,  whenever  a  creditor 
covenants  not  to  sue  his  debtor  or  debtors,  such  covenant  will 
operate  as  a  release  and  bar  any  action  brought  by  the  creditor 
upon  the  demands  which  are  the  subject  of  such  covenant.  Cuyler 
V.  Cuyler,  2  Johns.  186;  Phelps  v.  Johnson,  8  Johns.  54;  Brown 
V.  Willimns,  4  Wend.  360;  Jackson  v.  StacJchouse,  1  Cow.  122. 

But  although  a  covenant  by  a  creditor  not  to  sue  his  debtor 
at  any  time  will  operate  as  a  release  and  thus  bar  his  action 
upon  the  demand,  the  rule  is  otherwise  in  relation  to  a  covenant 
not  to  sue  for  a  limited  time.     And,  therefore,  a  covenant  by  the 
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obligee  in  a  bond  not  to  sue  the  obligor  within  five  years  is  no 
bar  to  an  action  upon  the  bond  by  the  obligee  within  that  time. 
Winans  v.  Huston,  6  Wend.  471 ;  Chandler  v.  HerricJc,  19  Johns. 
129.  The  remedy  of  the  obligor  is  by  action  against  the  obligee 
for  the  breach  of  his  covenant,  and  an  action  will  lie  for  the 
recovery  of  such  damages  as  the  obligor  may  have  sustained. 
lb.;  Hustons  v.  Winans,  5  Wend.  163.  The  action  in  such  a  case 
is  founded  upon  the  covenant  and  its  breach  by  the  defendant.  lb. 
But  where  there  is  no  covenant,  though  there  is  an  agreement, 
founded  upon  a  valid  consideration  not  to  sue  upon  a  promis- 
sory note  within  a  limited  time,  the  remedy  of  the  debtor,  in  case 
he  is  sued  before  the  expiration  of  the  time  limited,  is  confined 
to  a  defense  by  interposing  such  agreement  as  a  bar  to  the  ac- 
tion at  the  time  when  it  is  brought.  Pearl  v.  Wells,  6  Wend.  291. 
If  the  debtor  omits  to  set  up  such  defense  he  loses  all  remedy, 
for  he  cannot  afterward  maintain  an  action  against  the  creditor 
for  the  breach  -of  his  agreement  by  suing  before  the  expiration 
of  the  time  specified.  lb.  And  see  White  v.  Ward,  9  Johns.  2.32. 
Where  there  are  two  or  more  joint  debtors,  a  mere  covenant 
not  to  sue  one  of  them  does  not  operate  like  a  technical  release 
to  discharge  all  of  them,  and,  therefore,  such  a  covenant  does  not 
bar  an  action  against  the  other  debtor.  Rowley  v.  Stoddard,  1 
Johns.  207 ;  Harrison  v.  Close,  2  Johns.  448 ;  CatsMll  Bank  v. 
Messenger,  9  Cow.  37 ;  Bank  of  Chenango  v.  Osgood,  4  Wend. 
607 ;  Couch  v.  Mills,  21  Wend.  424. 

§  7.  Effect  and  Conclusiveness  of  a  Release. 

In  the  absence  of  fraud  in  procuring  it,  a  party  who  executes 
a  release  is  bound  by  it.  Williams  v.  Wilson,  18  Misc.  42.  If 
the  instrument  is  general  in  its  terms  and  not  limited  by  way  of 
recitals  or  otherwise,  no  exception  can  be  proved  by  parol.  The 
release  itself  is  the  only  competent  evidence  of  the  agreement  of 
the  parties  unless  avoided  for  fraud,  duress,  mistake  or  other  like 
cause.  Kirchner  v.  N.  H.  S.  M.  Co.  135  IST.  Y.  182 ;  Duane  v. 
Paige,  82  Hun,  139.  So  if  the  words  of  a  release  fairly  import 
a  general  discharge,  their  effect  may  not  be  limited  so  as  to  ex- 
clude a  demand  simply  upon  proof  that  at  the  time  of  its  execution 
the  releasor  had  no  knowledge  of  the  existence  of  the  demand. 
lb.  J  Walboum  v.  Hingston,  86  Hun,  63.  If  a  misrepresentation 
amounting  to  fraud  has  been  made  as  to  any  matter  embraced  in  the 
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release  it  will  vitiate  the  whole  instrument.  Newell  v.  Mayor, 
etc.  of  N.  Y.  61  Him,  356;  Kelly  v.  Mayor,  16  App.  Div.  296. 

In  an  action  for  damages  for  personal  injuries,  a  release  inter- 
posed by  the  defendant  may  be  impeached  upon  the  trial  by  the 
plaintiff,  for  fraud  or  misrepresentation.  Fleming  v.  Brooklyn 
Heights  B.  R.  Co.  95  App.  Div.  110;  Dixon  v.  Brooklyn  City  & 
Newtown  B.  B.  Co.  100  N.  Y.  170.  But  a  general  release  of  dam- 
ages for  a  tort  cannot  be  disaffirmed  and  attacked  without  a  return 
or  tender  of  the  consideration  received  for  executing  it.  Kreuzen 
V.  Forty-second  Street,  etc.  B.  B.  Co.  38  St.  Rep.  461.  So,  where 
a  carrier  through  fraudulent  representations  induces  an  injured 
passenger  to  sign  a  release  without  reading  it,  the  return  of  a  small 
sum  received  by  the  injured  party  at  the  time  is  not  a  condition 
precedent  to  his  right  to  sue  for  injuries.  Scully  v.  Brooklyn 
Heights  B.  Co.  155  App.  Div.  382.  And  if  the  money  was  de- 
livered to  the  releasor  upon  the  statement  that  it  is  for  a  purpose 
other  than  a  settlement  of  the  cause  of  action,  as  for  wages  or  a 
gratuity,  and  the  release  is  obtained  under  a  statement  that  it  is 
merely  a  receipt  for  the  money  paid,  the  release  may  be  successfully 
repudiated  and  attacked  without  returning  the  money  received. 
Cleary  v.  Municipal  Electric  Light  Co.  4:7  St.  Rep.  172,  139  IST.  Y. 
643 ;  Slmw  v.  Webber,  79  Hun,  307. 

It  is  a  general  rule  that  where  a  demand  is  owned  by  several 
by  such  a  unity  of  interest  that  all  must  be  joined  as  parties  in  a 
strictly  personal  action  for  its  recovery,  a  release  of  the  claim  by 
one  of  the  owners  is  as  effectual  as  the  release  by  all.  Austin  v. 
Hall,  13  Johns.  286  ;  Decker  v.  Livingsto7i,  15  Johns.  478  ;  Hatha- 
way V.  0.  Ins.  Co.  134  K".  Y.  409.  But  the  rule  has  exceptions. 
And  where  two  tenants  in  common  of  chattels  bring  an  action 
for  the  conversion  thereof,  one  of  the  plaintiffs  cannot  release,  dis- 
charge or  settle  the  action  so  as  to  defeat  the  right  of  the  other 
to  proceed  and  recover  his  portion  of  the  damages.  Oock  v. 
Keneda,  29  Barb.  120. 

A  release  is  valid,  although  it  extends  to  a  part  only  of  a  claim 
or  debt;  and  it  "will  discharge  so  much  as  is  released,  while  the 
reinainder  will  continue  to  be  a  debt  or  claim  in  the  same  manner 
as  though  no  release  had  been  executed. 

So,  where  there  are  several  joint  debtors,  the  creditor  may 
release  a  part  of  them,  and  still  preserve  his  rights  as  against  the 
other  debtors,  where  the  release,  in  express  terms,  reserves  such 
rights  upon  the  face  of  the  instrument;  for,  in  that  case,  it  will 
be  construed  to  be  a  covenant  not  to  sue  the  parties  thus  dis- 
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charged,  instead  of  a  technical  release,  and  such  a  covenant  will 
never  discharge  the  other  debtors.  Willis  v.  De  Castro,  4  C.  B. 
N.  S.  216. 

The  whole  of  a  release,  as  of  all  other  legal  instruments,  must 
be  considered ;  and  if  it  be  general  in  its  terms,  it  may  be  controlled 
and  limited  in  its  effects  by  the  limitation  in  the  recital.  Bich  v. 
Lord,  18  Pick.  325;  Solly  v.  Forbes,  2  Brod.  &  B.  38;  Payler  v. 
Homer  sham,  4  M.  &  S.  423 ;  Simons  v.  Johnson,  3  B.  &  Ad. 
175 ;  Jackson  v.  SlacTchouse,  1  Cow.  126. 

But  where  the  release  is  general  in  its  terms,  parol  evidence  is 
not  admissible  to  show  that  certain  claims  were  excepted  by  parol 
from  the  operation  of  such  release.  Van  Brunt  v.  Van  Brunt,  3 
Edw.  14;  Hoes  v.  Van  Hoesen,  1  Barb.  Ch.  379 ;  Bronson  v.  Fitz- 
Imgh,  1  Hill,  185;  Brooks  v.  Stuart,  9  Ad.  &  El.  854;  Baker  v. 
Dewey,  1  Barn.  &  Cress.  704. 

Where  a  release  is  voluntarily  given,  without  any  fraud  by 
the  releasee  its  legal  effect,  as  a  discharge  of  the  debt  or  claim 
released,  cannot  be  affected  by  the  fact  that  the  object  for  which 
the  release  was  executed  was  not  attained.  Pratt  v.  Crocker,  16 
Johns.  270 ;  De  Voss  v.  Johnson,  18  Barb.  170. 

Where  a  right  of  action  has  accrued  for  the  breach  of  an  agree- 
ment, such  right  of  action  can  be  discharged  or  destroyed  by  a 
release  only,  or  by  the  acceptance  of  something  in  satisfaction 
for  the  injury.    McKnight  v.  Dunlop,  5  N.  Y.  537. 

There  is  a  wide  difference  between  a  release  and  a  receipt.  The 
first,  by  its  own  operation,  extinguishes  a  pre-existing  right,  and, 
therefore,  cannot  be  contradicted  or  explained  by  parol  evidence; 
the  second  never  has  the  effect  of  destroying  a  subsisting  right, 
but  is  mere  evidence  of  a  fact,  the  fact  of  payment;  and,  there- 
fore, like  all  other  facts  given  in  evidence,  may  be  refuted  or 
explained.  The  payment  of  the  money  discharges  or  extinguishes 
the  debt;  a  receipt  for  the  payment  does  not  pay  the  debt;  it  is 
only  evidence  that  it  has  been  paid.  Not  so  of  a  written  release ; 
it  is  not  only  evidence  of  the  extinguishment,  but  is  the  extinguish- 
er itself.    M'Crea  v.  Purmort,  16  Wend.  460,  474,  per  Cowen,  J. 

The  provision  of  the  statute  permitting  an  inquiry  into  the 
consideration  of  sealed  instruments  has  not  altered  the  rule  of  the 
common  law,  that  a  release  under  seal,  although  reciting  only  a 
nominal  consideration,  extinguishes  the  debt  to  which  it  relates. 
Steams  v.  Tappin,  5  Duer,  294.  The  provisions  of  the  statute 
that  a  seal  upon  an  executory  instrument  is  only  presumptive  evi- 
dence of  a  sufficient  consideration  which  may  be  rebutted,  does  not 
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apply  in  the  case  of  a  release  which  is  not  an  executory  instrument, 
and  a  seal  is  conclusive  evidence  of  a  sufficient  consideration  to 
sustain  it.  Stiehel  v.  Grosberg,  202  IST.  Y.  266.  A  release,  how- 
ever, must  be  delivered,  in  order  to  be  effective.  Ih.  Parol  evi- 
dence, to  contradict  the  terms  or  the  legal  effect  of  such  a  release,, 
is  inadmissible,  and,  therefore,  evidence  to  show  that  it  was  found- 
ed upon  any  other  consideration  than  that  which  it  states  or  ex- 
presses on  its  face  must  be  rejected.  Ih.;  Noble  v.  Kelly,  40  N.  Y. 
415.  The  fact  that  there  was  but  a  partial  payment  of  the  debt  or 
demand  released,  does  not,  in  any  manner,  affect  its  validity  or 
effect  as  a  discharge  of  such  debt  or  demand,  for  it  will  be  as  valid 
and  effectual  as  though  the  whole  had  been  paid.  Stearns  v.  Tap- 
pin,  5  Duer,  294. 

If  at  the  time  of  the  settlement  of  a  pending  suit  and  the  re- 
lease of  the  defendant  from  any  liability  upon  the  cause  of  action 
involved  therein,  the  defendant  promises,  in  addition  to  the  pay- 
ment of  money,  to  furnish  the  plaintiff  with  employment,  the  fail- 
ure of  the  defendant  to  perform  this  part  of  the  agreement  is  not 
sufficient  ground  for  setting  aside  the  settlement,  or  treating  the  re- 
lease as  void  and  inoperative.  Szymanski  v.  Chapman,  45  App. 
Div.  369. 

A  general  release  of  all  claims  or  demands  will  operate  as  a 
discharge  and  extinguishment  of  every  cause  of  action  that  exists 
at  the  date  of  the  release;  and  if  a  debt  is  due  at  the  time,  but 
not  payable  until  a  future  day,  it  will,  nevertheless,  be  extin- 
guished. Tynan  v.  Bridges,  Cro.  Jac.  300.  As  to  the  meaning  of 
the  word  "due,"  see  Leggett  v.  Bank  of  Sing  Sing,  25  Barb.  326 ; 
Allen  V.  Patterson,  7  'N.  Y.  476,  480. 

The  operation  of  a  release  of  this  kind  is,  of  course,  confined  to 
debts,  demands,  and  causes  of  action  which  have  actually  accrued 
and  become  vested  in  the  releasor  at  the  date  of  the  release,  and 
does  not  extend  to  any  contract  which  has  not  then  been  broken. 
Radbum  v.  Morris,  1  M.  &  P.  654;  Neale  v.  Sheffield,  Yelv.  192  ; 
Payler  v.  Homersham,  4  M.  &  S.  423;  Lanibourne  v.  Corh,  1 
D.  &  K.  211 ;  Seymour  v.  Mintum,  17  Johns.  169. 

Upon  a  partnership  accounting,  an  entry  made  by  a  partner  in 
the  firm  books,  charging  himself  with  the  amount  of  an  advance  to 
purchase  a  seat  in  the  stock  exchange :  Held,  to  be  outweighed  by 
the  production  of  a  release  executed  by  a  deceased  partner  in  his 
lifetime  which  expressly  excluded  such  advance,  although  executed 
before  such  entry  in  the  firm  books.  Sterling  v.  Chapin,  102  App. 
Div.  589. 
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CHAPTER  XVII. 

AEBITRAMENT  AND  AWAED, 

§  1.  Source  and  Nature  of  the  Remedy. 

Prior  to  the  adoption  of  the  Code  of  Civil  Procedure,  the  Re- 
vised Statutes  of  this  State  provided  that  all  persons,  except  in- 
fants, married  women,  and  persons  of  unsound  mind,  might  by 
an  instrument  in  writing  submit  to  the  decision  of  one  or  more 
arbitrators  any  controversy  existing  between  them  which  might 
be  the  subject  of  an  action  at  law,  or  of  a  suit  in  equity,  subject  to 
certain  provisions  relating  to  the  matter  in  dispute;  and  also 
provided  for  the  conduct  of  the  proceedings  before  the  arbitrators 
and  the  entry  of  a  judgment  in  a  court  of  record  upon  the  award 
made  pursuant  to  such  submission.  See  3  E.  S.  (5th  ed.),  855; 
2  R.  S.  541,  part  3,  ch.  8,  title  14.  A  similar  remedy  was  given 
by  the  Code  of  Civil  Procedure  in  the  form  of  a  special  proceed- 
ing, and  the  provisions  of  the  Revised  Statutes  being  rendered  un- 
necessary by  the  new  act  were  swept  away  by  the  General  Repeal- 
ing Act  of  1880.  See  Code  of  Civil  Pro.  §§  2365-2386 ;  Laws  of 
1880,  ch.  245.  A  discussion  of  the  mode  of  procedure  iipon  an 
arbitration  under  the  Code  is  not  within  the  scope  of  this  work. 
But  as  many  of  the  provisions  of  the  statute  now  in  force  are  in 
terms  made  applicable  to  all  arbitrations,  Avhether  under  the  stat- 
ute or  otherwise,  these  provisions  will  be  here  inserted  for  con- 
venience of  reference.  It  should  be  remembered,  however,  that 
the  common-law  right  of  arbitration  is  not  taken  away  by  the 
Code,  and  that  notwithstanding  the  Code  provisions,  it  is  still  com- 
petent for  parties  to  submit  their  disputes  to  arbitrators  under 
common-law  rules  and  principles,  and  that  an  award  made  on 
the  final  submission  of  the  allegations  and  proofs  is  conclusive 
upon  the  parties.  Cutter  v.  Cutter,  48  Super.  Ct.  470 ;  N.  Y.  L. 
&  W.  W.  Co.  V.  Schneider,  119  N.  Y.  475.  The  award,  if  valid, 
becomes  a  bar  to  an  action  on  the  original  claim.  Wiberly  v. 
Matthews,  91  IST.  Y.  648.  It  is  this  feature  of  the  award  that 
requires  an  examination  of  the  subject  of  arbitration  in  this  place. 
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§  2.  The  Remedy  Given  by  the  Code. 

Title  8  of  chapter  17  of  the  Code  of  Civil  Procedure  provides 
as  follows : 

"§  2365.  A  submission  of  a  controversy  to  arbitration  cannot 
be  made,  either  as  prescribed  in  this  title  or  otherveise,  in  either 
of  the  following  cases : 

"1.  Where  one  of  the  parties  to  the  controversy  is  an  infant, 
or  a  person  incompetent  to  manage  his  affairs,  by  reason  of  lunacy, 
idiocy,  or  habitual  dninkenness. 

"2.  Where  tbe  controversy  arises  respecting  a  claim  to  an  estate 
in  real  property,  in  fee  or  for  life. 

"But  where  a  person,  capable  of  entering  into  a  submission, 
has  knowingly  entered  into  the  same  -with  a  person  incapable  of 
so  doing,  as  prescribed  in  subdivision  first  of  this  section,  the  ob- 
jection, on  the  ground  of  incapacity,  can  be  taken  only  in  behalf 
of  the  person  so  incapacitated.  And  the  second  subdivision  of 
this  section  does  not  prevent  the  submission  of  a  claim  to  an  es- 
tate for  years,  or  other  interest  for  a  term  of  years,  or  for  one  year 
or  less,  in  real  property ;  or  of  a  controversy  respecting  the  parti- 
tion of  real  property  between  joint  tenants  or  tenants  in  common ; 
or  of  a  controversy  respecting  the  boundaries  of  lands  or  the  ad- 
measurement of  dower. 

"§  2366.  Except  as  otherwise  prescribed  in  the  last  section,  two 
or  more  persons  may,  by  an  instrument  in  writing,  duly  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  re- 
corded, submit,  to  the  arbitration  of  one  or  more  arbitrators,  any 
controversy,  existing  between  them  at  the  time  of  the  submission, 
which  might  be  the  subject  of  an  action.  They  may,  in  the  sub- 
mission, agree  that  a  judgment  of  a  court  of  record,  specified  in 
the  instrument,  shall  be  rendered  upon  the  award,  made  pursuant 
to  the  submission.  If  the  supreme  court  is  thus  specified,  the 
submission  may  also  specify  the  county  in  which  the  judgment 
shall  be  entered.  If  it  does  not,  the  judgment  may  be  entered  in 
any  county. 

"§  2367.  Where  a  submission  is  made  as  prescribed  in  this 
title,  an  additional  arbitrator  or  an  umpire  cannot  be  selected  or 
appointed,  unless  the  submission  expressly  so  provides.  Where 
a  submission,  made  either  as  prescribed  in  this  title  or  otherwise, 
provides  that  two  or  more  arbitrators,  therein  designated,  may 
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select  or  appoint  a  person  as  an  additional  arbitrator  or  as  an  um- 
pire, the-  selection  or  appointment  must  be  in  writing.  An  addi- 
tional arbitrator  or  umpire  must  sit  with  the  original  arbitrators, 
upon  the  hearing.  If  testimony  has  been  taken  before  his  selec- 
tion or  appointment,  the  matter  must  be  reheard,  unless  a  re- 
hearing is  waived  in  the  submission,  or  by  the  subsequent  written 
consent  of  the  parties,  or  their  attorneys. 

"§  2368.  Siibject  to  the  terms  of  the  submission,  if  any  are 
specified  therein,  the  arbitrators,  selected  as  prescribed  in  this 
title,  must  appoint  a  time  and  place  for  the  hearing  of  the  matter 
submitted  to  them;  and  must  cause  notice  thereof  to  be  given  to 
each  of  the  parties.  They,  or  a  majority  of  them,  may  adjourn 
the  hearing  from  time  to  time,  u.pon  the  application  of  either 
party,  for  good  cause  shown,  or  upon  their  ovrai  motion;  but  not 
beyond  the  day  fixed  in  the  submission  for  rendering  their  award, 
unless  the  time  so  fixed  is  extended  by  the  written  consent  of  the 
parties  to  the  submission,  or  their  attorneys. 

"§  2369.  Before  hearing  any  testimony,  arbitrators  selected 
either  as  prescribed  in  this  title  or  otherwise  must  be  sworn,  by 
an  ofiicer  designated  in  section  eight  hundred  and  forty-two  of 
this  act,  faithfully  and  fairly  to  hear  and  examine  the  matters 
in  controversy,  and  to  make  a  just  award,  according  to  the  best 
of  their  understanding;  unless  the  oath  is  waived,  by  a  written 
consent  of  the  parties  to  the  submission,  or  their  attorneys. 

"§  23*70.  The  arbitrators,  selected  either  as  prescribed  in  this 
title,  or  otherwise,  or  a  majority  of  them,  may  require  any  per- 
son to  attend  before  them  as  a  witness;  and  they  have,  and  each 
of  them  has,  the  same  powers,  with  respect  to  all  the  proceedings 
before  them,  which  are  conferred,  by  the  provisions  of  title  sec- 
ond of  chapter  ninth  of  this  act,  upon  a  board,  or  a  member  of  a 
board,  authorized  by  law  to  hear  testimony. 

"§  2371.  All  the  arbitrators,  selected  as  prescribed  in  this 
title,  must  meet  together,  and  hear  all  the  allegations  and  proofs 
of  the  parties;  but  an  award  by  a  majority  of  them  is  valid,  un- 
less the  concurrence  of  all  is  expressly  required  in  the  submission. 
Unless  it  is  otherwise  expressly  provided  in  the  submission,  the 
award  may  require  the  payment,  by  either  party,  of  the  arbitrators' 
fees,  not  exceeding  the  fees  allowed  to  a  like  number  of  referees 
in  the  supreme  court;  and  also  their  expenses. 

"§  2372.  To  entitle  the  award  to  be  enforced,  as  prescribed  in 
this  title,  it  must  be  in  writing  and,  within  the  time  limited  in 
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the  submission,  if  any,  subscribed  by  the  arbitrators  making  it; 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded;  and  either  filed  in  the  office  of  the  clerk  of  the 
court,  in  which,  by  the  submission,  judgment  is  authorized  to  be 
entered  upon  the  award,  or  delivered  to  one  of  the  parties,  or  his 
attorney. 

"§  2373.  At  any  time  within  one  year  after  the  award  is  made, 
as  prescribed  in  the  last  section,  any  party  to  the  submission  may 
apply  to  the  court,  specified  in  the  submission,  for  an  order  con- 
firming the  award;  and  thereupon  the  court  must  grant  such  an 
order,  unless  the  award  is  vacated,  modified,  or  corrected,  as  pre- 
scribed in  the  next  two  sections.  ISTotice  of  the  motion  must  be 
served,  upon  the  adverse  party  to  the  submission,  or  his  attorney, 
as  prescribed  by  law  for  service  of  notice  of  a  motion  upon  an 
attorney  in  an  action  in  the  same  court.  In  the  supreme  court, 
the  motion  must  be  made  within  the  judicial  district,  embracing 
the  county  where  the  judgment  is  to  be  entered. 

"§  2374.  In  either  of  the  following  cases,  the  court,  specified 
in  the  submission,  miist  make  an  order  vacating  the  award,  upon 
the  application  of  either  party  to  the  submission: 

"1.  Where  the  award  was  procured  by  corruption,  fraud,  or 
other  undue  means. 

"2.  Where  there  was  evident  partiality  or  corruption  in  the 
arbitrators,  or  either  of  them. 

"3.  Where  the  arbitrators  were  guilty  of  misconduct,  in  re- 
fusing to  postpone  the  hearing,  upon  sufficient  cause  shown,  or  in 
refusing  to  hear  evidence,  pertinent  and  material  to  the  contro- 
versy; or  of  any  other  misbehavior,  by  which  the  rights  of  any 
party  have  been  prejudiced. 

"4.  Where  the  arbitrators  exceeded  their  powers,  or  so  im- 
perfectly executed  them,  that  a  mutual,  final,  and  definite  award, 
upon  the  subject-matter  submitted,  was  not  made. 

"Where  an  award  is  vacated,  and  the  time,  within  which  the 
submission  requires  the  award  to  be  made,  has  not  expired,  the 
court  may,  in  its  discretion,  direct  a  rehearing  by  the  arbitrators. 
"§  2375.  In  either  of  the  following  cases,  the  court,  specified 
in  the  submission,  must  make  an  order  modifying  or  correcting  the 
award,  upon  the  application  of  either  party  to  the  submission : 

"1.  Where  there  was  an  evident  miscalculation  of  figures,  or 
an  evident  mistake  in  the  description  of  any  person,  thing  or 
property  referred  to  in  the  award. 
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"2.  Where  the  arbitrators  have  awarded  upon  a  matter  not 
submitted  to  them,  not  affecting  the  merits  of  the  decision  upon 
the  matters  submitted. 

"3.  Where  the  award  is  imperfect  in  a  matter  of  form,  not 
affecting  the  merits  of  the  controversy;  and  if  it  had  been  a  ref- 
eree's report  the  defect  could  have  been  amended  or  disregarded 
by  the  court. 

"The  order  may  modify  and  correct  the  award  so  as  to  affect 
the  intent  thereof,  and  promote  justice  between  the  parties. 

"§  2376.  Notice  of  a  motion  to  vacate,  modify  or  correct  an 
award  must  be  served  upon  the  adverse  party  to  the  submission, 
or  his  attorney,  within  three  months  after  the  award  is  filed  or 
delivered,  as  prescribed  by  law  for  service  of  a  notice  of  motion, 
upon  an  attorney  in  an  action.  For  the  purpose  of  the  motion, 
any  judge,  who  might  make  an  order  to  stay  the  proceedings  in  an 
action  brought  in  the  same  court,  may  make  an  order  to  be  served 
with  the  notice  of  motion,  staying  the  proceedings  of  the  adverse 
party  to  enforce  the  award. 

"§  2377.  Where  the  court  vacates  an  award,  cost,  not  exceed- 
ing twenty-five  dollars  and  disbursements,  may  be  awarded  to 
the  prevailing  party;  and  the  payment  thereof  may  be  enforced, 
in  like  manner  as  the  payment  of  costs  upon  a  motion  in  an 
action. 

"§  2378.  Upon  the  granting  of  an  order,  confirming,  modifying, 
or  correcting  an  award,  judgment  may  be  entered  in  conformity 
therewith,  as  upon  a  referee's  report  in  an  action,  except  as  is 
otherwise  prescribed  in  this  title.  Costs  of  the  application,  and  of 
the  proceedings  subsequent  thereto,  not  exceeding  twenty-five  dol- 
lars and  disbursements,  may  be  awarded  by  the  court,  in  its  dis- 
cretion. If  awarded,  the  amount  thereof  must  be  included  in  the 
judgment. 

"§  2379.  Immediately  after  entering  judgment,  the  clerk  must 
attach  together  and  file  the  following  papers,  which  constitute  the 
judgmentrroll: 

"1.  The  submission;  the  selection  or  appointment,  if  any,  of 
an  additional  arbitrator,  or  umpire;  and  each  vmtten  extension 
of  the  time,  if  any,  within  which  to  make  the  award. 

"2.  The  award. 

"3.  Each  notice,  affidavit,  or  other  paper,  used  upon  an  applica- 
tion to  confirm,  modify,  or  correct  the  award,  and  a  copy  of  each 
order  of  the  court,  upon  such  an  application. 

"4.  A  copy  of  the  judgment. 
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"The  judgment  may  be  docketed,  as  if  it  was  rendered  in  an 
action. 

"§  2380.  The  judgment  so  entered  has  the  same  force  and  ef- 
fect, in  all  respects,  as,  and  is  subject  to  all  the  provisions  of  law 
relating  to,  a  judgment  in  an  action ;  and  it  may  be  enforced,  as 
if  it  had  been  rendered  in  an  action  in  the  court  in  which  it  is 
entered. 

"§  2381.  An  appeal  may  be  taken  from  an  order  vacating  an 
award,  or  from  a  judgment  entered  upon  an  award,  as  from  an 
order  or  judgment  in  an  action.  The  proceedings  upon  such  an 
appeal,  including  the  judgment  thereupon,  and  the  enforcement 
of  the  judgment,  are  governed  by  the  provisions  of  chapter  twelfth 
of  this  act,  as  far  as  they  are  applicable. 

"§  2382.  The  death  of  a  party  to  a  submission,  made  either 
as  prescribed  in  this  title  or  otherwise,  or  the  appointment  of  a 
committee  of  the  person  or  property  of  such  a  party,  as  prescribed 
in  title  sixth  of  this  chapter,  operates  as  a  revocation  of  the  sub- 
mission, if  it  occurs  before  the  award  is  filed  or  delivered;  but 
not  afterwards.  "Where  a  party  dies  afterwards,  if  the  submis- 
sion contains  a  stipulation,  authorizing  the  entry  of  a  judgment 
upon  the  award,  the  award  may  be  confirmed,  vacated,  modified, 
or  corrected,  upon  the  application  of,  or  upon  notice  to,  his  exec- 
utor or  administrator,  or  a  temporary  administrator  of  his  estate ; 
or,  where  it  relates  to  real  property,  his  heir  or  devisee  who  has 
succeeded  to  his  interest  in  the  real  property.  Where  a  coramittee 
of  the  property,  or  of  the  person,  of  a  party,  is  appointed,  after 
the  award  is  filed  or  delivered,  the  award  may  be  confirmed,  va- 
cated, modified,  or  corrected,  upon  the  application  of,  or  notice 
to,  a  committee  of  the  property;  but  not  otherwise.  In  a  case 
specified  in  this  section,  a  judge  of  the  court  may  make  an  order, 
extending  the  time  within  which  notice  of  a  motion  to  vacate, 
modify,  or  correct  the  award,  must  be  served.  Upon  confirming 
an  award,  where  a  party  has  died  since  it  was  filed  or  delivered, 
the  court  must  enter  judgment  in  the  name  of  the  original  party ; 
and  the  proceedings  thereupon  are  the  same,  as  where  a  party 
dies  after  a  verdict. 

"§  2383.  A  submission  to  arbitration,  made  either  as  pre- 
scribed in  this  title  or  otherwise,  cannot  be  revoked  by  either  party, 
after  the  fillegations  and  proofs  of  the  parties  have  been  closed, 
and  the  matter  finally  submitted  to  the  arbitrators  for  their  de- 
cision.    A  revocation,  when  allowed,  must  be  made. by  an  instru- 
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ment  in  writing,  signed  by  the  revoking  party,  or  his  authorized 
agent  and  delivered  to  the  arbitrators,  or  one  of  them ;  and  it 
is  not  necessary  in  any  case,  that  the  instrument  of  revocation 
should  be  under  seal.  Any  party  to  a  submission  may  thus  revoke 
it;  Mrhether  he  is  a  sole  party  to  the  controversy,  or  one  of  two 
or  more  parties  on  'the  same  side. 

"§  2384.  Where  a  party  expressly  revokes  a  submission,  made 
either  as  prescribed  in  this  title  or  otherwise,  any  other  party  to 
the  submission  may  maintain  an  action  against  him,  and  also 
against  his  sureties,  if  any,  upon  the  submission,  or  any  instru- 
ment collateral  thereto,  in  which  action  the  plaintiff  may  recover 
all  the  costs  and  other  expenses,  and  all  the  damages,  which  he 
has  incurred  in  preparing  for  the  arbitration,  and  in  conduct- 
ing the  proceedings  to  the  time  of  the  revocation.  Either  of  the 
arbitrators  may  recover,  in  an  action  against  the  revoking  party, 
his  reasonable  fees  and  expenses. 

"§  2385.  A  sum,  penalty,  forfeiture,  or  damages,  shall  not  be 
recovered  for  a  revocation  of  a  submission  to  arbitration,  made 
either  as  prescribed  in  this  title  or  otherwise,  except  as  prescribed 
in  the  last  section;  notwithstanding  any  stipulated  damages,  pen- 
alty, or  forfeiture,  expressed  in  the  submission,  or  in  any  instru- 
ment collateral  thereto. 

"§  2386.  This  title  does  not  affect  any  right  of  action  in  affirm- 
ance, disaffirmance,  or  for  the  modification  of  a  submission,  made 
either  as  prescribed  in  this  title  or  otherwise,  or  upon  an  instru- 
ment collateral  thereto,  or  upon  an  award  made  or  purporting  to 
be  made  in  pursuance  thereof.  And,  except  as  otherwise  expressly 
prescribed  therein,  this  title  does  not  affect  a  submission,  made 
otherwise  than  as  prescribed  therein,  or  any  proceedings  taken 
pursuant  to  such  submission,  or  any  instrument  collateral  thereto." 

§  3.  The  Submission,  and  Who  may  Submit. 

The  sections  of  the  statute,  which  have  just  been  cited,  do  not, 
in  any  manner,  abrogate  the  right  to  submit  matters  to  arbitra- 
tion by  a  parol  submission.  The  general  rule  is,  that  a  parol 
submission  of  matters  to  arbitrators  is  valid ;  and  it  is  only  when 
the  parties  desire  to  enforce  the  award  according  to  the  provisions 
of  the  statute,  that  a  submission  in  writing  is  important.  This 
was  so  held  under  the  Revised  Statutes  and  is  so  held  under  the 
present  Code.     Wells  v.  Lain,  15  Wend.  99 ;  DiedricJc  v.  Richley, 
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2  Hill,  271 ;  Giles  Lithographic,  etc.  Co.  v.  Recamier  Mfg.  Co. 
15  St.  Eep.  354.  And  a  submission,  although  not  acknowledged 
or  certified  as  prescribed  by  section  2372  of  the  Code  will  be 
valid  and  effectual  as  a  common-law  submission,  and  will  have 
the  effect  of  discontinuing  an  action  pending  between  the  par- 
ties.   McNulty  V.  Solley,  95  IST.  Y.  242. 

But  it  has  been  held,  that  where  the  agreement  to  arbitrate  is 
not  acknowledged  or  proved  and  certified  as  required  by  the  Code 
of  Civil  Procedure,  section  2366,  the  court  has  neither  power  to 
order  judgment  on  the  award  nor  to  vacate  the  award.  Electric 
Steel  Elevator  Co.  v.  Kam  Malting  Co.  112  App.  Div.  686.  And 
it  has  also  been  held,  that  the  provision  of  section  2369  of  the 
Code  of  Civil  Procedure,  that  arbitrators  "selected  either  as  pre- 
scribed in  this  title  or  otherwise  must  be  sworn,  by  an  ofiicer  desig- 
nated in  section  842  of  the  Code  of  Civil  Procedure,  faithfully 
and  fairly  to  hear  and  examine  the  matters  in  controversy,  and  to 
make  a  just  award,  according  to  the  best  of  their  understanding, 
unless  the  oath  is  waived  by  the  written  consent  of  the  parties  to 
the  submission  or  their  attorneys,"  applies  to  arbitrators  selected 
under  a  common-law  arbitration,  as  well  as  those  selected  under 
the  provisions  of  the  statute.  Hinkle  v.  Zimmerman,  184  N.  Y. 
114;  New  York  Lumier  &  Wood  Working  Co.  v.  Schneider,  119 
K  Y.  475. 

Statutory  provisions  do  not  supersede  the  common-law  practice 
of  arbitration  unless  expressly  so  provided;  and  the  parties  who 
do  not  choose  to  resorti  to  the  statutory  method  may  conform  to 
the  requisites  of  the  common-law  practice,  and  the  award  will  be 
binding  and  operative.  Cutter  v.  Cutter,  16  Jones  &  Sp.  470 ; 
N.  Y.  L.  &  W.  IF.  Co.  v.  Schneider,  119  N.  Y.  475 ;  Wood  v. 
T-unnicliff,  74  N.  Y.  38 ;  Pierce  v.  Kirhy,  21  Wis.  124 ;  Conger 
v.  Dean,  3  Iowa,  463.  At  common  law,  a  parol  submission  is 
valid  and  binding  except  where  the  controversy  relates  to  land, 
or  to  some  matter  in  reference  to  which  the  parties  could  not  bind 
each  other  by  parol.  Titus  v.  Scantling,  4  Blackf.  (Ind.)  89; 
French  v.  New,  28  N.  Y.  147 ;  2  Abb.  Ct.  App.  Dee.  209. 

Corporations  may  submit  demands  to  arbitration  in  the  same 
manner  as  individuals,  unless  there  is  something  in  their  charter 
or  some  statute  which  prohibits  them  ;  and  the  submission  need 
not  be  under  the  corporate  seal;  it  may  be  done  by  resolution. 
Brady  v.  Mayor,  etc.  of  Brooklyn,  1  Barb.  584. 

So,  a  submission  has  been  held  valid  where  it  was  made  by  the 
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president  and  two  of  the  trustees  of  the  corporation,  where  all 
the  trustees  also  attended  before  the  arbitrators,  and  took  part  in 
the  controversy  as  witnesses.  Isaacs  v.  Beth  Hamedash  Soc.  1 
Hilt.  469. 

The  board  of  supervisors  of  a  county  may  submit  to  arbitration 
the  validity  and  reasonableness  of  a  claim  against  the  county. 
People  V.  8upervisois,  24  Hun,  413.  The  general  rule  is  that 
where  there  is  capacity  to  contract  and  liability  to  pay,  there  is 
power  to  arbitrate.    Ih. 

Executors  and  administrators  have  the  power  to  submit  to  arbi- 
tration disputed  claims  or  demands  in  favor  of  or  against  the 
estate  they  represent.  This  power  existed  at  common  law,  and  has 
not  been  taken  away  by  any  express  provision  of  law,  and  neither 
has  any  statute  been  enacted,  or  any  system  established  thereby, 
repugnant  to  and  inconsistent  with  the  continuance  of  tlie  com- 
mon-law right.     Wood  v.  Tunniclif,  74  N.  Y.  38. 

The  guardian  of  an  infant  may  submit  claims  in  behalf  of  his 
ward  to  arbitrators,  and  the  award  will  bind  the  infant  even  after 
he  attains  full  age.     Weed  v.  Ellis,  3  Caines,  253. 

No  number  of  partners  less  than  all  can  bind  the  firm  by  a 
parol  or  sealed  submission  to  arbitration  of  a  firm  claim  or  de- 
mand, but  a  partner  may  bind  himself  and  the  opposite  party. 
Harrington  v.  Hi^liam,  15  Barb.  524;  McBride  v.  Hagen,  1 
Wend.  326.  Authority  given  in  any  manner  to  one  member  of  the 
firm  by  the  other  members,  expressing  an  intent  to  allow  the  mem- 
ber to  sign  the  submission  for  the  others,  or  the  subsequent  ratifi- 
cation of  the  act  by  the  others,  will  render  the  submission  by  one 
valid  and  bind  the  firm.    Pierce  v.  Morrison,  6  Hun,  235. 

A  mere  general  authority  to  collect  claims,  or  even  to  com- 
promise them,  does  not  of  itself  carry  with  it  the  power  to  sub- 
mit such  claims  to  arbitration,  unless  the  power  arises  from  some 
general  usage,  or  is  given  by  a  rule  of  court.  Alexandria  Canal 
Co.  v.  Sivann,  5  How.  83;  Buchland  v.  Conway,  16  Mass.  396; 
Henley  v.  Soper,  8  Barn.  &  Cress.  16. 

But  where  claims  are  put  into  the  hands  of  an  attorney,  and 
put  into  suit  by  direction  of  the  owner,  the  attorney  has  power 
to  refer  or  arbitrate  the  cause.  Filnier  v.  Delher,  3  Taunt.  486 ; 
Wilson  v.  Young,  9  Barr.  101 ;  Holker  v.  Parker,  7  Cranch,  436  ; 
Talbot  V.  McGee,  4  T.  B.  Mon.  377;  Jenkins  v.  Gillespie,  10 
Smedes  &  M.  31 ;  Scarborough  v.  Reynolds,  12  Ala.  252. 

Where  a  submission  is  made  by  an  agent,  without  authority. 
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the  principal  may  ratify  the  act,  by  appearing  before  the  arbitra- 
tors, and  contesting  the  questions  heard  and  decided  by  them. 
Hays  V.  Hays,  23  Wend.  366;  Diedriclc  v.  RicUey,  2  Hill,  271. 
And  see  Faviell  v.  Eastern  Counties  R.  R.  Co.  2  Exch.  344.  If 
an  agent  enters  into  a  submission  to  arbitration  in  his  own  name,  he 
will  be  personally  bound  to  perform  the  award.  Smith  v.  Van 
Nostrand,  5  Hill,  419.  And  the  rule  is  the  same  when  there  is  a 
submission  by  one  person  for  himself,  and  on  behalf  of  others, 
for  whom  he  is  not  authorized  to  act.    Ih. 

There  are  some  persons  absolutely  disqualified  from  submitting 
a  controversy  to  arbitration,  either  at  common  law  or  under  the 
statute;  and  these  are  infants  and  persons  incompetent  to  man- 
age their  affairs  by  reason  of  lunacy,  idiocy  or  habitual  drunken- 
ness. Code  of  Civil  Pro.  §  2365.  A  married  woman  could  not 
submit  a  matter  to  arbitration  under  the  Revised  Statutes  {Keep 
V.  Keep,  17  Hun,  152)  but  under  the  Married  Woman  Acts  could 
become  a  party  to  a  common-law  arbitration.  Palmer  v.  Davis, 
28  K  Y.  242 ;  Smith  v.  Siceeny,  35  IST.  Y.  291.  Under  the  Code, 
she  may  be  a  party  to  the  statutory  arbitration  thereby  provided. 
Code  of  Civil  Pro.  §§  2365,  2366. 

An  agreement  to  refer  matters  in  dispute  to  arbitration  will 
not  form  any  bar  to  an  action  subsequently  brought  upon  the 
same  matter,  even  though  the  arbitration  may  then  be  pending. 
Kill  V.  Hollister,  1  Wils.  129 ;  Thompson  v.  CharnocJc,  8  Term, 
139 ;  Harris  v.  Reynolds,  7  Q.  E.  71 ;  Haggart  v.  Morgan,  4 
Sandf.  198 ;  S.  C.  5  E".  Y.  422 ;  Flart  v.  Lanrnan,  29  Barb.  410 ; 
President,  etc.  D.  <£•  H.  Canal  Co.  v.  Pa.  Coal  Co.  50  K  Y. 
250,  258.  See  Van  Note  v.  Cook,  55  App.  Div.  55,  56.  Various 
reasons  are  assigned  for  this  rule;  and  while  it  is  not  clear  that 
the  rule  would  now  be  adopted  were  the  question  res  nova,  it  is 
too  well  established  to  be  now  questioned.  President,  etc.  D.  &  H. 
Canal  Co.  v.  Pa.  Coal  Co.  50  IST.  Y.  250,  258.  But,  as  has  been 
stated,  an  unqualified  submission  of  a  pending  suit  to  arbitra- 
tion operates  as  a  discontinuance.  McNulty  v.  Solley,  95  N.  Y. 
245. 

Although  an  agreement  to  arbitrate  will  not  bar  an  action  for 
the  claim,  yet  it  is  so  far  valid,  that  an  action  will  lie  for  its 
breach.  Livingston  v.  Ralli,  5  El.  &  Bl.  132.  And  it  has  been 
held  that  an  agreement  that  the  amount  of  damages  recoverable 
in  an  action  at  law  shall  be  determined  by  arbitrators  before  the 
trial  is  binding,  and  that  no  action  will  lie  until  such  arbitration 
is  had.    Avery  v.  Scott,  8  Exch.  497 ;  S.  0.  5  H.  L.  Cases,  811. 
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§  4.  What  ftuestions  May  be  Submitted. 

The  statute  expressly  declares  that  claims  to  real  estate  shall 
not  be  submitted  when  the  question  involves  a  title  in  fee  or 
for  life.  This  prohibition  is  imperative,  and,  therefore,  a  submis- 
sion of  a  claim  to  a  freehold  estate  in  real  property,  is  not  merely 
voidable,  but  is  absolutely  void,  and  incapable  of  ratification. 
Wiles  V.  Peek,  26  IST.  Y.  42. 

But  there  are  claims  relative  to  real  estate,  which  may  be  sub- 
mitted to  arbitration  by  the  express  language  of  the  statute.  And, 
among  others,  claims  and  controversies  relating  to  partition  of 
lands,  or  the  boundaries  of  land,  or  the  admeasurement  of  dower, 
may  any  of  them  be  submitted  to  arbitration  for  determination. 
The  statute  does  not  forbid  a  submission  of  claims  to  an  estate  in 
lands,  unless  it  is  in  those  cases  in  which  the  legal  title  is  in 
controversy,  and  does  not  apply  when  nothing  but  the  equitable 
title  is  in  dispute.  Olcoti  v.  Wood,  14  K  Y.  32 ;  S.  C.  15  Barb. 
644. 

The  provisions  of  the  Code  of  Civil  Procedure,  sections  2365, 
2368,  and  2369,  relating  to  submission  of  a  controversy  to  arbitra- 
tion, do  not  apply  to  an  appraisal  of  leased  property  for  the  pur- 
pose of  determining  the  rent  to  be  paid  upon  a  renewal,  pursuant 
to  a  covenant  in  a  lease.     Wurster  v.  Armfield,  175  IST.  Y.  256. 

Where  there  is  a  controversy  between  adjoining  landowners  re- 
specting the  boundary  lines  of  their  farms,  such  questions  may 
be  submitted  to  arbitration.    Roiertson  v.  McNeil,  12  Wend.  578. 

Disputes  between  partners  relative  to  the  partnership  property 
or  business  may  be  submitted  to  arbitration.  Backus  v.  Fobes,  20 
]Sr.  Y.  204.  And  where  a  submission  to  arbitrators  was  made 
to  determine  in  what  manner  the  assets  of  the  firm  should  be 
appropriated  for  the  payment  of  the  firm  debts,  and  the  submis- 
sion required  that  the  arbitrators  should  make  a  statement  of 
the  matters  and  accounts  between  the  parties  on  the  principle 
of  partnership,  it  was  held  that  the  provision  did  not  require 
that  a  statement  of  the  partnership  affairs  should  be  incorporated 
into  the  award  and  made  a  part  of  it,  but  that  it  merely  pre- 
scribed the  principle  on  which  they  should  be  stated.    Ih. 

It  will  be  observed  that  the  language  of  the  statute  is  very 
broad  indeed,  for  it  permits  any  matter  to  be  arbitrated  if  it 
might  be  the  subject  of  an  action  at  law,  or  a  suit  in  equity,  with 
certain  restrictions  as  to  real  estate.     A  submission  to  arbitration 
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of  the  amount  which  a  contractor  is  entitled  to  receive  as  addi- 
tional compensation  for  extra  work  includes  the  question  of  inter- 
est. Cranford  Co.  v,  Willcox,  207  N.  Y.  743 ;  Matter  of  Bwrhe, 
191  K  Y.  437. 

It  extends  also  'to  all  persons  except  infants,  and  persons  of 
unsound  mind.  But  when  parties  consent  to  arbitrate  mat- 
ters of  difference  between  them,  they  are  not  bound  to  submit 
all  their  difficulties  to  arbitration.  They  may  submit  certain  par- 
ticular matters  for  adjudication  in  that  manner,  and  adjust  or 
settle  the  others  themselves,  or  leave  it  open  to  litigation.  And 
so,  too,  they  may  submit  a  part  of  a  single  transaction  to  arbitra- 
tion; and,  therefore,  it  is  a  valid  submission  when  but  a  single 
item  of  an  account  is  thus  submitted.  McBride  v.  Hagan,  1  Wend. 
326,  340. 

§  5.  Form  and  Construction  of  Submission. 

If  the  parties  desire  to  enforce  an  award  in  the  manner  pre- 
scribed by  the  statute,  it  is  necessary  that  the  submission  should 
be  by  an  instrument  in  writing.  But  in  all  other  cases  a  verbal 
submission  is  as  valid  as  it  was  before  the  enactment  of  the  statute. 

One  of  the  most  usual  modes  of  submission  is  by  miitual  arbi- 
tration bonds  specifying  the  terms  of  the  submission,  the  matters 
submitted,  the  form  and  nature  of  the  award,  the  time  when 
that  is  to  be  made,  and  the  authority  to  enter  judgment  upon  the 
award,  if  that  is  intended.  In  short,  the  bonds  will  be  so  drawn 
as  to  express  the  intentions  of  the  parties,  which  is  all  the  law 
requires. 

Sometimes  a  submission  is  accompanied  by  the  execution  of 
promissory  notes  by  both  parties,  and  the  delivery  of  them  to  the 
arbitrators  with  directions  to  indorse  down  such  note  to  an  amount 
which  equals  the  sum  found  to  be  due  to  the  opposite  party,  and 
then  to  deliver  the  note  to  him  at  the  time  of  declaring  off  the 
award.  In  such  cases  each  party  executes  a  note  equal  in  amount 
to  the  sum  claimed  by  his  antagonist,  and  the  note  is  then  so  in- 
dorsed as  to  reduce  the  amount  due  upon  it  to  the  sum  awarded 
by  the  arbitrators.  A  note  thus  made,  and  indorsed  by  the  ar- 
bitrators, and  then  delivered  to  the  party  in  who&e  favor  the  award 
is  made,  is  a  valid  instrument,  and  an  action  may  be  maintained 
upon  it.  Shephard  v.  Watrous,  3  Caines,  166;  Battey  v.  Button, 
13  Johns.  187.     And  so  a  mere  oral  submission,  unaccompanied 
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by  any  writings  whatever,  is  entirely  valid,  unless  the  dispute 
relates  to  a  matter  of  real  estate;  though  it  is  always  best  to 
reduce  such  agreements  to  writing,  so  as  to  avoid  those  disputes 
Avhich  almost  invariably  grow  out  of  mistakes  honestly  made,  or 
arising  from  those  fraudulent  claims  which  an  unscrupulous  party 
can  make. 

It  is  not  necessary  that  there  should  be  an  express  agreement 
to  abide  by  an  award  made,  for  the  law  will  imply  this,  from  the 
fact  of  submission  itself.  Valentine  v.  Valentine,  2  Barb.  Ch. 
430,  437.  Where,  by  the  terms  of  arbitration  bonds,  the  parties 
submitted  all  demands,  this  was  held  to  include  all  questions  con- 
cerning real  as  well  as  personal  estate.  Byers  v.  Van  Deusen,  5 
Wend.  268;  Sellick  v.  Addanis,  15  Johns.  197.  Such  a  submis- 
sion includes  a  claim  for  a  fraud  in  the  sale  of  real  estate.  De 
Long  V.  Stanton,  9  Johns.  38. 

A  submission  of  "all  the  demands  which  either  of  the  parties 
has  against  the  other,"  is  suiHcient  to  prevent  either  party  from 
subsequently  maintaining  an  action  for  any  demand  which  was 
in  existence  at  the  time  of  such  submission,  even  though  the 
party  omitted,  by  mistake,  to  bring  or  present  the  claim  to  the 
arbitrators.  Wheeler  v.  Van  Houten,  12  Johns.  311 ;  Owen  v. 
Boerum,  23  Barb.  187;  Fidler  v.  Cooper,  19  Wend.  285.  But 
where  it  is  shown  that  the  subject  of  the  action  was  not  a  matter 
in  difference  at  the  time  of  the  submission,  and  that  the  claim 
was  not  submitted  to  the  arbitrators,  the  action  will  not  be  barred 
by  the  award  made  in  pursuance  of  such  submission.  Ravee  v. 
Farmer,  4  Term,  146 ;  GoligMly  v.  Jellicoe,  4  Term,  146,  note  a. 
In  the  last  case.  Lord  Mansfield  said:  "The  only  question  is, 
whether  a  submission  of  all  matters  in  difference  is  a  submission 
of  matters  not  in  difference;"  and  the  court  ordered  judgment  in 
favor  of  the  plaintiff.    And  see  Fidler  v.  Cooper,  19  Wend.  288. 

It  must  be  remembered,  however,  that  these  remarks  apply  to 
those  cases  only  in  which  the  submission  does  not,  in  terms  or  its 
legal  scope,  include  the  demand ;  for,  if  the  submission  is  broad 
enough  to  include  it,  parol  evidence  will  not  be  admissible  to 
show  that  the  claim  was  not  intended  to  be  included  or  submit- 
ted. Wheeler  v.  Van  Houten,  12  Johns.  311 ;  De  Long  v.  Stanton, 
9  Johns.  38. 

A  submission  to  arbitrators  of  an  action  pending  between  the 
parties,  and  of  "all  other  actions  or  causes  of  action"  and  of 
"all  other  matters  in   controversy,"    is   a  general  submission  of 
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all  qiTestions  and  controversies  between  the  parties.  In  case  of 
doubb  the  presumption  is  in  favor  of  an  intention  that  all  mat- 
ters should  be  decided.  Jones  v.  Wehvood,  9  Hun,  166,  71  N.  Y. 
208.    See  N.  Y.  L.  &  W.  W.  Co.  v.  Schnieder,  119  IST.  Y.  475. 

Where  there  is  a  general  submission  by  partners,  of  all  accounts, 
dealings,  controversies,  demands,  etc.,  as  well  individually  as  part- 
nership concerns  and  transactions,  an  award  which  gives  the  joint 
property  to  one  of  the  partners,  and  directs  him  to  pay  a  sum  in 
gross  to  the  other  partner,  and  also  to  discharge  and  satisfy  the 
debts  owing  by  the  firm,  is  valid,  and  will  be  supported,  in  the 
absence  of  any  evidence  showing  that  the  arbitrators  have  de- 
cided matters  not  in  dispute  between  the  parties.  Byers  v.  Vaii 
Deusen,  5  Wend.  268. 

A  submission  by  several  persons  of  all  matters  in  difference 
between  them  imports  a  submission  of  all  matters  that  either  of 
them  had  against  the  other,  jointly  or  severally;  and,  there- 
fore, a  submission  by  two  parties  on  one  side,  and  one  on  the 
other,  includes  not  only  the  joint  demands  of  the  two,  but  also 
their  individual  demands  against  the  opposite  party;  and  if  an 
award  is  made  in  pursuance  of  such  submission,  the  award  will 
be  a  bar  to  an  action  by  one  of  the  joint  obligors  against  the  other 
party.     Fidler  v.  Cooper,  19  Wend.  285. 

But  where  there  are  several  persons  who  make  a  special  sub- 
mission, the  award  will  not  be  conclusive  as  to  anything  but  the 
matters  submitted;  and,  therefore,  where  three  partners  submit- 
ted to  arbitrators  the  power  to  determine  upon  what  terms  the 
partnership  should  be  dissolved,  it  was  held  that  their  award  did 
not  bar  a  right  of  action  by  one  of  the  partners  against  the  other 
two,  on  a  note  given  by  them  to  the  other  during  the  partner- 
ship, where  there  was  no  evidence  that  it  was  given  for  a  part- 
nership transaction,  and  where  it  was  shown  that  such  note  was 
not  presented  to  the  arbitrators,  or  passed  upon  by  them.  Harris 
V.  Wilson,  1  Wend.  511. 

Where  several  persons  submit  all  claims  and  differences  arising 
out  of  a  mercantile  partnership,  for  the  purpose  of  obtaining  a 
final  settlement  of  all  matters  and  differences  between  them,  the 
award  made  will  be  sustained,  although  the  arbitrators  open  an 
account  which  had  been  settled  for  twenty-three  years,  and  not- 
withstanding objections  were  made  thereto  on  the  hearing.  Em- 
met V.  Hoyt,  17  Wend.  410.  The  submission  in  such  a  case  is 
broad  enough  to  include  such  an  account;  and  it  is  discretionary 
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with  the  arbitrators  whether  they  will  allow  the  account  to  be 
opened.    Ih. 

So  a  submission  of  the  accounts  between  two  parties,  "and  of 
the  claim  of  each  iipon  the  other,"  embraces  claims  made  by  one 
of  the  parties  against  the  other  for  a  wrongful  dispossession  of 
the  former  from  certain  demised  premises,  and  for  the  wrongful 
conversion  of  certain  personal  property  thereon,  where  such  per- 
sonal property  might  be  regarded  in  either  of  two  aspects — first, 
as  a  claim  for  an  account  for  the  value  of  its  proceeds ;  or,  second, 
as  a  chai'ge  for  a  tortious  conversion.  Owen  v.  Boerum,  23  Barb. 
187. 

§  6.  Revocation. 

By  the  rules  of  the  common  law,  either  party  might  revoke 
his  submission  to  arbitration  at  any  time  before  the  award  was 
actually  made.  Allen  v.  Watson,  16  Johns.  205 ;  Milne  v.  Gratrix, 
7  East,  608 ;  Green  v.  Pole,  6  Bing.  443 ;  Warhurton  v.  Storr, 
4  Barn.  &  Cress.  103;  Marsh  v.  Packer,  20  Vt.  198;  Curtis  v. 
Barnes,  30  Barb.  225.    Matter  of  Gitt,  140  App.  Div.  382. 

If  the  arbitration  is  founded  upon  the  statute,  by  a  submission 
in  writing,  with  a  provision  for  entering  a  judgment  thereon,  it  is 
clear  that  there  can  be  no  revocation  by  either  party  unless  it 
is  done  before  the  cause  is  finally  submitted  to  the  arbitrator  for 
decision.  Code  of  Civil  Pro.  §  2383.  The  section  applies  also 
to  common-law  submissions  and  makes  them  irrevocable  by  either 
party  after  their  allegations  and  proofs  have  been  made  and  the 
matter  has  been  finally  submitted  to  the  arbitrators.  People  v. 
Nash,  111  N.  Y.  310;  N.  Y.  L.  &  W.  W.  Co.  v.  Schnieder,  119 
ISF.  Y.  475 ;  Bloomer  v.  Sherman,  5  Paige,  575 ;  Banh  of  Monroe 
V.  Widner,  11  Paige,  529. 

A  mutual  agreement  between  parties  to  submit  their  matters 
in  difference  to  arbitration  is  a  valid  contract;  and  the  mutual 
promises  form  a  suificient  legal  consideration  to  sustain  an  action. 
Wood  V.  Tunniclijf,  74  'N.  Y.  38.  If  one  of  the  parties  revokes  a 
submission  to  a  common-law  or  statutory  arbitration,  any  other 
party  to  the  submission  may  maintain  an  action  against  him, 
and  also  against  his  sureties,  if  any,  upon  the  submission,  or  any 
instrument  collateral  thereto,  to  recover  his  costs,  expenses  and 
damages;  and  either  of  the  arbitrators  may  recover  in  an  action 
against  him  his  reasonable  fees  and  expenses.     Code  of  Civil  Pro. 
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§  2384.  The  extent  of  the  recovery  in  such  action  is  regulated 
by  the  Code.  Id.  §§  2384,  2385.  See  also  Curtis  v.  Barnes,  30 
Barb.  225 ;  Allen  v.  Watson,  16  Johns.  205. 

A  revocation,  when  allowed,  must  be  made  by  an  instrument  in 
writing,  signed  by  the  revoking  party,  or  his  authorized  agent, 
and  delivered  to  the  arbitrators,  or  one  of  them.  It  is  not  neces- 
sary in  any  case  that  the  ins'tTument  of  revocation  should  be  un- 
der seal.  Any  party  to  the  submission  may  thus  revoke  it,  whether 
he  is  a  sole  party  to  the  controversy,  or  one  of  two  or  more  parties 
on  the  same  side.     Code  of  Civil  Pro.  §  2383. 

The  revocation  need  not  be  expressed  in  any  particular  phrase- 
ology, or  according  to  any  given  form.  If  the  instrument  shows 
clearly  on  its  face  that  there  is  an  intention  to  revoke  the  sub- 
mission, that  will  be  sufficient,  even  though  the  instrument  does 
not  declare,  in  terms,  that  the  submission  is  revoked.  Frets  v. 
Frets,  1  Cow.  335,  341. 

§  7.  Umpires. 

The  term  "umpire"  is  sometimes  applied  to  a  single  arbi- 
trator, chosen  by  the  parties  themselves,  though  this  is  not  the 
usual  signification  of  the  word.  Generally,  an  umpire  is  under- 
stood to  be  a  person  to  whom  is  referred  the  final  decision  of  a 
matter  which  has  been  submitted  to  arbitrators,  in  the  event  of 
their  ultimate  disagreement  or  failure  to  decide  the  matters  sub- 
mitted to  them.  Sometimes  the  umpire  is  named  in  the  sub- 
mission ;  but,  more  generally,  the  submission  merely  provides  that 
he  shall  be  appointed  by  the  arbitrators. 

Where  a  submission  is  made  under  the  provisions  of  the  Code 
of  Civil  Procedure,  an  additional  arbitrator  or  an  umpire  cannot 
be  selected  or  appointed  unless  the  submission  expressly  so  pro- 
vides. Where  a  submission  made  either  under  the  Code  provisions 
or  otherwise  provides  that  two  or  more  arbitrators  therein  desig- 
nated may  select  or  appoint  a  person  as  an  additional  arbitrator 
or  as  an  umpire,  the  selection  or  appointment  must  be  in  writing. 
An  additional  arbitrator  or  umpire  must  sit  with  the  original  ar- 
bitrators upon  the  hearing.  If  testimony  has  been  taken  before 
his  selection  or  appointment,  the  matter  must  be  reheard,  unless 
a  rehearing  is  waived  in  the  submission,  or  by  the  subseq;ient 
written  consent  of  the  parties  or  their  attorneys.  Code  of  Civil 
Pro.  §  2367. 
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The  statute  has  made  material  changes  in  the  powers  and  au- 
thority of  an  umpire  as  previously  understood  (see  Lyon  v.  Blos- 
som, 4  Duer,  318,  324,  325),  and  in  the  mode  of  his  appointment 
at  common  law.  See  Elmendorf  v.  Harris,  5  Wend.  516,  23 
Wend.  628. 

The  statute  does  not  contain  any  provision  as  to  the  time  when 
the  umpire  should  he  appointed.  No  general  rule  can  be  enun- 
ciated for  all  cases  because  the  agreement  usually  controls  the  ques- 
sion.  Where  arbitrators  are  authorized  by  the  submission  to  select 
an  umpire,  to  decide  in  case  of  their  disagreement,  they  may  nomin- 
ate the  umpire  immediately,  and  without  waiting  until  a  disagree- 
ment has  arisen  between  them ;  and  it  is  said  to  be  the  fairest  way 
of  choosing  an  umpire.  Mayor  of  N.  Y.  v.  Butler,  1  Barb.  325 ; 
Butler  V.  Mayor  of  N.  Y.  1  Hill,  489,  493 ;  Van  Cortlandt  v.  Un- 
dcrhiU,  17  Johns.  405 ;  Day  v.  Hammond,  57  K  Y.  479. 

In  one  case,  it  is  said  that  there  is  a  wide  difference  between 
the  powers  and  authority  of  an  umpire  and  those  of  a  person  chosen 
to  act  with  others  as  an  arbitrator;  that,  where  an  umpire  has 
been  duly  appointed  and,  in  consequence  of  a  disagreement  of 
the  arbitrators,  has  entered  upon  the  performance  of  his  duties, 
the  authority  to  make  a  final  decision  on  all  the  matters  embraced 
in  the  submission  is  vested  exclusively  in  him;  that  thereupon 
the  original  powers  of  the  arbitrators  cease  to  exist;  that  he  is 
not  bound  to  consult  with  them  at  all ;  that  it  is  only  his  act  or 
decision  that  has  or  can  have  any  validity;  and  that,  if  all  the 
arbitrators  join  in  the  award,  they  do  so,  not  in  the  exercise  of 
any  remaining  power,  but  as  mere  strangers,  whose  signatures, 
although  they  may  not  vitiate  the  award,  are  superfluous  and 
unmeaning.  But  that,  when  two  arbitrators,  unable  to  agree, 
exercise  the  powers  given  by  the  submission  by  appointing  a  third, 
the  authority  to  make  an  award  is  vested  in  them  jointly ;  aud  that, 
even  when  an  award  made  by  only  two  of  them  is  good,  it  must 
be  shown  to  be  the  result  of  their  joint  deliberations.  Lyon  v.  Blos- 
som, 4  Duer,  318,  324,  325.  This  decision  was  made  before  the 
enactment  of  section  2367  of  the  Code,  and,  in  respect  to  the 
powers  of  an  umpire,  is  not  in  entire  harmony  with  it.  The  sec- 
tion referred  to  speaks  of  both  "an  additional  arbitrator"  and 
an  "umpire"  as  if  the  terms  referred  to  persons  of  a  distinct 
class ;  but  it  is  doubtful  if  there  is  any  sttbstantial  distinction  be- 
tween the  two.  See  Day  v.  Hammond,  57  N.  Y.  479,  484; 
Matter  of  Grening,  74  Hun,  62. 
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Where  the  submission  provides  that,  if  the  arbitrators  do  not 
make  an  award  within  a  limited  time,  the  umpire  shall  then  act, 
this  is  sufficient  to  authorize  the  umpire  to  act  after  the  expiration 
of  the  time  limited,  although  the  arbitrators  omitted  to  act  within 
that  time,  and,  therefore,  there  could  not  be  a  disagreement  be- 
tween them.  In  such  a  case,  the  authority  of  the  umpire  to  act  is 
founded  upon  the  omission  of  the  arbitrators  to  make  their  award 
within  the  time  limited.  McKinstry  v.  Solomons,  2  Johns.  57, 
60 ;  8.  C.  13  Johns.  27. 

§  8.  Hearing,  and  Proceedings  Thereon. 

It  is  a  fundamental  rule  in  every  proceeding  or  transaction,  in 
the  nature  of  a  judicial  hearing  or  ti-ial,  that  the  parties  shall 
have  an  opportunity  of  being  heard  by  giving  evidence  and  the 
arguments  of  counsel.  And,  if  arbitrators  proceed  to  make  an 
award  without  giving  the  party  against  whom  the  award  is  made 
any  notice  of  the  proceedings  on  the  hearing  under  the  submis- 
sion, such  award  will  be  void,  and  no  action  can  be  maintained 
upon  it.  Elmendorf  v.  Harris^  23  Wend.  628,  632 ;  Peters  v. 
NewUrlc,  6  Cow.  103. 

iN'otice  of  the  time  and  place  of  hearing  is  essential  to  the  va- 
lidity of  any  award,  unless  the  parties  expressly  and  clearly  agree 
to  waive  such  notice,  or  unless  such  waiver  is  clearly  to  be  im- 
plied from  the  submission.  Ih.;  Collins  v.  Yanderbilt,  8  Bosw. 
313;  Matter  of  Qrening,  74  Hun,  62;  Day  v.  Hammond,  57 
N.  Y.  479 ;  Code  of  Civil  Pro.  §  2368. 

An  award  is  entirely  void  if  made  without  the  appointment  of 
a  time  and  place  for  the  hearing  of  the  parties,  and  without  notice 
to  them,  and  an  opportunity  for  them  to  be  present  with  their 
witnesses,  and  of  being  heard  before  the  arbitrators.  Jordan  v. 
Hyait,  3  Barb.  275,  283,  284. 

There  is  no  legal  rule  declaring  what  is  a  sufficient  notice  of 
hearing,  and  that  matter  is  left  to  the  sound  discretion  of  the 
arbitrators.  Elmendorf  v.  Harris,  23  Wend.  628.  But  such  dis- 
cretion must  be  so  exercised  as  to  accomplish  the  object  in  view, 
which  is  a  full  and  fair  hearing  of  all  parties. 

It  was  formerly  held  that  the  arbitrators  ought  to  be  sworn 
before  hearing  the  case  where  the  submission  was  under  the  Ee- 
vised  Statutes,  but  that  the  parties  might  waive  the  oath,  either 
by  express  agreement,  or  by  going  on  with  the  proceedings  without 
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objee'tiion  on  that  account,  and  that  the  omission  of  the  oath  would 
be  an  irregularity  merely,  not  affecting  the  jurisdiction  of  the 
arbitrators.  Howard  v.  Sexton,  1  Denio,  440,  4  N.  Y.  157; 
Browning  v.  Wheeler,  24  Wend.  258 ;  Kelsey  v.  Darrow,  22  Hun, 
125.  See  Day  v.  Hammond,  57  K'.  Y.  479.  But,  under  the  Code, 
in  all  arbitrations,  statutory  or  otherwise,  the  arbitrators  must 
be  sworn  before  hearing  any  testimony,  unless  the  oath  is  waived 
by  the  written  consent  of  the  parties  to  the  submission  or  their, 
attorneys.  Code  of  Civil  Pro.  §  2369.  See  Matter  of  Grening, 
74  Hun,  62.  This  section  was  intended  to  provide  a  rule  of  evi- 
dence from  which  the  question  of  waiver  may  be  determined,  and 
no  other  form  of  waiver  will  be  recognized.  Flannery  v.  Sahagian, 
134  IST.  Y.  85.  The  failure  of  the  arbitrators  to  be  sworn,  in  the 
absence  of  the  statutory  waiver,  is  sufficient  ground  for  setting 
aside  their  award.  lb.;  Matter  of  Grening,  74  Hun,  62.  But  see 
Britton  v.  Hooper,  25  Misc.  388.  The  oath  of  the  arbitrators 
is  "faithfully  and  fairly  to  hear  and  examine  the  matters  in 
controversy,  and  to  make  a  just  award,  according  to  the  best  of 
their  understanding."  Code  of  Civil  Pro.  §  2369.  This  oath 
may  be  taken  before  a  judge,  clerk,  deputy  clerk,  or  special  deputy 
clerk  of  a  court,  a  notary  public,  mayor,  justice  of  the  peace,  a  city 
magistrate  of  any  of  the  cities  of  this  State,  or  police  justice  there- 
of, surrogate,  special  county  judge,  special  surrogate,  county  clerk, 
deputy  county  clerk,  special  deputy  county  clerk,  or  commissioner 
of  deeds  within  the  district  in  which  the  officer  is  authorized  to 
act.     Code  of  Civil  Pro.  §§  842,  2369. 

The  arbitrators,  or  a  majority  of  them,  whether  the  submission 
is  under  the  statute  or  otherwise,  may  issue  subpoenas  (Id.  §  854), 
and  require  any  person  to  attend  before  them  as  a  witness;  and 
they  have,  and  each  of  them  has,  the  same  powers,  with  respect 
to  all  the  proceedings  before  them,  which  are  conferred  by  the 
provisions  of  title  2  of  chapter  9  of  the  Code  upon  a  board, 
or  a  member  of  a  board,  authorized  to  hear  testimony.  Id.  §  2370. 
A  failure  to  administer  an  oath  to  a  witness  is  a  sufficient  ground 
for  setting  aside  and  vacating  an  award.  Matter  of  Grening,  74 
Hun,  60.  But  if  the  parties  waived  a  hearing  before  the  arbitra- 
tor, and  expected  and  intended  that  the  arbitrator  should  de- 
cide the  matters  submitted  to  him  upon  his  personal  knowledge 
and  inspection,  without  any  evidence  of  witnesses,  neither  can, 
after  the  award,  attack  it  on  the  ground  that  he  was  not  heard. 
Wiberly  v.  Matthews,  91  IST.  Y.  648;  Bedell  v.  Kennedy,  109 
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]Sr.  Y.  153.  See  Britton  v.  Hooper,  25  Misc.  388.  The  fact  that 
no  evidence  was  given  before  the  arbitrators  as  to  value  will  not 
invalidate  their  award,  if  they  are  experts  and  fixed  the  values 
from  personal  examination.  Cobb  v.  Dolphin  Mfg.  Co.  108  N. 
Y.  463. 

Where  a  witness  is  once  regularly  sworn,  that  will  be  sufficient, 
even  though  he  may  be  examined  at  several  different  times  at 
different  hearings ;  and  the  rule  is  the  same  in  case  of  an  enlarge- 
ment of  the  time  for  making  the  award,  and  a  hearing  after  such 
extension  of  time.  Bulloch  v.  Koon,  9  Cow.  30;  8.  C.  4  Wend. 
531. 

Where  arbitrators  hear  the  statemeiits  of  witnesses,  in  the  pres- 
ence of  one  party,  but  in  the  absence  of  the  other,  who  had  no 
notice  of  the  hearing  or  examination,  the  award  will  be  invalid 
and  void  as  to  the  absent  party.  Knowlton  v.  Miclcles,  29  Barb. 
465 ;  Walker  v.  Frobisher,  6  Ves.  Jr.  70 ;  Pepper  v.  Gorham,  4 
J.  B.  Moore,  148 ;  Matson  v.  Trower,  1  R.  &  M.  17.  For  the 
purpose  of  invalidating  the  award,  it  is  not  necessary  to  show 
that  the  arbitrators  acted  corruptly,  or  that  they  intentionally 
violated  their  duty.    lb. 

§  9.  Award,  when  to  be  Made. 

Where  no  time  is  limited  for  making  an  award,  the  arbitrators 
may  make  it  any  time,  and  it  will  be  valid.  Nichols  v.  Rensselaer 
County  Mui.  Ins.  Co.  22  Wend.  126.  Where  arbitration  bonds 
limit  the  time  within  which  the  award  must  be  made,  there  may 
be  a  valid  enlargement  or  extension  of  the  time  by  a  written  sealed 
agreement  between  the  parties.  Freeman  v.  Adams,  9  Johns. 
115. 

And  it  has  been  held  that,  where  there  is  a  submission  by 
mutual  bonds,  and  a  time  specified  in  the  bonds  within  which 
the  award  is  to  be  made,  there  may  still  be  a  valid  extension  of 
the  time  by  a  written  unsealed  agreement  between  the  parties. 
Bloomer  v.  Sherman,  5  Paige,  575.  So,  too,  it  has  been  held  that 
where  there  was  an  unauthorized  extension  of  the  time  for  the 
hearing,  and  the  parties  afterward  voluntarily  proceed  with  the 
hearing,  by  swearing  witnesses,  or  taking  part  in  the  proceedings, 
this  was  a  waiver  of  the  objection.  In  re  Hide,  8  Taunt.  694. 
But  the  Code  declares  that,  to  entitle  an  award  to  be  enforced 
as  therein  prescribed,  it  must  be  subscribed  by  the  arbitrators 
108 
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within  the  time  limited  by  the  submission,  if  any,  and  makes  no 
provision  as  to  waiver  or  extension  of  time.  See  Code  of  Civil 
Pro.  §  2372.  Where  the  arbitrators  enlarge  or  extend  the  time 
against  the  wishes  and  under  the  objection  of  the  parties,  or  either 
of  them,  the  award  subsequently  made  will  be  void  as  to  the  ob- 
jecting party.  Cole  v.  Blunt,  2  Bosw.  116;  Mason  v.  Wallis,  10 
Bam.  &  Cress.  107.  An  award  is  in  the  nature  of  a  judicial 
act,  and,  therefore,  it  will  be  void  if  made  and  published  on  Sun- 
day.   Story  V.  Elliot,  8  Cow.  27. 

As  soon  as  the  arbitrators  have  made  and  delivered  their  award, 
they  become  functus  officio,  and  their  power  is  at  an  end.  They 
cannot  afterwards  alter  their  award.  Flannery  v.  Sahagian,  134 
N.  Y.  85;  Herhst  v.  Hagenaers,  137  IST.  Y.  290. 

§  10.  Award,  by  Whom  Made. 

If  the  submission  is  made  under  the  provisions  of  the  statute, 
an  award  may  be  made  by  a  majority  of  the  arbitrators,  unless 
the  submission  requires  a  concurrence  of  all  the  arbitrators.  Code 
of  Civil  Pro.  §  2371.  And  where  a  cause  is  submitted,  under  the 
statute,  to  three  arbitrators,  who  hear  the  proofs  and  arguments 
of  the  parties,  and  the  cause  is  finally  submitted  to  them  for  de- 
cision, and  they  adjourn  to  a  specified  time  for  the  purpose  of 
making  their  award,  the  absence  of  one  of  the  arbitrators,  at  that 
time,  will  not  affect  the  right  of  the  other  two  arbitrators  to  pro- 
ceed and  make  a  valid  award.  Schultz  v.  Ilalsey,  3  Sandf.  405. 
And  it  will  not  make  any  difference  what  caused  the  third  arbitra- 
tor to  remain  away;  whether  it  was  because  he  believed  the  sub- 
mission revoked,  or  because  he  dissented  from  the  views  of  the 
majority  of  his  associates.     Ih. 

It  is  only  in  cases  of  submission  under  the  statute,  that  a  ma- 
jority can  make  a  valid  award,  in  the  absence  of  an  agreement 
or  stipulation  between  the  parties,  permitting  that  to  be  done. 
Under  a  common-law  submission  to  several  persons,  all  of  them 
must  join  in  making  the  award,  or  it  will  be  void,  unless  it  is 
expressly  provided  in  the  submission  that  a  less  number  may  make 
the  award.  Green  v.  Miller,  6  Johns.  39 ;  Cope  v.  Gilbert,  4 
Denio,  347.  In  the  case  last  cited,  there  was  a  parol  submission 
to  three  arbitrators.  Two  of  them  agreed  on  an  award,  but  the 
third  refused  to  join  in  it,  and,  in  an  action  upon  the  award  made 
by  such  majority,  it  was  held  void,  for  the  reason  that  it  was  not 
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valid  under  the  provisions  of  the  statute,  because  the  submission 
was  not  in  writing,  nor  good  at  common  law,  because  only  two 
concurred  in  the  award.  See  Bulson  v.  Lohnes,  29  ]S[.  Y.  291 ; 
Lock  V.  Filley,  14  Hun,  139. 

In  a  case  decided  under  the  Eevised  Statutes  before  the  present 
Code,  a  written  submission  of  matters  in  dispute  was  made  to 
three  arbitrators,  with  a  provision  that  the  award  should  be  made 
in  writing  under  the  hands  of  the  arbitrators,  "or  any  two  of 
them,"  and  be  ready  for  delivery  by  a  specified  day.  Only  two 
of  the  three  arbitrators  met  and  heard  the  proofs  and  allegations 
of  the  parties,  although  the  third  had  due  notice  of  the  time  and 
place  of  hearing,  and  appeared  there,  but  declined  to  take  any 
part  in  the  proceedings.  An  award  was  afterward  made  by  the 
two  arbitrators  who  heard  the  proofs  and  allegations,  and  in  an 
action  upon  the  award  it  was  held  that  the  hearing  had  not  been 
conducted  in  accordance  with  the  statute,  and  that,  as  it  had  not 
been  sanctioned  by  the  defendant,  the  award  was  a  nullity,  and 
no  action  could  be  maintained  upon  it;  that,  at  common  law,  be- 
fore the  Eevised  Statutes,  under  such  a  submission,  two  arbitra- 
tors might  lawfully  meet  and  hear  the  proofs  and  allegations  of 
the  parties,  where  the  third  had  due  notice,  but  refused  to  attend 
and  take  part  in  the  proceedings ;  and  an  award  made  by  the  two 
who  heard  the  matters  submitted,  under  such  circumstances,  was 
valid  and  binding;  but  that  the  Eevised  Statutes  had  changed  the 
rule,  and  that  upon  all  written  submissions  to  arbitrations  all 
the  arbitrators  must  meet  together  and  hear  the  proofs  and  alle- 
gations of  the  parties.    Bulson  v.  Lohnes^  29  N.  Y.  291. 

Where  the  submission  provides  that  the  decision  of  "a  ma- 
jority" of  the  arbitrators  shall  be  binding,  and  the  bond  provides 
that  the  award  shall  be  subscribed  "by  the  said  arbitrators,"  the 
submission  and  the  bond  will  be  construed  together,  and  an  award 
made  by  a  majority  of  the  arbitrators  will  be  valid.  Isaacs  v. 
Beth  Hamedash  8oc.  1  Hilt.  469. 

Where  two  arbitrators  are  appointed,  and  clothed  with  power 
to  select  a  third  one,  and  the  decision  of  a  majority  is  to  be  bind- 
ing, a  decision  by  a  majority  of  them  will  be  valid,  and  an  award 
made  by  them  binding,  notwithstanding  the  fact  that  the  first 
two  appointed  agree  with  the  third  one  that  his  decision  shall  be 
binding,  provided  that  agreement  is  abandoned,  and  all  of  the 
arbitrators  in  good  faith  exercise  their  own  judgment  upon  the 
matters  submitted.    Haff  v.  Blossom,  5  Bosw.  559. 
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Under  a  common-law  submission  to  two  arbitrators,  who  were 
authorized  to  choose  a  third  one  in  case  of  a  disagreement  between 
them,  if  such  third  arbitrator  is  chosen,  an  award  made  by  any 
two  of  them  will  be  valid,  although  the  third  one  may  dissent  and 
refuse  to  sign  the  award.  Battey  v.  Button,  13  Johns.  187.  Such 
a  mode  of  submission  necessarily  implies  an  authority  to  two  to 
make  the  award.    Ih. 

The  signing  of  an  award  is  of  itself  an  actual  concurrence  in 
it,  and  an  arbitrator  who  has  signed  an  award  cannot  be  per- 
mitted to  contradict  his  act  and  say  he  did  not  concur.  Campbell 
V.  ^Vestern,  3  Paige,  124. 

It  is  no  defense  to  an  action  upon  an  award  made  by  three 
arbitrators  to  show  that,  after  the  award  was  published,  one  of 
the  three  dissen'fced,  if  the  case  is  one  in  which  two  might  make 
a  valid  award.  Winship  v.  Jeivett,  1  Barb.  Ch.  173.  But  if  arbi- 
trators, who  are  appointed  by  an  arbitration  bond,  decline  to  act 
and  resign  their  authority,  which  is  accepted  by  the  parties,  any 
award  subsequently  made  by  such  arbitrators  will  be  void ;  and 
in  an  action  upon  such  an  award  parol  evidence  is  admissible  to 
show  such  resignation  and  acceptance  for  the  purpose  of  showing 
the  invalidity  of  the  award.  Relyea  v.  Ramsey,  2  Wend.  602. 
And  such  facts  constitute  a  bar  to  an  action  upon  the  award.    lb. 

§  11.  Requisites  of  an  Award. 

It  is  indispensable  to  the  validity  of  an  award  that  it  conforms 
to  the  terms  of  the  submission.  And,  for  that  reason,  the  award 
ought  never  to  include  any  matters  but  those  submitted  by  the 
parties  for  adjudication,  for,  if  it  embraces  matters  not  included 
in  the  submission,  it  will,  as  a  general  rule,  invalidate  the  entire 
award.  Hill  v.  Thorn,  2  Mod.  309 ;  Doyley  v.  Burton,  Ld.  Eaym. 
533;  Bonner  v.  Liddell,  1  Brob.  &  B.  80;  Culver  v.  Ashley,  17 
Pick.  98;  In  re  Williams,  4  Denio,  194;  Pratt  v.  Hackett,  6 
Johns.  14;  Cullen  v.  Shipway,  78  App.  Div.  130 ;  Dodds  v.  Hakes, 
114  IST.  Y.  463.  The  award,  to  be  valid,  must  be  within  the  submis- 
sion, certain  to  a  common  intent,  and  final.  Hiscock  v.  Harris, 
74  ISr.  Y.  108. 

If,  however,  the  portion  of  the  award  which  exceeds  the  sub- 
mission can  be  separated  from  the  rest  without  affecting  the  merits 
of  the  award,  it  may  be  rejected  as  surplusage,  and  the  rest  will 
stand ;  otherwise  the  whole  is  void.    McBride  v.  Hagan,  1  Wend. 
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326;  Martin  v.  Williams^  13  Johns.  264;  Cox  v.  Jagger,  2  Cow. 
638;  Gomez  v.  Garr,  6  Wend.  583,  9  Wend.  649;  Shrump  v. 
Parfitt,  84  Hun,  341 ;  Herbst  v.  Hagenaers,  137  1^.  Y.  290,  296 ; 
Stinesville  &  B.  Stone  Co.  v.  Wliite,  32  Misc.  135.  Where  an 
award  or  certificate  is  severable,  and  a  part  of  it  is  void,  if  that 
part  is  not  so  connected  with  the  rest  as  to  affect  the  justice  of 
the  case,  the  award  is  void  only  pro  tanto.  Neidlinger  v.  Onward 
Construction  Co.  107  App.  Div.  398 ;  citing  Herhst  v.  Hagenaers, 
137  K  Y.  290. 

The  award  should  not  only  be  limited  to  the  matters  submitted, 
but  it  ought  also  to  relate  solely  to  the  parties  to  the  submission. 
And,  therefore,  an  award  does  not  bind  or  affect  strangers  to  the 
submission;  and,  if  an  award  requires  a  stranger  to  do  any  act, 
it  will  be  void,  not  only  as  to  him,  but  it  will  also  be  void  as  to 
the  parties,  if  the  tinauthorized  part  of  the  award  cannot  be  sev- 
ered from  the  rest.  Philips  v.  Knightley,  2  Strange,  903 ;  Mar- 
tin V.  Williams,  13  Johns.  264;  Turner  v.  Swainson,  1  Mees.  & 
Wels.  572.  But  an  award  directing  one  party  and  others  to  con- 
vey certain  premises  to  the  other,  or  that  he  alone  should  pay  a 
certain  sum  in  money,  is  not  invalid  as  to  the  last  part.  Thornton 
V.  Carson,  7  Cranch.  596.  An  award  that  one  party  shall  cause 
a  stranger  to  do  certain  acts,  as  to  deliver  possession  of  land,  is 
void.  Martin  v.  Williams,  13  Johns.  264.  So,  an  award  is  void 
if  it  requires  the  party  to  make  a  payment  of  money,  or  to  do 
any  similar  act  to  a  stranger.  Bretton  v.  Prat,  Cro.  Eliz.  758 ; 
Adams  v.  Statham,  2  Lev.  235 ;  In  re  Laing  and  Todd,  13  C.  B. 
276. 

But  if  the  stranger  is  mentioned  in  the  award  as  a  mere  agent 
of  one  of  the  parties,  which  he  actually  is,  or  as  trustee,  or  as  in 
any  way  paying  for,  or  receiving  for  one  of  the  parties,  this  does 
not  invalidate  the  award.  Bird  v.  Bird,  Salk.  74 ;  Bedam  v.  Cleric- 
son,  Ld.  Kaym.  123 ;  Snook  v.  Hellyer,  2  Chit,  43. 

An  award  ought  to  be  complete,  and  include  and  decide  all  the 
questions  or  matters  specified  in  the  submission.  And,  if  an  award 
does  not  embrace  all  the  matters  within  the  submission  whiich 
were  brought  to  the  notice  of  the  arbitrators,  it  is  altogether  void. 
Houston  V.  Pollard,  9  Mete.  164;  Moore  v.  Oockcroft,  4  Duer, 
133 ;  Wright  v.  Wright,  5  Cow.  197.  But  where  a  party  objects 
to  an  award,  on  the  ground  that  it  does  not  embrace  all  of  the 
matters  submitted,  it  will  be  a  good  answer  to  the  objection  to 
show  that  such  party  himself  withheld  the  question  from  the  arbi- 
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trators.    Page  v.  Foster,  7  N.  H.  392 ;  Smith  v.  Johnson^  15  East, 
213. 

If  it  does  not  appear  that  anything  was  in  dispute  in  regard 
to  the  claims,  beside  what  is  comprehended  in  the  award,  or  if 
the  award  necessarily  includes  every  such  claim  and  decides  upon 
it,  it  is  enough;  and  it  is  no  objection  that  the  submission  shows 
that  the  parties  were  at  liberty  to  bring  forward  claims  not  speci- 
fied. Jaclcson  v.  Anihler,  14  Johns.  96.  And  arbitrators  are  pre- 
sumed to  have  acted  upon  all  matters  submitted  to  them  until 
the  contrary  is  shown.  Emery  v.  HitcJicocJc,  12  Wend.  156  ;  Par- 
sons V.  Aldrich,  6  K  H.  264;  N.  Y.  L.  &  W.  W.  Co.  v.  Schneider, 
119  N.  Y.  475.  But  see  King  v.  Bowen,  8  Mees.  &  Wels.  625; 
Pierce  v.  Morrison,  6  Hun,  235.  The  presumptions  and  intend- 
ments of  the  law  are  in  favor  of  the  validity  of  awards,  and  they 
are  upheld  unless  it  affirmatively  appears,  either  upon  the  face 
of  the  award  or  by  extrinsic  evidence,  that  the  arbitrators  ex- 
ceeded their  authority  or  failed  to  execute  the  powers  or  to  de- 
termine the  questions  submitted  to  them.  Awards  are  not  treated 
as  strictly  as  formerly,  and  they  are  interpreted  in  a  fair  and 
liberal  spirit  for  the  purpose  of  sustaining  them,  and  if  they  are 
fairly  susceptible  of  two  interpretations,  that  one  will  be  adopted 
which  will  render  them  valid.    Hiscoch  v.  Harris,  74  N.  Y.  108. 

Mutuality. — An  award,  to  be  mutual,  need  not  be  equal ;  nor 
is  it  necessary  that  the  same  acts,  in  the  same  unqualified  manner, 
should  be  awarded  on  each  side,  to  render  the  award  mutual ;  if  it 
puts  a  final  end  to  the  controversy  and  awards  mutual  releases,  it 
is  mutual.  Munro  v.  Alaire,  2  Gaines,  320.  And  it  is  no  objection 
to  the  award  that  one  party  is  required  to  perform,  on  his  part,  be- 
fore the  other  party  is  to  execute  a  release,  when  other  things  are 
awarded  to  be  done  by  the  latter,  independently  of  the  release.  Ih. 
Where  a  guardian  submits  a  claim,  made  by  his  ward,  to  arbitra- 
tion, and  an  award  is  made  thereon,  such  award  is  a  compliance 
with  the  rule  as  to  mutuality,  and  bars  the  infant's  action  upon 
the  original  cause  of  action.  Weed  v.  Ellis,  3  Gaines,  253.  So,  an 
award  which  orders  the  payment  of  a  sum  of  money,  for  an  al- 
leged trespass,  carries  on  its  face  the  evidence  of  mutuality,  be- 
cause the  award  will  be  held  to  be  a  satisfaction  of  the  matters 
submitted.    Purdy  v.  Delavan,  1  Gaines,  304. 

So,  where  a  submission  of  a  partnership  matter  to  arbitration 
is  executed  by  one  of  three  partners,  in  the  name  of  the  firm,  with 
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the  assent  of  ano'tlier  partner,  but  without  the  knowledge  or  ap- 
proval of  the  third,  the  award,  although  invalid  as  to  the  firm, 
is  binding  upon  the  partner  executing  the  submission,  and  upon 
the  one  assenting  to  it.  Harrington  v.  Higham,  15  Barb.  524. 
The  award  is  also  valid  as  to  the  opposite  party  to  the  submission ; 
and  there  is,  therefore,  no  want  of  mutuality  or  consideration  in 
the  agreement  of  submission,  notwithstanding  the  members  of 
the  firm  are  not  all  bound  by  it.    Ih. 

So,  where  the  submission  recited  that  there  were  certain  infants 
who  were  not  bound  by  the  submission,  and  one  of  the  adult  par- 
ties covenanted  that  the  infants  should  abide  by  the  award  and 
perform  it,  it  was  held  that  there  was  sufficient  mutuality,  and 
that,  though  the  submission  was  unauthorized  as  to  the  infants,  yet 
the  award  was  binding  vipon  the  adults.    Smith  v.  Van  Noslrand, 

5  Hill,  419. 

Reasonable. — Every  award  ought  to  be  reasonable;  and  if  it 
directs  or  awards  things  which  in  themselves  are  of  no  value  or 
advantage  to  the  parties,  or  which  are  out  of  all  proportion  to 
justice  and  the  requirements  of  the  case,  or  if  it  undertakes  to 
determine  for  the  parties  what  they  ought  to  determine  for  them- 
selves, as,  where  it  requires  that  the  parties  should  intermarry,  it 
will  be  void.  But,  since  the  parties  have  made  choice  of  their 
own  judge  in  the  matter,  the  courts  will  require  a  strong  case  of 
unreasonableness  to  be  made  out  before  they  will  interfere  and 
set  aside  the  award.  Wood  v.  Griffith,  1  Swanst.  43 ;  Brown  v. 
Brown,  1  Vern.  157 ;  Waller  v.  King,  9  Mod.  63  ;  Hardy  v.  Innes, 

6  J.  B.  Moore,  574.  And  an  award  will  not  be  set  aside  as  unrea- 
sonable merely  because  it  lays  a  burden  upon  one  of  the  parties, 
and  does  not  require  anything  of  the  other. 

Finality.—  An  award  ought  to  be  final  and  conclusive.  And 
the  reason  is  evident,  from  the  fact  that  the  law  favors  the  settle- 
ment of  disputes  instead  of  litigation,  and  an  arbitration  is  a 
mere  amicable  adjustment  through  the  intervention  of  arbitra- 
tors, although  the  matter  assumes  the  form  of  a  trial,  in  so  far 
as  the  parties  introduce  evidence  for  the  purpose  of  sustaining 
their  claims,  or  of  meeting  those  of  the  opposite  party.  But,  if 
an  arbitration  were  to  be  regarded  as  a  litigation,  the  rule  would 
still  be  the  same,  since  the  law  does  not  encourage  litigation. 

"Where  a  submission  relates  to  a  pending  action,  an  award  that 
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the  defendant  shall  pay  a  specified  sum  to  the  plaintiff,  and  that 
each  party  shall  settle  with  his  own  witnesses,  is  final,  and  pay- 
ment is  a  discharge  of  such  demand.  Weed  v.  JElliSj  3  Caines, 
253. 

An  award  which  directs  the  payment  of  a  specific  sum,  by  one 
party  to  the  other,  is  final  and  sufficient,  without  requiring  any 
release  to  be  given.  Solomons  v.  McKinstry,  13  Johns.  27 ;  8.  C. 
2  Johns.  57.  And  where  the  award  required  one  party  to  pay  to 
the  other  a  certain  sum,  with  interest  until  paid,  "as  the  plaintiff 
appeared  to  have  a  just  claim  on  the  defendant  for  that  sum,  or 
even  more,  if  insisted  on ;"  and,  "that  should  any  errors  in  addi- 
tion or  calculation  of  interest  be  found  in  the  account,  upon  proof 
thereof  being  made  by  the  defendant  to  the  plaintiff,  the  plaintiff 
should  immediately  refund  to  the  defendant  the  amount  thereof." 
it  was  held  that  the  award  was  final  and  valid.    lb. 

If  an  award  requires  the  payment  of  a  specific  sum  by  one 
party  to  another,  it  will  be  valid  and  final,  although  it  does  not 
direct  that  releases  shall  be  executed.  Byers  v.  Van  Deusen,  5 
Wend.  268.  But  it  is  essential  to  the  validity  of  an  award  that 
it  should  make  a  final  disposition  of  the  matters  embraced  in 
the  submission,  so  that  they  shall  not  become  the  subject  or  the 
occasion  of  future  litigation;  and,  therefore,  an  award  will  be 
void  where  it  directs  the  payment  of  a  certain  sum,  after  de- 
ducting what  has  been  paid,  without  furnishing  the  means  of  de- 
termining the  amount  which  has  been  paid.  Waite  v.  Barry,  12 
Wend.  377.  An  award  which  leaves  nothing  to  be  done  in  dis- 
posing of  the  whole  matter  in  controversy,  except  mere  ministerial 
acts,  such  as  the  selection  of  articles  equally  good  to  supply  any 
loss  which  might  accrue  in  certain  specified  things,  is  final  and 
valid.  Owen  v.  Boerum,  23  Barb.  187.  An  award  is  binding 
until  set  aside.  Mayer  v.  Phoenix  Assuraiice  Co.  124  App.  Div. 
241. 

Upon  a  submission  of  "all  matters  in  difference  between  the 
parties,"  an  award  directing  the  discontinuance  of  certain  actions 
between  the  parties,  and  that  each  party  should  pay  his  own  costs, 
is  valid  and  final.  Blanchard  v.  Lilley,  9  East,  497.  So  of  an 
award  in  a  similar  case,  that  all  suits  then  pending  between  the 
parties  should  cease.  Squire  v.  Grevell,  6  Mod.  33 ;  Ld.  Eaym. 
961;  Salk.  74.  Or  that  a  chancery  suit  should  be  dismissed. 
KnigU  v.  Burton,  6  Mod.  232 ;  Salk.  75. 
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Certainty. —  An  award  ought  always  to  be  certain  in  the  sense 
that  it  is  so  expressed  that  no  reasonable  doubt  can  be  enter- 
tained as  to  the  meaning  of  the  arbitrators,  the  effect  of  the 
award,  or  the  rights  and  duties  of  the  parties  under  it.  The 
object  of  a  submission,  and  the  policy  of  the  law  in  favoring 
arbitrations,  is  because  the  final  settlement  of  disputes  is  favored, 
and,  if  the  decision  were  not  certain  as  well  as  final,  the  ob- 
ject of  the  law  would  not  be  accomplished.  But  the  law  does  not 
require  an  unreasonable  or  an  impracticable  degree  of  certainty, 
and  the  general  rule  is  that  certainty  to  a  common  intent  is  suifi- 
cient.  Purdy  v.  Delavan,  1  Caines,  304;  Jackson  v.  Ambler,  14 
Johns.  96.  And  yet  the  tenns  of  an  award  ought  to  be  so  clear 
and  intellible,  that  every  one  who  reads  it  may  comprehend  it. 
Grcutz  V.  Gratz,  4  Eawle,  411.  An  award  must  be  so  plainly  ex- 
pressed as  to  leave  no  uncertainty  as  to  how  it  is  to  be  executed. 
Each  party  ought  not  only  to  know  what  he  is  required  to  do,  but 
he  ought  also  to  know  Avhat  he  may  compel  the  other  party  to 
perform.  And,  although  liberally  construed,  the  award  must  be 
certain  to  a  common  intent.  Schuyler  v.  Van  Der  Veer,  2  Caines, 
235.  And  where  an  award  directed  that  the  parties  should  "finish 
the  house"  between  them,  without  specifying  what  house,  and  that 
if  v.,  one  of  the  parties,  kept  "the  stove,"  without  saying  what 
stove,  it  was  held  that  the  award  was  void  for  uncertainty.  lb. 
So,  where  an  award  declared  that  one  of  the  parties  should  de- 
liver to  the  other  "his  right  and  claim  of  the  said  farm,"  but  no 
farm  had  been  mentioned  in  the  submission  or  any  previous  part 
of  the  award,  it  was  held  void  for  uncertainty.  Brown  v.  Hanker- 
son,  3  Cow.  70. 

Where  an  award  directs  the  payment  of  a  sum  of  money,  and 
requires  the  party  to  give  "good  and  sufficient  security  for  the 
payment,"  but  does  not  define  the  nature  of  the  security,  nor  de- 
clare whether  it  is  to  consist  of  real  or  personal  property,  nor  to 
what  extent,  it  will  be  void  so  far  as  it  relates  to  the  security. 
Jackson  v.  De  Long,  9  Johns.  43.  So  of  an  award  which  directs 
one  party  to  give  a  bond  to  the  other,  but  without  specifying  in 
what  sum  (Samons  Case,  5  Eep.  77 ;  Bacon  v.  Dubarry,  1  Ld. 
Eaym.  246)  ;  or  that  one  party  should  pay  £5,  and  other  small 
things  (Rudstan  v.  Yates,  March.  144)  ;  or  as  much  as  should 
be  due  in  conscience  (Watson  v.  Watson,  Styles,  28)  ;  or  as  much 
as  certain  land  should  be  worth  (Titus  v.  Perkins,  Skinner,  248)  ; 
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or  as  mucli  as  a  quarter  of  malt  should  be  worth  {Hurst  v.  Bam- 
hridgcj,  1  Eolle  Abr.  tit.  Arb.  Q.  pi.  7) ;  that  one  party  should 
give  up  a  certain  obligation,  dated  of  a  given  date,  but  not  other- 
wise identifying  it  {Sheppard  v.  Stites,  2  Halst.  90) ;  or  to  give 
up  "several  books."    Cockson  v.  Ogle,  1  Lutw.  550. 

The  foregoing  cases  show  sufRciently  what  will  nob  be  suffi- 
cient certainty.  And  a  few  cases  illustrative  of  the  certainty 
which  is  sufficient  will  now  be  noticed. 

If  an  award  orders  some  extrinsic  thing  to  be  done,  which  may 
be  certain,  it  will  be  intended  to  be  certain  until  the  contrary 
appears.  And  where  the  submission  relates  to  partnership  con- 
cerns, an  award  directing  one  party  to  pay  the  partnership  debts 
is  sufficiently  certain.  Case  v.  Ferns,  2  Hill,  75.  In  another  case 
the  parties  entered  into  an  indenture  reciting  partnership  trans- 
actions between  them,  and  agreeing  that  one  of  them  should  assign 
their  common  property  to  the  other,  and  that  their  accounts  should 
be  settled,  and  the  balance  due  between  them  paid;  and,  for  the 
purpose  of  settling  the  partnership  concern,  and  all  demands  be- 
tween them,  they  appointed  arbitrators.  The  award  directed 
"that  the  said  H.  pay  to  the  said  E.  $272.80,  with  interest,  ac- 
cording to  the  principles  of  the  within  bond,"  and  it  was  held  to 
be  sufficiently  certain.  Emery  v.  HiichcocJc,  12  Wend.  156.  And 
see  Dunn  v.  Warlters,  9  Mees.  &  Wels.  293 ;  Gray  v.  Gwennap, 
1  B.  &  Aid.  106. 

An  award,  like  a  deed,  may  be  made  certain  by  reference  to 
extrinsic  circumstances;  and  where  an  award  referred  to  extrin- 
sic circumstances  which  were  certain,  it  was  held  to  be  sufficiently 
certain.    JacJcsonv.  Amiler,  14  Johns.  96,  109,  111. 

So,  an  award  will  be  sufficiently  certain  for  the  purpose  of  an 
adjustment  of  a  loss,  on  a  policy,  if  data  are  given  from  which, 
by  calculation,  it  can  be  rendered  certain.  Ludlow  v.  Grozart,  3 
Johns.  Cas.  534.  And  where  the  time  of  payment  is  settled  by 
the  submission,  the  award  will  be  sufficiently  certain  if  it  merely 
fixes  the  amount.  Gomez  v.  Garr,  6  Wend.  583.  So,  where  one 
party  claimed  damages  of  another  for  injuries  sustained  by  the 
overflowing  of  water  by  reason  of  a  dam,  and  the  matter  was 
submitted  to  arbitTators,  who  made  an  award  showing  a  legal 
liability  on  the  part  of  the  person  against  whom  the  claim  was 
made,  and  the  award  determined  the  amount  to  be  paid,  but  did 
not,  in  words,  direct  payment  of  the  amount  to  the  injured  party, 
it  was  held  that  the  award  was  sufficiently  certain  and  final,  and 
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that  it  was  valid.  Jones  v.  Cuyler,  16  Barb.  576.  So,  under  a 
general  submission  by  partners  of  all  accounts,  dealings,  contro- 
versies, demands,  etc.,  as  vs^ell  individually  as  partnership  trans- 
actions and  concerns,  an  av7ard  that  one  of  the  parties  shall  have 
a  certain  brewery  jointly  owned  by  the  partners,  near  a  specified 
place,  is  sufficiently  certain,  although  it  was  not  mentioned  in 
terms  in  the  submission.  Byers  v.  Van  Deusen,  5  Wend.  268. 
So,  an  award  on  a  question  of  boundary  is  sufficiently  certain  if 
it  fixes  tlie  line,  and  shows  enough  to  enable  either  party  to  deter- 
mine whether  his  possession  corresponds.  Bacon  v.  Wither,  1 
Cow.  117. 

An  award  which  fixes  the  payment  of  a  sum  certain  will  not 
be  held  to  be  uncertain  merely  because  it  does  not  fix  the  time 
of  payment,  for  the  law  will  adjudge  it  to  be  payable  immedi- 
ately, or  within  a  reasonable  time.  FreemoM  v.  Baspoule,  2 
Brownl.  309 ;  Imlay  v.  Wikoff,  1  South.  132 ;  Blood  v.  Shine, 
2  Fla.  127. 

Awards  usually  direct  the  performance  of  certain  things,  abso- 
lutely, and  yet  an  award  in  the  alternative  is  valid.  And,  if  it 
directs  one  of  two  things  to  be  done  in  the  alternative,  and  either 
of  the  two  is  uncertain  or  impossible,  it  is  incumbent  on  the  party 
to  perform  the  other  of  them.  Simmonds  v.  Sw-aine,  1  Taunt. 
549  ;  Wharton  v.  King,  2  B.  &  Ad.  528. 

Where  an  award  furnishes  a  substantial  basis,  by  and  through 
which  the  parties  can,  by  calculation  or  otherwise,  work  out  the 
contemplated  result  in  accordance  with  the  principles  settled  by 
the  award,  and  in  accordance  with  the  rights  of  the  parties  therein 
declared,  it  will  be  regarded  as  sufficient.  Backus  v.  Foies,  20 
]N'.Y.  204;  Locke  v.  Filley,  14  Hun,  139.  And  see  Hiscock  v. 
Harris,  74  IST.  Y.  108,  114.  See  Herhst  v.  Hagenaers,  137  IST.  Y. 
290.  And  it  may  be  stated,  as  a  general  rule,  that,  if  the  award 
is  sufficiently  definite  to  be  obligatory  as  a  contract,  it  is  sufficiently 
definite  to  be  upheld  as  an  award.  Perkins  v.  Giles,  50  N.  Y. 
228. 

Possible. — The  law  does  not  attempt  to  enforce  impossible  con- 
tracts, nor  does  it  give  damages  for  their  nonperformance.  And 
the  same  principle  is  equally  applicable  to  awards.  For  that 
reason,  an  award  must  always  be  possible.  And  an  award  which 
directs  or  requires  an  impossible  thing  to  be  done  is  void.  The 
impossibility,  however,  must  be  one  which  relates  to  the  nature  of 
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the  thing  to  be  done,  and  not  that  of  a  mere  disability  of  the  party 
at  the  time  of  the  performance.  An  award,  directing  money  to 
be  paid  on  a  day  which  is  already  past,  or  to  give  up  a  deed  which 
the  party  never  had,  and  never  expects  to  have,  is  void.  But  an 
award,  which  directs  the  payment  of  money,  will  not  be  invalid 
because  the  party  has  no  money  to  pay  with  at  the  time  fixed  for 
its  payment,  because  the  award  creates  a  valid  debt  against  him, 
even  though  he  may  not  be  able  to  pay  it  at  present.  And  a  party 
cannot  avoid  an  award  on  the  ground  of  impossibility,  when 
such  impossibility  was  created  by  himself,  after  the  award  was 
made,  or,  if  it  was  done  before  that  time,  for  the  purpose  of  evad- 
ing an  expected  award.  Com.  Dig.  tit.  Arb.  E.  12.  The  im- 
possibility may  be  actual,  or  it  may  be  that  created  by  law,  for  an 
award  which  requires  that  a  party  should  do  what  the  law  forbids 
him  to  do  is  void,  either  in  the  whole  or  for  so  much  as  is  thus 
against  the  law,  if  that  can  be  severed  from  the  rest.  Turner  v. 
Swainson,  1  Mees.  &  Wels.  572;  Alder  v.  Savill,  5  Taunt.  454; 
Harris  v.  Curnow,  2  Chit.  594. 

Form  and  execution  of  an  award. —  The  common  law  does  not 
require  that  an  award  shall  be  in  any  particular  form.  If  the 
submission  is  a  verbal  one,  and  it  is  not  required  that  the  award 
shall  be  in  writing,  a  verbal  award  is  valid.  Valentine  v.  Valen- 
iine,  2  Barb.  Ch.  430. 

To  entitled  an  award  to  be  enforced  as  prescribed  in  the  Code, 
it  must  be  in  writing;  and,  within  the  time  limited  by  the  sub- 
mission, if  any,  subscribed  by  the  arbitrators  making  it ;  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be 
recorded;  and  either  filed  in  the  ofiice  of  the  clerk  of  the  court 
in  which,  by  the  submission,  judg-ment  is  authorized  to  be  en- 
tered upon  the  award,  or  delivered  to  one  of  the  parties  or  his 
attorney.  Code  of  Civil  Pro.  §  2372.  ISTo  judgment  can  be  en- 
tered upon  an  award  which  is  not  acknowledged,  proved  or  certi- 
fied according  to  these  requirements.  Matter  of  Grening,  74  Ilun, 
62. 

An  award  need  not  be  under  seal,  unless  the  submission  requires 
it;  and  the  mere  fact  that  the  submission  is  under  seal  does  not,  of 
itself,  make  it  necessary  that  the  award  should  be  sealed.  Owen 
V.  Boerum,  23  Barb.  187.  But  where  the  bond  of  submission  pro- 
vides that  the  award  shall  be  in  writing,  under  the  hands  and 
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seals  of  the  arbitrators,  an  award  under  their  hands,  but  without 
seals  is  bad.     Stanton  v.  Henry,  11  Johns.  133. 

Although  notice  of  hearing  is  necessary,  the  award  need  not  show 
on  its  face  that  the  parties  had  notice  of  the  hearing.  Mayor,  etc. 
of  N.  T.  V.  Butler,  1  Barb.  325.  So  where  an  award  is  made 
by  two  of  three  arbitrators,  under  a  submission  authorizing  an 
award  by  a  majority,  it  is  not  necessary  that  the  award  should 
show  on  its  face  that  all  met  and  heard  the  arbitration,  but  this 
may  be  shown  by  extrinsic  evidence.  AcMey  v.  Finch,  7  Cow. 
290 ;  Shultz  v.  Halsey,  3  Sandf.  405. 

Words  written  in  the  margin  of  an  award,  by  the  arbitrators, 
in  a  distinct  sentence,  and  before  the  execution  of  the  instrument, 
are  to  be  considered  as  a  part  of  the  award,  and  the  words  are  to 
receive  the  same  construction  as  though  inserted  in  the  body  of  it. 
Piatt  V.  Smith,  14  Johns.  368.  But  where  an  award  has  once  been 
completed  and  signed  by  the  arbitrators,  any  memorandum  in  the 
way  of  an  additional  award  will  be  invalid  and  no  part  of  the 
original  award ;  and  a  written  agreement  of  the  parties  adopting 
the  memorandum  will  not  make  it  a  part  of  the  award,  bxit  a  mere 
additional  agreement.  Moore  v.  Cochcroft,  4  Duer,  133,  140. 
Separate  awards  are  valid,  even  though  there  were  not  separate 
submissions;  but  the  awards  will  all  be  construed  as  one  instru.- 
ment  for  the  purposes  of  giving  construction  to  the  separate  parts. 
Ott  v.  Schroeppel,  5  N.  Y.  482,  reversing  8.  0.  7  Barb.  431. 
And  see  3  Barb.  60 ;  4  Barb.  250. 

When  the  arbitrators  have  completed  and  delivered  their  award, 
their  power  is  exhausted  and  a  subsequent  aM'ard  will  be  entirely 
void.  Doke  v.  James,  4  IST.  Y.  568 ;  Herbst  v.  Hagenaers^  137 
]Sr.  Y.  290;  Flannery  v.  Sahagian,  134  ~N.  Y.  85.  A  superflous 
or  unnecessary  signature  of  a  person  who  need  not  have  signed 
the  award  will  not  vitiate  it  if  it  is  otherwise  valid.  Ott  v. 
Schroeppel,  4  Barb.  250;  S.  G.  5  ¥.  Y.  482  iMay or,  etc.  of  N.  Y. 
V.  Butler,  1  Barb.  325. 

Delivery  of  award. —  Where  the  submission  fixes  a  time  for  the 
delivery  of  an  award,  tbe  arbitrators  must  complete  it  and  have 
it  ready  for  delivery  to  the  parties  at  that  time  or  it  will  be  void, 
unless  there  has  been  a  valid  extension  of  the  time  for  such  de- 
livery. 

Where  the  terms  of  the  submission  were  that  the  award  must 
be  ready  for  delivery  to  the  parties  by  a  specified  time,  it  must  be 
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ready  for  delivery  to  both  parties  at  that  time,  and  it  if  is  not 
the  award  is  void.  Pratt  v.  HacJcett,  6  Johns.  14.  It  is  of  no 
consequence  that  the  award  was  ready  for  delivery  to  one  of  the 
parties  it  if  was  not  ready  for  both.    lb. 

Where  a  submission  provided  that  an  award  should  be  ready 
for  delivery  on  or  before  a  specified  day,  as  either  of  the  par.ties 
should  desire  the  same,  and  there  was  no  proof  that  either  party 
desired  the  award  before  the  day  of  its  date  or  that  any  demand 
was  made  for  it  upon  the  arbitrators  on  the  day  named  for  delivery, 
bulti  it  was  proved  that  it  was  ready  for  the  parties  and  delivered 
when  it  was  called  for,  it  was  held  that  the  mere  fact  that  the 
award  was  dated  after  the  time  for  its  delivery  was  not  sufficient 
evidence  to  show  that  it  was  not  ready  for  delivery  on  the  proper 
day.  Oiuen  v.  Boerum.  23  Barb.  187,  196.  In  the  absence  of 
proof  the  presumption  will  be  that  the  arbitrators  performed  their 
duty,  and  that  the  av/ard  was  ready  at  the  time  fixed.     lb. 

A  submission  which  fixes  a  time  for  the  delivery  of  an  award 
by  a  specified  day  will  be  complied  with  if  the  arbitrators  have  the 
award  ready  for  delivery  at  the  appointed  time  but  refuse  to  de- 
liver it  to  the  parties  until  their  fees  are  paid.  Ott  v.  Schroeppel, 
3  Barb.  56 ;  N.  Y.  L.  &  W.  W.  Co.  v.  Schneider,  119  IST.  Y.  475. 

Where  arbitraitdon  bonds  require  the  award  to  be  in  writing, 
ready  for  delivery  to  the  parties  on  or  before  a  given  day,  and 
the  arbitrators  make  an  award  and  deliver  it  to  the  prevailing 
party,  but  they  do  not  make  any  counterpart  for  the  opposite 
party  nor  deliver  any  to  him,  the  award  will  be  a  nullity,  unless 
such  party  in  some  manner  waives  his  rights.  BucTc  v.  Wads- 
ivortli,  1  Hill,  321. 

The  only  mode  of  making  a  binding  award  under  such  bonds 
is  for  the  arbitrators  to  execute  two  parts  so  that  each  party 
shall  have  one,  unless  that  method  is  in  some  manner  expressly 
waived.  lb.  A  notice  by  one  of  the  parties  to .  the  arbitrators 
that  they  need  not  make  a  counterpart,  as  he  will  not  receive  it, 
will  be  a  waiver.  lb.  So  the  acceptance  of  a  sworn  copy  instead 
of  the  original  will  also  be  a  waiver.  lb.;  Sellick  v.  Addams,  15 
Johns.  197.  So  where  it  appeared  that  before  the  day  fixed  by 
the  submission  for  the  delivery  of  the  award,  the  award  was  duly 
executed  and  produced  to  the  parties,  and  twice  read  over  to  the 
defendant,  who  appeared  satisfied  with  it  and  promised  to  perform 
it,  and  also  made  a  part  payment  upon  it,  but  did  not  require  the 
award  or  a  copy  of  it,  this  was  held  to  be  a  waiver  by  the  defendant 
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of  the  right  to  subsequently  demand  a  delivery  of  a  duplicate 
or  a  copy  of  the  award.    Perkins  v.  Wing,  10  Johns.  143. 

Where  the  matter  submitted  to  arbitrators  is  to  fix  the  value 
of  work  and  services  done  by  one  party  for  the  other,  it  will  be 
sufficient  to  deliver  an  award  fixing  such  amount;  and  it  is  not 
necessary  to  deliver  a  statement  of  the  items  taken  into  account 
by  the  arbitrators.    Efner  v.  Shaw,  2  Wend.  567. 

Construction. — As  a  general  rule  of  construction,  awards  are 
favored  by  the  law,  and  they  are  enforced  when  this  can  justly 
and  legally  be  done.  It  will  be  sufficient  if  the  intention  of  the 
arbitrators  can  be  ascertained  from  the  award  with  reasonable 
certainty;  and  if  the  intention  of  the  award  is  not  open  to  any 
legal  objection,  a  very  liberal  construction  will  be  allowed  either 
as  to  matters  of  form  or  of  expression. 

The  court  will  incline  to  that  view  which  will  render  the  award 
valid  instead  of  that  which  would  declare  it  void,  and  it  will  be 
liberally  construed  for  the  purpose  of  upholding  it.  Jackson  v. 
AmUer,  14  Johns.  96,  103 ;  Hiscoch  v.  Harris,  74  K  Y.  108. 

If  the  words  of  an  award  are  so  comprehensive  that  they  may 
■  include  matters  not  within  the  submission  it  will  still  be  presumed 
that  nothing  was  awarded  beyond  the  authority  conferred  unless 
the  contrary  be  expressly  shown.  Solomons  v.  McKinstry,  13 
Johns.  27 ;  S.  C.2  Johns.  57 ;  Alder  v.  Savill,  5  Taunt.  454.  So 
if  the  words  of  the  award  are  less  comprehensive  than  those  of 
the  submission,  it  will  be  construed  that  what  was  omitted  was  not 
controverted,  unless  the  contrary  be  also  shown.  Knight  v.  Bur- 
ton, 6  Mod.  231;  Middleton  v.  Weelcs,  Cro.  Jac.  200;  Vanvivee  v. 
Vanvivee,  Cro.  Eliz.  177 ;  Roberts  v.  Mariett,  2  Saund.  188. 

A  misrecital  does  not  vitiate  an  award.  And  where  the  sub- 
mission was  special  of  one  matter  only,  but  the  award  recited  a 
general  submission  of  all  matters,  and  though  it  directed  payment 
of  a  sum  of  money  in  full  of  all  differences  expressed  in  the  con- 
dition of  the  arbitration  bond,  it  was  held  that  the  award  was 
valid.  Dihlee  v.  Best,  11  Johns.  103.  A  variance  is  equally  un- 
important. And  where  the  submission  stated  that  the  controversy 
was  on  a  contract  dated  March  20th  and  the  award  related  to  a 
contract  dated  March  21st,  it  was  held  that  the  award  was  valid 
and  the  variance  no  injury,  especially  when  there  was  no  pretense 
that  there  was  any  more  than  one  contract  or  one  controversy 
between  the  parties.    Schultz  v.  Halsey,  3  Sandf.  405. 
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Where  there  is  a  contradiction  in  the  wording  of  an  award,  so 
that  the  first  and  the  last  parts  of  the  award  are  irreconcilable, 
the  words  in  the  latter  part  of  the  instrument  will  be  rejected 
and  those  of  the  former  part  prevail,  especially  where  the  former 
part  is  a  final  award  and  the  latter  clause  a  mere  conditional  pro- 
vision.    Cox  V.  Jagger,  2  Cow.  638. 

If  an  award  is  bad  in  part  and  good  in  part  it  will  be  wholly 
void  if  the  parts  are  so  dependent  that  they  cannot  be  separated. 
Schuyler  v.  Van  Der  Veer,  2  Caines,  235.  So  where  an  aAvard  is 
void  in  one  particular  only,  but  that  relates  to  the  only  act  which 
one  of  the  parties  is  to  do  and  it  is  the  consideration  intended  for 
the  act  required  on  the  other  side,  the  whole  is  void.  Brown  v. 
Ilanherson,  3  Cow.  70. 

But  where  a  part  of  an  award  is  void,  if  it  is  not  so  connected 
with  the  rest  of  it  as  to  affect  the  justice  of  the  case,  and  the  valid 
part  may  be  separated,  the  award  will  be  void  so  far  only  as  the 
void  part  is  concerned.  Ih.;  Martin  v.  Williams,  13  Johns.  264; 
Jachson  v.  Ambler,  14  Johns.  96;  Cox  v.  Jagger,  2  Cow.  638; 
Harrington  v.  Higham,  15  Barb.  524;  Shrump  v.  Parfitt,  84  Hun, 
341;  Herhst  v.  Hagenaers,  137  N.  Y.  290,  296;  Stinesville  &  B. 
Stone  Co.  v.  WUte,  32  Misc.  135. 

§  12.  Action  for  Breach  of  Submission. 

An  action  will  not  lie  on  the  penalty  of  an  arbitration  bond 
for  the  nonperformance  of  an  award  when  the  award  was  not  made 
within  the  time  specified  in  the  bond,  even  though  the  parties,  by 
an  agreement  under  their  hands  and  seals  indorsed  upon  the  bond, 
had  enlarged  the  time,  and  the  award  was  made  within  such  en- 
larged time.  Freeman  v.  Adams,  9  Johns.  115 ;  Myers  v.  Dixon, 
2  Hall,  456.  The  proper  remedy  is  on  the  submission  implied  in 
the  agreement  to  enlarge  the  time.  Ih.  And  the  bond,  the  agree- 
ment to  extend  the  time,  the  making  of  the  award  and  a  breach 
of  its  requirements  may  all  be  set  out  in  the  same  complaint  and 
will  constitute  a  valid  cause  of  action.    Ih. 

Where  matters  have  been  mutually  and  properly  submitted  to 
arbitrators  under  legal  arbitration  bonds,  and  one  of  the  parties 
revokes  the  submission  after  the  hearing  has  been  commenced  but 
before  the  award  has  been  made,  and  he  then  commences  an  ac- 
tion against  the  other  party  to  the  submission  to  recover  the  claims 
thus  submitted,  the  defendant  may  set  up  as  a  counterclaim  the 
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damages  which  he  has  sustained  by  reason  of  the  revocation  if  the 
action  is  brought  in  a  court  of  record.  Curtis  v.  Barnes,  30  Barb. 
225. 

Defendant  as  administrator  having  agreed  with  plaintiff  to 
submit  differences  existing  between  them  to  the  final  decision  of 
an  arbitrator,  revoked  the  submission  without  cause:  Held,  that 
plaintiff  was  entitled  to  maintain  an  action  for  her  damages  aris- 
ing from  defendaut's  breach  of  the  agreement,  and  under  Code  of 
Civil  Procedure,  section  1815,  could  sue  him  both  individually 
and  as  administrator,  it  being  uncertain  in  which  capacity  he  was 
liable.  Magoun  v.  Magoun,  84  App.  Div.  232 ;  Metropolitan  Trust 
Co.  V.  McDonald,  52  App.  Div.  424.  If  the  action  is  brought  in  a 
justice's  court  and  the  defendant  is  not  permitted  to  recover  his 
damages  as  a  counterclaim,  he  may  still  have  his  remedy  by  bring- 
ing a  cross-action  for  the  recovery  of  his  damages.  And  in  such 
an  action  the  measure  of  damages  is  not  the  amount  of  the  penalty 
of  the  bond  but  merely  the  actual  damages  sustained,  which  will 
include  witnesses'  fees  and  such  other  reasonable  expenses  as  were 
incurred  in  and  about  the  prosecution  of  the  arbitration.  Allen 
V.  Watson,  16  Johns.  205 ;  Curtis  v.  Barnes,  30  Barb.  225.  And 
see  Cope  v.  Gilbert,  4  Denio,  347. 

But  where  there  has  been  a  submission  of  matters  to  arbitra- 
tors, under  a  contract  which  provided  that  the  matters  should  be 
settled  by  impartial  appraisers,  and  in  pursuance  thereof  an  award 
is  made  which  is  void,  this  will  render  the  arbitrators  incompe- 
tent to  act  further  in  the  matter,  and  if  one  of  the  parties,  on 
the  request  of  the  other,  refuses  to  submit  the  matter  to  new  arbi- 
rators,  the.pary  so  making  such  request  may  lawfully  sue  at  law 
for  the  recovery  of  his  demand.  Mayor  of  N.  Y.  v.  Butter,  1  Barb. 
326.  And  the  party  sued  cannot  insist  upon  the  agreement  to 
arbitrate  as  a  bar  to  the  action  or  si  nonperformance  of  a  condition 
precedent  when  he  himself  has  caused  the  nonperformance.    lb. 

§  13.  Effect  on  Fending  Actions. 

It  is  a  rule  of  very  extensive  application  that  a  submission  to 
arbitration  of  matters  involved  in  a  pending  action  will  operate 
as  a  discontinuance  of  such  action.  McNulty  v.  Solley,  95  N".  Y. 
245.  And  the  mere  submission  of  the  cause  to  arbitrators  is  a 
discontinuance  of  it,  although  the  arbitrators  never  take  or  con- 
sent to  take  upon  themselves  the  burden  of  the  submission. 
109 
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Larlcin  v.  Bobbins^  2  Wend.  505 ;  Camp  v.  Boot,  18  Johns.  22. 
And  see  Wells  v.  Lain,  15  Wend.  101 ;  Baldwin  v.  Barrett,  6  Sup. 
Ct.  (T.  &  C.)  362 ;  4  Hun,  119.  The  effect  will  be  the  same  even 
if  the  submission  is  void.    Keep  v.  Keep,  17  Hun,  152. 

A  submission  to  arbitrators  of  the  matters  and  controversies 
involved  in  a  partition  action  is  a  discontinuance  of  such  action. 
Jordan  v.  Hyatt,  3  Barb.  275. 

The  mere  submission  to  arbitration  of  a  matter  pending  in  a 
suit  in  a  court  of  record,  when  it  is  not  followed  by  an  award,  is 
not  pleadable  in  bar,  but  at  most  only  operates  as  a  discontinu- 
ance. Smith  v.  Barse,  2  Hill,  387.  And  in  sucli  a  case,  if  the 
plaintiff  attempts  to  proceed  in  the  action  after  such  submission, 
the  defendant's  remedy  is  by  motion  to  the  court  and  not  by 
answer.  lb.  But  in  a  justice's  court,  if  a  cause  is  submitted  to 
arbitration  after  issue  joined,  the  defendant  may  set  that  up  in 
his  answer  in  abatement  by  way  of  answer  puis  darrein  continu- 
ance, which  will  be  sufficient  to  defeat  the  action.  Bessequie  v. 
Brownson,  4  Barb.  541.  If  such  an  answer  is  overruled  and 
disregarded,  on  the  ground  that  it  cannot  properly  be  interposed 
in  a  justice's  court,  the  decision  will  be  erroneous.  lb.  And  if 
such  answer  is  disregarded  after  a  proper  offer  of  it,  the  defend- 
ant will  not  waive  his  right  to  insist  that  the  action  was  discon- 
tinued by  the  arbitration,  even  though  he  should  appear  at  the 
trial  and  examine  witnesses.  lb.  But,  although  a  submission 
to  arbitration  is  a  discontinuance  of  a  pending  action,  the  defend- 
ant may  waive  that  matter  as  a  defense  to  the  action :  and  if, 
after  such  submission,  he  voluntarily  proceeds  in  the  defense  of 
the  action,  by  appearing  at  the  trial  and  defending  it  by  cross- 
examining  the  plaintiff's  witnesses  and  addressing  the  jury  with- 
out objecting  either  by  motion  or  answer,  he  will  be  held  to  have 
waived  the  defense.     People  v.  Onondaga  0.  P.  1  Wend.  314. 

An  oral  submission  of  the  subject-matter  of  a  pending  action 
is  valid  and  operates  as  a  discontinuance,  even  when  the  action  is 
pending  in  a  court  of  record.  Wells  v.  Lain,  15  Wend.  99.  It 
is  not  a  proceeding  in  a  cause,  under  the  rule  of  the  court,  which  re- 
quires written  stipulations  in  relation  to  proceedings  in  an  ac- 
tion,   lb. 

Where  an  appeal  is  pending  in  a  county  court  from  a  judgment 
rendered  by  a  justice  of  the  peace,  a  submission  to  arbitrators, 
which  provides  "that  the  appeal"  is  discontinued,  operates  to 
discontinue  the  appeal;  but  if  the  arbitrators  do  not  make  any 
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award,  the  judgment  rendered  by  the  justice  \\ill  remain  in  full 
force.    Miller  v.  Van  Anken,  1  Wend.  516. 

But  where  an  appeal  had  been  taken  from  a  justice's  judgment 
to  the  County  Court,  and  the  parties  afterward  agreed  to  arbitrate 
the  subject-matter  of  the  action,  and  the  submission  contained  a 
clause  providing  that  "all  further  proceedings  in  said  suit  at  law 
are  to  be  hereby  stayed  and  ended,  and  the  award  or  determina- 
tion of  the  said  arbitrators  in  the  said  matter  is  to  be  final,"  and 
the  arbitrators  finally  failed  to  make  any  award,  it  was  held  that 
the  submission  not  only  put  an  end  to  the  appeal  but  extinguished 
the  right  to  sue  upon  the  justice's  judgment.  Van  Slyke  v.  Let- 
tice,  6  Hill,  610.  Such  a  submission,  by  bonds  of  arbitration, 
will  be  held  to  blot  out  and  end  the  suit  at  law  from  its  com- 
mencement before  the  justice  to  its  termination  in  the  County 
Court  by  the  substituted  arrangement  to  arbitrate.  Ih.  And  see 
Qrosvenor  v.  Hunt,  11  How.  355. 

§  14.  Conclusiveness  of  an  Award. 

After  a  fair  and  legal  submission  and  award,  the  parties  are  pre- 
cluded from  litigating  on  the  original  matters  submitted,  unless 
there  has  been  corrupt  or  improper  conduct  on  the  part  of  the 
arbitrators.  Shephard  v.  Watrous^  3  Caines,  166.  A  valid  award 
merges  the  original  cause  of  action  and  bars  an  action  thereon. 
Coleman  v.  Wade,  6  N.  Y.  44;  Wiherly  v.  Matthews,  91  IST.  Y. 
648 ;  N.  Y.  L.  &  W.  W.  Co.  v.  Schnieder,  119  IST.  Y.  475. 

Where  there  is  a  submission  between  a  creditor  and  the  princi- 
pal debtor,  in  relation  to  a  lease,  and  an  award  is  made  which 
extends  the  time  for  payment  by  the  debtor  beyond  that  fixed  in 
the  lease,  such  award  will  discharge  tbe  sureties  for  the  perform- 
ance of  the  lease.    lb. 

After  a  proper  submission  of  a  matter  to  an  arbitrator  and  a 
valid  award  by  him  thereon,  such  award  is  a  bar  to  any  action 
upon  the  matter  so  submitted,  even  though  the  award  has  not 
been  performed.  Brazil  v.  Isham,  12  IST.  Y.  9;  8.  C.  1  E.  D. 
Smith,  437. 

Where  there  is  a  submission  of  all  matters  in  difference  between 
parties,  and  a  legal  award  thereon,  such  award, will  have  a  more 
extensive  influence  in  extinguishing  claims  or  demands  between 
the  parties  than  a  verdict  would  upon  any  complaint,  however 
broadly  it  may  be  drawn.     An  award  settles  and  quiets  forever 
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all  questions  and  matters  fairly  within  the  meaning  and  intention 
of  the  submission;  and  this  is  so,  even  though  the  arbitrators  ne- 
glected to  pass  upon  some  of  the  matters  submitted  to  them.  Such 
would  be  the  effect  of  a  judgment,  and  there  is  no  difference  in 
that  respect  between  an  award  and  a  judgment.  LoweTistein  v. 
Mcintosh,  37  Barb.  251. 

It  was  agreed  between  two  partners  and  a  creditor  of  the  iirm 
that  it  should  be  submitted  to  arbitrators  to  divide  and  appropri- 
ate the  assets  for  the  payment  of  debts  as  they  deemed  fit,  and 
that  they  should  also  determine  which  of  the  partners  should  pay 
the  creditor,  and  that  the  other  should  be  discharged;  and  it  was 
held  that  such  submission  constituted  a  sufficient  consideration 
for  the  creditor's  agreement,  and  that  an  award  discharging  one 
of  the  partners  was  a  bar  to  an  action  against  him  by  such  creditor. 
Backus  V.  Fohes,  20  N.  Y.  204. 

An  award  is  conclusive  as  to  any  matter  to  which  the  submis- 
sion extends,  whether  it  was  laid  before  the  arbitrators  or  not. 
Fidler  v.  Cooper,  19  "Wend.  285 ;  Lowenstein  v.  Mcintosh,  37 
Barb.  251 ;  Smith  v.  Van  Nostrand,  5  Hill,  419. 

Where  a  defendant  wishes  to  insist  upon  the  defense  that  the 
matter  in  litigation  has  been  determined  by  a  previous  arbitration 
and  award,  he  must  set  up  the  defense  in  his  answer  or  it  will  not 
be  available.  Brazil  v.  Isham,  12  JST.  Y.  9.  And  this  is  the  rule, 
even  though  the  fact  that  there  was  an  award  should  appear  from 
the  plaintiff's  evidence.     lb. 

If  a  defendant  relies  upon  an  award  as  a  defense,  he  must  not 
only  set  it  up  in  his  answer  but  also  prove  the  execution  of  the 
submission  by  each  party  or  the  agreement  and  promise  by  each, 
if  there  was  no  submission  in  writing,  because  the  promise  of  one 
party  is  the  consideration  for  the  promise  of  the  other.  Antram 
V.  Chace,  15  East,  209;  Houghton  v.  Houghton,  37  Me.  72. 

§  15.  Impeaching  Awards. 

An  award  may  be  regular  in  form  and  apparently  valid,  so  far 
as  the  instrument  shows,  and  yet  it  may  be  liable  to  be  set  aside 
or  held  to  be  void.  Where  the  submission  is  made  under  the 
provisions  of  the  statute  authorizing  the  entry  of  a  judgment  upon 
the  award,  there  are  various  grounds  upon  which  such  court  may 
set  aside  the  award.  These  are  clearly  stated  in  the  statute.  See 
Code  of  Civil  Pro.  §  2374.     The  mode  provided  by  the  statute 


AEBITRAMENT  AND  AWARD.  1733 

for  vacating  an  award  is  by  motion.  Code  of  Civil  Pro.  §§  2374, 
2376.  But  as  this  remedy  is  not  available  in  a  justice's  court  it  is 
unnecessary  to  consider  it  here. 

A  motion  may  also  be  made  to  modify  or  correct  the  award. 
See  Code  of  Civil  Pro.  §§  2375,  2376.  An  award  not  having  been 
attacked  by  motion  for  fraud,  corruption,  misconduct  or  other 
reason  under  Code  of  Civil  Procedure,  sections  237-4,  2375,  and 
the  motion  for  confirmation  not  having  been  opposed,  an  action 
to  set  it  aside  will  not  lie  upon  the  ground  that  the  arbitrator  erred 
in  his  conckisions  of  law.  Dobson  v.  Central  Eailroad  of  New 
Jersey,  78  IST.  Y.  Supp.  82 ;  citing  Matter  of  WilUns,  169  IST.  Y. 
494.  An  appeal,  pursuant  to  Code  of  Civil  Procedure,  section 
2381,  from  a  judgment  entered  upon  the  award  of  an  arbitrator  to 
whom  questions  of  law  were  submitted  under  an  agreed  statement 
of  facts,  presents  for  review  only  such  questions  as  have  been 
raised  by  a  motion  under  sections  2374  and  2375,  and  where  no 
such  application  has  been  made  in  the  case,  the  award  cannot  be 
reviewed.  Matter  of  Wilkins,  169  IST.  Y.  494.  But  this  remedy  is 
not  available  in  a  justice's  court. 

There  are  cases,  however,  in  which  awards  will  be  held  invalid 
in  any  court  in  which  the  question  may  arise,  and  some  of  these 
cases  may  be  appropriately  considered. 

It  may  always  be  shown  as  a  defense  to  an  action  upon  an 
award  that  the  arbitrators  exceeded  their  authority.  Butler  v. 
Mayor  of  New  YorTc,  7  Hill,  329  ;  Briggs  v.  Smith,  20  Barb.  409  ; 
Borrowe  v.  MilbanJc,  5  Abb.  28 ;  In  re  Williams,  4  Denio,  199. 
And  oral  evidence  may  be  given  to  invalidate  an  award,  by  show- 
ing that  the  arbitratbrs  exceeded  their  powers,  even  though  the 
submission  and  award  are  in  writing  and  under  seal.     Ih. 

Although  arbitrators  may  exercise  a  proper  discretion  as  to  the 
notice  to  be  given  of  a  hearing  before  them,  this  does  not  author- 
ize them  to  hear  and  determine  a  cause  without  any  notice  of 
hearing.  And  an  award  which  is  made  without  any  notice  of 
hearing  to  the  losing  party  is  void,  .and  the  defense  may  be  set 
up  in  an  action  at  law  upon  the  bond.  Elmendorf  v.  Harris,  23 
Wend.  628;  Peters  v.  Newhirh,  6  Cow.  103;  Jordan  v.  Hyatt,  3 
Barb.  275 ;  Collins  v.  Vanderbilt,  8  Bosw.  313.  And  if  a  part  of 
the  evidence  is  taken  in  the  absence  of  the  losing  party,  and  with- 
out notice  to  him  that  such  evidence  was  to  be  taken,  this  will 
render  the  award  invalid.  Collins  v.  Vanderbilt,  8  Bosw.  313 ; 
Walker  v.  Frobisher,  6  Ves.  Jr.  70;  Knowlton  v.  Mickles,  29 
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Barb.  465.  But  unless  it  is  in  some  case  like  those  already  no- 
ticed or  such  as  show  fraud  or  corruption  in  making  the  award, 
the  general  rule  is  that  an  award  cannot  be  reviewed  upon  the 
merits,  especially  in  a  collateral  action.  See  FudicJcar  v.  Guard- 
ian Mut.  Life  Ins.  Co.  62  IST.  Y.  392;  Masury  v.  Whiton,  111 
]Sr.  Y.  679;  Shrump  v.  Parfitt,  84  Hun,  341.  It  is  a  principle 
of  extensive  application  that  the  court  will  not  inquire  at  all  into 
the  merits  of  the  matters  arbitrated  nor  take  into  consideration 
any  such  legal  objections  as  appear  upon  the  face  of  the  award, 
except  such  objections  as  may  go  to  show  misbehavior  on  the  part 
of  the  arbitrators.  Perkins  v.  Wing,  10  Johns.  143 ;  Newland  v. 
Douglass,  2  Johns.  62.  In  an  action  upon  an  award,  parol  evi- 
dence is  not  admissible  to  show  that  the  arbitrators  committed 
errors  or  mistakes  in  relation  to  the  matters  submitted  to  them,  for 
the  reason  that  such  errors  or  mistakes  cannot  be  corrected  in  a 
court  of  law.  Briggs  v.  Smith,  20  Barb.  409.  As  to  the  power 
of  the  court  to  set  aside  or  correct  awards  made  in  pursuance  of 
the  statute,  see  Code  of  Civil  Pro.  §§  2374-2377. 

In  an  action  upon  an  award  it  is  no  defense  that  the  award  is 
contrary  to  law.  Jackson  v.  Amhler,  14  Johns.  96,  105;  Shep- 
hard  v.  Watrous,  3  Caines,  166 ;  Cranston  v.  Kenny,  9  Johns.  212 ; 
Mitchell  V.  Bush,  7  Cow.  185.  The  same  rule  prevails  where  the 
mistake  relates  to  a  matter  of  fact.  lb.  The  decision  of  the  arbi- 
trators is  conclusive,  as  well  in  respect  to  questions  of  law  as  to 
those  of  fact.  Emmet  v.  Hoyt,  17  Wend.  410 ;  Winship  v.  Jewett, 
1  Barb.  Ch.  173 ;  FudicJcar  v.  Guardian  Mut.  Ins.  Co.  62  ]Sr.  Y. 
392,  400;  Perkins  v.  Giles,  50  IS^.  Y.  228;  Morris  Bun  Coal  Co. 
V.  Salt  Co.  58  IST.  Y.  667.  And  this  is  especially  true  where  the 
award  has  been  accepted  and  executed.  De  Castro  v.  Pratt,  56 
How.  484. 

JSTor  can  an  action  at  law  be  sustained  for  the  purpose  of  recover- 
ing an  amount  which  was  awarded  by  the  arbitrators  in  conse- 
quence of  a  mistake  in  the  subtraction  of  figures  in  making  up 
their  award.  Newland  v.  Douglass,  2  Johns.  62.  So  where  arbi- 
trators made  mistakes  as  to  the  measurements  of  work  and  as  to 
the  prices  allowed  for  it,  this  will  not  be  a  ground  of  impeaching 
the  award  in  an  action  at  law,  and  the  fact  that  the  party  in  whose 
favor  the  award  was  made  promised  to  correct  such  mistakes  as 
might  have  been  made  by  the  arbitrators  does  not  change  the 
rule.     Efiier  v.  Shaiv,  2  Wend.  567. 

The  general  rule  that  if  arbitrators  keep  within  their  jurisdic- 
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tion,  their  award  will  not  be  set  aside  because  they  have  erred  in 
judgment  either  upon  the  facts  or  the  law,  is  subject  to  the  qualifi- 
cation that  awards  may  be  set  aside  for  palpable  error  of  fact,  such 
as  a  miscalculation  of  figures  or  mistakes  of  that  nature.  The 
award  may  also  be  set  aside  for  error  of  law,  when  the  question 
of  law  is  stated  on  the  face  of  the  award,  and  it  appears  that  the 
arbitrators  meant  to  decide  according  to  the  law  but  did  not.  In 
both  these  cases  the  award  is  not  what  the  arbitrators  intended, 
and  is  not  in  fact  their  judgment,  for  except  for  the  mistake,  the 
award  would  have  been  different.  But  it  must  appear  upon  the 
face  of  the  award  that  the  arbitrators  have  mistaken  the  law  to 
enable  the  court  to  set  it  aside  on  that  ground ;  and  the  party  alleg- 
ing error  must  be  able  to  point  to  the  award  and  say  that  the  arbi- 
trators, as  appears  from  the  award  itself,  intended  to  decide  the 
case  according  to  law,  and  have  mistaken  it,  and  that  except  for 
this  mistake  the  award  would  have  been  different.  Fudichar  v. 
Guardian  Mut.  Life  Ins.  Co.  62  N.  Y.  392.  To  justify  interfer- 
ence with  an  award  by  the  court,  a  ground  must  be  found  for  charg- 
ing the  arbitrator  with  some  misconduct,  or  with  fraud,  or  with 
having  exceeded  his  powers;  or  for  the  charge  that  the  award,  on 
its  face,  shows  some  mistake  in  figures,  or  in  description,  or  some 
imperfection  not  going  to  the  merits.  Matter  of  Burhe,  191  IST. 
y.  437 ;  Masury  v.  Whiton,  111  N".  T.  679. 

The  general  rule  that  the  decisions  of  arbitrators  are  not  re- 
viewable on  the  mere  ground  that  they  are  erroneous  applies  only 
to  their  decisions  on  matters  submitted  to  them,  and  their  con- 
struction of  the  submission  is  not  conclusive.  Halstead  v.  Sea- 
man, 82  N.  Y.  27. 

Arbitrators  may,  unless  restricted  by  the  submission,  disregard 
strict  rules  of  law  or  evidence  and  decide  according  to  their  sense 
of  equity.  Fudiclcar  v.  Guardian  Mut.  Life  Ins.  Co.  62  N.  Y. 
392,  400.  But  they  cannot  refuse  to  hear  testimony  which  is 
pertinent  and  material  without  being  guilty  of  misconduct  which 
will  vitiate  the  award.    Halstead  v.  Seaman,  82  IST.  Y.  27. 

An  award  cannot  be  impeached  collaterally  by  showing  that 
the  arbitrators  erred  in  receiving  evidence.  Viele  v.  Troy  &  Bos- 
ton B.  B.  Co.  21  Barb.  382. 

The  fact  that  arbitrators  took  into  consideration  matters  not 
submitted  to  them  is  admissible  as  a  defense  in  an  action  upon 
an  award.  Butler  v.  Mayor,  etc.  of  New  Yorh,  7  Hill,  329 ; 
Mayor,  etc.  of  New  York  v.  Butler,  1  Barb.  326;  In  re  Wil- 
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liams,  4  Denio,  194.  And  if  they  did  so,  and  the  court  finds  it 
impossible  to  distinguish  between  the  valid  and  the  invalid,  the 
whole  award  is  void.    Briggs  v.  Smith,  20  Barb.  409. 

But  every  reasonable  intendment  will  be  made  for  the  purpose 
of  upholding  an  award.  And  although  its  terms  are  not  so  com- 
prehensive as  those  of  the  submission,  the  award  will,  nevertheless, 
be  held  valid,  unless  it  appears  that  matters  were  brought  before 
the  arbitrators  and  submitted  but  were  not  embraced  in  the  award. 
Ott  V.  Schroeppel,  5  N.  Y.  482. 

This  defense,  like  all  other  affirmative  defenses,  must  be  inter- 
posed by  answer  or  it  will  not  be  available. 


ACCOED  AND  SATISFACTION.  1737 

CHAPTER  XVIII. 

ACCOED  AND  SATISFACTION. 

§  1.  Definition  and  General  Principles. 

An  accord  is  an  agreement,  consent  or  concurrence  of  the  minds 
and  intentions  of  two  or  more  individuals.  It  is  an  agreement 
between  a  party  injuring  and  a  party  injured,  to  make  satisfac- 
tion for  the  injury,  which,  when  performed,  is  a  bar  to  any  action 
for  the  original  claim,  demand  or  cause  of  action.  If  A.  is  in- 
debted to  B.  for  an  unliquidated  amount,  or  if  he  is  liable  to  him 
in  an  action  for  any  cause,  and  he  promises  or  agrees  to  pay  B. 
a  specified  sum  or  to  deliver  him  some  other  ascertained  thing, 
which  B.  agrees  to  accept  in  satisfaction  of  his  demand,  this  is 
an  accord;  and  if  the  promise  is  performed  by  the  delivery  and 
acceptance  of  the  thing  agreed,  this  is  a  satisfaction  and  bars  any 
action  for  the  original  cause. 

To  render  an  accord  and  satisfaction  valid,  the  thing  agreed  to 
be  done  must  be  legal,  for  if  the  thing  to  be  done  or  the  con- 
sideration is  illegal,  the  accord  will  be  void.  Edgecombe  v.  Rodd, 
5  East,  294. 

The  principle  of  an  accord  and  satisfaction  is  that  a  party  who 
has  a  legal  right  of  action  against  another  may  accept  of  some 
other  legal  thing  in  discharge  of  his  claim  or  demand;  and  the 
agreement  to  deliver  it  is  the  accord,  but  the  actual  delivery  and 
acceptance  thereof  is  the  satisfaction.  And  according  to  a  very 
ancient  rule,  a  mere  accord,  without  the  requisite  satisfaction 
agreed  on,  is  not  a  bar  to  an  action  on  a  legal  claim  or  demand. 
How  far  this  satisfaction  must  .be  complete  and  perfect  will  be 
seen  in  a  subsequent  place. 

The  terms  and  conditions  of  a  composition  deed  must  be  strictly 
complied  with  by  a  debtor  to  be  a  bar  to  an  action  by  the  creditor 
to  recover  the  whole  amount  of  his  debt.  It  is  not  enough  to 
show  that  the  creditor  may  eventually  receive  the  whole  amount 
of  his  composition  claim  from  the  debtor's  property,  if  that  is  to 
be  done  by  violating  the  terms  of  the  composition.  Smythe  v. 
Gray  don,  29  How.  11.  The  creditors  are  also  bound  to  abide  by 
the  terms  of  the  composition  deed  and  cannot  maintain  an  action 


1Y38  ACCOKD  AND  SATISFACTION. 

for  the  amount  of  their  debts  in  violation  of  the  terms  of  such 
deed.     Smythe  v.  Graydon,  29  How.  224. 

A  father  entered  into  composition  agreement  with  the  credit- 
ors of  his  insolvent  son,  by  which  he  agreed  to  pay  forty  cents  on 
a  dollar  of  his  son's  debts,  and  the  creditors  respectively  agreed  to 
accept  that  amount  in  satisfaction  of  their  debts ;  and  it  was  held 
that  the  payment  of  the  stipulated  sum  by  the  father  to  one  of  the 
creditors,  and  its  acceptance  by  him,  was  a  satisfaction  of  his  entire 
demand,  and  that  in  an  action  against  the  son  to  recover  upon  the 
original  demand,  he  might  plead  the  payment  thus  made,  as  an 
accord  and  satisfaction,  and  that  it  would  be  a  bar  to  the  action. 
Babcoch  v.  Dill,  43  Barb.  577. 

§  2.  From  Whom  and  to  Whom  the  Satisfaction  Should  Move. 

Satisfaction,  from  whom  to  move. — According  to  a  very  old  au- 
thority a  satisfaction  moving  from  a  stranger  is,  if  accepted,  a 
bar  to  an  action  for  the  demand  thus  satisfied.  In  Fitzherbert's 
Abridgment,  title  Barre,  pi.  166,  it  is  stated  that  "If  a  stranger 
does  trespass  to  me,  and  one  gf  his  relations,  or  any  other,  gives 
anything  to  me  for  the  same  trespass,  to  which  I  agree,  the 
stranger  shall  have  advantage  of  that  bar  to  me ;  for,  if  I  be  satis- 
fied, it  is  not  reason  that  I  be  again  satisfied.  Quod  tota  curia 
concessit." 

But  it  has  been  held  that  a  plea  of  accord  and  satisfaction, 
alleging  the  satisfaction  as  moving  from  a  stranger  was  bad. 
Clow  V.  Borst,  6  Johns.  37 ;  Daniels  v.  Hallenbeclc,  19  Wend.  408. 
And  see  Jones  v.  Broadliurst,  9  C.  B.  173,  196,  197,  198;  Bel- 
shaw  V.  Bush,  11  C.  B.  191,  207 ;  James  v.  Isaacs,  12  C.  B.  791, 
797,  798 ;  Kemp  v.  Balls,  10  Exch.  607 ;  Lucas  v.  Wilkinson,  1 
Hurlst.  &  Norm.  420 ;  Atlantic  Dock  Co.  v.  Mayor,  etc.  of  N.  Y. 
53  N.  Y.  64.  But  the  two  cases  first  cited  involve  the  consider- 
ation of  questions  of  pleading  under  the  old  system  of  special 
pleading  and  nothing  more,  and  the  case  last  cited  rests  on  the 
doctrine  of  the  cases  mentioned.  Hun  v.  Van  Dyck,  26  Hun,  567, 
570,  571,  92  N.  Y.  660. 

It  is  well  settled  that  an  agreement  by  creditors  with  a  third 
person  to  accept  less  than  their  demand,  in  satisfaction  of  it,  is 
valid  and  may  be  enforced.  Le  Page  v.  McCrea,  1  Wend.  164, 
172 ;  Bahcock  v.  Dill,  43  Barb.  577 ;  Goldenbergh  v.  Hoffnum,  69 
N.  Y.  322,  326.    And  satisfaction  advanced  by  a  stranger  at  the 
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debtor's  request  and  accepted  by  the  creditor  will  be  a  good  ac- 
cord and  satisfaction.  Rush  v.  Soutter,  67  Barb.  371.  And  there 
may  be  cases  in  which  a  previous  request  is  not  necessary,  for  if 
a  person  makes  the  advance  as  the  professed  agent  of  the  defend- 
ant, although  he  had  no  authority  at  the  time,  and  the  sum  or 
thing  is  accepted  by  the  plaintiff,  this  will  bar  his  action  if  the 
defendant  subsequently  ratifies  the  unauthorized  act  of  such  as- 
sumed agent;  and  the  ratification  will  be  sufficient  if  made  at 
the  trial  of  the  action.    Simpson  v.  Eggington,  10  Exch.  845. 

So  if  a  payment  is  made  on  account  of  the  defendant's  debt 
and  on  his  behalf,  it  will,  if  subsequently  ratified  by  him,  be  a 
valid  payment  and  discharge  of  the  debt,  and  it  will  be  sufficient 
to  adopt  and  ratify  it  at  the  time  of  answering  in  the  action. 
Belshaw  v.  Bush,  11  C.  B.  191,  207.  And  see  Booth  v.  Smith,  3 
Wend.  66. 

But  where  a  stranger  volunteers  to  make  such  a  payment  with- 
out authority,  the  mere  adoption  of  the  payment  by  the  person 
benefitted  will  not  give  a  right  of  action  against  him  in  favor  of 
the  person  making  such  payment.  Ingraham  v.  Oilbert,  20  Barb. 
151. 

It  is  well  settled  that  an  accord  and  satisfaction  by  one  of  several 
obligors  or  wrongdoers  is  a  satisfaction  as  to  all.  Strang  v. 
Holmes,  7  Cow.  224;  Livingston  v.  Bishop,  1  Johns.  291 ;  Thomas 
V.  Bumsey,  6  Johns.  31;  Barrett  v.  Third  Ave.  R.  R.  Co.  45 
IST.  Y.  635 ;  Woods  v.  Panghum,  75  N.  Y.  498 ;  Knapp  v.  Roche, 
94  K.  Y.  329.  And  so  a  partial  satisfaction  by  one  of  several 
wrongdoers  is,  so  far  as  it  goes,  a  satisfaction  as  to  all,  and  may 
be  shovm  by  any  one  of  them  in  mitigation  of  damages.  Mer- 
chants' Bank  v.  Curtiss,  37  Barb.  317 ;  Knapp  v.  Roche,  94  E".  Y. 
329.  It  is  a  good  defense  in  an  action  against  a  servant  for  a 
trespass  committed  by  the  command  of  his  master,  that  the  plain- 
tiff has  accepted  satisfaction  from  the  master.  Thurman  v.  Wild, 
11  Ad.  &  El.  453  ;  3  P.  &  D.  489. 

Satisfaction,  to  -whom. —  Where  a  cause  of  action  is  due  to  sev- 
eral persons  jointly,  a  satisfaction  to  one  of  the  creditors  is  a  dis- 
charge of  the  entire  claim  as  to  all  the  creditors. 

So  in  an  action  by  three  plaintiffs  for  a  joint  demand,  the  de- 
fendant pleaded  an  accord  and  saisfaction  with  one  of  the  plain- 
tiffs by  a  part  payment  in  cash  and  a  set-off  of  a  debt  due  from 
that  one  to  the  defendant;  and  this  was  held  to  be  a  good  bar  to 
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the  action,  "without  alleging  any  authority  from  the  other  two 
plaintiffs  to  make  the  settlement.  Wallace  v.  Kelsall,  7  Mees.  & 
Wels.  264.  And  the  thing  delivered  in  satisfaction  need  not  be 
received  by  the  creditor  in  person,  for,  if  it  is  received  by  his 
duly  authorized  agent  for  that  purpose,  it  will  be  entirely  valid 
and  will  bar  any  subsequent  action.  Anderson  v.  Highland  Turn- 
pihe  Co,  16  Johns.  86. 

§  3.  Requisites  of  the  Satisfaction. 

Value. —  The  matter  or  thing  agreed  to  be  received  in  satisfac- 
tion of  a  debt  or  demand  must  possess  some  legal  value,  and  it  must 
be  something  to  which  the  creditor  was  not  before  entitled.  And 
if  the  thing  given  in  satisfaction  has  no  legal  value  whatever,  it 
will  not  be  available  as  a  valid  accord  and  satisfaction.  In  an 
action  for  wrongfully  taking  cattle,  it  is  no  answer  that  it  was 
agreed  that  the  plaintiff  might  have  them  again,  for  this  is  noth- 
ing more  than  the  law  would  have  given  him,  and,  therefore,  the 
return  of  the  cattle  is  not  a  satisfaction  for  the  injury  caused  by 
the  detention  of  them.  Keeler  v.  Neal,  2  Watts,  424.  And  see 
Davis  v.  Noalcs,  3  J.  J.  Marsh.  494,  497. 

But  if  the  consideration  be  of  some  legal  value  or  if  it  be  a 
transfer  of  some  interest  or  right  of  action  which  vests  in  the 
creditor,  and  which  he  had  not  before,  this  is  good  and  valid, 
even  though  it  be  of  less  value  than  the  original  debt  or  claim. 
And  if  it  be  proved  that  such  matter  or  thing  was  agreed  by  the 
parties  to  be  given  and  taken  as  a  satisfaction  of  the  previous 
debt  or  demand,  this  will  constitute  a  valid  accord  and  will  be  a 
satisfaction,  if  subsequently  executed,  since  it  supplies  the  re- 
quisites of  a  legal  bar,  which  is  to  show  that  there  was  a  promise 
on  a  valid  consideration  to  treat  the  old  debt  or  demand  as  satis- 
fied, and  that  this  contract  should  be  executed  by  the  delivery 
and  acceptance  of  the  consideration.  And,  therefore,  the  delivery 
and  acceptance  of  some  collateral  thing  of  value,  in  accordance 
with  such  agreement,  though  of  less  value  than  the  debt  or  de- 
mand, will  be  a  bar  to  an  action  on  such  debt  or  demand.  Jajfray 
V.  Davis,  124  N.  Y.  164;  Allison  v.  Ahendroth,  108  JST.  Y.  470, 
472. 

A  delivery  and  acceptance  of  the  promissory  note  or  indorse- 
ment of  a  third  person  is  sufficient.  Booth  v.  Smith,  3  Wend.  66; 
New  York  State  Banh  v.  Fletcher,  5  Wend.  85 ;  Frisbie  v.  Lar- 
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ned,  21  Wend.  451;  Ludington  v.  Bell,  77  K  Y.  138;  Pardee  v. 
^Yood,  8  Hun,  584;  Curlewis  v.  CZar^,  3  Exch.  375.  And  this 
is  so  even  though  the  note  of  such  third  person  should  be  of  less 
amount  than  the  original  debt.  Boyd  v.  Hitchcock,  20  Johns.  76 ; 
Le  Page  v.  McCrea,  1  Wend.  164;  Kellogg  v.  Richards,  14  Wend. 
116.  So  of  an  assignment  by  the  debtor  of  all  his  stock  in  trade 
and  his  outstanding  debts.     WatJcinson  v.  Inglesby,  5  Johns.  386. 

Not  merely  executory.—  It  is  not  enough  to  constitute  a  bar  that 
there  was  a  clear  agreement  or  accord  and  a  sufficient  considera- 
tion, but  the  agreement  or  accord  must  be  executed.  Kromer  v. 
Heim,  75  E".  Y.  574;  Panzerheiter  v.  Waydell,  21  Hun,  161; 
Hammond  v.  Christie,  5  Rob.  160,  51  K  Y.  270;  Day  v.  Roth, 
18  IST.  Y.  448.  The  answer  ought  to  allege  that  the  matter  or 
thing  was  accepted  in  satisfaction,  for  mere  readiness  to  perform 
the  accord  or  a  tender  of  performance  will  not  do,  and  an  answer 
of  accord  and  a  tender  of  performance  is  bad  on  demurrer.  Rus- 
sell V.  Lytle,  6  Wend.  390;  Hawley  v.  Foote,  19  Wend.  516; 
Brooklyn  Bank  v.  De  Grauw,  23  Wend.  342 ;  Tilton  v.  Alcott, 
16  Barb.  598.  A  mere  verbal  agreement  to  accept  a  future  de- 
livery of  goods  in  satisfaction  of  a  debt  created  by  a  sealed  instru- 
ment is  no  defense  to  an  action  brought  upon  the  latter.  Law- 
rence V.  Woods,  4  Bosw.  354. 

The  rule  that  a  promise  to  do  another  thing  is  not  a  satisfaction 
is  subject  to  the  qualification  that  where  the  parties  agree  that  the 
new  promise  shall  itself  be  a  satisfaction  of  the  prior  debt  or 
duty,  and  the  new  agreement  is  based  upon  a  good  consideration 
and  is  accepted  in  satisfaction,  then  it  operates  as  such  and  bars 
the  action.  Kromer  v.  Heim,  75  IST.  Y.  574;  McCreery  v.  Day, 
119  ISr.  Y.  1;  Morehouse  v.  Second  Nat.  Bank  of  Oswego,  98 
IST.  Y.  503,  509.  An  exception  to  the  general  rule  has  been  al- 
lowed in  case  of  composition  deeds  or  agreements  between  debtor 
and  creditor ;  and  they  have  been  held,  on  grounds  peculiar  to  that 
class  of  instruments,  to  bar  an  action  by  a  separate  creditor  who 
had  signed  the  composition  to  recover  his  debt,  although  the  com- 
position agreement  was  still  executory.  Oood  v.  Clieesman,  2 
B.  &  Ad.  335 ;  Bayley  v.  Homan,  3  Bing.  K  C.  915 ;  Kromer, 
V.  Heim,  75  IST.  Y.  574.  A  cause  of  action  on  contract  or  for  tort 
may  be  extinguished  by  an  agreement  between  the  parties,  al- 
though the  agreement  which  is  accepted  in  satisfaction  is  execu- 
tory.   If  the  subsequent  agreement  is  accepted  in  satisfaction,  and 
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this  appears  expressly  or  by  implication,  the  original  cause  of 
action  is  merged  and  extinguished.  Morehouse  v.  Second  Nat. 
Bank  of  Oswego,  98  N.  Y.  503,  509.  And  if  one  having  a  claim 
or  debt  against  another  satisfies  or  releases  it  in  consideration  of 
an  executory  promise  by  the  party  owing  the  debt  or  duty,  he  can- 
not afterward  enforce  his  original  cause  of  action  upon  a  mere 
failure  by  the  other  party  to  perform  his  promise,  for  he  has  a 
remedy  to  compel  performance.  Ih.  See  Nathan  v.  Smith,  24 
]\Iisc.  374 ;  Baring  v.  Waterhury,  10  App.  Div.  1 ;  McCreery  v. 
Day,  119  N.  Y.  1,  9 ;  Kromer  v.  Heim,  75  IST.  Y.  574 ;  Szyman- 
ski  V.  Chapman,  45  App.  Div.  369. 

The  doctrine  that  mutual  promises  which  give  a  right  of  ac- 
tion may  operate  and  are  good,  must  be  taken  with  the  qualifica- 
tion that  the  intent  was  to  accept  the  new  promise  as  a  satisfaction 
of  the  prior  obligation.  Where  the  performance  of  the  new  prom- 
ise was  the  thing  to  be  received  in  satisfaction,  then,  until  per- 
formance, there  is  not  a  complete  accord  and  the  original  obligation 
remains  in  force.  Russell  v.  Lytle,  6  Wend.  390 ;  Daniels  v. 
Hallenbech,  19  Wend.  408;  Hawley  v.  Foot,  19  Wend.  516; 
Brooklyn  Bank  v.  De  Grauw,  23  Wend.  342 ;  Tilton  v.  Alcott, 
16  Barb.  598 ;  Kromer  v.  Heim,  75  K  Y.  574. 

An  accord  executory  without  performance  accepted  is  no  bar, 
and  tender  of  performance  is  insufficient.  So  accord  with  part 
execution  cannot  be  pleaded  in  satisfaction.  The  accord  must  be 
completely  executed  to  sustain  a  plea  of  accord  and  satisfaction. 
Kromer  v.  Heim,  75  N.  Y.  574 ;  Brooklyn  Bank  v.  De  Orauv),  23 
Wend.  342 ;  Noe  v.  Christie,  51  IT.  Y.  270 ;  Smith  v.  Cranford, 
84  Hun,  318;  ^Yenz  v.  Meyersohn,  59  App.  Div.  130;  Business 
Men's  Realty  Co.  v.  Co7nei  Co.  152  App.  Div.  941. 

In  respect  to  covenants,  the  technical  distinction  between  a 
satisfaction  before  or  after  breach  seems  to  have  been  disregarded 
in  this  State,  and  a  new  agTcement  by  parol,  followed  by  actual 
performance  of  the  substituted  agreement,  whether  made  and  ex- 
ecuted before  or  after  breach,  is  treated  as  a  good  accord  and 
satisfaction  of  the  covenant.  McCreery  v.  Day,  119  IST.  Y.  1; 
Lawrence  v.  Barker,  9  Daly,  140. 

§  4.  What  is  a  Sufficient  Accord  and  Satisfaction. 

An  accord  and  satisfaction  by  one  of  several  obligors  in  a  bond 
is  valid.     Strang  v.  Holmes,  7  Cow.  224.     And  a  conveyance  of 
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lands  in  pursuance  of  a  parol  agreement  to  accept  and  receive 
it  in  satisfaction  of  such  bond  is  a  valid  accord  and  satisfac- 
tion.    Ih. 

So  a  delivery  by  a  debtor  of  his  stock  in  trade  and  an  assign- 
ment of  his  outstanding  debts  to  his  creditor  in  pursuance  of  an 
agreement  with  the  creditor  to  do  so  for  his  benefit,  and  as  a 
satisfaction  of  his  debts  is  valid,  and  if  accepted  by  the  creditor, 
the  court  will  not  inquire  into  the  value  of  the  stock  and  debts, 
but  hold  the  accord  and  satisfaction  valid,  complete  and  conclu- 
sive. Waihinson  v.  Inglesby,  5  Johns.  386.  So  the  acceptance  by 
a  creditor  of  the  note  of  a  third  person  for  the  debt  due  from  his 
debtor,  in  full  payment  of  his  demand,  when  followed  by  the  pay- 
ment of  such  note,  is  a  valid  accord  and  satisfaction  of  the  original 
debt,  although  the  sum  received  was  less  than  that  amount.  Le 
Page  v.  McCrea,  1  Wend.  164.  So  if  a  debtor  offers  to  give  his 
own  note,  indorsed  by  a  third  person,  for  about  one-half  of  the 
original  debt,  and  this  note  is  accepted  by  the  creditor  in  pur- 
suance of  the  offer,  the  note  will  constitute  a  valid  accord  and 
satisfaction  of  the  original  demand,  even  though  it  does  not  appear 
whether  such  note  had  been  paid  or  not.  Boyd  v.  Hitchcock,  20 
Johns.  76.  Payment  of  notes,  which  with  a  cash  payment  were 
givfen  in  settlement  of  defendants'  indebtedness  to  plaintiffs,  held  a 
sufficient  consideration  for  an  accord  and  satisfaction,  barring 
plaintiffs'  right  to  recover  the  alleged  balance  of  the  indebtedness. 
SaJcs  V.  Drake,  138  N.  Y.  Supp.  631.  So  if  a  partnership  firm 
gives  the  note  of  a  third  person,  which  is  indorsed  by  one  of  the 
partners,  together  with  a  small  sum  of  money  to  a  creditor  as  a 
satisfaction  of  his  debt,  and  he  receives  it  as  such  and  balances  the 
account  against  the  firm  on  his  books,  this  will  be  an  accord  and 
satisfaction  of  his  claim.  Frisbie  v.  Larned,  21  Wend.  450; 
8t.  John  V.  Pwrdy,  1  Sandf.  9. 

Where  two  parties  have  cross-actions  pending  against  each  other 
for  false  imprisonment,  and  they  mutually  agree  to  discontinue 
such  actions  and  do  so,  this  will  be  a  good  accord  and  satisfaction. 
Foster  v.  Trull,  12  Johns.  456.  And  in  an  action  for  the  re- 
covery of  damages  for  a  nuisance,  caused  by  the  act  of  the  defend- 
ant in  putting  his  dead  animals  in  the  plaintiff's  stream,  the 
defendant  proved  that  after  the  cause  of  action  accrued,  but  be- 
fore the  action  was  commenced,  he  made  a  claim  against  the 
plaintiff  for  a  trespass  committed  by  the  cattle  belonging  to  the 
latter,  and  that  the  plaintiff  was  willing  to  pay  therefor,  but 
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the  defendant  exacted  as  one  of  the  terms  of  a  settlement,  that  the 
plaintiff  should  give  him  a  receipt  for  $1,  "in  full  of  all  de- 
mands to  date,"  which  the  plaintiff  thereupon  did,  and  paid  the 
damages  for  the  trespass  and  took  the  defendant's  receipt  there- 
for. At  the  time  of  this  settlement  nothing  was  said  about  the 
particular  demand  for  which  the  action  was  brought,  but  it  was 
held  that  there  was  a  valid  accord  and  satisfaction  of  the  cause 
of  action  for  the  nuisance.  Vedder  v.  Vedder,  1  Denio,  257 ; 
People  V.  Board  of  Managers  Buffalo  State  Asylum,  96  N.  Y.  640. 

The  rule  that  the  payment  of  a  less  sum  in  satisfaction  of  a 
debt  is  not  good  as  an  accord  and  satisfaction,  applies  to  those 
eases  only  in  which  there  is  no  dispute  as  to  the  existence  or  the 
amount  of  the  debt.  It  does  not  apply  to  a  case  in  which  there 
is  a  dispute  as  to  the  amount  of  the  debt,  and  where  the  parties 
finally  agree  that  the  payment  of  a  part  of  the  sum  claimed  shall 
be  a  full  payment,  for  if  such  an  agreement  is  made,  and  a  pay- 
ment is  made  in  accordance  with  it,  and  a  receipt  in  full  given, 
that  will  constitute  a  valid  accord  and  satisfaction  of  the  entire 
claim.  Palmerton  v.  Huxford,  4  Denio,  166 ;  Pierce  v.  Pierce, 
25  Barb.  243 ;  People  v.  Board  of  Managers  Buffalo  State  Asy- 
lum, 96  IST.  Y.  640. 

The  rule  that  the  payment  of  less  than  the  amount  of  a  debt 
which  is  liquidated  and  certain,  does  not  constitute  accord  and 
satisfaction,  has  no  application  where  the  debtor  has  a  claim  for 
damages  against  the  creditor.  Brewster  v.  Silverstein,  137  IST.  Y. 
Supp.  912.  The  use  and  acceptance  of  a  check  containing  the 
words  "paid  in  full,"  will  not  amount  to  an  accord  and  satisfaction, 
unless  there  was  a  genuine  dispute  at  the  time  between  the  parties 
as  to  the  amount  due.  Caravia  v.  Levy,  119  W.  Y.  Supp.  160. 
Where  one  agreed  to  pay  $140  for  a  coffin,  and  afterward  objects 
that  he  could  have  got  one  for  $75  but  acknowledges  he  was  mis- 
taken and  again  agrees  to  pay,  acceptance  by  the  creditor  of  a 
money  order  for  $75  sent  as  payment  in  full  does  not  amount  to  an 
accord  and  satisfaction,  for  the  reason  that  there  was  no  honest 
dispute.  Cornell  v.  Taylor,  137  App.  Div.  496,  citing  Simons  v. 
American  Legion  of  Honor,  178  IS".  Y.  265.  In  reply  to  a  letter 
inclosing  a  draft  and  also  a  statement  of  account  showing  that  the 
remittance  was  the  balance  due  between  the  parties,  which  has  been 
disputed,  the  receipt  of  the  draft  acknowledged,  the  letter  of  reply 
stating  that  the  amount  was  placed  to  the  remitter's  credit  and 
that  he  remained  liable  for  the  difference,  held,  that  in  this  there 
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was  no  accord  and  satisfaction,  but  that  the  subsequent  correspond- 
ence aiForded  a  question  for  the  jury  upon  the  whole  case. 
Schuller  v.  Robinson,  139  App.  Div.  97,  and  cases  there  cited. 
The  rules  regulating  an  accord  and  satisfaction  do  not  apply  to  a 
settlement  for  a  lesser  sum  of  an  unmatured  and  contingent  obli- 
gation. Bandmann  v.  Finn,  185  N.  Y.  508 ;  Laroe  v.  Sugar  Loaf 
Dairy  Co.  180  N.  Y.  367 ;  Kemp  v.  Raymond,  175  N.  Y.  102. 

A  creditor  may  receive  in  satisfaction  and  discharge  of  his  de- 
mand an  account  against  a  stranger.  Willard  v.  Germer,  1  Sandf. 
50.  A.  made  a  criminal  charge  against  B.,  and  they  agreed  that 
A.  should  write  a  letter  to  C.  in  exculpation  of  B.  in  full  satis- 
faction of  the  matter,  and  he  did  so,  which  was  held  to  be  a  good 
accord  and  satisfaction  of  any  claim  by  B.  Smith  v.  Kerr,  1 
Barb.  155.  A.  held  three  notes  against  B.,  and  in  settlement  and 
discharge  of  them  he  accepted  and  received  the  note  of  a  third 
person  for  a  less  sum,  which  was  paid  at  maturity,  and  this  was 
held  a  valid  accord  and  satisfaction.  Webb  v.  OoldsmitJi,  2  Duer, 
413.  But  if  the  acceptance  of  the  note  of  a  third  person  is 
procured  by  a  wilful  misrepresentation  or  suppression  of  any 
material  fact  in  the  statement  of  his  affairs,  it  will  render  the 
accord  void.    Stafford  v.  Bacon,  1  Hill,  532. 

A  receipt  for  a  sum  of  money,  "in  full  for  damages  done  us  by 
the  stage  accident,"  etc.,  signed  by  the  party  injured,  is  prima 
facie  evidence  of  an  accord  and  satisfaction,  and  in  the  absence 
of  fraud  in  obtaining  it  cannot  be  varied  by  parol  evidence.  Coon 
V.  Knap,  8  N.  Y.  402. 

Keceipt  and  deposit  of  checks  reciting  that  they  were  "in  full," 
which  words  were  crossed  out  by  the  payee  before  deposit,  in  the 
absence  of  explanation,  held  an  accord  and  satisfaction.  John  J. 
Daly  Iron,  Steel  and  Metal  Co.  v.  United  States  Metal  and  Mfg. 
Co.  137  N.  Y.  Supp.  150.  The  acceptance  of  a  check  "in  full 
payment  to  date,"  following  an  honest  dispute  as  to  the  amount 
due,  was  held  to  be  a  satisfaction.  Metropolitan  Shirt  Waist  Co. 
V.  Kamonier,  138  N.  Y.  Supp.  1067.  A  landlord  cannot  retain 
a  check,  tendered  in  "full  payment  of  rent,"  and  repudiate  such 
full  payment  condition.  Brewster  v.  Silverstein,  137  JST.  Y.  Supp. 
912.  Acceptance  of  a  check,  and  use  thereof,  stated  on  its  face 
to  be  in  full  settlement  of  all  claims,  will  constitute  an  accord  and 
satisfaction.  McKenty  v.  Oceanus  Mfg.  Co.  123  JST.  Y.  Supp. 
983 ;  Policastro  v.  Pitslce,  120  N.  Y.  Supp.  743. 

So  the  following  defenses  have  been  held  to  amount  to  a  good 
110 
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accord  and  satisfaction:  That  it  was  agreed  between  the  plain- 
tiff and  the  defendant  that  the  plaintiff  should  sell  certain  goods 
for  the  defendant  and  pay  the  debt  out  of  the  proceeds  of  the  sale ; 
that  the  goods  were  sold  for  a  sum  exceeding  the  debt,  which  sum 
was  received  by  the  plaintiff  before  the  commencement  of  the 
action  and  was  sufficient  to  satisfy  the  plaintiff's  debt  and  dam- 
ages. Hills  V.  Mesnard,  10  Q.  B.  266.  So  in  another  case,  that 
the  defendant  and  the  plaintiff  accounted  together  respecting  the 
plaintiff's  cause  of  action,  and  all  other  claims  and  demands  be- 
tween them ;  that  on  that  accounting  a  certain  sum  only  was  found 
to  be  due  to  the  plaintiff,  and  that  the  defendant  paid  that  sum 
to  the  plaintiff,  who  accepted  and  received  the  same  in  full  satis- 
faction and  discharges,  etc.  Callander  v.  Howardj  10  C.  B.  290 ; 
Sutton  v.  Page,  3  C.  B.  204 ;  Smith  v.  Page,  15  Mees.  &  Wels.  686. 

§  5.  What  is  not  sufficient,  as  an  Accord  and  Satisfaction. 

An  agreement  by  way  of  an  accord  executory,  which  is  to  be  per- 
formed at  a  future  day,  with  a  complete  tender  of  performance,  is 
no  bar  to  an  action,  unless  such  performance  was  accepted.  Tilton 
V.  Alcott,  16  Barb.  598.  So  an  answer,  which  alleges  that  the 
creditor  accepted,  in  satisfaction,  the  debtor's  order  on  a  third 
party  for  his  note,  is  not  sufficient,  though  it  is  also  alleged  that 
the  creditor  presented  the  order  to  the  third  party,  and  that  he 
tendered  the  note,  since  that  is  no  satisfaction  unless  the  note  was 
accepted.  Hawley  v.  Foote,  19  Wend.  516 ;  Broolclyn  Bank  v.  De 
Grauw,  23  Wend.  342. 

The  payment  by  a,  debtor,  and  the  acceptance  by  a  creditor,  of  a 
smaller  sum  of  money,  in  payment  or  satisfaction  of  a  larger  one, 
which  is  justly  and  actually  due,  is  not  a  valid  discharge,  either  as 
a  payment  or  as  an  accord  and  satisfaction.  Seymour  v.  Mintwrn, 
17  Johns.  169 ;  Dederick  v.  Leman,  9  Johns.  333 ;  Bunge  v.  Koop, 
48  E".  Y.  225;  Luddington  v.  Bell  77  E".  Y.  138,  143 ;  Brooks  v. 
Moore,  67  Barb.  393 ;  Miller  v.  Coates,  66  K  Y.  609 ;  Gray  v. 
Barton,  55  IST.  Y.  68,  71 ;  Jaffray  v.  Davis,  124  li.  Y.  164.  An 
agreement  whereby  a  judgment  for  $226  was  to  be  satisfied  by  the 
judgment  debtor  giving  to  the  judgment  creditor  $50  in  cash  and 
his  note  for  $50  payable  in  3  months,  followed  by  payment  of  the 
cash  and  the  amount  of  the  note  at  maturity,  and  the  giving  of  a 
receipt  in  full  settlement,  held  not  to  constitute  an  accord  and  sat- 
isfaction the  amount  due  being  liquidated,  and  no  new  consider- 
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ation  existing.  Shanley  v.  Eoehler,  80  App.  Div.  566.  Eetaining  a 
check  sent  in  part  payment  of  a  promissory  note  with  a  new  note, 
for  the  balance  due  which  the  debtor  requested  to  have  accepted 
in  renewal,  with  an  immediate  return  and  refusal  of  the  new  note, 
held  to  constitute  a  part  payment  merely  and  not  an  accord  and 
satisfaction  of  the  liability  on  the  original  note,  the  demand  being 
liquidated.  Kelly  v.  Lwwrence  Bros.  78  App.  Div.  484.  But, 
the  rule  of  law  that  where  a  liquidated  sum  is  due,  the  payment 
of  part  only,  although  accepted  in  satisfaction,  is  not,  for  want 
of  consideration  a  discharge  of  the  debt  entirely,  is  not  looked  upon 
with  favor,  and  is  confined  strictly  to  cases  falling  within  it. 
Jackson  v.  Volkening,  81  App.  Div.  36.  And  the  acceptance 
of  part  payment  of  a  liquidated  claim  is  no  defense  to  an  action 
for  the  balance.  Ahelson  v.  Gordon,  74  IST.  Y.  Supp.  863.  The 
payment  of  part  does  not  satisfy  a  liquidated  debt,  although  offered, 
accepted  and  receipted  for  in  full.  Evers  v.  Ostheimer,  74  N.  Y. 
Supp.  872 ;  Eyam,  v.  Ward,  48  E".  Y.  204.  So  an  agreement  with 
one  of  two  joint  debtors,  to  accept  a  part  of  the  debt  from  him, 
and  to  look  to  the  other  for  the  residue,  with  a  payment  of  the 
agreed  sum,  is  not  a  satisfaction  of  the  entire  demand,  nor  will  it 
bar  an  action  against  both  for  the  residue.  Harrison  v.  Close,  2 
Johns.  448.  So  a  receipt  given  to  one  of  two  joint  and  several 
debtors,  in  full  of  his  obligation,  in  consideration  of  part  payment, 
will  not  operate  to  discharge  either  of  them.  Buckingham  v. 
Oliver,  3  E.  D.  Smith,  129. 

But  the  rule  that  a  part  payment  is  no  bar  to  an  action  for  the 
residue  of  the  debt  applies  in  those  cases  only  in  which  the  demand 
is  undisputed,  and  is  liquidated ;  for,  if  the  sum  is  disputed  or  the 
amount  unliquidated,  a  payment  of  a  part  and  an  acceptance  of  it 
in  satisfaction  by  the  creditor  will  bar  an  action  for  any  further 
sum  than  that  paid  and  accepted.  Longridge  v.  Dorville,  5  B. 
&  Aid.  117;  Wilkinson  v.  Byers,  1  Ad.  &.  El.  106;  Atlee  v.  Back- 
house, 3  Mees.  &  Wels.  651 ;  Palmerton  v.  Huxford,  4  Denio,  166. 

Where  there  is  an  unliquidated  demand,  and  a  check  is  tendered 
in  satisfaction,  and  indorsed  and  collected  by  the  creditor,  the 
transaction  will  constitute  an  accord  and  satisfaction.  Puller  v. 
Kemp,  138  N.  Y.  231 ;  Nassoiy  v.  Tomlinson,  148  K  Y.  326 ; 
Sutton  V.  Corning,  69  App.  Div.  589 ;  Logan  v.  Davidson,  18  App. 
Div.  353 ;  Preston  v.  Grant,  34  Vt.  201 ;  Eames  Vacuum  Brake 
Co.  v.  Prosser,  157  N.  Y.  289 ;  Hills  v.  Sommer,  53  Hun,  392 ; 
Vorhis  V.  Elias,  54  App.  Div.  412 ;  Lewison  v.  Montauk  Theatre 
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Co.  60  App.  Div.  572 ;  Bernard  v.  Henry  Werner  Co.  19  Misc. 
173 ;  Wisner  v.  Schopp,  34  App.  Div.  199.  Acceptance  and  use 
of  a  check  remitted  "in  full  satisfaction,"  without  response  to  the 
letter  forwarding  it,  constitutes  an  accord  and  satisfaction.  Le- 
Page  v.  Lalance  &  Grosjean  Mfg.  Co.  98  App.  Div.  179.  And 
where  there  is  an  honest  dispute  between  the  two  parties  as  to 
the  amount  due,  acceptance  of  a  check  "for  all  demands  due  to 
date"  will  constitute  an  accord  and  satifaction.  Kelly  v.  Bullock, 
94  N.  Y.  Supp.  517.  The  retention  of  a  check  containing  on  its 
face  "in  full  account  as  per  statement"  on  the  back  of  the  check, 
upon  which  was  written  "indorsement  by  the  payee  is  acknowl- 
edged of  full  payment  and  satisfaction  of  the  account,"  the  amount 
of  which  was  disputed,  and  causing  the  check  to  be  certified  by 
the  bank  on  which  it  was  drawn,  crediting  the  amount  to  the 
drawer,  though  a  letter  was  sent  declining  to  regard  it  as  in  settle- 
ment, and  the  check  was  afterward  offered  to  be  returned,  held  to 
constitute  an  accord  and  satisfaction,  the  certification  being  an 
appropriation  of  the  amount  of  the  check.  St.  Regis  Paper  Co.  v. 
TonavMnda  Board  &  Paper  Co.  107  App.  Div.  90,  and  cases  cited. 
DeLovenzo  v.  Hughes,  84  N.  Y.  Supp.  857 ;  Goss  v.  Bishel,  85  IST. 
Y.  Supp.  1045.  The  acceptance  by  a  contractor  Avith  a  village  of 
a  check  from  its  agent  who  has  only  authority  to  deliver  the  check 
in  full  settlement,  constitutes  an  accord  and  satisfaction.  Genung 
V.  Village  of  Waverly,  77  IST.  Y.  Supp.  581.  The  acceptance  and 
collection  of  a  check  for  the  balance  of  an  account  which  is  dis- 
puted, sent  by  letter  making  its  acceptance  a  condition  of  the 
adjustment,  constitutes  an  accord  and  satisfaction.  Cleveland  v. 
Tohy,  73  IST.  Y.  Supp.  544,  and  cases  cited.  The  theory  or  prin- 
ciple underlying  these  decisions  is  that  where  the  claim  is  un- 
liquidated and  money  is  tendered  in  satisfaction  thereof  under 
such  circumstances  as  to  amount  to  a  condition,  the  tender  and 
condition  cannot  be  dissolved,  and  the  acceptance  of  the  money 
involves  the  acceptance  of  the  condition.  To  constitute  an  accord 
and  satisfaction,  it  is  necessary  that  the  money  should  be  offered 
in  satisfaction  of  the  claim,  and  the  offer  accompanied  with  such 
acts  and  declarations  as  amount  to  a  condition  that  if  the  money  is 
accepted  it  is  accepted  in  satisfaction,  and  such  that  the  party  to 
whom  it  is  offered  is  bound  to  understand  therefrom  that  if  he 
takes  it,  he  takes  it  subject  to  such  condition.  When  a  tender  or 
offer  is  thus  made,  the  party  to  whom  it  is  made  has  no  alternative 
but  to  refuse  it,  or  accept  it  upon  such  condition.     If  he  takes  it 
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his  claim  is  canceled,  and  no  protest,  declaration  or  denial  on  his 
part,  so  long  as  the  condition  is  insisted  on,  can  vary  the  result. 
Preston,  v.  Grajit^  34  Vt.  201;  Fuller  v.  Kemp.  ISsV.  Y.  231; 
Nassoiy  v.  Tomlinson,  148  IST.  Y.  326;  Logan  v.  Davidson,  18 
App.  Div.  353 ;  Looby  v.  Village  of  West  Troy,  24  Hun,  78.  But 
see  People  v.  Supervisors  of  Cortland  County,  58  Barb.  139,  40 
How.  53 ;  Levenson  v.  Gillen  Publishing  Co.  30  Misc.  454.  By 
accepting  and  using  a  check  expressly  marked  on  its  margin  as 
given  in  settlement  of  a  disputed  account,  the  creditor  is  to  be 
regarded  as  acceding  to  the  settlement,  though  the  check  was  only 
for  the  amount  the  debtor  conceded  to  be  due,  especially  where 
the  contested  demands  were  unliquidated.  Ravenswood  Paper  Mill 
Co.  V.  Dix,  113  N.  Y.  Supp.  721.  An  accord  and  satisfaction  is 
not  established  by  evidence  that  after  negotiations  for  a  settlement 
the  defendant  sent  the  plaintiff  two  checks  which,  though  kept 
a  month  and  six  weeks,  were  returned  and  refused  as  a  satisfaction 
of  the  claim.  Patten  v.  Lynett,  133  App.  Div.  746.  Plaintiffs 
claimed  a  certain  sum  due  them  from  defendants.  One  of  the 
defendants  gave  them  a  check,  stating  it  was  all  they  would  get, 
to  which  plaintiffs  replied  that  they  would  credit  the  plaintiffs  with 
the  amount  of  the  check.  Plaintiffs  retained  the  check  and  col- 
lected on  it.  Held,  that  plaintiffs  in  accepting  the  check,  took  it 
subject  to  the  terms  upon  which  it  was  offered,  and  an  accord  and 
satisfaction  between  the  parties  was  established.  Williams  v. 
BlenenzucU,  104  N.  Y.  Supp.  438. 

Where  the  plaintiffs  had  obtained  a  judgment  before  a  justice 
of  the  peace,  against  several  defendants,  and  one  of  them  was  about 
to  bring  an  appeal,  Virhen  the  plaintiffs,  in  consideration  of  his 
agreement  not  to  appeal,  agreed  that  they  would  not  take  any 
proceedings  to  collect  the  judgment  from  him,  but  would  look 
to  the  other  defendants  alone  for  the  money,  and,  although  no 
appeal  was  brought,  this  was  held  not  to  be  an  accord  and  satis- 
faction, since  nothing  was  received  in  satisfaction,  and  everything 
rested  in  promises.  Mitchell  v.  Hawley,  4  Denio,  414.  But,  in 
the  case  last  cited,  one  of  the  reasons  asigned  for  the  decision 
was,  that  the  judgment  was  in  the  nature  of  a  record,  and  that 
the  written  agreement  could  not  operate  as  a  release  of  the  judg- 
ment, because  it  was  not  under  seal;  nor  as  an  accord  and  satis- 
faction, because  it  was  merely  an  executory  agreement.  And  it 
was  also  held,  that  an  accord  and  satisfaction  by  parol,  or  by  a 
writing  not  under  seal,  cannot  be  set  up  as  a  bar  to  an  action  upon 
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a  record,  or  a  judgment  in  the  nature  of  a  record.  But  where 
the  demand  is  in  writing,  though  not  under  seal,  or  where  it  is  a 
demand  not  existing  in  writing,  an  accord  which  consists  of  mutual 
promises,  although  unperformed,  and  thus  having  a  new  and  valid 
consideration,  is  binding  upon  the  parties,  and  an  action  will  lie 
for  a  breach  of  it.    Billings  v.  Vanderheck,  23  Barb.  546. 

But  an  answer  which  alleges  that  the  plaintiff  had  an  account- 
ing, and  that  the  defendant  gave,  and  the  plaintiff  accepted,  his 
negotiable  promissory  note  on  account  of  such  demand,  is  no  bar 
to  an  action  upon  the  original  demand,  unless  the  action  is  brought 
before  the  maturity  of  the  note,  or  it  is  shown  to  be  outstanding 
in  the  hands  of  a  third  person.  Hughes  v.  Wheeler,  8  Cow.  77. 
And  see  Burdich  v.  Green,  15  Johns.  247 ;  Pintard  v.  Tackington, 
10  Johns.  104. 

An  accord  and  satisfaction  which  is  obtained  by  means  of 
duress  will  be  void;  and  where  an  employer,  upon  discharging 
an  employee,  in  a  foreign  land,  refused  to  make  him  any  pay- 
ment, or  to  grant  him  a  passage  home  in  the  employer's  ship,  pur- 
suant to  the  contract  between  them,  unless  he  would  accept  less 
than  the  sum  demanded,  and  also  sign  a  receipt  in  full,  which 
the  employee  did,  while  destitute  of  money  and  without  the  means 
of  returning  home,  and  this  was  held  to  be  no  bar  to  an  action  for 
what  was  justly  due.  Bourhe  v.  Story,  4  E.  D.  Smith,  54.  So 
an  accord  and  satisfaction  obtained  by  the  fraud  and  misrepre- 
sentation of  the  debtor  is  void.  Baker  v.  Spencer,  58  Barb.  248 ; 
47  ]Sr.  Y.  562.  And  a  mutual  mistake  of  fact  will  destroy  the 
effect  of  an  accord  and  satisfaction  into  which  the  mistake  has 
entered.  An  accord  is  not  a  bar  to  the  correcting  of  a  mistake  by 
which  the  accord  was  induced.    Calkins  v.  Griswold,  11  Hun,  208. 

A  receipted  bill  is  not  conclusive  proof  of  an  accord  and  satis- 
faction, but  is  open  to  explanation,  and  the  facts  attending  the 
receipt  of  a  check  in  payment  may  be  shown.  Bamapo  Foundry 
&  Wheel  Works  v.  Carey,  113  N.  T.  Supp.  10. 

§  6.  Defense  Must  be  Pleaded. 

To  render  an  accord  and  satisfaction  available  as  a  defense, 
it  must  be  pleaded,  by  setting  it  up  in  the  answer.  The  defend- 
ant may,  after  suit  is  brought,  settle  the  cause  of  action,  and 
then,  in  his  answer,  set  up  such  settlement  by  way  of  defense. 
Willis  V.  Chipp,  9  How.  568. 
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There  may  be  circumstances  under  which  a  defendant  may 
avail  himself  of  this  defense  although  he  has  not  set  it  up  in  his 
answer.  Thus,  if  a  person  receives  a  sum  of  money  in  payment 
of  a  disputed  claim,  at  the  same  time  giving  a  receipt  stating  that 
the  money  was  received  in  full  and  complete  settlement  and  satis- 
raction  of  his  claim,  and  afterward,  in  an  action  to  recover  the 
balance,  as  a  part  of  his  case  proves  the  payment  and  the  circum- 
stances under  which  it  was  made,  the  defendant  may  rely  upon 
the  facts  as  constituting  an  accord  and  satisfaction  although  he 
has  not  pleaded  them  in  his  answer  as  such.  Loohy  v.  Village  of 
West  Troy,  24  Hun,  78.  Where  a  defendant  presents  an  accord 
and  satisfaction  as  a  defense,  under  circumstances  in  which  a 
plaintiff  could  not  be  assumed  to  know  that  a  defense  would  be 
interposed,  plaintiff  may  be  permitted  to  show  fraud,  vitiating  the 
settlement,  without  any  allegation  thereof  in  a  pleading.  White- 
head V.  Trussed  Concrete  Steel  Co.  101  N.  Y.  Supp.  250. 
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CHAPTER  XIX. 

TENDEE. 

§  1.  Nature  of  a  Tender  at  Common  Law  and  under  the  Statutes. 

When  used  in  reference  to  contracts  or  pleadings,  this  word 
is  understood  to  mean  an  offer  to  do  or  perform  an  act  which 
the  party  offering  is  legally  bound  to  perform  to  the  party  to 
whom  the  offer  is  made.  In  relation  to  money  debts,  it  is  an 
offer  of  a  sum  of  money  in  satisfaction  of  the  debt  or  claim,  by 
producing  and  showing  the  amount  to  the  creditor  or  party  claim- 
ing, and  expressing  verbally  a  willingness  to  pay  it.  And  the 
word  imports  not  only  a  verbal  offer,  but  a  corresponding  cor- 
poral act,  as  by  producing  and  showing  the  amount. 

The  principle  of  a  plea  of  tender  is  that  the  defendant  has 
been  ready  at  all  times  to  pay  upon  request,  and  on  a  particular 
occasion  offered  the  money.  Hesketh  v.  Fawcett,  2  Dowl.  W.  S. 
829 ;  11  Mees.  &  Wels.  356. 

At  common  law,  a  tender  could  not  legally  be  made  in  any 
case  unless  the  debt  or  duty  was  certain,  or  was  capable  of  being 
made  certain  by  computation,  or  other  act  of  the  party  making 
the  tender.  For  that  reason,  a  tender  at  common  law  was  con- 
fined to  those  cases  in  which  the  thing  tendered  was  a  sum  of 
money,  or  some  specific  chattel  or  thing.  And,  in  all  actions, 
whether  upon  contract  or  for  tort,  if  the  recovery  was  for  unliqui- 
dated damages,  no  tender  could  properly  be  made.  Dunning  v. 
Humphrey,  24  Wend.  31. 

The  former  Revised  Statutes  made  some  changes  in  the  doc- 
trines of  the  common  law  relating  to  tender,  and  provided,  among 
other  things,  that  "where  any  action  at  law  shall  be  commenced  for 
the  recovery  of  a  sum  certain,  or  which  may  be  reduced  to  certainty 
by  calculation,  or  for  a  casual  or  involuntary  trespass  or  injury, 
the  defendant  at  any  stage  of  the  proceedings,  before  trial  in  such 
cases,  or  before  such  damages  shall  have  been  assessed,  or  before 
judgment  rendered  in  an  action  of  debt,  may  tender  to  the  plain- 
tiff, or  his  attorney,  any  sum  of  money  which  such  defendant  shall 
conceive  sufficient  amends  for  the  injury  done,  for  which  such 
action  or  proceeding  was  instituted,  or  sufEcient  to  pay  the  plain- 
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tiff's  demand,  together  with  the  costs  of  such  action  or  proceeding 
to  tlie  time  of  making  such  tender."  2  E.  S.  574,  §  20 ;  3  E.  S. 
(5th  ed.)  868. 

This  provision  of  the  Eevised  Statute  was  substantially  re- 
enacted  in  the  Code  of  Civil  Procedure;  and,  under  that  act,  a 
tender  may  be  made  in  an  action  to  recover  damages  for  a  casual 
or  involuntary  personal  injury,  or  a  like  injury  to  property,  al- 
though the  damages  are  unliquidated.     Code  of  Civil  Pro.  §  731. 

The  tender  authorized  by  statutes  or  by  the  Code  can  be  made 
only  afte7'  an  action  has  commenced,  while  a  tender  at  common 
law  must  be  made  before  suit ;  and,  therefore,  the  effect  of  every 
tender  made  before  action  is  to  be  determined  by  the  rules  of  the 
common  law.  See  Kelly  v.  West,  4  Jones  &  Sp.  304;  Brown  v. 
Ferguson,  2  Denio,  19G  ;  Suffolk  Bank  v.  Worcester  Bank,  2  Pick. 
105.  , 

The  provisions  of  the  Eevised  Statutes  relating  to  tender  after 
suit  were  repealed  upon  the  adoption  of  the  Code  of  Civil  Pro- 
cedure. See  Laws  of  1877,  ch.  417.  The  corresponding  provisions 
of  the  Code  do  not  apply  to  justices'  courts;  and  the  subject  of 
statutory  tender  has  been  so  far  noticed  in  this  connection,  for 
the  sole  purpose  of  preventing  confusion  in  the  examination  of 
cases  by  the  confounding  of  the  rules  relating  to  tender  under 
the  statute  with  those  relating  to  tender  at  common  law. 

There  will  be  very  few  cases  in  which  a  defendant  can  be 
prejudiced  by  being  deprived  of  the  right  to  make  a  tender  after 
suit  brought  in  justice's  court,  as  he  may  have  all  the  advan- 
tages of  such  tender  without  any  corresponding  disadvantages 
under  an  offer  to  allow  judgment  to  be  taken  for  a  sum  specified 
with  costs.    See  Code  of  Civil  Pro.  §  2892. 

The  Code  made  no  radical  change  in  the  law  of  tender.  It 
refers  only  to  that  class  of  tenders  which  are  considered  as  satis- 
fying and  discharging  debts.  It  has  no  application  to  cases  where 
a  tender  is  made  of  purchase  money  on  condition  of  the  delivery 
of  a  deed,  and  tender  of  the  debt  on  condition  of  the  return  of  a 
pledge  and  the  like.  Cass  v.  Iliggenhotam,  100  IST.  Y.  248. 
While  a  tender,  to  affect  the  right  of  recovery  on  a  debt,  must, 
both  at  common  law  and  under  the  Code  of  Civil  Procedure,  sec- 
tion 73,  et  seq.,  be  kept  good  by  payment  into  court,  a  tender  with 
demand  for  return  of  collateral  security  need  not  be  so  kept  good 
to  discharge  the  creditor's  lien  on  the  security  and  give  the  debtor 
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a  counterclaim  for  the  security.    Stratton  v.  Graham,  140  N.  Y. 
Supp.  869. 

In  actions  for  equitable  relief,  where  the  party  seeking  relief 
IS  bound  to  pay  some  unascertained  amount  before  the  relief  can 
be  granted,  it  is  not  necessary  to  pay  or  tender  the  amount  before 
bringing  suit.  It  is  enough  if  he  oilers  in  his  bill  or  complaint 
to  pay  or  to  perform  whatever  obligations  rested  upon  him  in 
that  regard.  See  Beach  v.  OooJce,  28  IST.  Y.  508 ;  Casserly  v. 
Witherbee,  119  E".  Y.  522 ;  ZeUey  v.  F.  L.  &  T.  Co.  139  N.  Y. 
461.  Jurisdiction  of  equitable  actions  has  not  been  conferred 
upon  justices  of  the  peace. 

§  2.  Who  may  Make  a  Valid  Tender. 

If  there  is  but  one  debtor,  and  he  properly  tenders  the  amount, 
there  will  be  no  question  whether  the  teiMer  was  made  by  the  right 
person.  If  there  are  several  debtors,  a  tender  by  all  or  any  of 
them  is  sufficient;  and  the  rule  is  the  same  whether  the  debtors 
are  jointly,  or  jointly  and  severally,  liable.  And  a  tender  need 
not  be  made  by  the  debtor  in  proper  person,  for  he  may  employ 
an  agent  for  that  purpose,  and  a  proper  tender  by  an  agent  duly 
authorized  will  be  entirely  valid.  And,  if  an  agent  is  furnished 
with  a  specific  sum  of  money  for  the  purpose  of  making  a  ten- 
der, and  he,  at  his  own  risk,  tenders  a  greater  sum,  such  tender 
will  be  valid.    B&ad  v.  Goldering,  2  Maule  &  Selw.  86. 

A  tender  may  be  valid  in  some  instances,  even  though  made 
by  a  stranger.  And  where  there  was  an  interview  between  the 
plaintiff  and  the  defendant,  at  which  the  defendant  was  willing 
to  pay  a  specified  sum,  which  a  third  person  present  offered  to 
go  upstairs  in  the  house  where  they  were  and  get,  but  was  pre- 
vented by  the  plaintiff,  who  said  she  need  not  trouble  herself,  for 
he  could  not  take  it,  and  it  also  appeared  that  she  had  the  money 
there,  this  was  held  to  be  a  sufficient  tender  by  the  defendant 
himself,  although  he  did  not,  at  the  time,  take  notice  of  what 
was  done,  because  his  subsequent  pleading  it  afterward  was  a 
sufficient  ratification  of  the  act.  Harding  v.  Davies,  2  Carr.  & 
Payne,  78. 

But,  as  a  general  rule,  a  tender  of  money  due  under  a  contract 
cannot  be  made  by  a  mere  stranger  to  the  contract  so  as  to  oblige 
the  creditor  to  accept  it.    Harris  v.  Jex,  66  Barb.  232. 

Any  person  may  make  a  valid  tender  for  an  idiot,  and  the  rea- 
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son  of  the  rule  has  been  held  applicable  to  a  tender  for  an  infant 
by  a  relative  who  was  not  his  guardian.  Co.  Litt.  h;  Brown  v. 
Dysinger,  1  Eawle,  408.  So,  a  tender  made  by  an  inhabit- 
ant of  a  school  district,  on  behalf  of  such  district,  without  any 
express  authority,  and  this,  if  ratified  by  the  district,  is  a  good 
tender.     Kincaid  v.  Brunswick,  2  Eairf.  188. 

§  3.  To  Whom  the  Tender  Should  be  Made. 

'A'  fender  to  the  creditor  in  person  will  always  be  made  to  the 
proper  party.  If  the  money  is  due  to  several  persons  jointly,  it 
may  legally  be  tendered  to  either  of  them,  though  it  must  be 
pleaded  as  a  tender  to  them  all.    Douglas  v.  Patrick,  3  Term,  683. 

A  tender  to  one  of  several  copartners  of  the  amount  of  a  note  in 
favor  of  the  firm  is  sufiicient.     Wyckoff  v.  Anthony,  9  Daly,  417. 

To  constitute  a  valid  tender,  it  must  be  made  to  the  creditor 
himself,  or  to  some  one  authorized  to  receive  it  in  his  behalf. 
Hornby  v.  Cramer,  12  How.  490.  But  where  the  money  was  due 
on  a  contract  for  the  sale  of  lands,  which  specified  a  day,  but  no 
place,  for  the  payment  of  the  purchase  money,  and,  on  inquiry  by 
the  vendee  of  the  vendor,  as  to  the  place  of  payment,  she  said 
she  would  be  at  home  on  the  day  fixed  for  payment,  it  was  held 
that  a  tender  on  that  day,  at  her  residence,  to  her  son,  who  was 
living  with  her,  was  valid,  she  having  absented  herself  therefrom 
at  that  time.  Smith  v.  Smith,  25  Wend.  405 ;  S.  C.  2  Hill,  351. 
So,  in  such  a  case,  if  the  creditor,  knowing  the  day  upon  which  a 
payment  ought  to  be  made,  voluntarily  absents  himself  from  home 
on  that  day,  imder  circumstances  indicating  an  intention  to  avoid 
the  debtor,  a  tender  by  the  latter  to  any  proper  member  of  the 
family  whom  he  may  find  at  the  creditor's  house  at  that  time 
will  be  good.    Judd  v.  Ensign,  6  Barb.  258. 

But  a  tender  of  the  amount  due  on  a  mortgage  to  a  servant 
girl  at  the  residence  of  the  mortgagee  is  insufficient  without  some 
proof  that  she  was  authorized  to  receive  the  money.  Jeivett  v. 
Earle,  53  Super.  Ct.  349. 

A  tender  to  an  assigneei  of  a  debt  or  demand  is  a  good  tender. 
And  a  tender  to  an  agent  authorized  to  receive  payment  is  as 
good  as  a  tender  to  -the  creditor  in  person.  Goodland  v.  Blewith, 
1  Camp.  477.  If  a  clerk  is  authorized  to  receive  money,  but  the 
creditor  directs  him  not  to  receive  a  certain  sum,  if  offered  by  a 
specified  debtor,  for  the  reason  that  the  demand  had  been  put 
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into  the  hands  of  the  creditor's  attorney,  and  the  money  is  after- 
ward tendered  by  the  debtor  to  the  clerk,  who  refuses  to  receive 
it,  and  assigns  his  instructions  as  the  reason  for  the  refusal,  the 
tender  will,  nevertheless,  be  valid,  as  a  good  tender  to  the  prin- 
cipal. Moffat  V.  Pmsom,  5  Taiunt.  307;  S.  C.  1  Marsh.  55.  So 
a  tender  to  a  merchant's  clerk,  at  the  store,  for  goods  previously 
bought  there,  is  good,  although  the  claim  had  then  been  left  with 
an  attorney  for  collection.  Hoyt  v.  Byrnes,  2  Fairf.  475 ;  Mc- 
Inijfe  V.  Wheelock,  1  Gray,  600.  A  tender  is  also  valid  if  made 
to  an  attorney  with  whom  the  claim  has  been  left  for  collection. 
Crozer  v.  Pilling,  4  Barn.  &  Cress.  26 ;  Jackson  v.  Crafts,  18 
Johns.  110.  And  if  an  attorney,  with  whom  a  demand  is  left  for 
collection,  writes  a  letter  demanding  payment  at  his  office,  a  tender 
by  the  debtor  to  any  person  in  charge  of  the  office,  in  the  attor- 
ney's absence,  is  valid.  Kirton  v.  BraitJiivaite,  1  Mees.  &  Wels. 
310;  Wihnot  v.  Smith,  3  Oarr.  &  Payne,  453.  And  see  Barrett 
V.  Deere,  M.  &  M.  200. 

If,  in  such  a  case,  the  attorney  had  written  a  letter,  demanding 
payment  to  himself,  instead  of  generally,  at  his  office,  a  tender  to 
a  -wi-iting  clerk  in  the  office  would  not  have  been  valid.  Watson 
V.  Heatherington,  1  Carr.  &  Kir.  36. 

But  a  tender  to  a  clerk  of  a  subagent  of  the  creditor  is  insuffi- 
cient, unless  it  is  shown  that  such  clerk  had  authority  to  receive 
the  money.    Hargous  v.  Laliens,  3  Sandf.  213. 

§  4.  Time  of  Making  the  Tender. 

At  common  law  a  tender  must  be  made  on  the  very  day  on 
which  the  money  is  due,  if  that  day  is  fixed  or  made  certain  by  the 
contract.  Where  the  right  to  tender  certain  stock  and  receive  a 
stipulated  sum  therefor,  falls  upon  a  holiday  other  than  Sunday, 
the  tender  must  be  made  upon  that  day,  and  if  made  upon  the  next 
business  day  is  ineffectual.  Page  v.  Schainivald,  169  I^T.  Y.  246. 
And  where  the  right  is  absolutely  lost  by  reason  of  failure  to  make 
tender  on  the  contract  day,  a  subsequent  tender  and  negotiations 
between  the  parties  will  not  reinstate  the  rights  of  the  party  re- 
quired to  make  the  tender  under  his  contract.  Ih.  But  a  statu- 
tory tender  may  be  made  after  the  day  of  payment,  under  certain 
circumstances  and  upon  certain  specified  conditions.  But  a  tend- 
er of  money  before  it  is  due  will  bo  ineffectual  as  a  legal  tender 
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for  any  purpose.  Noyes  v.  Wyclcojf,  114  IST.  Y.  204 ;  Mitchell  v. 
Cook,  29  Barb.  243 ;  Tillou  v.  Britton,  4  Halst.  120 ;  Saunders  v. 
Frost,  5  Pick.  267.  If  the  debt  draws  interest,  a  tender  of  the 
amount,  before  it  is  due,  without  also  tendering  interest  up  to  the 
time  of  the  maturity  of  the  debt,  is  clearly  bad.  Ih.  But  if  the 
debt  does  not  draw  interest,  it  has  been  held  in  one  case,  that  a 
tender  before  the  day  of  payment  was  valid.  McIIard  v.  Whet- 
croft,  3  Harris  &  McH.  85.  See  Wyckoff  v.  Anthony,  9  Daly, 
417 ;  11  Week.  Dig.  345. 

When  the  money  is  not  to  become  due  on  a  fixed  day,  but  is 
not  to  become  due  until  a  demand  has  been  made,  no  tender  need 
be  made  before  such  demand,  since  the  money  will  not  be  due 
before  that  time.  See  Noyes  v.  Wyckojf,  114  N.  Y.  204.  But 
where  money  is  to  be  due  or  payable  on  or  before  a  specified  day, 
a  tender  may  be  made  at  any  time  before  the  day  fixed,  because 
the  debtor  has  an  option  to  pay  on  that  day  or  before  that  time, 
if  he  so  elects. 

Where  money  is  received  by  one  person  for  the  use  of  another, 
and  it  ought,  by  law,  to  be  paid  over  without  delay  and  without 
demand,  a  tender  of  the  money  may  be  made  at  any  time.  And 
it  ought  to  be  done  promptly,  if  the  person  receiving  it  would 
avoid  the  payment  of  interest  and  costs,  from  the  time  it  ought 
to  have  been  paid  or  tendered.  Stacy  v.  Graham,  14  N.  Y.  492 ; 
S.  C.  3  Duer,  444.  But  the  right  to  sue,  without  a  previous  de- 
mand, for  money  received,  will  not  be  extended.  And  where  a 
bank  receives  money  on  deposit,  in  the  ordinary  way,  from  one  of 
its  customers,  the  latter  cannot  maintain  an  action  for  its  recovery, 
without  a  previous  demand  by  check  or  otherwise.  Downes  v. 
Phoenix  Bank,  6  Hill,  297. 

A  tender  before  an  action  is  actually  commenced  is  sufiicient, 
even  though  the  creditor  has  placed  the  demand  in  the  hands  of 
an  attorney,  who  has  made  out  the  papers  for  commencing  the 
action,  and  has  also  placed  them  in  the  sheriff's  hands  for  service ; 
and  it  is  not  necessary  to  tender  any  costs;  and  this  is  especially 
the  case  where  the  debtor  does  not  know,  and  is  not  informed 
at  the  time  of  making  the  tender,  that  costs  have  been  incurred. 
Hull  V.  Peters,  7  Barb.  331,  overruling  Retan  v.  Drew,  19  Wend. 
304.  And  see  Johnson  v.  Comstock,  6  Hill,  10 ;  Knight  v.  Beach, 
7  Abb.  N.  S.  241,  249 ;  Kelly  v.  West,  4  Jones  &  Sp.  304. 
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§  5.  Place  of  Tender. 

Where  the  contract  provides  in  express  terms,  that  payment 
of  a  sum  of  money  shall  be  made  at  a  particular  place,  a  tender 
at  that  place  will  be  sufficient,  but  it  will  not  be  valid  at  any  other. 
But  where  no  place  of  payment  is  mentioned,  and  the  debt  is 
due  in  money,  the  debtor  is  bound  to  seek  the  creditor  wherever 
he  may  be  within  the  State,  and  make  or  tender  payment  to  him 
there.  Littell  v.  Nichols'  Admrs.  Hardin,  66 ;  Chmnbers  v.  Winn, 
Pr.  Dec.  193 ;  Hale  v.  Patton,  60  K  Y.  233,  236 ;  Houhie  v.  Vol- 
kening,  49  How.  169 ;  Hoag  v.  Parr,  13  Hun,  95.  If,  however,  a 
contract  is  made  in  one  State  of  the  Union,  for  the  payment  of 
money,  the  debtor  is  not  bound  to  go  to  another  State  to  tender 
the  money  to  the  creditor.  Allsliouse  v.  Ramsay,  6  Whart.  331 ; 
Hale  V.  Patton,  60  ¥.  Y.  233. 

If  no  place  has  been  appointed  for  the  payment  of  money,  the 
general  rule  is,  that  a  tender  to  the  creditor,  wherever  he  may  be 
found,  will  be  valid.  Slingerland  v.  Morse,  8  Johns.  474.  And 
this  is  the  rule  even  as  to  rent,  which  may  always  be  paid  on  the 
land,  though  a  personal  tender  to  the  creditor  is  equally  valid. 
Hunter  v.  Le  Conte,  6  Cow.  728.  A  tenant,  however,  is  not,  in 
some  cases,  required  to  make  a  tender  off  of  the  demised  premises. 
It  is  a  well-settled  principle,  as  to  rent,  payable  in  money  or  kind, 
that  where  the  contract  is  silent  as  to  the  place  of  payment,  a 
tender  on  the  land  is  good,  and  it  is  not  required  of  the  lessee  to 
make  a  tender  to  the  person;  and  the  reason  is,  that  rent  issuing 
out  of  the  land  savors  so  far  of  the  realty,  that  it  is  payable  on 
the  leased  premises.  Walter  v.  Dewey,  16  Johns.  222,  224.  And 
where  the  rent  reserved  was  to  be  payable  in  book  accounts,  which 
the  tenant  was  to  warrant  to  be  good  for  collection,  and  which 
should  then  be  due  in  cash,  it  was  held  that  a  tender  of  such 
book  accounts,  properly  warranted,  upon  the  demised  premises, 
was  a  valid  tender.  lb.  The  law  as  to  a  tender  in  specific  articles 
of  property  will  be  explained  in  a  subsequent  place. 

§  6.  Mode  of  Making  a  Tender. 

The  defense  of  tender  is  allowed  upon  the  principle,  that  the 
creditor  might  have  received  his  money  without  action  if  he 
would ;  and,  therefore,  the  law  will  neither  encourage  nor  justify 
him  in  making  unnecessary  costs  for  his  debtor  to  pay.    But  before 
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the  debtot  will  be  permitted  to  avail  himself  of  this  defense,  he 
must  show  that  he  has  fully  complied  with  the  requirements  of 
the  law  in  relation  to  a  tender.  A  tender  by  a  debtor  must  be 
evidenced  by  both  words  and  acts.  Where  defendant  by  his  an- 
swer admits  a  part  of  plaintiff's  claim,  alleges  a  tender  of  the 
amount  admitted  to  be  due  and  pays  the  same  into  court,  it 
amounts  to  an  absolute  transfer  of  the  money  to  the  plaintiff,  and 
the  court  has  not  power  to  subsequently  permit  an  amendment  of 
the  answer  and  a  withdrawal  of  the  amount  paid  into  court. 
Mann  v.  Sprout,  185  IST.  Y.  109.  The  debtor,  in  addressing  his 
creditors,  must  employ  language  which  explicitly  offers  to  pay 
a  specified  sum  of  money  upon  some  debt  or  demand  which  is 
then  mentioned,  and  which  is  recognized  as  being  due  to  the  ex- 
tent of  the  sum  tendered.  And  there  must  be  more  than  mere 
words,  for  the  offer  must  be  accompanied  by  an  actual  offer  or  a 
manual  tender  of  the  sum  intended  to  be  tendered.  Bakeman  v. 
Pooler,  15  Wend.  637;  Strong  v.  Blake,  46  Barb.  227;  Cushman 
V.  Martin,  50  How.  337. 

Where  a  tender  is  set  up  in  the  answer,  it  must  be  proved  that 
there  was  a  production  of  the  money,  and  an  actual  offer  of  it 
to  the  creditor,  unless  it  is  shown  that  the  latter  dispensed  with 
it  by  some  positive  act  or  declaration.  Bakeman  v.  Pooler,  15 
Wend.  637.  In  such  a  case,  it  is  not  enough  to  show  that  the 
debtor  had  the  money  in  his  pocket,  and  that  he  informed  his 
creditor  that  the  money  was  ready  for  him,  and  that  he  asked  him 
to  take  the  money,  when  it  also  appears  that  the  money  was  not 
shown  to  the  creditor.  lb.  Under  such  circumstances,  a  creditor 
is  not  bound  to  say  whether  he  will  take  the  money  or  not,  until 
it  is  actually  produced  and  offered  to  him.     Ih. 

It  is  not  sufficient  for  the  debtor  to  say  that  he  is  ready  to  pay, 
without  offering  to  do  so ;  and  if,  at  the  time  of  making  an  offer  to 
pay  a  specified  sum,  he  retains  the  money  in  a  bag  under  his 
arm,  instead  of  offering  it  to  the  creditor,  the  tender  will  be  invalid. 
Sticklinge  v.  Coney,  Noy.  74.  And  see  Thomas  v.  Evans,  10  East, 
101;  Dickinson  v.  Shee,  4  Esp.  68;  Kraus  v.  Arnold,  7  J.  B. 
Moore,  59;  Leatherdale  v.  Sweepstone,  3  Carr.  &  Payne,  342; 
Finch  V.  Brook,  1  Scott,  70 ;  Breed  v.  Hurd,  6  Pick.  356.  Nor  is 
it  sufficient  that  the  money  is  contained  in  an  envelope  which  the 
debtor  retains  in  his  own  hands  while  he  shows  it  to  his  creditor, 
or  shakes  it  at  him.  Strong  v.  Blake,  46  Barb.  227.  A  tender 
itnports  not  only  readiness  and  ability  to  perform,  but  actual  pro- 
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duction  of  the  thing  to  be  delivered.  Eddy  v.  Davis,  116  N.  Y. 
2iT. 

A  creditor  may  dispense  with  the  production  and  offer  of  the 
money ;  and  if,  on  an  offer  of  a  sufficient  sum,  he  refuses  to  accept 
it,  unless  the  debtor  will  also  pay  another  demand,  this  will  waive 
an  actual  offer  of  the  money,  and  be  a  valid  tender.  Douglass  v. 
Patrick,  3  Term,  683.    And  see  Cornwell  v.  liaight,  21  ¥.  Y.  462. 

A  formal  tender  is  unnecessary  where  the  other  party  has  re- 
fused to  receive  the  property  or  to  comply  with  his  agreement. 
Davis  V.  True,  89  App.  Div.  319;  Cornwell  v.  Haight,  21  N.  Y. 
462 ;  Hayner  v.  American  Popular  Life  Ins.  Co.  69  IST.  Y.  439 ; 
Shaiv  V.  Republic  Life  Ins.  Co.  69  N.  Y.  293 ;  Stokes  v.  Mackay, 
147  K  Y.  235. 

But  where  a  creditor  refuses  to  receive  the  sum  actually  due, 
on  the  ground  that  he  claims  a  larger  sum,  this  will  not  dispense 
with  an  actual  offer,  by  the  debtor,  of  the  amount  really  due. 
Dunhmtn  v.  Jackson,  6  Wend.  22,  34;  Kraus  v.  Arnold,  7  J.  B. 
Moore,  59 ;  Thomas  v.  Evans,  10  East,  101.  But  see  Murr  v. 
Western  Assurance  Co.  50  App.  Div.  4. 

The  general  rule  is,  that  a  tender  must  be  withoiit  qualifications 
or  conditions.  Noyes  v.  Wyckoff,  114  ~N.  Y.  204;  Roosevelt  v. 
Bulls  Head  Bank,  45  Barb.  579 ;  Frost  v.  Yonkers  Savings  Bank, 
70  K  Y.  558;  Shiland  v.  Loeh,  58  App.  Div.  565.  And  this  is 
especially  the  case  where  the  offer  of  the  money  is  accompanied  by 
qualifications,  or  clogged  with  conditions,  to  which  the  creditor 
may  reasonably  object.  And  in  this  State  the  rule  is  quite  strictly 
enforced.  And,  if  a  tender  is  made  by  a  debtor  to  his  creditor,  of 
a  specified  sum,  even  by  an  actual  production,  and  a  manual  offer 
of  the  money,  it  will  be  invalid  if  it  is  tendered  in  full  settlement 
and  discharge  of  all  demands  which  the  creditor  holds  against  him. 
Wood  V.  Hitchcock,  20  Wend.  47 ;  Strong  v.  Harvey,  3  Bing.  304 ; 
Shiland  v.  Loeli,  58  App.  Div.  565.  So  a  tender  of  a  certain  sum, 
accompanied  by  a  demand  of  a  receipt  in  full  of  all  demands  is 
clearly  invalid.  Glasscott  v.  Day,  5  Esp.  48 ;  Thayer  v.  Brackett, 
12  Mass.  450.  See  Noyes  v.  Wyckoff,  114  IST.  Y.  204,  207;  Wern- 
er V.  Tuch,  52  Hun,  269. 

The  principle  upon  which  a  tender  has  so  frequently  been  held 
invalid,  when  a  receipt  in  full  was  demanded,  is  not  for  the  reason 
that  a  mere  receipt  was  demanded,  but  because  a  particular  sum 
was  offered  in  full  payment.  And  see  Cheminant  v.  Thornton,  2 
Carr.  &  Payne,  50;  Peacock  v.  Dickerson,  2  Carr.  &  Payne,  51, 


TENDER  1761 

note.  And  it  is  doubtful  whether  any  case,  or  at  least  any  well 
considered  case,  has  gone  so  far  as  to  hold  that  a  tender  otherwise 
valid,  would  be  bad,  merely  because  a  receipt  was  requested  for  the 
sum  actually  tendered.  See  Richardson  v.  Jachson,  8  Mees.  & 
Wels.  298.  Such  a  request  cannot  be  construed  into  a  condition  or 
qualification  to  which  any  creditor  could  reasonably  object ;  and  it, 
therefore,  differs  materially  from  a  tender  accompanied  by  a  de- 
mand of  a  receipt  in  full,  or  a  tender  of  a  particular  sum  in  full 
satisfaction  of  the  creditor's  claims  or  demands,  even  though  no 
receipt  be  demanded.  By  accepting  the  money  under  such  circum- 
stances, the  creditor  would  be  barred  from  a  further  recovery,  upon 
the  ground  of  an  accord  and  satisfaction.  But  a  mere  receipt  for 
the  sum  actually  paid  could  have  no  such  effect.  Still,  notwith- 
standing this  view  of  the  matter,  the  courts  enforce  the  rule  quite 
inflexibly,  that  there  shall  be  no  conditions  accompanying  the 
tender.  And,  therefore,  a  tender,  upon  condition  that  certain  se- 
curities, to  which  the  debtor  is  not  entitled,  shall  be  surrendered  to 
him,  is  defective.  Brooklyn  Bank  v.  De  Grauw,  23  Wend.  342. 
So  a  tender  of  the  amount  due  upon  a  note,  made  upon  the  con- 
dition that  the  holder  will  ratify  an  arrangement  which  has  been 
made  concerning  another  matter,  is  bad.  Eddy  v.  O'Hara,  14 
Wend.  221,  224.     And  see  Harris  v.  Mulock,  9  How.  402. 

An  exception  to  the  rule,  that  a  tender  must  be  imconditional, 
arises  where  the  debt  is  upon  negotiable  paper ;  and,  therefore,  the 
indorser  of  a  negotiable  note  may  insist  upon  a  surrender  of  the 
note  to  him  as  a  condition  of  its  payment.  Wilder  v.  Seelye,  8 
Barb.  408;  Osterman  v.  Goldstein^  31  Misc.  501.  So  the  acceptor 
of  a  bill  of  exchange  is  not  bound  to  pay  it  unless  the  holder  pro- 
duces the  bill,  and  offers  to  give  it  up  on  payment  of  the  amount 
due  upon  it.  Hansard  v.  Robinson,  1  Barn.  &  Cress.  90.  So  the 
maker  of  a  negotiable  promissory  note  may  require  its  delivery  to 
him  as  a  condition  of  its  payment.  Smith  v.  Rockwell,  2  Hill, 
482.  So  where  a  negotiable  note  is  made  by  two  persons  jointly, 
if  either  of  them  pays  the  note,  he  is  entitled  to  the  possession  of 
the  note  on  payment  thereof,  so  that  he  may  use  it  as  a  voucher  as 
against  the  other  joint  maker.  Cahoon  v.  Bank  of  Utica,  7  N.  Y. 
486,  489. 

One  liable  to  pay  money  secured  by  a  written  instrument  has 
the  absolute  right,  as  a  condition  of  tender  and  payment,  to  de- 
mand the  surrender  of  the  instrument  which  is  the  evidence  of  his 
debt.  Wilder  v.  Seelye,  8  Barb.  409 ;  Osterman  v.  Goldstein,  31 
111 
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Misc.  501 ;  Bailey  v.  County  of  Buchwivom,  115  JST.  Y.  297.  And  it 
has  always  been  the  law  that  a  tender  may  be  restricted  by  such 
conditions  as  by  the  terms  of  the  contract  are  conditions  precedent 
or  simultaneous  to  the  payment  of  the  debt,  or  proper  to  be  per- 
formed by  the  party  to  whom  the  tender  is  made.  Wh&eloch  v. 
Tanner,  39  N.  Y.  481;  Cass  v.  HigenUtwm,  100  N.  Y.  253; 
Ilalpiny.  Phoenix  Ins.  Co.  118  K  Y.  165,  176;  OstermanY.  Gold- 
stein, 31  Misc.  501,  505.  But  where  the  holder  of  a  bill  of  ex- 
change has  other  claims  upon  it,  against  other  parties  than  the  one 
making  the  tender,  the  latter  when  making  a  tender  can  only  re- 
quire an  exoneration  of  himself  to  be  indorsed  on  the  bill,  and  he 
is  not  entitled  to  its  possession.    Hargous  v.  Lahens,  3  Sandf.  213. 

Where  the  debtor's  indebtedness  consists  of  one  entire  sum,  he 
must  tender  the  entire  amount,  since  the  creditor  is  not  bound  to 
receive  a  part  of  his  debt.    Dixon  v.  Clark,  5  C.  B.  365,  377. 

This  rule,  however,  does  not  compel  a  debtor  to  tender  all  that 
he  owes  to  his  creditor,  since  he  may  owe  him  several  distinct 
debts;  and  if  they  are  entirely  separate,  as  in  case  of  several 
promissory  notes,  bills  of  exchange,  bonds,  or  separate  sums  of 
money  otherwise  distinct,  the  debtor  has  a  right  to  elect  such 
of  them  as  he  is  willing  to  pay,  and  make  a  tender  of  them, 
omitting  the  others.  The  debtor  must  be  careful  to  tender  enough 
to  satisfy  the  creditor's  debt;  and  where  the  debt  draws  interest, 
the  entire  sum  due,  either  as  principal  or  interest,  must  be  ten- 
dered. In  making  payments  it  is  sometimes  impossible  to  make 
the  exact  change,  owing  to  the  value  and  the  divisions  of  the  cur- 
rency, and  in  such  cases  the  law  regards  the  fractions  as  trifles  not 
to  be  taken  into  the  account.  But  if  the  sum  is  large  enough  to 
be  discharged  by  the  current  coin,  or  the  legal  currency  in  common 
use,  it  is  not  a  trifle,  and  it  cannot  be  disregarded,  but  must  be 
tendered,  or  the  tender  will  be  invalid.  Boyden  v.  Moore,  5  Mass. 
365.  And  see  Spencer  v.  Tooker,  21  How.  333 ;  ^S^.  C.  12  Abb. 
353. 

A  tender  of  a  larger  sum  than  the  amount  due  may,  in  some 
cases,  be  valid ;  and  where  the  sum  tendered  consists  of  specie,  the 
tender  will  not  be  rendered  invalid  by  the  fact  that  the  sum  ten- 
dered was  larger  than  the  debt.  Hubbard  v.  Chenango  Bank,  8 
Cow.  88;  Astley  v.  Reynolds,  2  Strange,  916;  Wade's  Case,  5 
Rep.  116. 

But  if  the  tender  is  made  in  paper  money,  a  tender  of  a  bill 
considerably  larger  in  amount  than  the  debt,  and  requiring  the 
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payment  of  the  change  by  the  creditor,  has  been  held  to  be  invalid. 
And  a  tender  of  a  £5  bank  note  in  payment  of  a  debt  of  £3  10s., 
and  requesting  the  creditor  to  make  the  change  and  return  the 
balance,  was  held  to  be  a  bad  tender.  Betterbee  v.  Davis,  3  Camp. 
70.  And  see  Robinson  y.  CooJc,  6  Taunt.  336 ;  Blow  v.  Russell,  1 
Carr.  &  Payne,  365. 

But  if  the  creditor  does  not  object  to  the  request  for  change,  but 
claims  that  more  is  due  than  the  whole  amount  tendered,  and  re- 
fuses to  receive  the  tender  for  that  reason  alone,  the  tender  is  good. 
Block  V.  Smith,  Peake,  88 ;  Cadman  v.  Lubbock,  5  Dowl.  &  Eyl. 
289 ;  Saunders  v.  Graham,  Gow.  121.  And  the  rule  is  the  same 
if  the  creditor  refuses  the  tender  merely  on  the  ground  that  the 
debtor  will  not  pay  another,  and  a  distinct  debt,  with  the  surplus, 
or  because  such  debtor  will  not  fix  his  own  counterclaim  against 
the  creditor  at  a  certain  sum.  Beavens  v.  Bees,  5  Mees.  &  Wels. 
306.  And  it  is  a  general  rule  that  if  the  creditor  refuses  to  receive 
money  tendered  on  account  of  some  objection  other  than  that  re- 
lating to  the  manner  in  which  it  was  made,  as  on  the  ground  that 
the  amount  is  insufficient,  or  any  other  similar  ground,  this  will  be 
deemed  a  waiver  of  any  objections  except  those  specifically  made. 
Cole  V.  Blake,  Peake,  179 ;  Richardson  v.  Jackson,  8  Mees.  & 
Wels.  298 ;  Bull  v.  Parker,  2  Dowl.  ]Sr.  S.  345. 

It  is  not  sufficient  that  the  debtor  was  at  one  time  ready  and 
willing  to  pay  the  debt,  but  he  must  show  that  he  always  since  has 
been,  and  that  he  still  is  willing  to  pay ;  and,  therefore,  the  effect 
of  a  tender  will  be  effectually  destroyed  if  the  creditor  can  show  a 
demand  of  a  fulfillment  of  the  contract,  at  the  proper  time,  and  a 
refusal  by  the  debtor  to  comply  with  the  demand.  Dixon  v.  Clark, 
5  C.  B.  365  ;  Cotton  v.  Godwin,  7  Mees.  &  Wels.  147.  And  where 
a  proper  tender  is  made  by  two  joint  debtors,  which  was  refused, 
yet  it  was  held  that  a  subsequent  demand  of  the  amount  from  one 
of  the  debtors  invalidated  the  tender  as  to  both.  Peirse  v.  Bowles, 
1  Stark.  323. 

But  a  demand  by  a  creditor  for  more  than  the  real  debt  will 
not  affect  the  tender,  where  the  excess  demanded  was  for  another 
debt  justly  due  to  him  from  the  debtor.  Dixon  v.  Clark,  5  0.  B. 
378 ;  Brandon  v.  Newington,  3  Q.  B.  915  ;  Hesketh  v.  Fawcett,  11 
Mees.  &  Wels.  356. 

Tender  of  money. — When  a  debt  is  payable  in  money,  nothing 
else  is  a  lawful  tender  in  discharge  of  the  obligation.  The  Con- 
stitution of  the  United  States  provides  that  no  State  shall  make 
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anything  but  gold  and  silver  coin  a  tender  in  payment  of  debts. 
Const.  U.  S.  art.  1,  §  10.  The  act  of  Congress  of  the  12th  of 
February  1873,  provides  that  all  gold  coins  struck  at  the  mint 
shall  be  a  lawful  tender  in  all  payments.  2  U.  S.  Compiled  Stat- 
utes, sec.  3585,  p.  2400;  and  chapter  12,  section  3  Act  of  June  9, 
1897  provides  that  silver  coins  of  smaller  denominations  than  one 
dollar  shall  be  a  legal  tender  in  all  sums  not  exceeding  ten  dollars. 
2  U.  S.  Comp.  Statutes,  sec.  3586,  p.  2401.  By  Act  of  Congress 
of  February  21,  1857,  chapter  56,  section  3,  no  foreign  gold  or 
silver  coins  shall  be  a  legal  tender  in  payment  of  debts.  2  U.  S. 
Compiled  Statutes,  section  3584,  page  2400. 

But,  notwithstanding  the  prohibition  in  the  Constitution  of 
the  United  States,  which  declares  that  no  State  shall  have  the 
power  to  mal<e  anything  but  gold  and  silver  a  legal  tender  for  the 
payment  of  debts,  the  same  language  does  not  apply,  in  terms,  to 
the  government  of  the  United  States,  and  several  acts  of  Congress 
have  been  passed  making  certain  paper  money,  issued  by  the  gen- 
eral government,  legal  tender  for  all  debts,  public  or  private,  ex- 
cept duties  on  imports  and  interest  on  the  public  debt.  See  Laws 
of  Congress,  1862,  ch.  33 ;  2  U.  S.  Compiled  Statutes,  section 
3588,  p.  2401.  Such  bills,  issued  by  the  general  government  as 
are  legal  tender,  bear  a  statement  to  that  effect  upon  some  part  of 
the  instrument. 

According  to  the  laws  of  Congress,  and  the  decisions  of  the 
courts  of  this  State,  any  of  the  treasury  notes,  or  of  the  fractional 
currency  issued  by  authority  of  the  United  States  general  govern- 
ment, is  a  legal  tender  for  such  debts  as  it  declares  may  be  paid  in 
such  currency.  See  U.  S.  Eev.  St.  §  3588 ;  Juilliard  v.  Oreenvian, 
110  U.  S.  421 ;  Harris  v.  Jex,  55  IST.  Y.  421. 

It  is  sometimes  said  that  a  tender  of  solvent  bank  bills  is  a 
good  tender;  and  that  impression  is  founded  upon  the  language 
sometimes  used  by  the  courts.  In  the  case  of  the  U.  8.  Bank  v. 
Bank  of  Georgia,  10  Wheat.  333,  347,  Stoet,  J.,  said:  "Bank 
notes  constitute  a  part  of  the  common  currency  of  the  country,  and 
ordinarily  pass  as  money.  When  they  are  received  as  payment, 
the  receipt  is  always  given  for  them  as  money.  They  are  a  good 
tender  as  money,  unless  specially  objected  to."  This  language, 
however,  is  very  far  from  declaring  bank  bills  a  legal  tender  in 
payment  of  debts.  It  is  said  that  they  are  good  if  not  specially 
objected  to;  but  that  does  not  at  all  show  that  they  are  a  legal 
tender.     If  gold  or  silver  is  tendered,  that  will  be  a  legal  tender, 
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whether  objected  to  or  not;  and  nothing  is  strictly  a  legal  tender 
unless  the  party  offering  it  can  insist  that  it  is  a  valid  and  legal 
tender  of  itself,  as  in  the  case  of  a  tender  in  gold  or  silver,  or,  in 
a  proper  case,  in  treasury  notes  or  fractional  currency,  under  the 
acts  of  Congress.  Thomdihe  v.  United  States,  2  Mason,  1.  But 
by  Act  of  Congress  of  March  3,  1887,  chap.  396,  section  3,  the 
law  authorizing  the  issue  and  coinage  of  the  "trade  dollar,"  was 
repealed  and  such  coins  are  no  longer  legal  tender.  2  U.  S.  Comp. 
Stat.  sec.  3513,  sub.  3,  p.  2348  note. 

It  is  true  that  a  tender  in  bank  bills  has  sometimes  been  held 
to  be  valid,  but  it  was  not  upon  the  ground  that  such  bills  are  of 
themselves  a  legal  tender.  A  tender  in  solvent  current  bank  bills 
may  be  sufficient  in  case  the  party  to  whom  they  are  tendered  makes 
no  objection  to  the  kind  of  money  offered,  but  puts  his  objection 
upon  a  different  ground,  as  that  it  is  not  enough,  or  some  other 
similar  objection.  In  such  a  case  the  tender  may  be  sustained 
upon  the  principle  that  the  party  has  waived  any  objection  as  to 
the  kind  of  money,  by  putting  his  objection  upon  another  ground. 
And  see  Ball  v.  Stanley,  5  Yerg.  199 ;  Wheeler  v.  Knaggs,  8  Ohio, 
172 ;  Brown  v.  Dysinger,  1  Rawle,  408 ;  Snow  v.  Perry,  9  Pick. 
542.  So  there  may  be  an  agreement  which  Avill  relieve  a  party  from 
tendering  specie.  And  where  A.  covenanted  to  pay  B.  $300  on  a 
specified  day,  on  which  B.  covenanted  to  convey  a  farm  to  A.,  and 
before  the  day  for  the  payment  B.  agreed  with  A.  to  receive  the 
$300  in  bank  bills,  which  A.  tendered  on  the  day  according  to  the 
agreement,  but  which  B.  refused  to  receive  on  the  ground  that  such 
bills  were  not  a  legal  tender ;  but  in  an  action  by  A.  against  B.  for 
his  refusal  to  convey  the  land  as  agreed,  it  was  held  that  the  agree- 
ment to  receive  the  bank  bills  was  a  waiver  of  a  tender  in  gold  or 
silver,  and  that  the  tender  in  bank  bills  was  valid.  Warren  v. 
Mains,  7  Johns.  476. 

A  creditor  is  not  bound,  nor  is  he  even  at  liberty,  to  accept  in 
payment  money  which  the  debtor  has  fraudulently  obtained ;  and, 
therefore,  a  tender  of  money,  obtained  by  the  president  of  a  bank, 
by  embezzlement,  is  not  a  lawful  tender  by  him  to  his  creditor. 
Reed  v.  Bank  of  Newhurgh,  6  Paige,  337. 

A  check  is  not  leg'al  tender.  Block  v.  Garfiel,  30  Misc.  821 ; 
Grassy  v.  Schneider,  50  How.  134.  But  see  Link  v.  Mack,  25 
Misc.  615.  But  if  the  check  of  the  party  is  not  objected  to,  it  is, 
for  all  the  purposes  of  a  legal  tender,  the  equivalent  of  money. 
Duffy  V.  0' Donovan,  46  JST.  Y.  223 ;  Mitchell  v,  7.  C.  M.  Co.  67 
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N.  Y.  280 ;  Wright  v.  Rohimon  £  Co.  84  Hun,  172.  To  make  a 
legal  tender,  the  money  must  be  actually  produced.  Eichhojf  v. 
Gillies,  121  E".  Y.  Supp.  334. 

Tender  of  chattels. —  The  law  in  relation  to  a  tender  of  articles, 
payable  by  the  terms  of  a  chattel  note  has  been  sufficiently  dis- 
cussed in  another  volume.  And  the  same  general  principles  are 
applicable  to  any  other  contract,  by  virtue  of  which  a  party  is 
bound  to  deliver  chattels. 

Where  the  article  to  be  tendered  is  not  separate,  but  mixed  with 
other  articles  of  like  kind,  there  must  be  such  a  separation  as  will 
enable  the  creditor  to  take  his  own.  What  is  such  a  separation  as 
to  pass  the  title,  when  that  is  necessary,  has  been  considered  in  the 
chapter  upon  the  subject  of  sales. 

The  general  rule  is,  that  the  tender  will  not  be  valid  unless  it  is 
made  in  such  a  manner  that  the  creditor  need  not  do  anything  more 
than  to  accept  the  property  to  vest  the  title  in  him.  But  still  it  is 
not  necessary  in  all  cases  that  the  property  should  be  so  separated 
that  it  could  be  described  and  identified  in  an  action  of  replevin  or 
trover ;  because  if  a  party  agreed  to  deliver  twenty-five  bushels  of 
grain  at  a  specified  time  and  place,  and  he  carried  fifty  bushels  in 
one  mass,  in  his  sleigh  or  wagon,  to  his  creditor,  for  the  purpose  of 
measuring  out  the  proper  quantity,  this  would  be  sufficient  if  the 
creditor  was  present,  so  that  a  delivery  could  be  made  to  him ;  and 
in  such  a  case,  he  could  properly  allege  in  his  answer  "that  he 
always  has  been  and  now  is  ready"  to  deliver  such  grain. 

Like  a  tender  of  money,  a  tender  of  chattels  ought  to  be  without 
qualifications  or  conditions,  or  it  will  be  invalid.  So,  too,  like  a 
tender  of  money,  it  may  be  made  by  an  agent ;  though  if  such  agent 
has  instructions  from  his  principal,  not  to  deliver  the  chattels  to 
the  other  party  unless  he  will  cancel  and  deliver  up  the  contract, 
this  is  not  a  good  tender,  even  though  the  agent  had  the  chattels 
at  the  right  time  and  the  proper  place.  Robinson  v.  Baichelder,  4 
]Sr.  H.  40.  It  is  a  good  defense,  pro  tanto,  to  such  a  contract,  that 
the  plaintiil  accepted  a  part  of  the  articles  before  the  day  specified 
in  the  contract ;  or  that  there  was  an  agreement  between  the  parties, 
which  may  be  by  parol,  that  the  chattels  should  be  delivered  at 
another  time  and  place,  and  that  the  plaintiff  was  there,  wholly 
ready  to  deliver  them.  lb.  Or,  that  the  party  knew  that  the 
articles  were  delivered  at  another  time  and  place,  and  did  not  dis- 
sent or  object.    Flagg  v.  Dryden,  7  Pick.  53. 

Where  the  promise  is  in  the  alternative,  either  to  pay  a  specified 


TENDER  1767 

sum,  or  to  deliver  certain  chattels,  at  a  particular  time,  the  right 
of  election  belongs  to  the  promisor ;  and  he  may  pay  the  money  or 
deliver  the  chattels  at  his  option,  provided  he  makes  his  election 
and  the  payment  or  delivery  before  the  day  for  performance  has 
passed.  Plovmian  v.  McLane,  7  Ala.  775 ;  Stewart  v.  Donelly,  4 
Yerg.  177 ;  Orr  v.  Williams,  5  Humph.  423 ;  Oilman  v.  Moore,  14 
Vt.  457.  But  if  that  day  is  permitted  to  pass  without  any  elec- 
tion by  the  promisor,  this  right  of  election  is  gone,  and  the  prom- 
isee has  an  absolute  right  to  the  money,  and  may  maintain  an  ac-' 
tion  for  its  recovery.     lb. 

So  where  chattels  are  to  be  delivered  on  a  specified  day,  at  a 
designated  place;  or  where  the  promisor  is  bound  to  tender  the 
chattels  to  the  promisee,  if  he  neglects  or  refuses  to  do  so,  the  right 
to  insist  upon  a  payment  in  chattels  will  be  lost,  and  the  promisee 
may  recover  the  money  instead.     Townsend  v.  Wells,  3  Day,  327. 

A  contract  to  deliver  a  particular  quantity  of  chattels,  at  a  speci- 
fied time  and  place,  requires  the  promisor,  as  a  general  rule,  to  de- 
liver the  entire  quantity  at  that  time.  And  where  the  delivery  is 
to  be  made  upon  the  happening  of  a  specified  event,  as  the  arrival 
of  a  particular  vessel  in  port,  with  the  chattels,  the  rule  is  the 
same,  provided  the  chattels  are  brought  by  such  vessel;  but  if  a 
part  only  of  the  chattels  arrive,  the  promisor  is  not  bound  to  de- 
liver, nor  the  promisee  to  receive,  a  portion  of  them.  See  title 
Sales. 

Where,  by  the  terms  of  the  contract,  certain  specific  articles  are 
to  be  delivered  at  a  certain  time  and  place,  in  payment  of  an  exist- 
ing debt,  this  contract  is  fully  discharged,  and  the  debt  is  paid  by 
a  complete  and  legal  tender  of  the  articles  at  the  time  and  place, 
although  the  promisee  was  not  there  to  receive  them,  and  no  action 
can  be  thereafter  maintained  upon  the  contract.  Slingerla^nd  v. 
Morse,  8  Johns.  474;  Mitchell  v.  Merrill,  2  Blackf.  87;  Coit  v. 
Houston,  3  Johns.  Cas.  243.  And  see  Lmnh  v.  Lathrop,  13  Wend. 
95. 

But  the  mere  absence  of  the  promisee,  will  not,  of  itself  alone, 
dispense  with  a  legal  tender  of  the  articles,  which  is  made  by 
separating  and  designating  the  articles  so  that  the  promisee  can 
distinguish  them  from  all  others  of  a  similar  character.  Newton 
v.  Oalhraith,  5  Johns.  119  ;  Bams  v.  Graham,  4  Cow.  452.  In  the 
case  of  chattels  which  are  to  be  delivered  at  a  time  and  place  cer- 
tain, the  tender  may  be  made  at  the  proper  time  and  place,  even 
though  the  promisee  be  absent  at  the  time ;  but  the  articles  must  be 
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properly  separated  and  set  apart  as  in  any  other  case,  or  the  tender 
will  he  invalid.  lb.  As  to  the  quality  of  articles  which  must  be 
delivered,  much  will  depend  upon  the  nature  of  the  contract.  If 
articles  of  a  particular  style  or  quality  are  specified  in  the  contract, 
such  articles  must  be  delivered  or  tendered.  And,  under  a  con- 
tract to  deliver  a  cow  with  a  calf  by  her  side,  a  tender  of  a  cow 
with  calf  is  not  sufficient.    Spencer  v.  Tilden,  6  Cow.  144. 

Where  the  contract  is  to  deliver  goods  or  wares  which  are  articles 
of  merchandise,  and  belong  to  a  certain  trade,  this  will  be  construed 
to  mean  goods  or  wares  of  the  kind,  fashion  and  quality  in  common 
use  in  that  trade,  and  not  such  as  are  antiquated  and  unsaleable. 
Dennett  v.  Short,  7  Greenl.  150.  And  the  kind  and  quality  of  the 
goods  must  be  such  as  would  be  requisite  to  make  a  sale  of  them 
legal ;  and  if  a  statute  requires  all  leather  to  be  stamped  in  a  par- 
ticular manner,  a  tender  of  unstamped  leather  will  be  invalid. 
ETkins  v.  Parhliurst,  17  Vt.  105.  And  the  rule  is  the  same  where 
the  statute  requires  that  the  article  shall  be  packed  in  a  specified 
manner.    Clarlc  v.  Finney,  1  Cow.  681. 

Where  a  contract  provides  for  the  payment  of  a  debt  in  specific 
articles,  as  by  the  note  of  a  third  person,  and  the  debtor  makes  a 
valid  tender  of  the  articles  agreed,  such  tender  transfers  to  the 
creditor  the  title  of  the  articles  tendered,  and  discharges  the  debt, 
notwithstanding  the  creditor  refused  to  accept  the  property.  Des 
Arts  V.  Leggett,  16  N".  Y.  582 ;  Coit  v.  Houston,  3  Johns.  Cas. 
243 ;  Lamb  v.  Lathrop,  13  Wend.  95 ;  Billings  v.  Vanderbeck,  23 
Barb.  546.  But  such  tender  and  refusal  do  not  discharge  the  debt- 
or from  all  responsibility  as  to  the  care  of  the  articles ;  for  he  will 
be  held  to  have  them  as  a  bailee,  at  the  risk  and  expense  of  the  cred- 
itor,    lb.;  Sheldon  v.  Skinner,  4  Wend.  525. 

But  articles  will  not  be  permitted  to  be  brought  into  court, 
even  on  a  plea  or  answer  of  tender.  Shotwell  v.  Wendover,  1 
Johns.  65. 

§  7.  Effect  of  a  Tender. 

There  are  some  cases  of  a  tender  of  chattels,  in  which  a  proper 
tender  of  the  articles  will  discharge  the  debt,  so  that  the  debtor  will 
afterward  retain  them  as  a  mere  bailee.  But  a  different  rule  pre- 
vails in  relation  to  the  tender  of  money  in  payment  of  a  money 
debt.  And  in  such  a  case,  a  tender,  however  formal  and  legal, 
will  not  extinguish  the  debt,  though  it  will  stop  the  running  of  in- 


TENDER  1769 

terest,  and  protect  the  debtor  from  subsequent  costs.  Raymond  v. 
Beamard,  12  Johns.  274 ;  Manny  v.  Harris,  2  Johns.  24 ;  W right 
V.  Robinson,  84  Hun,  172;  Kelly  v.  West,  4  Jones  &  Sp.  304; 
Zm>/i<  V.  5eac/i,  7  Abb.  IsT.  S.  241 ;  Hills  v.  PZace,  36  How.  26 ; 
5  Abb.  E".  S.  18 ;  7  Eob.  389,  48  N.  Y.  420,  8  Am.  Eep.  568.  In 
those  cases  in  which  a  tender  does  not  extinguish  the  debt,  nor 
bar  an  action  upon  it,  the  debtor  must  pay  the  money  into  court, 
with  his  plea  or  answer  of  tender,  or  the  defense  will  be  unavailing. 
Plainer  v.  Lehman,  26  Hun,  374;  Gray  v.  Green,  9  Hun,  334; 
Simpson  v.  French,  25  How.  464 ;  Roosevelt  v.  N.  Y.  &  H.  R.  R. 
Co.  45  Barb.  554;  30  How.  226;  Becker  v.  Boon,  61  N.  Y.  317. 
See  Brermich  v.  Weselman,  100  N.  Y.  609,  610.  The  object  of 
payment  into  court  is  to  place  the  money  tendered  where  the  plain- 
tiff will  be  sure  to  get  it.  It  then  becomes  the  plaintiff's  money, 
and  the  defendant  cannot  dispute  his  right  to  it.  If  the  tender  be 
established,  judgment  goes  against  the  plaintiff,  and  he  takes  the 
money  tendered  for  his  claim,  and  the  defendant  recovers  the  costs 
of  the  action.  Becker  v.  Boon,  61  IST.  Y.  317.  It  is  an  important 
element  of  a  tender  that  it  be  kept  good  from  the  time  it  is  made 
up  to  the  time  of  depositing  the  money  in  court.  Riley  v.  Chees- 
m<m,  75  Hun,  387;  Nelson  v.  Loder,  132  N.  Y.  288;  Wright  v. 
Robinson  &  Co.  84  Hun,  172. 

Where  the  tender  is  conditional,  as  for  example,  a  tender  of  the 
money  due  on  a  note  on  condition  that  the  payee  return  the  prop- 
erty pledged  for  its  payment,  the  defendant  is  not  required  to  pay 
the  money  into  court.  Cass  v.  Higenbotam,  100  IST.  Y.  248.  The 
rule  that  a  tender  must  be  kept  good  by  payment  into  court  applies 
only  in  cases  of  an  unconditional  indebtedness  by  the  party  making 
the  tender.    Wood  v.  Robe,  52  Super.  Ct.  479. 

A  tender  of  money  is  an  admission  of  a  debt  to  the  extent  of 
the  amount  tendered,  and  the  party  tendering  it  will  generally  be 
liable  for  the  amount  tendered.  Eaton  v.  Wells,  82  N.  Y.  576 ; 
Johnston  v.  Columbia  Ins.  Co.  7  Johns.  315 ;  Spalding  v.  Vanr 
dercook,  2  Wend.  431;  Roosevelt  v.  N.  Y.  &  H.  R.  R.  Co.  45 
Barb.  554. 

When  a  tender  has  once  been  properly  made  before  the  com- 
mencement of  an  action,  which  was  unsuccessful,  and  a  second 
action  is  commenced  for  the  same  cause,  a  second  tender  is  not 
necessary.    Thompson  v.  Wood,  1  Hilt.  93. 

Where  a  tender  is  necessary,  for  the  purpose  of  enabling  the 
tendering  party  to  maintain  an  action,  the  law  will  regard  the 
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tender  as  equivalent  to  a  performance,  for  the  purpose  of  sustain- 
ing an  action,  but  not  for  the  purpose  of  establishing  the  measure 
of  damages.    Shannon  v.  Comstock,  21  Wend.  457. 

§  8.  Manner  of  Pleading  Tender. 

When  a  tender  is  relied  on  as  a  defense  to  an  action  for  the 
breach  of  a  contract  to  deliver  chattels,  it  is  sometimes  the  case 
that  the  defendant  relies  upon  a  tender  as  a  perfect  defense  to  any 
cause  of  action,  as  in  those  cases  in  which  a  tender  extinguishes 
the  debt. 

In  other  cases,  as  in  those  for  the  payment  of  money,  the  object 
of  the  defense  is  to  relieve  the  party  from  the  payment  of  damages 
and  costs,  and,  in  some  cases,  to  recover  the  costs  incurred  in  the 
defense.  This  defense,  like  that  in  every  other  case,  must  show 
such  facts  as  will  legally  constitute  a  defense,  so  far  as  it  is  pleaded 
as  such.  And  the  facts  alleged  must  be  such  as  to  show  that  the 
particular  tender  relied  on  was  properly  made.  If  the  tender  was 
one  of  chattels  or  specific  articles,  it  ought  to  appear  what  the 
contract  was,  and  then  such  facts  should  be  alleged  as  shown  a  per- 
formance or  compliance  with  the  terms  of  the  contract  set  out  in 
the  answer.  A  proper  precedent  will  be  given  in  a  subsequent  part 
of  this  work. 

An  answer  of  tender  should  show  not  only  that  the  money  was 
properly  tendered,  but  that  it  has  been  kept  good,  or  in  other  words, 
that  the  debtor  was  not  only  willing  to  pay  at  the  time  of  tendering 
the  money,  but  that  he  always  has  been  and  now  is  ready  and 
willing  to  pay  it.  Wilder  v.  Seelyey  8  Barb.  408;  Ilaldenby  v. 
Tulce,  Willes,  632;  Giles  v.  Hart,  Salk.  622;  Whitloch  v.  Squire, 
10  Mod.  81 ;  KortrigU  v.  Cody,  23  Barb.  490.  And  the  allegation 
that  the  debtor  has  always  been  ready  to  pay  is  a  material  one,  for 
if  it  is  shown  that  the  creditor  demanded  the  money  at  a  time 
subsequent  to  the  tender,  and  payment  was  refused,  this  will  be  a 
perfect  answer  to  the  tender.  Ih.;  Kortriglit  v.  Cody,  23  Barb. 
490. 

Where  a  tender  is  set  up  in  the  answer,  it  will  operate  as  an 
admission  of  so  much  of  the  complaint  as  the  answer  applies  to. 

If  the  right  of  action  is  founded  upon  the  common  counts,  an 
answer  of  tender,  with  a  payment  of  the  amount  into  court,  is  an 
admission  that  the  sum  paid  in  is  due  on  some  contract,  but  not 
that  the  defendant  is  liable  upon  any  particular  contract  upon 
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which  the  plaintiff  may  choose  to  rely.  Kingham  v.  Robins,  5 
Mees  &  Wels.  94 ;  Stapleton  v.  Nowell,  6  Mess.  &  Wels.  9 ;  Archer 
V.  English,  1  Man.  &  Grang.  873 ;  Charles  v.  Branker,  12  Mees.  & 
Wels.  743.  "Where  a  tender  is  made  after  suit  is  brought,  it  should 
include  interest  and  costs  up  to  that  time.  Reilly's  Sons  Co.  v. 
Aaron,  86  IST.  Y.  Supp.  732. 

But  on  the  other  hand,  if  the  complaint  is  on  a  special  contract, 
the  answer  of  tender  and  the  payment  into  court  is  an  admission 
of  the  cause  of  action  as  set  forth,  though  it  does  not  admit  the 
amount  of  damages  which  may  be  therein  alleged.  Stoveld  v. 
Breiuin,  2  B.  &  Aid.  116;  Wright  v.  Ooddard,  8  Ad.  &  El.  144; 
Yate  V.  Willan,  2  East,  134;  Bulwer  v.  Borne,  4  B.  &  Ad.  132; 
Bennett  v.  Francis,  2  Bos.  &  Pul.'550;  Spalding  v.  Vandercook,  2 
Wend.  431 ;  Johnston  v.  Columbian  Ins.  Co.  7  Johns.  315. 

So,  in  actions  for  torts,  if  the  complaint  is  special,  as  for  an 
injury  by  a  railroad  company,  or  other  special  cause  of  action,  an 
answer  of  payment  or  tender  admits  the  cause  of  action  set  out, 
but  leaves  the  question  of  damages  for  the  jury,  or  the  court  sitting 
in  their  place.  Bacon  v.  Charlton,  7  Cush.  581.  And  see  Lloyd  v. 
Walkley,  9  Carr.  &  Payne,  771. 

If,  on  the  other  hand,  the  complaint  is  general,  as  in  an  action 
of  trover  for  several  distinct  articles,  the  answer  will  operate  as  an 
admission  of  some  cause  of  action,  though  not  of  a  conversion  of 
any  particular  article  set  out  in  the  complaint.  Schreger  v. 
Carden,  11  C.  B.  851 ;  Story  v.  Finnis,  6  Exch.  123 ;  Cook  v. 
Ilartle,  8  Oarr  &  Payne,  568. 

Money  paid  into  court  is  a  payment  so  far  as  it  goes;  and 
though  the  plaintiff  has  a  right  to  take  it  out  of  court,  the  defend- 
ant has  not ;  and  the  death  of  the  defendant  after  the  payment,  and 
the  revival  of  the  action  against  his  executor,  or  even  the  com- 
mencement of  a  new  action,  does  not  change  the  effect  of  the  pay- 
ment. Murray  v.  Bethune,  1  Wend.  191.  If  the  defendant  pays 
into  court  less  than  is  due,  the  plaintiff  is  entitled  to  a  verdict  and 
judgment  for  the  entire  amount  of  his  demand,  but  he  must  credit 
upon  the  judgment  the  amount  paid  into  court,  for  this  will  pre- 
serve his  rights  to  costs ;  but  if  the  payment  is  equal  to  the  amount 
of  the  plaintiff's  demand,  the  verdict  must  be  in  favor  of  the  de- 
fendant. Dakin  v.  Dunning,  7  Hill,  30;  Fallon  v.  Farher,  30 
Misc.  626;  Schmidt  v.  Hoffman,  18  Misc.  225;  Cagliostro  v. 
Corporale,  26  Misc.  818.  A  defendant  before  or  with  his  plea  of 
tender  must  pay  the  money  into  court  so  that  it  may  be  subject 
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to  the  plaintiff's  order.  Margulies  v.  Ooldstein,  85  N.  Y.  Supp. 
1024. 

Where  the  plaintiff  sues  upon  two  distinct  claims,  and  the  de- 
fendant pays  into  court  a  sum  upon  each  claim,  which  the  plaintiff 
takes  out  of  court,  and  then  proceeds  with  the  trial,  and  it  then 
turns  out  that  the  sum  paid  in  on  one  of  the  claims  exceeds  the 
amount  due  to  the  plaintiff  on  that,  but  there  was  a  deficiency  in 
the  payment  as  to  the  other  claim,  the  court  has  no  power  to  apply 
the  excess  in  the  one  case  to  make  up  the  deficiency  in  the  other. 
Read  v.  Muiiuil  Safety  Ins.  Co.  3  Sandf.  54. 

The  answer  of  tender  need  not  be  literally  proved ;  for  evidence 
of  a  waiver  of  a  tender  by  the  opposite  party  is  competent,  and  is 
sufficient  to  support  the  averment  of  tender.  Holmes  v.  Holmes^  9 
K  Y.  525. 

So,  in  an  action  by  a  vendee  for  the  breach  of  a  contract  of  sale, 
by  the  nondelivery  by  the  vendor  of  the  property  at  the  particular 
time  and  place  specified  in  the  contract,  it  will  be  sufficient  for  the 
vendee  to  prove  that  lie  was  ready,  at  the  time  and  place  appointed ; 
and  it  is  not  necessary  for  him  to  prove  payment  or  tender.  Bran- 
son V.  Wiman,  8  N.  Y.  182 ;  8.  C.  10  Barb.  406. 
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FAILURE  OP  CONSIDEEATION  AS  A  DEFENSE. 

§  1.  When  Available  as  a  Defense. 

The  law  relating  to  considerations  has  been  discussed  at  con- 
siderable length,  so  far  as  it  relates  to  the  necessity  for  a  consider- 
ation, and  the  various  kinds  of  considerations. 

A  few  of  the  cases  will  now  be  noticed  upon  the  subject  of  a 
failure  of  consideration,  and  the  consequences  which  flow  from 
such  a  result.  There  is  a  very  plain  difference  between  two  cases, 
in  one  of  which  there  never  was  a  sufBcient  consideration,  and  in 
the  other  of  which  there  once  was  a  sufiBcient  consideration  which 
has  afterward  failed. 

But  in  most  instances  the  subject  is  discussed  as  though  the 
cases  were  substantially  if  not  entirely  alike.  And  in  some  cases 
the  result  may  be  the  same  whether  there  never  was  any  consider- 
ation, or  whether  there  once  was  one,  but  which  subsequently 
failed. 

If  the  consideration  once  appeared  to  be  valuable  and  sufficient, 
but  it  turns  out  to  be  entirely  insufficient  or  a  mere  nullity,  or 
where  it  really  was  good  and  sufficient  originally,  but  before  either 
party  has  performed  the  contract  on  his  part,  and  before  any 
benefit  has  been  derived  from  it  by  the  party  paying  or  depositing 
money  for  such  consideration,  the  consideration  wholly  fails,  then 
a  promise  resting  upon  this  consideration  is  no  longer  obligatory, 
and  he  cannot  be  compelled  by  law  to  perform  it;  and  if  he  has 
paid  or  deposited  money  upon  it,  he  may  recover  it  back.  Col- 
ville  V.  Besly,  2  Denio,  139.  The  general  rule  is  that  there  must 
be  a  total  failure  of  consideration  to  entitle  a  party  to  rescind  a 
contract,  or  treat  it  as  a  nullity.  The  mere  existence  of  a  moral 
obligation  to  pay  a  demand  does  not  show  the  existence  of  a  legal 
or  enforceable  obligation.  McGuire  v.  Hughes,  207  N.  Y.  516. 
A  promise  or  agreement  by  one  party  to  a  contract,  not  under  seal, 
to  do  or  to  refrain  from  doing  some  act  or  thing  before  the  other 
party  to  the  contract  is  to  be  obligated  to  perform,  is  the  consider- 
ation for  the  contract,  and  may  be  shown  by  parol,  and  the  failure 
to  fulfill  the  promise  or  to  perform  the  agreement  constitutes  a 
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failure  of  consideration,  and  relieves  the  other  party  from  per- 
forming. Ward  V.  Textile  Commission  Co.  139  App.  Div.  109 ; 
Boolcstaver  v.  Jayne,  60  IST.  Y.  146.  An  agreement  by  one  to  pur- 
chase stock  to  be  divided  pro  rata  where  there  is  no  agreement  by 
the  others  that  either  would  at  any  time  take  his  pro  rata  share 
and  pay  his  proportion  of  the  costs  and  charges,  is  wholly  un- 
ilateral, and  there  being  no  consideration  to  support  the  promise, 
it  cannot  be  enforced.    Joseph  v.  Sulzberger,  136  App.  Div.  499. 

Where  there  is  neither  fraud  nor  a  warranty  in  a  transaction, 
mere  inadequacy  of  consideration  will  not  constitute  any  defense. 
OaJcley  v.  Boorman,  21  Wend.  588.  And  if  a  chattel  is  sold  with- 
out fraud  or  warranty,  and  it  is  of  any  value  whatever  to  either 
party,  the  sale  of  it  and  the  transfer  of  the  possession  is  such  a 
consideration  as  will  sustain  a  sale  and  support  an  action  for  the 
purchase  price,  however  worthless  the  chattel  may  be  to  the  pur- 
chaser.    Johnson  v.  Titus,  2  Hill,  606. 

So  where  a  promissory  note  is  given  for  the  purchase  price  of 
a  right  under  a  patent,  there  will  not  be  a  failure  of  consideration 
shown,  nor  will  it  be  a  defense  to  show,  that  subsequent  improve- 
ments have  rendered  the  articles  purchased,  valueless.  Harmon  v. 
Bird,  2'2i  Wend.  113.  But  where  there  is  a  sale  of  a  right  under  a 
patent,  and  a  note  given  for  the  purchase  money,  it  will  be  showing 
a  failure  of  consideration  to  show  that  the  patent  was  void.  Cross 
V.  Huntley,  13  Wend.  385 ;  Head  v.  Stevens,  19  Wend.  411.  And 
see  McDougall  v.  Fogg,  2  Bosw.  387;  Westervelt  v.  Fuller  Mfg. 
Co.  13  Daly,  352.  So  where  an  execution,  issued  against  the  body 
of  a  defendant,  is  returned,  with  a  return  indorsed  thereon,  that 
the  defendant  cannot  be  found  in  the  county,  and  the  bail  for  such 
defendant  give  their  note  to  the  plaintiff  for  the  amount  of  the 
judgment,  there  will  be  a  failure  of  the  consideration  of  the  note 
of  such  judgment  is  subsequently  reversed  on  an  appeal,  and  such 
reversal  will  be  a  sufficient  legal  bar  to  an  action  upon  the  note. 
Tappen  v.  Van  Wagenen,  3  Johns.  465. 

Where  there  is  but  a  partial  failure  of  the  consideration,  that 
will  not  be  sufficient  to  entitle  a  party  to  rescind  a  contract,  or  to 
entirely  defeat  an  action  upon  it.  A  partial  failure  of  consider- 
ation, however,  may  afford  a  good  ground  for  recoupment  in  many 
cases,  even  though  it  is  not  sufficient  to  bar  the  action.  A  recovery 
cannot  be  had  upon  a  contract  to  pay  the  debts  of  a  firm  in  consid- 
eration of  a  transfer  of  its  business  and  assets,  where  there  is  a  par- 
tial failure  of  consideration  exceeding  the  amount  of  such  claim 
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through  failure  to  turn  over  a  portion  of  the  assets.  Gilmartin  v. 
Van  Horn,  107  N.  Y.  Supp.  131. 

If  goods  are  sold  with  warranty,  and  there  is  a  breach  of  the 
warranty,  this  will  not  constitute  a  failure  of  consideration,  for 
the  goods  and  the  Avarranty  together  constitute  a  consideration  for 
the  price,  and  the  breach  of  warranty  is  not  a  bar  to  an  action  for 
the  purchase  price,  although  it  is  a  subject  of  recoupment,  coun- 
terclaim, or  a  cross-action.  Gillespie  v.  Torrance,  4  Bosw.  36; 
S.  C.  25  N.  Y.  306. 

A  total  failure  of  consideration  is  not  only  a  ground  of  defense 
to  an  action  brought  for  a  breach  of  an  agreement,  but  it  is  also 
sufficient  to  authorize  a  recovery  of  such  money  or  property  as  may 
have  been  advanced  before  such  failure  of  the  consideration.  For 
various  instances  illustrative  of  this  rule,  see  Money  paid,  etc. 
ante;  and  Money  had,  ante. 
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PAEOIi  DISCHARGE  FROM  A  SEALED  COiSTTKACT. 

§  1.  Modification  of  the  Early  Common-Law  Doctrine. 

A  defense  frequently  interposed  in  actions  upon  contract  is,  that 
the  defendant  has  been  legally  discharged  from  its  performance. 
And  if  the  defense  is  legally  established,  the  plaintiff's  action  must, 
of  necessity,  fail.  But  it  is  not  every  agreement  to  discharge  a 
party  that  will  operate  to  release  him  from  a  performance  of  his 
previous  agreement. 

It  is  the  doctrine  of  the  common  law  that  a  contract  imder  seal 
cannot  be  dissolved  by  a  new  parol  executory  agreement,  although 
supported  by  a  good  and  valuable  consideration,  "for,  every  con- 
tract or  agreement  ought  to  be  dissolved  by  matter  of  as  high  a 
nature  as  the  first  deed."  Countess  of  Rutland's  Case,  Coke, 
pt.  V,  255;  Coe  v.  Hobby,  72  N.  Y.  141 ;  French  v.  New,  28  ¥.  Y. 
147.  But  the  application  of  this  rule  often  produced  great  incon- 
venience and  injustice,  and  the  rule  itself  has  been  overlaid  with 
distinctions  invented  by  the  judges  of  the  common-law  courts  to 
escape  or  mitigate  its  rigor  in  particular  cases.  In  equity  the  form 
of  the  new  agreement  is  not  regarded,  and  in  courts  exercising  both 
law  and  equity  jurisdiction  the  common-law  rule  has  lost  much  of 
its  former  importance.    McCreery  v.  Day,  119  IN".  Y.  1. 

Some  of  the  cases  illustrating  both  the  common-law  rule  and  the 
more  recent  holdings  of  the  courts  have  been  collected  in  another 
place  in  this  volume.  It  is,  therefore,  unnecessary  to  repeat  them 
here.  But  a  few  of  the  early  cases  may  not  be  out  of  place  in 
this  connection.  Where  a  tenant  covenanted,  in  an  indenture 
of  demise,  under  seal,  to  yield  up,  at  the  expiration  of  his  term, 
all  erections  and  improvements  that  should,  during  the  term,  be 
erected  and  made  upon  the  premises;  and,  about  twenty  years 
after  the  granting  of  the  lease,  the  tenant  offered  to  erect  a  green- 
house and  conservatory,  provided  the  landlord  would  permit  him 
to  remove  it  at  the  expiration  of  the  term ;  and  the  landlord,  by 
letter,  promised  so  to  do,  and  the  greenhouse  was  built ;  and  after 
that  the  landlord  died,  the  term  expired,  and  the  tenant  removed 
the  greenhouse;  whereupon  an  action  was  brought  against  him  by 
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the  landlord's  executor,  upon  the  covenant;  it  was  held,  that  the 
parol  license  could  not  operate  as  a  discharge  of  the  covenant, 
and  that  the  tenant  was  responsible  for  the  breach  thereof.  West 
V.  BUkeioay,  3  Sc.  N.  E.  199. 

So  it  was  held  that  a  bond  or  covenant  by  a  defendant  not  to 
open  a  shop  within  a  certain  distance  of  the  plaintiff's  premises 
could  not  be  discharged  by  a  license  in  writing  from  the  plaintiff 
to  the  defendant  authorizing  him  to  open  the  shop.  Sellers  v. 
Bichford,  1  Moore,  460.  So  a  covenant  by  the  defendant  to  sail 
from  Gibraltar  to  London  was  held  not  discharged  by  a  request  in 
writing  on  the  part  of  the  plaintiff  that  the  defendant  would  sail 
to  Liverpool  instead  of  London.  Thomson  v.  Brown,  1  Moore, 
358.  So  it  was  held  that  a  covenant  to  build  a  mill  or  to  erect  a 
house  could  not  be  released  by  a  letter  to  the  covenantor  from  the 
covenantee  requesting  the  former  not  to  build  the  mill  or  erect  the 
house.  Cordwent  v.  Hunt,  8  Taunt.  596;  Littler  v.  Holland,  3 
Term,  590.  And  where  an  action  was  brought  upon  a  bond,  con- 
ditioned for  the  payment  of  several  sums  of  money  at  certain  ap- 
pointed periods,  and  the  defendant  pleaded  payment  of  all  the 
money  that  become  due,  up  to  a  particular  day,  and  averred  that 
on  that  day  the  plaintiff,  by  a  writing  under  his  hand,  which  the 
defendant  brought  into  court,  agreed  to  defer  payment  of  the  resi- 
due of  the  money  to  a  day  which  had  not  then  come,  it  was  held 
that  the  writing  under  the  plaintiff's  hand  could  not  control  or 
qualify  the  writing  under  seal,  and  that  no  defeasance  of  the  deed 
could  be  made  without  deed.  Blemerhasset  v.  Pierson,  3  Lev.  234. 
But  it  has  been  held,  in  this  State,  that  the  time  of  performance 
may  be  extended  by  a  parol  agreement  (Esmond  v.  Van  Benschoi- 
en,  12  Barb.  366;  Flynn  v.  McKeon,  6  Duer,  203);  and,  after 
the  breach  of  a  sealed  executory  contract,  the  parties  to  it  may 
make  a  valid  parol  agreement.  The  technical  distinction  be- 
tween a  satisfaction  before  or  after  breach  seems  to  be  disregard- 
ed in  this  State  (McCreery  v.  Day,  119  JST.  Y.  1),  and  the 
practical  existence  of  the  rule  of  the  common  law  that  a  sealed 
contract  can  only  be  changed  by  a  contract  of  equal  solemnity 
may  now  be  considered  doubtful  (Thomson  v.  Poor,  147  I^.  Y. 
402  410),  if  not  authoritatively  denied.  See  Mcintosh  v.  Miner, 
37  App.  Div.  483,  490. 
112 
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CHAPTER  XXII. 

NONPEEFOEMANCE   OF    CONDITIONS   PEECEDENT. 

§  1.  When  Available  as  a  Defense. 

Contracts  may  be  absolute  or  conditional  in  relation  to  their 
performance.  And  where  the  obligation,  contract  or  agreement  is 
under  seal,  or  in  writing  but  not  under  seal,  and  it  appears  by  the 
terms  of  the  contract,  appearing  upon  the  face  of  the  instrument, 
that  the  performance  of  some  act  by  the  obligee  or  promisee  forms 
the  consideration  for  the  obligation  of  the  obligor  or  promisor,  the 
contract  is  generally  conditional  and  qualified,  and  the  liability 
does  not  arise  upon  it  until  the  event  has  happened,  or  the  pre- 
cedent act  has  been  performed.  Dierg  v.  Callahan,  34  Misc.  218 ; 
Weeks  v.  O'Brien,  141  N".  Y.  199 ;  Gallagher  v.  Baird,  54  App. 
Div.  398. 

If  the  obligor  binds  himself  to  pay  money,  or  to  do  any  other 
specified  acts  or  things  in  consideration  of  a  release  from  a  debt, 
or  other  cause  of  action,  to  be  granted  to  him  by  the  obligee,  the 
execution  of  the  release  is  a  condition  precedent  to  the  obligor's 
liability  upon  the  contract.  If  upon  the  face  of  an  instrument  it 
appears  that  a  sum  of  money  is  to  be  paid  as  the  price  of  an  article 
purchased  of  the  obligee  by  the  obligor,  the  liability  of  the  latter 
upon  the  obligation  is  suspended  until  the  subject-matter  of  the 
sale  has  been  delivered  or  tendered.  Alder  v.  Boyle,  4  C.  B.  635 ; 
Lock  V.  Wright,  1  Strange,  571. 

If  a  man  covenants  with  a  builder  to  pay  him  a  certain  portion, 
or  the  whole  of  a  contract  price,  on  receiving  an  architect's  cer- 
tificate of  his  approval  of  the  work,  the  production  of  the  certifi- 
cate is  a  condition  to  the  builder's  right  of  action  for  the  money. 
Morgan  v.  Birnie,  9  Bing.  672 ;  Mojfatt  v.  Dickson,  13  C.  B.  543 ; 
Weeks  v.  O'Brien,  141  IST.  Y.  199.  But  where  such  certificate  is 
fraudulently  withheld,  the  condition  will  be  dispensed  with.  See 
Nolan  v.  Whitney,  88  E".  Y.  648. 

If  a  man  covenants  to  spend  a  sum  of  money  in  the  alteration 
and  improvement  of  a  house,  under  the  direction  of  a  surveyor, 
to  be  appointed  by  the  covenantee,  the  appointment  of  the  sur- 
veyor is  a  condition  precedent  to  the  covenantor's  liability  to  ex- 
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pend  the  money.  Coomhe  v.  Oreen,  11  Mees.  &  Wels.  480.  If  a 
lease  contains  a  proviso  that  the  lessee  shall  be  entitled  to  determine 
the  lease  on  giving  a  certain  notice,  and  performing  all  the  cove- 
nants to  be  performed  by  him,  the  performance  of  such  covenants 
is  a  condition  precedent  to  his  right  to  determine  the  lease.  Friar 
V.  Orey,  5  Exch.  584. 

If  a  shipowner  agrees  that  his  vessel  shall  leave  a  specified  port, 
on  or  before  a  particular  day,  to  bring  back  a  cargo  from  a  foreign 
port,  or  that  she  shall  arrive  at  a  foreign  port  by  a  particular  day, 
and  shall  be  ready  to  receive  cargo,  the  departure  and  the  arrival 
of  the  vessel  at  the  time  specified  constitute  a  condition  precedent 
to  the  freighter's  liability  to  provide  the  cargo,  and  use  the  ship, 
and  pay  freight.  Glaholm  v.  Hays,  2  Man.  &  Grang.  257 ;  Shad- 
forth  V.  Higgin,  3  Camp.  385 ;  Lovatt  v.  Hamilton,  5  Mees.  & 
Wels.  644;  Oliver  v.  Fielden,  4  Exch.  135.  If  a  master  binds 
himself  to  teach  a  particular  trade  to  his  apprentice,  and  the  latter 
binds  himself  to  serve  the  master  for  a  certain  term,  the  contin\i- 
ance  and  carrying  on  of  the  trade  by  the  master  constitute  a  con- 
dition precedent  to  the  liability  of  the  apprentice  to  serve.  Ellen 
V.  Topp,  6  Exch.  424. 

Where  the  contract  relates  to  the  performance  of  labor  or  per- 
sonal services,  there  must  generally  be  a  performance  of  the  con- 
ditions precedent  before  there  is  a  right  of  recovery.  Numerous 
cases  illustrative  of  this  principle  have  already  been  noticed. 

The  nonperformance  of  conditions  precedent  is  rarely  an  afiirm- 
ative  defense.  Ordinarily  the  party  seeking  to  enforce  the  contract 
must  allege  performance  and  the  defendant  may  shovi?  nonperform- 
ance under  a  general  denial.  But  when  a  plaintiff  fails  to  set  up 
■  the  terms  of  the  contract  between  the  parties,  it  may  be  necessary 
or  advisable  for  the  defendant  to  allege  the  terms  of  the  contract 
and  nonperformance  of  the  conditions. 
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CHAPTER  XXIII. 

PAYMENT. 

§  1.  What  Constitutes  Payment. 

Where  a  defendant  can  show,  by  legal  evidence,  that  he  has 
properly  and  legally  paid  the  plaintiff's  demand,  this  will  al- 
ways constitute  a  perfect  defense  to  an  action  for  its  recovery. 

Where  an  action  is  brought  upon  a  note,  and  the  plaintiff,  after 
suit  brought,  accepts  payment  of  the  debt,  interest  and  expenses 
of  protest,  without  any  qualiiication,  the  principal  debt  will  be 
extinguished,  and  the  costs  which  had  been  incurred  go  with  the 
debt,  and  the  action  cannot  be  maintained  for  either  debt  or  costs. 
Bendit  v.  Annesley,  4-2  Barb.  192.  In  such  a  case,  if  the  plaintiff' 
intends  to  insist  upon  a  payment  by  the  defendant  of  the  costs  al- 
ready incurred,  he  must  refuse  to  receive  payment  of  the  debt  un- 
less the  costs  are  also  paid.  Ih.  The  plaintiffs'  attorney  wrote  to 
the  defendant,  requesting  him  to  remit  a  balance  due  to  the  plain- 
tiffs, together  with  a  specified  sum  as  costs.  The  defendant  sent 
a  bank  bill  for  the  amount  of  the  balance  only.  The  plaintiffs' 
attorney  wrote  in  answer  that  he  would  not  receive  the  bank  bill, 
unless  the  costs  were  paid,  but  he  did  not  return  the  bank  bill. 
It  was  found  as  a  fact  that  there  was  no  objection  to  the  bill  be- 
cause it  was  not  money,  but  that  it  was  refused  on  the  sole  ground 
that  the  costs  were  not  also  paid,  and  it  was  held  that  this  was  evi- 
dence sufficient  to  support  a  finding  of  payment.  Caine  v.  Goul- 
ton,  1  Hurlst.  &  Colt,  T64. 

Debts  are  usually  paid  in  money  or  the  common  and  valid  cur- 
rency in  daily  use.  But  there  may  be  legal  payments  besides 
those  made  in  money,  if  the  parties  so  agree,  or  if  the  circum- 
stances are  such  as  to  authorize  a  court  to  declare  a  given  trans- 
action a  payment  of  a  debt  or  demand.  Presumption  of  payment 
arises  only  when  some  statute  of  limitations  begins  to  run.  Rosen- 
stock  V.  Dessar,  85  App.  Div.  501.  Presumption  of  payment  in 
all  cases  in  which  the  statute  of  limitations  has  not  run,  is  one  of 
fact  and  not  of  law.  lb.;  Zebley  v.  Farmers'  Loan  and  Trust  Co. 
139  IST.  T.  461.  And  under  all  conditions  payment  is  an  affirm- 
ative defense,  and  must  be  pleaded  and  proved.     Newcombe  v. 
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Fox,  154  N.  Y.  754.  When  a  mortgagee  of  chattels  takes  posses- 
sion of  the  mortgaged  property,  upon  a  forfeiture  of  the  mortgage 
condition,  this  will  constitute  a  payment  of  his  debt,  if  the  prop- 
erty is  of  a  value  equal  to  the  debt ;  and  no  other  act  is  necessary  to 
discharge  the  debt.  Case  v.  Boughton,  11  Wend.  106.  So  where 
a  mortgagee  of  chattels,  after  forfeiture,  sells  a  part  of  the  prop- 
erty by  virtue  of  the  mortgage,  for  a  sum  sufficient  to  pay  his  debt, 
with  interest,  costs  and  expenses,  this  is  equivalent  to  a  payment 
of  his  debt,  and  his  title  to  the  remaining  chattels  is  extinguished. 
Charter  v.  Stevens,  3  Denio,  33.  And  see  Farmers,  etc.,  Bank  v. 
Sherman,  6  Bosw.  181,  33  N".  Y.  69.  So  where  the  mortgagee  in 
possession  of  lands  received  from  a  railroad  company  damages  for 
land  taken  for  the  construction  of  the  road,  the  money  received 
must  be  applied  as  a  payment  on  the  mortgage.  Bennett  v.  Cook, 
2  Hun,  526,  5  Sup.  Ct.  (T.  &  C.)  134.  So  where  collateral  se- 
curity is  received  for  a  debt,  with  power  to  convert  the  security 
into  money,  and  the  proceeds  of  the  security  equal  or  exceed  the 
amount  of  the  debt,  the  debt  is  de  facto  paid.  Hunt  v.  Nevers,  15 
Pick.  500 ;  Farmers,  etc..  Bank  v.  Sherman,  33  N.  Y.  69. 

So,  a  devise  of  real  estate,  if  intended  as  a  satisfaction  for  a 
debt  or  claim,  and  accepted  by  the  devisee,  will  operate  as  a  pay- 
ment of  such  demand.  Rose  v.  Rose,  7  Barb.  174.  So  where 
money  due  on  a  contract  is  applied  by  the  party  owing  it,  to  pur- 
poses authorized  by  the  creditor,  the  expenditure  is  a  payment,  and 
extinguishes  the  demand  partially  or  totally,  according  to  the 
amount  so  applied.    Brady  v.  Burhroiu,  2  E.  D.  Smith,  78. 

So,  an  agreement  between  the  maker  and  the  payee  of  a  note, 
that  the  latter  shall  take  goods  from  a  partnership  firm,  of  which 
the  maker  is  a  member,  is  a  valid  agreement,  and  if  the  other 
members  of  the  firm  assent  to  it,  and  the  goods  are  accordingly 
delivered,  this  will  operate  as  a  payment.  Eaves  v.  Henderson,  17 
Wend.  190.  So  an  agreement  between  the  payee  of  a  note  and 
the  maker,  made  with  the  assent  of  the  latter's  partner,  to  apply 
the  indebtedness  of  the  payee  to  such  maker  and  his  partner,  in 
payment  of  the  note,  operates  at  once  as  a  satisfaction  of  the 
note  for  that  amount.  Davis  v.  Spencer,  24  IST.  Y.  386.  So, 
where  a  person  performs  services  for  A.  at  the  request  of  B..,  and 
the  laborer  charges  the  services  to  B.  in  the  first  instance,  B.  is 
then  the  debtor ;  and  such  charge  is,  as  between  A.  and  B.,  equiv- 
alent to  a  payment  of  that  amount  to  the  use  of  A.  Conway  v. 
Conway,  3  Sandf.  650. 
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A  payment  by  a  debtor  of  the  amount  of  his  debt,  to  the  credit 
of  the  creditor,  at  a  particular  bank,  at  the  request  of  the  creditor, 
is  a  good  payment,  and  where  both  parties  keep  an  account  at 
the  same  bank,  the  debtor's  debt  is  discharged  as  soon  as  the 
amount  is  transferred  by  the  bank  from  the  debtor's  to  the  cred- 
itor's account,  because  such  transfer  is  equivalent  to  payment,  and 
the  debt  is  extinguished,  although  no  money  passes;  and  if  the 
bank  fails,  the  loss  will  fall  upon  the  creditor,  and  not  upon  the 
debtor ;  and  such  failure  will  not  revive  the  liability  of  the  debtor. 
Eyles  V.  Ellis,  4  Bing.  112 ;  Bolton  v.  Richard,  6  Term,  139 ; 
Bodenham  v.  Purchas,  2  B.  &  Aid.  47.  But  a  mere  promise 
to  make  a  transfer  of  the  credit  from  one  account  to  another  is 
not  equivalent  to  an  actual  transfer;  and,  therefore,  where  a 
debtor  directed  his  banker  to  place  a  sum  of  money  to  the  credit 
or  to  the  account  of  the  creditor  at  a  future  day,  and  the  banker 
promised  to  do  so,  but  became  bankrupt  before  the  time  arrived, 
it  was  held  that  there  was  no  payment,  and  no  extinguishment  of 
the  creditor's  debt.  Pedder  v.  Watt,  2  Peake,  41.  A  payment 
to  a  vendor  in  his  own  obligations,  is  a  payment  in  cash.  Foley  v. 
Mason,  6  Md.  37 ;  Hand  v.  Gas  Engine  &  Power  Co.  167  IST.  Y. 
142.  A  payment  which  is  good  by  the  law  of  the  country  where  it 
is  made  will  be  valid  every^vhere.  Ralli  v.  Dennistoun,  6  Exch. 
483.  If  the  parties  meet  together  and  state  an  account,  and 
various  pecuniary  claims  are  made  and  allowed  on  both  sides,  and 
a  balance  is  struck  and  paid  over,  and  the  account  settled,  the  al- 
lowances in  the  account  are,  in  contemplation  of  law,  payments. 
Callender  v.  How,  10  C.  B.  290.  But  there  are  cases  in  which  the 
debt  will  not  be  discharged,  where  no  accounts  exist  between  the 
parties. 

And  where  the  defendant  owed  his  father-in-law  £1,000  upon  a 
promissory  note,  and  the  father-in-law  told  the  defendant  that  he 
would  make  him  a  present  of  the  amount,  and  directed  him  to 
get  a  proper  receipt  stamp  for  that  sum,  and  to  draw  up  a  re- 
ceipt for  the  amount,  with  interest,  which  the  defendant  did,  and 
the  father-in-law  then  signed  the  receipt,  and  handed  it  to  the 
defendant,  it  was  held  that  these  facts  did  not  constitute  a  pay- 
ment of  the  note.  It  was  contended  by  the  defendant  that  the 
transaction  amounted  in  substance  to  the  handing  over  of  the 
money  due  on  the  note  by  the  defendant  to  his  father-in-law,  and 
a  handing  of  it  back  by  the  latter  to  the  defendant  as  a  gift;  but 
the  court  said  that  the  receipt  could  not  go  so  far  as  to  put  the 
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parties  in  the  same  situation  as  if  the  money  had  been  actually 
paid  by  the  defendant;  and  that  it  differed  entirely  from  a  case 
where  the  parties  settle  an  account  and  adjust  their  mutual  pe- 
cuniary claims  by  constructive  payments.  Foster  v.  Dawber,  6 
Exch.  839. 

To  constitute  a  payment,  the  money,  or  other  value  or  thing 
delivered  by  the  debtor  to  the  creditor,  must  be  accepted  by  the 
latter,  or  the  debt  will  not  be  extinguished ;  for  unless  the  creditor 
consents  to  receive  it  as  payment,  it  is  no  payment.  Kingston 
Bank  V.  Gay,  19  Barb.  459.  A  creditor  is  not  bound  to  receive 
even  money  in  payment  of  his  claim.  He  may,  although  it  be 
sent  to  him,  refuse  to  accept  it,  leave  the  debtor  to  his  plea  of 
tender  when  sued  for  the  claim.  Sweet  v.  Titus,  67  Barb.  327. 
And  where  a  creditor  has  received  coin  in  payment  of  his  debt, 
but  he  returns  it  on  account  of  its  light  weight,  and  it  is  taken 
back  by  the  debtor,  this  will  operate  to  rescind  the  payment  and 
to  cancel  any  indorsement  of  payment  which  may  have  been  made, 
in  consequence  of  the  reception  of  such  coin.  Hawkins  v.  Stark, 
19  Johns.  305.  Payment  is  deemed  by  law  to  be  compulsory  when 
the  party  making  it  cannot  resist  it  legally.  Blanchard  v.  Blanch- 
ard,  201  N.  Y.  134. 

A  debtor  cannot,  himself,  pay  his  own  debt,  without  extinguish- 
ing it,  even  though  he  wishes  and  intends  to  keep  it  on  foot. 
Champney  v.  Coope,  34  Barb.  539,  32  K  Y.  543.  If  the  pay- 
ment is  made  by  a  surety,  the  debt  may,  for  equitable  purposes,  be 
kept  alive  as  to  the  principal.  lb.  So,  where  the  amount  due  upon 
a  judgment  is  paid,  wholly  or  in  part,  by.  one  who  is  not  a  party  to 
the  judgment,  nor  bound  by  it,  such  judgment  will  be  extinguished 
or  not,  according  to  the  intention  of  the  party  who  makes  the  pay- 
ment. Harbeck  v.  Vanderbilt,  20  N.  Y.  395.  If  an  assignment 
of  the  judgment  is  taken,  this  furnishes  unequivocal  evidence  of  an 
intention  not  to  satisfy  the  judgment.    lb. 

On  the  other  hand,  the  creditor  cannot  be  made  a  seller  of  his 
demand  without  his  knowledge  and  consent.  And  the  holder  of 
a  protested  promissory  note  is  not  bound  to  sell  or  transfer  it, 
but  merely  to  surrender  it  upon  payment  by  the  person  liable  upon 
it;  and  he  cannot  be  drawn  into  an  implied  warranty  that  the 
paper  is  genuine,  and  all  it  purports  to  be  upon  its  face,  without 
he  intended,  when  he  surrendered  it  upon  receiving  the  amount 
due  thereon,  to  transfer  it  to  the  person  or  party  paying  the  money. 
Lancey  v.  Clark,  64  N.  Y.  209.    While  payment  may  be  found  in 
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a  legal  action  by  lapse  of  time,  this  is  not  a  presumption  of  law, 
but  is  a  question  of  fact  for  the  jury  to  determine  on  the  facts  of 
the  case.  Rosenstoch  v.  Dessar,  109  App.  Div.  10 ;  Bean  v.  Ten- 
nele,  94  N.  Y.  384. 

§  2.  By  Whom  Payment  may  be  Made. 

A  payment  by  the  debtor  himself  will  always  be  made  by  the 
proper  person.  And  so,  where  there  are  several  debtors,  a  pay- 
ment by  any  one  of  them  will  be  a  payment  for  all.  Thome  v. 
Smith,  10  C.  B.  659.  So,  a  payment  may  be  made  in  the  same 
manner  that  any  other  lawful  act  may  be  performed  by  an  agent. 
A  payment  made  by  a  person  not  in  privity  with  the  debtor  but  at 
his  request  inures  to  his  benefit.  Craiuford  v.  Tyng,  10  Misc.  143. 
Payment  for  the  debtor  by  a  relative,  accepted  by  the  creditor  as 
made  on  behalf  of  the  debtor,  is  effectual  even  if  unauthorized  by 
the  debtor  when  made.  If  ratification  by  the  debtor  is  essential, 
it  will  be  furnished  by  pleading  payment  and  producing  the  re- 
ceipt given  thereon  as  a  defense  to  an  action  by  the  creditor  on 
the  demand.  Danziger  v.  Hoyt,  120  JSJ".  Y.  190.  But  a  payment 
by  a  stranger  does  not  inure  to  the  benefit  of  a  debtor,  and  will 
not  operate  to  discharge  the  obligation  of  the  debtor  without  evi- 
dence showing  that  it  was  the  intention  of  the  parties  to  have  it 
so.  Clow  V.  Borst,  6  Johns.  37 ;  Bleakly  v.  White,  4  Paige,  654 ; 
Muller  V.  Eno,  14  IS".  Y.  597,  605 ;  King  v.  Barnes,  109  E".  Y. 
267,  289.  Where  a  creditor  accepts  the  obligation  of  a  third  party 
for  a  debt  contracted  contemporaneously,  the  presumption  is  that 
it  was  taken  in  payment,  and  the  burden  of  proving  the  contrary 
rests  upon  him  who  asserts  it.  Where,  however,  the  obligation  is 
received  for  a  precedent  debt,  the  presumption  is  that  it  was  not 
taken  in  payment,  and  the  burden  of  proof  is  shifted  accordingly. 
Lee  v.  LarJcin,  125  App.  Div.  302;  Dibile  v.  Richardson,  171  JST. 
Y.  138.  Where  an  order  upon  the  owner  was  taken  by  a  subcon- 
tractbr  from  a  contractor,  it  was  held  not  to  have  been  taken  in 
absolute  payment  irrespective  of  payment  by  the  owner.  Freiden- 
rich  V.  Condict,  124  App.  Div.  807. 

§  3.  To  Whom  Payment  Should  be  Made. 

A  payment  to  the  creditor  himself  will,  of  course,  discharge 
the  debt.     So,  a  payment  of  a  partnership  debt  to  one  of  several 
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partners  will  be  sufficient  to  discharge  the  partnership  debt.  It  is 
a  common  rule  that  where  one  contracts  to  do  work,  and  sues  for 
the  price  thereof,  the  defendant  may  prove  that  the  plaintiff  had 
a  partner  in  the  undertaking,  and  that  he  has  paid  that  partner. 
Thache  v.  liemslieim,  115  IST.  Y.  Supp.  216.  And  so  a  payment 
to  one  of  several  executors  will  be  a  valid  payment  of  the  debt. 
Can  V.  Read,  3  Atk.  695.  And  see  Priest  v.  WaiJcins,  2  Hill,  225  ; 
Frost  V.  Frost,  4  Edw.  Ch.  733 ;  Matter  of  Faulkner,  7  Hill,  181. 
Payment  to  an  administrator,  duly  appointed,  is  valid,  although 
the  supposed  intestate  is  alive  at  the  time,  and  the  letters  of  ad- 
ministration are  subsequently  revoked.  Roderigas  v.  East  River 
Savings  Institution,  63  N.  Y.  460.  But  a  payment  by  a  bank 
to  one  of  several  pei-sons  who  have  jointly  made  a  deposit  will  not 
discharge  the  bank  from  the  claims  of  the  other  depositors,  unless 
they  authorized  the  payment.  Stone  v.  Marsh,  Eyan  &  Moody, 
370 ;  Innes  v.  Stephenson,  1  Mood.  &  Eob.  145.  Payment  to  an 
agent,  in  the  ordinary  course  of  business,  is  a  valid  payment  to  the 
principal,  unless  the  latter  has  countermanded  the  agent's  au- 
thority, and  given  due  notice  thereof  to  the  party  paying,  before 
the  payment  was  made.  Favenc  v.  Bennett,  11  East,  36 ;  Hornby 
V.  Lacy,  6  M.  &  S.  166;  DrinJcivater  v.  Goodwin,  Cowp.  251;  Mc- 
Oonnell  v.  Mackin,  22  App.  Div.  537;  Sage  v.  Burton,  84  Hun, 
267 ;  Allen  v.  Tarrant  &  Co.  7  App.  Div.  172.  But  if  the  payment 
is  not  made  in  accordance  with  the  usual  and  customary  course  of 
business,  and  is  made  under  circumstances  fairly  giving  rise  to 
the  presumption  that  the  agent  was  acting  in  bad  faith,  and  re- 
ceived the  money  with  an  intention  of  appropriating  it  to  his  own 
use,  in  fraud  of  his  principal,  the  payment  is  not  a  valid  payment. 
Generally,  the  only  authorized  mode  of  payment  is  in  money, 
where  the  transaction  is  between  commission  agents  or  factors,  who 
have  their  principal's  goods  for  sale ;  and  a  payment  to  them  by  a 
purchaser,  on  a  sale  of  such  goods,  in  anything  else  than  money, 
as  in  goods,  will  not  be  valid,  unless  the  principal  has  authorized 
such  a  payment  by  express  consent,  or  by  a  previous  course  of  deal- 
ing which  authorizes  an  inference  of  his  assent.  Capel  v.  Thorn- 
ton, 3  Carr.  &  Payne,  352  ;  Howard  v.  Chapman,  4  Carr.  &  Payne, 
508. 

But  where  money  is  paid  to  an  authorized  agent  of  a  corpora- 
tion in  part  payment  of  a  debt  owing  to  the  corporation,  and  the 
money  paid  becomes  the  property  of  the  corporation,  a  subsequent 
misappropriation  or  conversion  of  such  money  by  the  agent,  al- 
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though  with  the  debtor's  knowledge  and  participation,  will  not 
operate  to  rescind  or  disaffirm  the  payment.  Shailer  v.  Morga-n, 
30  St.  Eep.  425.  Thus,  if  the  debtor  of  the  corporation  is  also  the 
creditor  of  the  agent  of  the  corporation,  and  he  pays  to  the  agent 
the  amount  which  the  agent  owes  him,  requesting  that  the  pay- 
ment be  credited  upon  his  debt  to  the  corporation,  and  also  re- 
questing payment  by  the  agent  of  the  amount  due  him,  this  will 
be  a  valid  payment  to  the  corporation,  although  the  agent  on  re- 
ceiving the  money  counts  it,  and  immediately  returns  it  to  his 
creditor  in  payment  of  his  debt  to  him.  lb.  But  see  MicMes  v. 
Hawlcins,  59  App.  Div.  253. 

The  general  rule  of  law  is,  that  if  a  creditor  employs  an  agent 
to  collect  or  receive  money  of  a  debtor,  and  the  agent  receives  it, 
the  debtor  is  discharged  as  to  the  principal ;  but  if  the  agent,  in- 
stead of  receiving  money,  writes  off  money  due  from  him  to  the 
debtor,  then  the  latter  is  not  discharged.  Russell  v.  Bangley,  4 
E.  &  Aid.  398;  Thorold  v.  Smith,  11  Mod.  71;  Bartlett  v.  Pent- 
Iwndj  10  Barn.  &  Cress.  760.  Possession  of  a  bond  and  mortgage 
by  the  agent  of  the  mortgagee  will  not  protect  the  mortgagor  in 
making  a  payment  to  him,  where  the  mortgage  is  not  yet  due. 
Johnsto7ie  v.  Burhans,  124  IST.  Y.  Supp.  465.  Crane  v.  Gruerv- 
wald,  120  E".  Y.  274;  Central  Trust  Co.  v.  Folsom,  167  K  Y. 
285 ;  Smith  v.  Eidd,  68  K  Y.  130.  And  an  attempt  on  the  part 
of  the  mortgagee  to  collect  the  amount  of  the  payment  from  the 
estate  of  the  deceased  agent  will  not  bar  an  action  to  foreclose  the 
mortgage.  Johnstone  v.  Burhans,  ante.  So,  a  payment  to  the 
attorney  of  the  plaintiff  in  an  action,  is  a  valid  payment  to  the 
plaintiff  himself,  though  this  is  not  so  of  a  payment  to  an  agent  of 
the  attorney.  Yates  v.  Frechleton,  2  Doug.  623 ;  Powel  v.  Little, 
1  W.  Bla.  8;  Hudson  v.  Johnson,  1  Wash.  (Va.)  10;  Branch  v. 
Burnley,  1  Call  147.  But  an  attorney  has  no  authority  to  receive 
anything  but  money  in  payment  of  his  client's  debt;  nor  can  be 
accept  a  part  of  the  amount  in  satisfaction  of  the  whole.  Jackson 
V.  Bartlett,  8  Johns.  361 ;  Kellogg  v.  Gilbert,  10  Johns.  220.  And 
see  Lovell  v.  Orser,  1  Bosw.  349.  And  an  agent  who  is  authorized 
to  receive  a  payment  in  money  cannot  bind  his  principal  by  re- 
ceiving goods  instead  of  money.  Howard  v.  Chapman,  4  Carr.  & 
Payne,  508. 

Payment  to  a  creditor's  wife  will  not  be  a  good  payment,  un- 
less she  was  his  agent,  either  by  express  authority,  or  by  the  usual 
course  of  business.  Offley  v.  Clay,  2  Man.  &  Grang.  172 ;  Spencer 
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V.  Time,  Addis.  316;  Seaborne  v.  Blachstom,  2  Freem.  1Y8 ; 
Thrasher  v.  Tuttle,  22  Me.  335. 

A  recovery  for  money  paid  under  mistake  of  fact  can  only  be 
had  where  it  is  shown  that  the  mistake  was  of  a  material  fact. 
Kessler  v.  HerUotz,  190  IST.  Y.  24. 

Payment  made  to  a  person  found  in  a  merchant's  counting-house, 
in  possession  of  the  merchant's  account-books,  and  apparently  in- 
trusted with  the  conduct  of  the  business,  is  a  good  payment  to  the 
merchant  himself,  although  the  party  receiving  the  money  has  in 
fact  no  authority  to  receive  it,  and  is  not  in  his  employment.  In 
such  a  case  the  debtor  has  a  right  to  suppose  that  the  merchant  has 
the  control  of  his  owa  premises,  and  that  he  will  not  permit  per- 
sons to  come  there  and  intermeddle  with  his  business  without  his 
authority.  Barrett  v.  Deere,  M.  &  M.  201;  Wilmot  v.  Smith, 
M.  &  M.  238  ■,S.C.S  Carr.  &  Payne,  453  ;  Kirton  v.  Braithwaite, 
1  Mees.  &  Wels.  310;  Watson  v.  Hetherington,  1  Car.  &  Kir.  36. 

Payment  to  a  person  working  a  farm  on  shares  for  produce  of 
the  farm,  with  notice  of  the  interest  of  the  owner  of  the  land,  and 
with  the  request  that  the  share  of  the  latter  be  paid  to  him,  will 
not  exonerate  the  purchaser  from  liability  to  the  landowner  for  his 
share.    Bouch  v.  Wolston,  51  St.  Eep.  256. 

§  4.  Part  Payment. 

Where  the  damages  claimed  are  liquidated,  or  the  debt  demand- 
ed is  due  and  payable,  the  general  rule  is  that  a  part  payment  of 
the  amount  is  no  discharge  of  the  entire  debt  or  demand ;  and  this 
is  the  rule  even  though  the  creditor  agrees  to  receive  a  part  for  the 
whole,  and  gives  a  receipt  for  the  whole  demand.  Dederich  v. 
Leman,  9  Johns.  333  ;  Mechanics'  Bank  v.  Hazard,  13  Johns.  353  ; 
Seymour  v.  Minium,  17  Johns.  169  ;  Thomas  v.  Heaihom,  2  Bam. 
&  Cress.  477.  But  there  are  cases  in  which  a  part  payment  of  the 
amount  claimed  will  discharge  the  entire  debt  if  it  is  so  agreed 
between  the  debtor  and  his  creditor.  If  a  part  of  the  entire  demand 
is  paid  before  it  is  due,  at  the  request  of  the  creditor,  or  upon  his 
agreement  to  accept  a  part  of  the  amount  in  full  satisfaction  of  the 
whole,  if  paid  at  a  time  before  it  is  due,  this  will  be  a  valid  pay- 
ment of  the  entire  debt  or  demand.  Pinnel's  Case,  5  Rep.  117 ; 
Brooks  V.  White,  2  Mete.  283  ;  Smith  v.  Brown,  3  Hawks.  580.  So 
a  payment,  at  a  place  more  convenient  to  the  creditor  than  that 
agreed  on,  of  a  part  of  his  claim,  on  a  promise  to  receive  it  in  full, 
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will  be  a  good  satisfaction  of  the  entire  debt.  /&.  So  if  the  debtor 
gives  and  the  creditor  receives  a  chattel  in  satisfaction  of  the  whole 
debt,  this  will  be  a  good  defense,  although  the  chattel  may  not  be 
of  half  of  the  value  of  the  debt.  Andrew  v.  Boughey,  Dyer,  75a; 
Sibree  v.  Tripp,  15  Mees.  &  Wels.  35,  Paeke,  B.  ;  Brooks  v.  White, 

2  Mete.  285,  286 ;  Jones  v.  Bullitt,  2  Litt.  49 ;  Dou-glass  v.  White, 

3  Barb.  Ch.  621.  So  if  the  debtor  renders  certain  services,  by 
consent  of  the  creditor,  in  full  payment  of  a  debt,  this  is  a  good 
discharge,  whatever  may  be  the  nature  or  value  of  the  services. 
Blinn  v.  Chester,  5  Day,  359. 

So  if  a  debtor,  at  the  request  of  the  creditor,  or  on  his  promise 
to  accept  it  in  full  payment,  procures  the  note  of  a  third  person 
and  delivers  it  to  the  creditor,  this  will  be  a  good  discharge,  even 
though  the  note  of  the  third  person  is  for  a  less  amount  than  the 
original  debt.  Boyd  v.  Hitchcock,  20  Johns.  76 ;  Kellogg  v.  Rich- 
ards, 14  Wend.  116;  Le  Page  v.  McCrea,  1  Wend.  164;  Leivis  v. 
Jones,  4  Barn.  &  Cress.  506 ;  Steinman  v.  Magnus,  11  East,  390. 
So  where  there  is  a  hona  fide  dispute  as  to  the  amount  due  to  the 
plaintiff,  and  the  debtor  gives  and  the  creditor  receives  the  debtor's 
note  for  a  less  sum  than  that  claimed  in  full  satisfaction,  this  will 
be  a  good  discharge  of  the  original  debt.  Siiree  v.  Tripp,  15  Mees. 
&  Wels.  23. 

So,  too,  there  may  be  a  valid  composition  with  creditors,  by 
which  they  agree  to  accept  a  part  payment  in  full  discharge  of 
their  debts. 

But  where  a  valid  agreement  is  made  to  accept  a  part  payment 
in  full,  if  made  by  a  specified  day,  such  payment  must  be  made  at 
the  day,  for  if  the  condition  is  not  strictly  complied  with,  the  agree- 
ment will  be  of  no  avail.  Inman  v.  Grisivold,  1  Cow.  199.  If  the 
plaintiff's  claim  is  unliquidated,  and  it  is  adjusted  between  the 
debtor  and  the  creditor,  or  by  their  agents,  and  payment  made  of 
the  amount  agreed  on  on  such  adjustment,  this  is  a  good  payment 
of  the  whole  claim,  and  is  conclusive  unless  there  is  proof  of  some 
mistake  or  error.  Harris  v.  Story,  2  E.  D.  Smith,  363.  And  see 
AccoED  AND  Satisfaction,  ante. 

§  5.  Payment  by  Letter. 

Where  the  debtor  and  the  creditor  reside  at  different  places,  pay- 
ments are  frequently  made  by  remitting  the  sum  due,  or  a  part  of 
it,  by  mail.    Such  a  payment  is,  of  course,  as  valid  as  any  other  if 
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the  money  is  actually  received  by  the  creditor  or  his  authorized 
agent.  But  there  are  occasionally  losses  through  this  mode  of 
transmitting  the  money,  and  the  question  arises  as  to  the  person 
who  must  bear  the  loss,  and  whether  it  is  to  fall  upon  the  debtor  pr 
the  creditor.  If  the  creditor  has  not  given  any  instructions  \ipon 
the  subject,  and  there  is  no  authority  by  custom  or  usage  to  justify 
the  debtor  in  sending  the  money  by  mail,  and  a  loss  occurs,  he  must 
bear  it,  since  it  is  his  duty  to  pay  the  money  directly  to  the  cred- 
itor; and  if  he  risks  tiie  mail  as  his  agent  for  the  purpose  of  trans- 
mission, so  he  must  take  the  risks  which  flow  from  his  election. 
Kington  v.  Kington,  11  Mees.  &  Wels.  233. 

The  presumption  of  payment  by  letter  sent  by  mail  is  not  es- 
tablished where  there  is  no  evidence  that  the  letters,  through  which 
payments  are  claimed  to  have  been  made,  were  ever  duly  deposit- 
ed in  a  United  States  mail  box,  or  post-office,  at  the  place  where 
the  plaintiff  resides,  enclosed  in  a  securely  sealed  wrapper  ad- 
dressed to  the  contestant,  at  his  place  of  residence,  and  the  postage 
thereon  was  duly  paid,  or  that  the  same  ever  came  to  the  hands  of 
the  creditor.  Barnes  v.  Courtwright,  74  N.  Y.  Supp.  203.  Ward 
v.  Hasbroucle,  44  App.  Div.  32. 

But  if  the  debtor  is  directed  by  his  creditor  to  remit  the  amount 
of  the  debt  by  mail,  the  debtor  will  be  discharged  by  properly 
delivering  to  the  postmaster  a  letter  containing  the  money,  if  prop- 
erly addressed  to  the  creditor  at  his  usual  place  of  residence,  or  at 
such  other  place  as  the  creditor  may  have  appointed.  In  that  case 
the  creditor  makes  the  mail  his  agent  and  he  assumes  all  risks  of 
loss. 

But  the  debtor  will  not  be  discharged  by  delivering  the  letter 
to  a  bellman  or  other  person  in  the  street,  nor  by  a  transmission 
through  the  mail  of  a  letter  addressed  to  the  creditor  in  some  large 
city,  without  any  specification  of  the  street  or  number  of  the  house 
in  which  the  creditor  resides,  or  transacts  business,  unless  it  is 
shown  that  the  money  came  safely  to  hand,  or  unless  the  creditor 
gave  that  address  himself.  Warwiclee  v.  Noalces,  Peake,  67 ;  Haw- 
hins  V.  Rutt,  Peake,  186.  And  see  Kington  v.  Kington,  11  Mees. 
&  Wels.  233 ;  Gordon  v.  Strange,  1  Exch.  477. 

The  sending  of  a  remittance  by  mail  in  a  postpaid  envelope 
addressed  to  the  creditor  at  his  place  of  business  raises  a  presump- 
tion of  its  receipt  by  him.  Sutton  v.  Corning,  59  App.  Div.  589  ; 
Oregon  Steamship  Co.  v.  Otis,  100  IST.  Y.  446. 
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§  6.  Payment  by  Check,  Note  or  BilL 

Payments  are  frequently  made  by  means  of  the  debtor's  check 
upon  a  bank.  And,  ordinarily,  the  acceptance  of  a  check  is  not 
considered  as  payment  unless  it  is  shown  that  the  creditor  agreed 
to  accept  it  as  such,  even  though  the  drawer  has  funds  in  the  bank. 
Greenwich  Ins.  Co.  v.  Oregon  Imp.  Co.  76  Him,  194;  Carroll  v. 
Sweet,  128  N.  Y.  17 ;  Collins  v.  Colmey,  14  St.  Rep.  444 ;  Thomas 
V.  Supervisors  of  Westchester  Co.  115  JST.  Y.  47.  Delivery  of  a 
certain  check  to  a  mortgagee's  agent,  was  held  not  to  constitute 
payment.  Davenport  v.  Palmer,  152  App.  Div.  761.  A  note 
given  for  an  existing  debt  does  not  discharge  the  debt,  but  the  bur- 
den is  on  the  debtor  to  show  aiErmatively  that  it  was  given .  and 
accepted  in  payment ;  and  the  rule  is  the  same  even  if  the  note  is 
that  of  a  third  party.  Atterhury  v.  Edwa,  113  IST.  Y.  Supp.  614; 
Gandolfo  v.  Appleton,  40  JST.  Y.  533.  Whether  the  giving  of  the 
buyer^s  note  to  the  seller  on  a  sale  of  personal  property  constitutes 
a  payment  of  the  price  depends  upon  the  agreement  of  the  parties 
to  the  sale.  McLean  v.  Griot,  118  App.  Div.  100.  Where  the 
seller  accepts  the  note  of  the  buyer  for  a  part  of  the  price,  and 
transfers  the  note  to  a  third  party,  the  note  operates  as  an  absolute 
payment  so  long  as  it  remains  in  the  hands  of  the  transferee ;  the 
seller  only  being  remitted  to  his  original  rights  under  the  contract 
of  sale  if  there  was  an  absolute  agreement  that  the  note  should  be 
taken  as  payment  on  his  taking  it  up  and  regaining  possession 
thereof  before  payment.    McLean  v.  Griot,  118  App.  Div.  100. 

A  note  left  with  the  creditor  but  not  accepted  because  not  prop- 
erly indorsed,  does  not  amount  to  payment,  although  he  has  never 
returned  it,  where  there  has  been  no  demand.  Spiro  v.  Maiman, 
94  IST.  Y.  Supp.  358. 

If  a  creditor  accepts  a  check  from  his  debtor,  it  ought  to  be 
properly  presented  to  the  bank  upon  which  it  is  drawn,  for  pay- 
ment ;  and  such  presentment  ought  to  be  made  within  a  reasonable 
time,  in  those  cases  in  which  the  drawer  has  funds  in  the  bank  at 
the  time  when  such  check  was  drawn  and  delivered  to  the  creditor ; 
as  between  the  holder  of  the  check  and  the  drawer  of  it,  mere  delay 
in  presenting  it  will  not  discharge  the  latter  unless  he  in  some 
manner  sustains  loss  in  consequence.  Greenwich  Ins.  Co.  v.  Ore- 
gon Imp.  Co.  76  Hun,  194.  When  a  check  is  sent  by  the  debtor  to 
the  creditor's  attorney  for  collection,  and  the  latter  negotiates  it 
with  a  stranger  and  delay  follows  in  presentment  during  which  the 
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bank  suspends,  the  defense  of  payment  is  established,  although  evi- 
dence offered  by  the  defendant  to  show  the  attorney's  authority  or 
right  to  receive  the  check  in  payment  might  be  implied  from  a  let- 
ter in  evidence  sent  by  plaintiff  to  the  defendant  to  the  effect  that 
the  matter  was  in  the  hands  of  the  attorney.  Kramer  v.  Grant, 
111  N.  Y.  Supp.  709 ;  Walsh  v.  Hartford  Ins.  Co.  73  IST.  Y.  10 ; 
Carroll  v.  Sweet,  128  IST.  Y.  19.  But  where  a  negotiable  check, 
payable  on  demand,  was  drawn  in  this  State  upon  a  bank  in  Mis- 
sissippi, and  it  was  not  presented  for  payment  until  more  than  ten 
months  after  its  date,  and  the  bank  had  suspended  payment  a  few 
days  before  the  presentment,  and  being  at  that  time  indebted  to  the 
drawer  it  was  held  that  the  holder  could  not  recover  against  the 
drawer,  because  the  latter  had  sustained  loss  by  the  delay  in  mak- 
ing the  presentment.  Little  v.  Phoenix  Bank,  2  Hill,  425 ;  8.  C. 
7  Hill,  359. 

But  mere  delay  in  presentment  will  not  affect  the  rights  of  a 
bona  fide  holder  of  a  check,  as  against  the  drawer,  where  the  draw- 
er has  not  sustained  any  damage  in  consequence  of  its  nonpresent- 
ment.    HarhecJc  v.  Craft,  4  Duer,  122,  129. 

As  a  general  rule,  a  check  payable  on  demand  ought  to  be  pre- 
sented for  payment  at  the  bank  on  which  it  is  drawn  either  on  the 
day  on  which  it  was  drawn  or  the  next  day.  lb.;  Movie  v.  Brown, 
4  Bing.  ]Sr.  C.  268 ;  Mohawk  Bank  v.  Brodericlc,  13  Wend.  133 ; 
Same  v.  Same,  10  Wend.  304;  Stephens  v.  McNeill,  26  Barb.  651. 
A  creditor  who  accepts  a  check  upon  a  bank  cannot  afterward 
return  it  to  the  drawer  without  having  first  presented  it  to  the 
bank  for  payment.  Bradford  v.  Fox,  39  Barb.  203.  Merely  pre- 
senting the  check  to  the  bank  for  the  purpose  of  having  it  certified 
is  not  equivalent  to  a  demand  of  payment;  and  a  refusal  by  the 
bank  to  certify  it  will  not  excuse  the  holder  from  presenting  it  for 
payment.     lb. 

Merely  drawing  a  check  and  delivering  it  to  the  payee  does  not 
operate  to  transfer  the  title  of  the  money  mentioned  in  it  and  in 
the  hands  of  the  bank,  even  if  the  money  is  on  deposit  in  such  bank 
to  the  credit  of  the  drawer.  Butterworth  v.  Peck,  5  Bosw.  341 ; 
Marine  &  Fire  Ins.  Bank  v.  Jauncey,  3  Sandf.  257.  If  the 
drawer  of  a  check  has  no  funds  in  the  bank  on  which  it  is  drawn, 
no  presentment  of  the  check  will  be  necessary.  Reddington  v.  Gil- 
man,  1  Bosw.  235 ;  Franklin  v.  Vanderpool,  1  Hall,  78 ;  Fitch  v. 
Redding,  4  Sandf.  130.  And  see  Bickerdike  v.  Bollman,  1  Term, 
405  ;  jS^.  C.  2  Smith  Lead  Cas.  22,  and  cases  cited  in  notes.  Accept- 
ance of  a  post-dated  check  in  payment  of  a  claim  and  its  indorse- 
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ment  and  delivery  to  a  third  person,  who  still  retains  its  possession, 
will  constitute  payment.  Sholshy  v.  Flarvitt,  121  IST.  Y.  Supp. 
592 ;  Fitch  v.  McDowell  145  N.  Y.  498.  But  a  plea  of  payment 
by  a  post-dated  check  which  has  been  returned  is  not  available. 
Lochwood  Trade  Journal  v.  New  Yorh  Silicate  Booh  Slate  Co. 
88  K  Y.  Supp.  152. 

A  check  which  is  not  paid  on  presentment  is  never  regarded  as 
a  payment  of  the  drawer's  debt  to  his  creditor.  Tanner  v.  Bank 
of  Fox  Lake,  23  liow.  399 ;  Genin  v.  Lochiuood,  12  Barb.  265 ; 
Strong  v.  Stevens,  4  Duer,  668 ;  Olcott  v.  Eathhone,  5  Wend.  490. 
And  see  Lovett  v.  Cornwell,  6  Wend.  369 ;  S.  C.  1  Hall.  56.  But 
when  a  bank  receives  upon  a  debt  a  check  drawn  upon  itself  by 
one  of  its  customers,  and  charges  it  in  account,  it  admits  that  it  has 
funds  of  the  drawer  to  meet  the  check,  and  the  acceptance  is,  of 
itself,  an  appropriation  of  the  funds  to  pay  it ;  and  the  transaction 
operates  directly  as  a  payment  of  the  debt.  Pratt  v.  Foote,  9  IST.  Y. 
463  ;  Commercial  Bank  of  Penn.  v.  Union  Bank  of  N.  Y.  11  IN".  Y. 
203.  A  creditor's  acceptance  of  voluntary  notes  which  he  dis- 
counts, and  upon  part  of  which  he  sues  and  obtains  judgment, 
was  held  not  to  constitute  payment,  where  there  is  no  privity  be- 
tween the  volunteer  and  the  debtor.  Thomas  Gordon  Malting  Co. 
V.  Bartels  Breiving  Co.  206  itT.  Y.  528.  The  transfer  by  a  debtor 
to  a  creditor  of  a  note  of  a  third  person,  will  not  constitute  pay- 
ment of  the  indebtedness,  but  merely  collateral  security.  Hutkojf 
V.  Glazer,  138  N.  Y.  Supp.  328. 

How  far  a  bill  of  exchange  or  a  promissory  note  operates  as  a 
payment  has  been  sufficiently  explained. 

§  7.  Application  of  Payments. 

Where  a  partial  payment  is  made  by  a  person  who  is  indebted 
on  more  than  one  account  or  debt  to  the  same  creditor,  there  are 
well-settled  rules  of  law  which  will  govern  its  application:  1.  The 
person  paying  may,  at  or  before  the  time  of  payment,  prescribe  the 
application  of  the  payment;  2.  If  the  debtor  does  not  make  any 
appropriation  of  it,  the  creditor  may  apply  it  as  he  pleases ;  3.  If 
neither  party  makes  a  specific  appropriation  of  the  money,  the  law 
will  appropriate  it  as  the  justice  and  equity  of  the  case  may  re- 
quire. See  Bank  of  California  v.  ^felh,  94  IST.  Y.  467 ;  Camp  v. 
Smith,  136  N.  Y.  187;  Harding  v.  Tifft,  75  K  Y.  461;  Fulton 
Grain  &  Milling  Co.  v.  Anglitn,  44  App.  Div.  488 ;  National  Bank 
of  Neiuhurgh  v.  Bigler,  83  'S.  Y.  51 :  Orr  v.  Nagle,  87  Hun,  12 ; 
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Farren  v.  McDownsll,  74  Hun,  176.  A  few  of  the  cases  showing 
the  application  of  these  rules  will  now  be  noticed : 

First.  Since  the  payment  is  voluntary  on  the  part  of  the  debtor, 
he  may  fix  the  terms  upon  which  he  pays;  and  if  the  creditor 
accepts  the  payment,  he  is,  by  such  acceptance,  bound  by  the  con- 
ditions which  the  debtor  has  appointed  or  declared,  even  though 
at  the  time  he  expressly  refused  to  admit  them ;  if,  therefore,  the 
debtor  pays  with  one  intent,  and  the  creditor  receives  with  another, 
the  intent  of  the  debtor  who  pays  shall  prevail.  Allen  v.  Culver, 
3  Denio,  284;  Hall  v.  Constant,  2  Hall,  185,  189. 

If  money  is  sent  by  a  debtor  to  his  creditor,  with  notice  of  the 
account  on  which  it  is  paid,  and  the  creditor  refuses  to  accept  it  on 
those  terms,  but  he  does  receive  and  retain  the  money,  his  act  of 
receiving  and  retaining  the  money  will  be  conclusive  upon  him, 
and  the  appropriation  made  by  the  debtor  will  be  enforced  by  the 
law.    Beedr.  Boardman,  20  Pick.  441,  446. 

It  is  not  necessary  for  the  debtor  to  give  express  directions  as  to 
the  account  or  debt  upon  which  the  money  shall  be  applied,  if  the 
circumstances  clearly  indicate  the  demand  on  which  he  intended 
to  make  the  payment.  A  payment  made  at  a  time  when  the  debtor 
expressly  denied  the  existence  of  one  debt,  although  he  acknowl- 
edged another,  and  at  the  same  time  paid  the  amount  due  on  the 
latter,  would  be  conclusive  evidence  that  the  money  was  to  be 
applied  on  the  debt  so  admitted. 

So  there  are  instances  in  which  the  debtor's  intention  will 
assume  the  character  of  an  absolute  legal  presumption  in  the  ab- 
sence of  an  express  direction  upon  the  subject.  And,  therefore, 
a  general  payment  will  always  be  applied  to  a  debt  that  is  due  in 
preference  to  one  that  is  not  due,  because  it  is  not  to  be  supposed 
that  the  debtor  intends  to  make  a  deposit  instead  of  a  payment. 
Baker  v.  StacJepoole,  9  Cow.  420;  Stone  v.  Seymour,  15  Wend.  19, 
24.  So,  when  a  payment  exactly  equals  the  amount  of  one  debt, 
while  the  amounts  of  the  other  debts  are  different,  this  shows  an 
intention  to  pay  the  debt  which  corresponds  in  amount  with  the 
sum  paid.  Robert  v.  Oamie,  3  Caines,  14;  Stone  v.  Seymour,  15 
Wend.  19 ;  ;S'.  C.  8  Wend.  403. 

Second.  Where  there  has  been  no  actual  appropriation  of  the 
payment  by  the  debtor,  either  before  or  at  the  time  of  paying,  or 
there  is  no  implied  application  by  him  arising  from  the  circum- 
stances of  the  case,  his  right  to  control  the  application  is  gone ;  and 
the  right  after  that  time  belongs  exclusively  to  the  creditor,  who 
113 
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may  apply  it  on  which  debt  he  pleases.  Smith  v.  Applegate,  1 
Daly,  91;  National  Bank  of  Newburgh  v.  Bigler,  83  N.  Y.  51; 
Shipsey  v.  Bowery  Bank,  59  ]Sr.  Y.  485 ;  Bank  of  California  v. 
Webb,  94  N".  Y.  467 ;  Fulton  Grain  &  Milling  Co.  v.  Anglim,  44 
App.  Div.  488.  This  right  of  appropriation  by  the  creditor  may 
be  evidenced  in  several  ways,  as  by  a  verbal  declaration,  or  by  the 
terms  of  the  receipt  given,  or  by  rendering  an  account  in  which 
it  is  credited  or  included,  or  by  any  other  act  which  manifests  an 
intent,  or  induces  a  belief  that  a  particular  application  is  made. 
Allen  v.  Culver,  3  Denio,  285,  291.  So  the  intention  of  the  cred- 
itor, like  that  of  a  debtor,  to  make  a  particular  application  of  a 
payment,  may  be  inferred  from  circumstances.  Thus  an  applica- 
tion of  a  money  payment,  by  crediting  it  upon  an  open  account, 
implies  an  intention  to  apply  it  to  the  items  in  the  order  of  time, 
even  though  the  creditor  has  security  for  the  earlier  items,  but  not 
for  the  others.  Truscott  v.  King,  6  'S.  Y.  147  ;  Webh  v.  Dickinson, 
11  Wend.  62 ;  Allen  v.  Culver,  3  Denio,  284.  So,  where  a  creditor 
credited  a  general  payment  upon  a  particular  account,  and  ren- 
dered a  statement  of  account  showing  the  application  to  the  debtor, 
who  made  no  objection,  this  was  held  conclusive  upon  the  debtor. 
Seymour  v.  Marvin,  11  Barb.  80. 

If  some  of  the  debts  are  secured,  but  others  are  not,  and  the 
debtor  makes  a  general  payment,  without  directing  any  special 
appropriation  of  the  money,  the  creditor  may  apply  the  money  to 
those  debts  which  are  not  secured,  and  still  retain  his  rights  as  to 
the  secured  debts.  Clark  v.  Burdett,  2  Hall,  197,  200;  Van 
Rensselaer's  Exrs.  v.  Roberts,  5  Denio,  470,  475 ;  Hutchinson  v. 
Bell,  1  Taunt.  558  ;  Harding  v.  Tijft,  75  X.  Y.  461 ;  Fulton  Grain 
&  Milling  Co.  v.  Anglim,  4,4,  App.  Div.  488.  So  if  one  debt  be  by 
bond,  or  covenant,  under  seal,  and  the  other  by  simple  contract,  or 
open  account,  the  creditor  may  apply  it  to  the  latter.  So  if  one 
debt  be  by  judgment,  and  the  other  by  simple  contract,  the  creditor 
may  apply  the  payment  to  the  latter. 

And  if  some  of  the  items  would  be  barred  by  the  statute  of  limi- 
tations, the  creditor  may  apply  a  general  payment  to  them  and  sue 
upon  those  not  barred  by  the  statute.  Mills  v.  Fowkes,  5  Bing. 
ISr.  C.  455 ;  Williams  v.  Griffith,  5  Mees.  &  Wels.  300. 

As  to  the  time  of  making  the  application,  the  general  rule  is  that 
the  creditor  may  make  it  at  any  time  before  the  demand  is  reduced 
to  a  verdict,  even  if  the  election  is  made  at  the  trial,  as  it  may  be 
if  the  creditor  so  elects.  Allen  v.  Culver,  3  Denio,  284;  Pattison 
V.  Hull,  9  Cow.  747;  Bosaoiquet  v.  Wray,  6  Taunt.  597;  Philpott 
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V.  Jones,  2  Ad.  &  El.  41 ;  Mills  v.  FowJces,  5  Bing.  IST.  C.  455 ; 
Bank  of  California  v.  Wehl,  94  N.  Y.  467. 

When  a  creditor  has  once  made  an  appropriation  of  the  money, 
he  will  be  bound  by  his  election,  and  will  not  afterward  be  pei^ 
mitted  to  change  it.  Simson  v.  Ingham,  2  Barn.  &  Cress.  65; 
Mayor  of  Alexandria  v.  Patten,  4  Cranch,  317;  Van  Rensselaer 
V.  Roberts,  5  Denio,  470. 

Where  a  person  is  indebted  to  a  bank  upon  a  note,  and  he  makes 
a  general  deposit  of  a  sum  of  money  in  such  bank,  without,  appro- 
priating it  to  the  payment  of  such  note,  the  bank  has  a  right,  at  any 
time  after  the  note  becomes  due,  to  appropriate  it  to  the  payment 
of  such  note;  and  an  omission  to  do  so  until  after  a  judgment  is 
recovered  by  the  bank  upon  the  note  does  not  affect  the  right  to  do 
so  at  any  time  when  an  action  is  brought  by  the  depositor,  or  his 
assignee,  for  the  recovery  of  the  amount  deposited.  Marsh  v. 
Oneida  Central  Bank,  34  Barb.  298.  Where,  after  the  maturity 
of  a  promissory  note  held  by  a  bank,  and  due  protest  and  notice, 
the  maker  makes  a  general  deposit  in  the  bank  of  an  amount  suffi- 
cient to  pay  the  note,  this  does  not  of  itself,  as  between  the  bank 
and  an  indorser,  operate  as  a  payment  of  the  note.  In  the  absence 
of  any  express  directions,  or  an  agreement  as  to  the  application,  it 
is  optional  with  the  bank  whether  or  not  to  apply  the  money  upon 
the  note.    National  Bank  of  Newburgh  v.  Smith,  66  IST.  Y.  271. 

There  is  one  limitation  upon  the  right  of  a  creditor  to  appro- 
priate a  payment  as  he  pleases,  and  that  is,  where  some  of  the 
debts  are  legal  and  others  of  them  arise  out  of  illegal  transactions ; 
in  such  a  case,  even  a  general  payment  will  not  authorize  the  cred- 
itor to  apply  the  money  to  the  illegal  transaction,  and  then  recover 
the  amount  of  the  legal  debts.  Wright  v.  Laing,  3  Barn.  &  Cress. 
165.  If,  however,  the  contract  creating  the  debt  is  not  absolutely 
unlawful,  but  the  creditor  is  merely  prevented  from  suing  upon 
it  by  some  statutory  enactment  framed  for  the  purpose  of  protect- 
ing the  debtor  from  particular  actions  and  suits,  then  the  creditor 
may  appropriate  the  payment  to  the  demand,  the  right  of  action 
for  which  is  barred  by  the  statute,  and  sue  for  the  other  debt. 
Such  is  the  case  when  the  right  of  action  for  one  of  the  debts  is 
barred  by  the  statute  of  limitations,  or  by  the  act  regulating  the 
sales  of  spirituous  liquors  on  credit.  Mills  v.  Fowkes,  5  Bing. 
iST.  C.  461 ;  Williams  v.  Griffith,  5  Mees.  &  Wels.  300 ;  Philpott  v. 
Jones,  2  Ad.  &  El.  41 ;  Cruickshanks  v.  Rose,  1  Mood.  &  Rob.  100. 

Third.  When  the  appropriation  devolves  upon  the  court,  in  con- 
sequence of  the  omission  of  either  the  debtor  or  the  creditor  to 


1796  PAYMENT. 

make  an  appropriation  of  a  payment,  the  paramount  rule  is,  that 
whenever  the  intention  or  understanding  of  the  parties,  before  or 
at  the  time,  can  be  inferred  or  implied  from  any  circumstances,  it 
shall  prevail;  and  where  no  particular  inference  of  intention  can 
be  made,  the  courts  will  be  guided  by  a  general  presumption  of 
intention,  founded  on  reason,  probability  and  justice.  Where  some 
of  the  debts  are  certain,  or  capable  of  being  rendered  so,  and  the 
others  are  founded  upon  claims  for  uncertain  or  unliquidated  dam- 
ages, the  law  will  apply  the  payment  to  the  certain  demand  instead 
of  the  uncertain  one.    Ramsour  v.  Thomas,  10  Ired.  165,  168. 

So  the  law  will  so  apply  a  general  payment  as  to  relieve  a  surety 
when  the  debtor  owes  debts  which  are  secured  and  those  which  are 
not  secured.  Pattison  v.  Hull,  9  Cow.  747 ;  Dows  v.  Morewood, 
10  Barb.  183 ;  Harding  v.  Tifft,  75  N.  Y.  461 ;  Orleans  County 
National  Bank  v.  Moore,  48  Hun,  70,  112  N.  Y.  543.  So  if  the 
debts  accrued  at  different  times,  in  the  absence  of  any  equities 
which  require  a  different  application,  the  court  will  apply  a  gen- 
eral payment  in  such  manner  as  to  extinguish  those  debts  which 
are  first  due,  and  to  the  discharge  of  a  debt  for  which  the  debtor 
has  given  security  in  preference  to  an  unsecured  demand.  Dows 
V.  Morewood,  10  Barb.  183 ;  Thomas  v.  Kelsey,  30  Barb.  268 ; 
Thompson  v.  St.  Nicholas  National  Bank,  113  IST.  Y.  325 ;  Nat. 
Park  Bank  v.  Seaboard  Bank,  114  IST.  Y.  28 ;  Pond  v.  Harwood, 
139  ]Sr.  Y.  111.  See  Sanford  v.  Van  Arsdale,  53  Hun,  70.  Where 
a  payment  is  made  upon  general  accounts,  with  no  direction  as  to 
its  application,  the  law  applies  it  to  the  oldest  items.  Perry  v. 
Booth,  67  App.  Div.  235 ;  National  Park  Bank  v.  Seaboard  Bank, 
114  IST.  Y.  28 ;  Sheppard  v.  Steele,  43  IST.  Y.  52. 

And  where  there  is  a  running  account  between  the  parties,  and 
general  payments  are  made,  but  no  application  made  by  the  act 
of  either,  the  law  will  so  apply  the  payments  as  to  extinguish  the 
items  of  the  account  in  the  order  of  time.  Allen  v.  Culver,  3 
Denio,  284;  Dows  v.  Morewood,  10  Barb.  183;  Webb  v.  Dickin- 
son, 11  Wend.  62.  The  same  rule  applies  where  services  are  ren- 
dered under  an  implied  contract,  and  the  payment  will  be  applied 
to  the  first  accruing  indebtedness.  Wheeler  v.  Cropsey,  5  How. 
288.  Where  a  general  payment  is  made  upon  a  debt  which  bears 
interest,  the  law  applies  it  first  to  the  interest  and  after^vard  to  the 
principal,  even  though  the  amount  of  the  payment  is  precisely 
equal  to  the  principal.  People  v.  County  of  New  York,  5  Cow. 
331.    And  see  Beard  v.  City  of  Brooklyn,  31  Barb.  142. 

Where  the  principal  is  not  due,  but  interest  is  due,  a  general 
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payment  is  applied  first  to  the  interest,  and  the  residue  to  the 
principal  first  to  become  due,  so  as  to  stop  interest  for  so  much, 
from  the  time  of  the  payment.  But  if  neither  principal  nor  inter- 
est is  due,  the  payment  is  applied  to  the  extinguishment  of  prin- 
cipal and  interest  ratably.     Jenclcs  v.  Alexander,  11  Paige,  619. 

Where  the  debtor  is  indebted  to  the  creditor  for  money  loaned, 
and  is  also  liable  to  the  creditor  for  his  indorsements  upon  which 
he  has  been  charged,  but  which  he  has  not  paid,  and  a  general  pay- 
ment is  made  by  the  debtor,  without  any  application  of  it  by  either 
party,  the  law  will  apply  it  on  the  debt  for  the  money  loaned, 
especially  if  the  creditor  is  secured  by  a  mortgage  upon  real  estate 
for  his  indorsements.  Thomas  v.  Kelsey,  30  Barb.  268  ^Niagara 
Bank  v.  Rosevelt,  9  Cow.  409. 

Payments  made  by  an  individual  out  of  his  individual  funds 
will  be  first  applied  by  the  court  upon  his  individual  obligations 
rather  than  upon  obligations  of  a  firm  of  which  he  is  a  member, 
where  the  same  creditor  holds  both  classes  of  obligations.  Camp  v. 
Smith,  136  K  Y.  187. 

Where  a  copartnership  is  dissolved  by  the  death  of  one  of  its 
members  and  a  new  firm  is  formed  by  the  survivors  tailing  in  new 
partners,  and  the  new  firm  continues  the  business  of  the  old  firm 
under  the  old  name,  using  the  books  of  the  old  firm  without  settling 
or  in  any  way  altering  the  same,  payments  made  to  the  new  firm 
will  not  operate  to  discharge  the  debts  due  to  the  old  firm,  and 
should  not  be  applied  thereon.  Taylor  v.  Fost,  30  Hun,  446.  The 
rule  that  payments  shall  be  applied  as  they  are  made  to  the  charges 
in  the  order  of  time  in  which  they  accrue  cannot  be  invoked  in 
such  case.  Ih.  But  the  rule  will  apply  to  accounts  with  a  partner- 
ship where  a  person  has  purchased  the  interest  of  one  of  the  part- 
ners in  a  firm  and  takes  his  place  therein,  and  continues  the  account 
without  interruption.  Coleman  v.  Lansing,  65  Barb.  55.  See 
Henry  v.  Diedrich,  27  St.  Eep.  209. 

Where  a  creditor  who  has  several  claims  against  his  debtor 
receives  a  portion  of  the  entire  amount  in  a  judicial  proceeding 
founded  upon  them  all,  the  law  will  apply  such  money  in  favor  of 
different  sureties  of  the  debtor  upon  the  several  debts,  ratably  and 
without  regard  to  priority  of  date  in  contracting  the  debts.  Briden- 
hecher  v.  Lowell,  32  Barb.  9 ;  Cowperthwaite  v.  Sheffield,  1  Sandf. 
416,  3  ]Sr.  Y.  243 ;  Orleans  County  Nat.  Bank  v.  Moore,  112  N.  Y. 
543 ;  Armstrong  v.  McLean,  153  IST.  Y.  490.  The  rule  as  to  the 
application  of  payments  voluntarily  made  does  not  apply  to  moneys 
received  from  judicial  sales.    lb. 
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CHAPTEE  XXIV. 

DUEESS. 

§  1.  What  Constitutes  Duress. 

It  is  indispensable  to  the  validity  of  every  contract  that  it  should 
have  the  assent  of  the  promisor,  and  the  law  not  only  requires 
an  intelligent  assent,  but  also  that  it  shall  be  voluntarily  given. 
Duress  is  a  defense  founded  upon  the  want  of  a  vokmtary  consent 
on  the  part  of  the  party  sought  to  be  charged  as  upon  a  valid  con- 
tract. Duress  is  an  actual  or  a  threatened  violence  or  restraint  of  a 
man's  person,  contrary  to  law,  to  compel  him  to  enter  into  a  con- 
tract, or  to  discharge  one.  It  is  a  state  of  compulsion  or  necessity 
in  which  a  person  is  induced  or  impelled  by  the  restraint  of  his 
liberty  or  menace  of  bodily  harm  to  execute  a  contract,  deed  or 
other  agreement,  or  do  any  other  legal  act,  or  to  commit  a  misde- 
meanor; and  which  constraint  may  afterward  be  taken  advantage 
of  to  avoid  such  act  or  its  consequences. 

Duress  is  usually  divided  into  two  classes  or  kinds;  first,  of 
imprisonment,  and  second,  of  threats. 

Duress  of  imprisonment  is  where  a  party  actually  loses  his 
liberty.  And  if  a  man  is  illegally  imprisoned,  and  he,  either  to 
procure  his  discharge,  or  for  any  other  reason  connected  with  his 
imprisonment,  executes  a  contract,  bond,  deed,  or  other  instru- 
ment, this  is  such  duress  as  will  render  the  instrument  so  executed 
void.  If,  however,  the  imprisonment  is  fair  and  legal,  and  a  bond 
or  other  instrument  is  given  to  obtain  a  release  from  custody,  this 
will  not  be  duress,  as  in  the  case  of  a  party  arrested  in  a  civil 
action  upon  an  order  of  arrest,  or  upon  a  legal  execution,  for  a 
bond  executed  in  such  a  case  will  be  entirely  valid.  If,  however, 
the  proceedings  at  law  are  illegal,  and  are  merely  employed  as  a 
•  manner  of  obtaining  such  instrument,  under  the  pretext  of  acting 
by  legal  authority,  the  bond  or  other  instrument  will  be  void. 

Duress  by  threats  is  where  a  contract  or  other  instrument  is 
executed  on  account  of  a  fear  of  the  loss  of  life,  or  limb,  or  prop- 
erty ;  and  this  is  sufficient  to  avoid  any  agreement  made  under  such 
circumstances.  But  then  the  fear  must  be  a  reasonable  one,  and 
founded  upon  such  circumstances  as  the  law  will  regard  as  sufii- 
cient  to  avoid  the  contract. 
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§  2.  When  it  Avoids  a  Contract. 

Where  a  contract  is  procured  by  means  of  an  actual  and  unlaw- 
ful imprisonment  of  a  person  in  a  jail  or  otherwise,  such  contract 
will  be  void  for  duress. 

A  bond  given  by  a  party  while  under  arrest,  and  in  close  custody, 
without  the  assistance  of  attorney  or  counsel,  is  void.  Evans  v. 
Begleys,  2  Wend.  243.  So  if  a  sheriff  voluntarily  permits  a  de- 
fendant in  execution  to  escape,  he  cannot  rearrest  and  detain  him 
in  custody  unless  a  new  execution  be  issued;  and  if  the  sheriff 
rearrests  the  defendant  on  the  old  execution,  and  takes  a  bond 
from  him  for  the  jail  liberties  while  under  such  arrest,  the  bond 
will  be  void  for  duress,  both  as  against  the  defendant  or  any  person 
who  may  have  signed  such  bail  bond  as  his  surety.  Thompson  v. 
Lochwood,  15  Johns.  256. 

An  arrest  in  a  civil  action,  where  there  is  no  legal  ground  for  it, 
but  where  the  order  or  process  ordering  the  arrest  is  procured  by 
means  of  the  perjury  of  the  party  who  procures  the  process  used 
in  the  arrest,  will  be  sufficient  to  constitute  duress.  And  where  a 
creditor  residing  in  Canada,  for  the  purpose  of  procuring  the  arrest 
of  his  debtor,  a  resident  of  this  State,  while  temporarily  in  the 
former  country,  made  an  affidavit  in  which  he  swore  that  such 
debtor  was  about  to  leave  Canada,  with  the  intent  and  design  to 
defraud  him  of  his  debt,  such  ci'editor  in  fact  having  no  reason  to 
believe  the  fact  stated  in  such  affidavit ;  and  in  order  to  effect  his 
release  from  the  arrest  thus  procured  the  debtor  executed  a  note 
for  the  amount  of  the  debt,  with  a  surety ;  this  note  was  held  to  be 
void  for  duress,  as  against  both  the  principal  and  the  surety. 
Strong  v.  Orannis,  26  Barb.  122,  126.  The  general  rule  is,  that 
where  there  is  an  arrest  for  improper  purposes,  without  a  just 
cause,  or,  where  there  is  an  arrest  for  a  just  cause,  but  without 
lawful  authority,  or,  where  there  is  an  arrest  for  a  just  cause  and 
under  lawful  authority,  but  for  unlawful  purposes,  it  may  be  con- 
strued to  be  duress.  Ih.;  Severance  v.  Kimhall,  8  !N".  H.  386; 
Richardson  v.  Duncan,  3  IST.  H.  508 ;  Wathins  v.  Baird,  6  Mass. 
506,  511. 

If  a  party  is  arrested  by  another  upon  a  pretense  that  the  latter 
has  a  warrant,  when  he  in  fact  has  none,  or,  when,  if  he  had  a 
warrant,  it  was  illegal,  and  the  party  so  arrested  delivers  property 
to  the  arresting  party  for  the  purpose  of  being  released  from 
arrest,  this  is  such  duress  as  will  avoid  the  transaction  and  enable 
the  owner  to  recover  his  property  by  action.  Foshay  v.  Ferguson, 
5  Hill,  154. 
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If  a  recognizance  is  illegally  extorted  from  a  prisoner  while 
under  arrest,  and  in  violation  of  his  right  to  an  examination 
before  being  required  to  give  such  security,  this  vs^ill  be  sufficient 
to  avoid  the  recognizance  for  duress.  Champlain  v.  People^  2 
K  Y.  82.    And  see  Germond  v.  People,  1  Hill,  343. 

A  threat  of  cruel  beating,  if  made  under  circumstances  author- 
izing a  sailor  to  believe  that  it  will  be  executed,  will  justify  him  in 
leaving  a  ship  on  which  he  was  doing  duty.  Edward  v.  Trevellich, 
4  El.  &  Bl.  59.  Such  act  of  leaving  will  not  amount  to  desertion, 
nor  prevent  a  recovery  for  the  services  already  rendered.     Ih. 

So  where  a  party  goes  to  a  foreign  land  to  render  services,  under 
a  contract  to  pay  him  wages,  and  to  furnish  him  a  passage  home 
in  a  vessel  belonging  to  the  employer,  and  after  the  services  have 
been  rendered  the  employer  refuses  to  make  any  paymnt  or  to 
grant  the  employee  passage  home  in  the  vessel  unless  he  will  sign 
a  receipt  in  full,  upon  receiving  part  payment,  at  a  time  when  the 
employee  has  no  money  and  no  means  of  getting  home,  these  cir- 
cumstances amount  to  duress,  and  will  invalidate  a  receipt  so  ob- 
tained.   Rourke  v.  Story,  4  E.  D.  Smith,  54. 

So,  on  the  other  hand,  if  seamen,  by  threats  of  desertion,  compel 
the  master  to  make  new  articles  at  a  higher  rate  of  wages,  while 
at  an  intermediate  port  during  the  voyage,  such  agreement  will 
be  void.    Bartlett  v.  Wyman,  14  Johns.  260. 

The  institution  of  proceedings  to  declare  a  party  a  lunatic,  or  a 
threat  to  institute  such  proceedings,  is  sufficient  to  amount  to  dur- 
ess.   Cumming  v.  Ince,  11  Q.  B.  112. 

It  need  not  be  a  fear  of  personal  injury  to  the  party  executing 
the  contract  to  render  the  contract  void,  where  the  relations  of  the 
parties  are  such  as  to  operate  like  a  threat  of  personal  injury,  and 
thus  deprive  the  party  of  that  freedom  of  will  so  necessary  to  a 
valid  assent. 

A  threat  to  prosecute  a  husband  for  an  alleged  criminal  offense, 
such  as  embezzlement,  and  to  have  him  immediately  arrested,  if 
made  in  the  presence  of  the  wife,  and  it  so  terrifies  her  as  nearly 
to  produce  hysterics,  will  render  void  a  transfer  by  her  of  her 
separate  property  to  secure  the  amount  so  alleged  to  have  been 
embezzled.  Eadie  v.  Slimmon,  26  IST.  Y.  9.  Money  obtained  from 
a  wife  upon  a  threat  to  have  her  husband  arrested  on  a  criminal 
charge  made  upon  the  eve  of  their  departure  from  the  United 
States,  is  recoverable  back  upon  the  ground  of  duress.  Vroom  v. 
Litt,  128  'N.  Y.  Supp.  Y58.    A  conveyance  of  real  estate  made  by 
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the  wife  of  a  foreiguer  to  cover  all  his  debts,  to  the  attorney  of  her 
husband's  creditor,  AA-ho  had  procured  his  arrest  at  night  on  an 
order  obtained  upon  one  claim  only,  was  ordered  set  aside  upon  her 
payment  of  the  claim  upon  which  the  suit  was  brought.  Bianchi 
V.  Leon,  118  N.  Y.  Supp.  386 ;  Dishaiu  v.  Wadleigh,  15  App.  Div. 
205 ;  Foy  v.  Barry,  87  App.  Div.  291.  But  if  the  husband  is 
justly  charged  with  embezzlement,  and  his  wife  executes  a  con- 
veyance of  lands  to  the  person  defrauded  under  an  understanding 
and  implied  agreement  that  the  husband  shall  not  be  prosecuted  for 
the  crime,  and  without  any  compulsion  or  other  duress  than  that 
arising  from  the  circumstances,  this  will  not  amount  to  legal  duress. 
Smith  V.  Rowley,  66  Barb.  502.  In  order  to  avoid  a  contract  on 
the  ground  that  it  was  made  under  fear  of  imprisonment,  the  im- 
prisonment threatened  or  feared  must  be  shown  to  have  operated 
on  the  mind  of  the  party  so  as  to  deprive  the  contract  of  the  char- 
acter of  a  voluntary  act.  Barrett  v.  Weher,  125  N.  Y.  18.  Where 
there  is  no  arrest,  no  imprisonment,  no  actual  force,  and  it  is 
claimed  that  a  promise  was  obtained  by  duress  per  minas,  then 
whether  or  not  the  promise  was  so  obtained  must  usually  be  a  ques- 
tion of  fact.  In  such  case  it  is  not  sufficient  to  satisfy  the  court 
that  threats  were  uttered ;  but  it  must  also  be  shown  that  they  con- 
strained the  will  of  the  promisor  and  induced  the  promise.  Dun- 
ham,  V.  Griswold,  100  IST.  Y.  224.  The  exaction  as  a  condition  to 
the  satisfaction  of  a  mortgage  of  an  additional  sum  to  which  the 
naortgagee  was  not  entitled,  amounts  to  duress,  such  payment  is 
not  voluntary,  and  the  amount  may  be  recovered  back.  Kilpatrich 
v.  Germania  Life  Ins.  Co.  183  N.  Y.  163. 

There  may  be  a  duress  of  property  as  well  as  of  the  person,  and 
a  payment  thus  exacted  can  no  more  be  treated  as  voluntary  in  the 
one  case  than  in  the  other.  The  principle  upon  which  men  are 
relieved  from  their  contracts,  procured  by  duress,  has  been  greatly 
extended  in  recent  years.  In  the  time  of  Lord  Coke,  no  one  would 
have  been  permitted  to  avoid  his  contract  for  duress,  unless  the 
duress  was  such  as  not  only  to  put  him  in  fear  of  illegal  imprison- 
ment or  great  bodily  harm,  but  went  so  far  as  to  be  something  that 
a  man  of  ordinary  firmness  could  not  resist.  No  possible  loss  of 
his  land  or  property  would  be  sufficient  to  enable  him  to  avoid  a 
contract  which  he  had  made  to  prevent  it.  But  gradually,  and  by 
slow  degrees,  the  strictness  of  that  rule  was  abated,  until  finally  it 
has  come  to  be  the  rule  of  law  in  this  country,  that  where  one  is  pre- 
sented with  the  contingency  of  serious  loss  or  damage  to  his  prop- 
erty or  of  a  submission  to  an  extortionate  claim,  if  he  pay  the 
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claim  or  make  tiie  contract  which  is  extorted  from  him,  it  is  not  to 
be  considered  a  voluntary  act,  and  it  may  be  set  aside  on  the 
ground  of  duress.  Van  Dylce  v.  Wood,  60  App.  Div.  208.  And, 
therefore,  where  a  bailee  is  in  possession  of  perishable  merchan- 
dise, and  he  exacts  more  than  is  due  to  him  as  a  condition  of  its 
delivery  to  the  owner,  the  money  so  paid  as  the  necessary  means  of 
obtaining  the  delivery  may  be  recovered  back,  as  a  payment  made 
under  duress.  Harmony  v.  Binglmm,  1  Duer,  210,  12  N.  Y.  99 ; 
Baldwin  v.  Liverpool  &  G.  W.  S.  S.  Co.  74  N".  Y.  125.  The  Eng- 
lish cases  sustain  a  recovery  of  the  money  under  similar  circum- 
stances. Atlee  V.  Backhouse,  3  Mees.  &  Wels.  633,  642 ;  Oates  v. 
Hudson,  6  Exch.  346.  But  they  also  hold  that  a  duress  of  goods 
will  not  invalidate  other  contracts.  Slceate  v.  Beale,  11  Ad.  &  El. 
983.  In  this  country,  however,  a  diilerent  rule  seems  to  prevail. 
See  Sasportas  v.  Jennings,  1  Bay,  470;  Collins  v.  Westbury,  2 
Bay,  211;  Nelson  v.  Suddarth,  1  Hen.  &  M.  350;  Foshay  v.  Fer- 
guson, 5  Hill,  158.  And  see  1  Pars,  on  Cont.  321,  322 ;  Harmony 
V.  Bingham,  1  Duer,  210;  S.  C.  12  N".  Y.  99;  Commercial  Bank 
of  Rochester  v.  City  of  Rochester,  41  Barb.  341. 

§  3.  What  does  not  Avoid  a  Contract. 

Where  there  is  an  actual  imprisonment,  as  has  been  already 
seen,  that  will  be  ground  of  avoiding  a  contract  executed  during 
such  imprisonment.  So,  too,  it  has  been  seen,  that  a  threat  of 
imprisonment  or  of  personal  injury  may  also  be  sufficient  to  pro- 
duce the  same  result.  But  to  render  a  contract  void,  on  the  ground 
of  a.  threatened  personal  injury,  the  threat  ought  to  be  such  as  to 
excite  a  fear  of  some  grievous  wrong,  as  of  death,  or  gTeat  bodily 
injury,  or  unlawful  imprisonment. 

It  is  not  every  kind  of  threats,  nor  every  degree  of  violence  that 
will  invalidate  a  contract.  The  age,  sex,  state  of  health,  temper 
and  disposition  of  the  party,  and  other  circumstances  calculated  to 
give  greater  or  less  effect  to  the  violence  or  threats  must  be  taken 
into  consideration. 

But  there  are  cases  in  which  an  imprisonment  of  a  party  is 
entirely  lawful  and  justifiable;  and  contracts  executed,  for  the  pur- 
pose of  being  released  from  such  imprisonment,  are  entirely  legal, 
and  will  be  enforced. 

A  party  who  is  legally  arrested  in  a  civil  action  will  be  bound 
by  any  bond  or  undertaking  which  he  may  execute,  for  the  pur- 
pose of  being  discharged  from  the  arrest.     So,  too,  a  lawful  arrest 
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upon  an  execution  issued  upon  a  judgment  in  a  civil  action  is 
valid;  and  a  bond  for  the  jail  limits  is  entirely  legal.  A  bond 
executed  in  bastardy  cases  is  valid,  even  though  the  party  is  in 
custody  at  the  time.  So  the  mere  fact  that  a  party  was  under 
arrest,  on  a  charge  of  being  the  putative  father  of  a  bastard  child, 
is  not  enough  of  itself  to  invalidate  a  marriage  with  the  mother  of 
such  bastard. 

So  where  a  defendant  is  arrested  in  a  civil  action,  and  while 
under  such  arrest  he  agrees  to  submit  the  subject-matter  of  the 
action  to  arbitration  as  a  condition  of  his  discharge  from  arrest, 
this  will  not  of  itself  render  the  submission  void  for  duress,  be- 
cause the  party  may  still  litigate  the  matter  on  the  merits  before 
the  arbitrators.  Shephard  v.  Watrous,  3  Caines,  166.  And  see 
Smith  ads.  Storm,  1  Wend.  37 ;  Farmer  v.  Walter,  2  Edw.  Ch. 
601. 

By  the  strict  rule  of  the  common  law  a  person  who  has  been 
induced  to  pay  money  by  reason  of  threats  of  arrest  or  imprison- 
ment could  not  recover  it  back  if  there  was  a  lawful  ground  for 
the  arrest  or  imprisonment.  In  other  words,  a  threat  of  unlawful 
imprisonment  was  necessary  to  constitute  duress  per  minas.  This 
was  the  rule  applied  in  cases  where  the  duress  was  against  the 
person  seeking  to  be  relieved  from  his  contract.  But  in  practice 
the  narrovwiess  of  this  rule  was  much  mitigated  as  we  have  seen, 
and  money  paid  under  practical  compulsion  was  in  many  cases 
allowed  to  be  recovered  back.  The  rule  has  no  application  to  a  case 
where  money  has  been  obtained  from  a  wife  by  threats  to  imprison 
her  husband.  On  the  contrary,  the  rule  is  firmly  established  that 
in  relation  to  husband  and  wife  or  parent  and  child  each  may  avoid 
a  contract  induced  and  obtained  by  threats  of  imprisonment  of  the 
other,  and  it  is  of  no  consequence  whether  the  threat  is  of  a  lawful 
or  unlawful  imprisonment.  Eadie  v.  Slimmon,  26  E".  Y.  9 ; 
Adams  v.  Irving  Nat.  Banlc,  116  IST.  Y.  606 ;  Jaeger  v.  Eoenig,  30 
Misc.  580;  National  Banh  v.  Cox,  47  App.  Div.  53;  Schoener  v. 
Lissauer  107  ]^.  Y.  111.  It  is,  perhaps,  not  an  accurate  use  of 
language  to  apply  the  term  "duress"  to  the  facts  of  every  case  in 
which  this  last-mentioned  rule  is  applied  and  enforced.  But  the 
classification  is  not  essential  to  the  application  of  the  rule. 

A  contract  obtained  by  duress  is  not  ordinarily  void,  but  only 
voidable,  and  may  be  subsequently  ratified  and  confirmed.  Prompt 
action  is  required  of  one  who  seeks  to  repudiate  a  contract  on  the 
ground  of  duress.  Oregon  Pacific  B.  B.  Co.  v.  Forrest,  128 
N.  Y.  83. 
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CHAPTEE  XXV. 

ESTOPPEL. 

§  1.  What  Acts  Operate  as  an  Estoppel. 

There  are  many  instances  in  which  a  party  is  debarred  from 
maintaining  an  action,  or  precluded  from  interposing  some  par- 
ticular defense,  in  consequence  of  some  previous  acts  or  declara- 
tions on  his  own  part.  In  such  cases,  he  is  said  to  be  estopped 
from  enforcing  the  action,  or  from  making  the  defense.  The  great 
frequency  of  the  cases  in  which  this  principle  of  law  is  available 
will  justify  a  notice  of  some  of  the  more  important  cases  upon  the 
subject.  Numerous  definitions  of  the  term  may  be  found,  but  a 
practical  illustration  from  the  decided  cases  will  generally  be  found 
most  useful  in  practice.  The  most  accurate  definition  of  the  term, 
perhaps,  is  that  which  declares  an  estoppel  to  be  an  impediment  or 
bar,  by  which  a  man  is  precliTded,  in  law,  from  alleging  or  denying 
a  fact,  in  consequence  of  his  own  previous  act,  allegation  or  denial 
to  the  contrary.  In  Lounsbwry  v.  Depew,  28  Parb.  48,  49,  the 
court  expressed  its  views  as  follows:  "The  whole  doctrine  of 
estoppel  rests  upon  this  foundation,  that  a  party  has  refused  to 
speak  when  he  ought  to  have  done  so,  and  has  omitted  to  make 
known  important  facts,  the  knowledge  of  which  would  have  in- 
duced a  different  course  of  action  from  what  would  have  taken 
place  if  all  the  facts  had  been  disclosed.  Although  the  doctrine  of 
estoppel  is  not  always  carefully  expressed,  the  cases  all  go  upon 
the  assumption  that  the  party  estopped  is  gniilty  of  a  false  state- 
ment, or  of  a  concealment  of  material  facts,  at  a  time  when  he  has 
an  opportunity  and  is  called  upon  to  speak,  which  representation  or 
concealment  has  had  a  material  influence  upon  the  conduct  of  a 
third  party  who  would  now  suffer  injury  without  fault  on  his  part, 
if  the  real  truth  were  disclosed  and  allowed  to  have  legitimate 
effect."    Per  Hogeboom,  J.,  Haiuley  v.  Griswold,  42  Parb.  18. 

Kinds  of. —  An  estoppel  may  arise  in  either  of  three  different 
ways :  1.  Py  matter  of  record,  as  in  the  case  of  an  admission  in 
a  pleading,  or  a  judgment  as  res  adjudicata;  or,  2.  Py  deed  from 
the  party,  which  is,  where  a  person  has  executed  an  instrument  in 
writing,  under  his  hand  and  seal,  in  which  certain  facts  are  stated 
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or  recited,  and  as  to  these  recitals  he  will  be  concluded,  and  not 
permitted  to  contradict  in  a  subsequent  litigation;  3.  By  matter 
in  pais,  that  is,  matter  of  fact.  It  is  in  relation  to  the  last-men- 
tioned class  that  there  will  be  most  frequent  occasions  to  examine 
the  cases.  But  each  class  will  be  briefly  noticed  in  its  appropriate 
subsequent  place. 

§  2.  By  Record. 

The  general  rule  is,  that  no  person  is  permitted  to  contradict 
that  which  is  contained  in  a  record  to  which  he  was  a  party.  A 
judgment  in  an  action  is  conclusive  on  parties  and  privies ;  and,  as 
to  real  estate,  persons  who  are  made  parties  to  a  foreclosure  suit 
are  estopped  from  denying  the  title  of  the  purchaser  at  the  sale 
subsequently  made  therein.  Jackson  v.  Hoffman,  9  Cow.  2Yl. 
But  a  judgment  does  not  estop  any  but  parties  or  privies  to  the 
action ;  nor  does  it  estop  any  person  from  raising,  in  a  subsequent 
action,  questions  neither  raised  nor  passed  upon  in  for  former  suit. 
Knauth  v.  Basset,  34  Barb.  31;  Vail  v.  Vail,  7  Barb.  228;  Camp- 
hell  V.  Hall,  16  ISr.  y.  575;  Masons  Exrs.  v.  Alsion,  9  IST.  Y. 
28.  The  effect  and  validity  of  a  former  adjudication  has  been 
sufficiently  discussed  in  another  place. 

An  estoppel  by  record  must  be  reciprocal,  and  if  one  party  is  not 
bound  by  the  adjudication  the  other  party  is  not.  Pfeffer  v.  Kling, 
58  App.  Div.  179 ;  Shipman  v.  Rollins,  98  N.  Y.  311,  330.  A 
city  petitioning  for  the  condemnation  of  land  for  ferry  purposes, 
and  alleging  that  it  had  no  interest  in  the  land  proposed  to  be 
taken,  is  not  thereafter  in  a  position  to  claim  title  in  itself  for 
street  purposes.  Matter  of  City  of  New  York,  155  App.  Div. 
905.  Where  all  of  the  executors  of  a  will  united  in  inviting  a 
devisee  to  bring  some  proceeding  so  that  the  meaning  of  the  will 
might  be  determined,  one  of  the  executors  is  estopped  from  moving 
to  dismiss  the  devisee's  complaint  on  the  ground  that  it  fails  to 
state  a  cause  of  action.  Newcomhe  v.  Ostrander,  122  IST.  Y.  Supp. 
823.  In  an  action  against  a  receiver  for  rent,  the  defendant  can- 
not urge  that  former  disposess  proceedings  against  him  for  non- 
payment of  rent  were  void  because  the  attorney-general  did  iiot 
have  notice,  where,  in  his  answer,  defendant  alleged  that  the  pro- 
ceedings were  "duly  instituted,"  and  that  a  precept  and  warrant 
were  "duly  issued"  therein.  Prince  v.  Schlesinger,  116  App. 
Div.  500. 
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§  3.  By  Deed. 

A  person  who  has  conveyed  lands  cannot  claim  them  in  oppo- 
sition to  his  own  deed,  even  though  that  does  not  amount  to  a 
technical  estoppel.  Jackson  v.  Stevens,  16  Johns.  110.  So  a 
grantor  of  lands,  with  covenants  of  warranty,  is  estopped  from 
claiming  a  resulting  trust  in  them  for  his  own  benefit.  Rathbun  v. 
Rathbun,  6  Barb.  98.  And  a  deed  which  is  void  for  maintenance, 
by  reason  of  an  adverse  possession,  is  still  effectual  between  the 
parties,  and  will  estop  the  grantor,  and  bar  his  recovery  of  the  lands 
by  an  action  of  ejectment.  Jackson  v.  Demontj  9  Johns.  55  ;  Jack- 
son V.  Wheeler,  10  Johns.  164.  Where  sureties  executed  a  bond  to 
indemnify  another  against  the  consequences  of  a  nonperformance 
of  a  contract  made  by  their  principal,  and  the  bond  recites  the 
execution  of  the  contract,  such  sureties  are  estopped  from  denying 
the  due  execution  of  that  contract.    Lee  v.  Clark,  1  Hill,  56. 

Eecitals  in  deeds  are  evidence  against  the  party  making  them ; 
and  they  estop  the  parties,  and  their  privies,  whether  in  blood, 
estate,  or  in  law.  Jackson  v.  Parkhurst,  9  Wend.  209 ;  Hill  v. 
Hill,  4  Barb.  419.  The  owner  of  property  who  permitted  her 
husband  to  lease  it  and  the  lessee  to  improve  it,  held  estopped  from 
denying  the  validity  of  the  lease.  Western  New  York  &  Penn. 
Ry.  Co.  V.  Rea,  83  App.  Div.  576 ;  Trustees  of  Brookhaven  v. 
Smith,  118  IST.  T.  634.  The  widow  of  a  deceased  partner,  being  a 
devisee  and  trustee,  with  a  power  of  sale  of  her  husband's  interest 
in  real  estate,  acquiesced  in  a  lease  thereof  by  the  surviving  part- 
ner to  the  defendant,  though  she  refused  to  join  in  the  lease,  and 
thereafter  conveyed  her  husbands'  interest,  individually  and  as 
trustee,  to  the  lessee,  who  was  never  evicted  nor  acquired  any 
paramount  title:  Held,  that  both  the  widow  and  the  lessee  were 
estopped  from  questioning  the  lease,  and  that  he  could  not  defend 
ejectment  by  setting  up  the  interest  he  had  acquired.  Willis  v. 
McKinnon,  75  ^T.  Y.  Supp.  770. 

So  the  recital  of  a  fact  in  a  deed  is,  as  against  the  grantee  in 
such  deed,  and  all  persons  claiming  under  him  through  that  deed, 
evidence  of  the  fact  recited  therein.  The  acceptance  of  the  deed 
operates  as  an  estoppel  upon  the  grantee  and  those  who  claim 
under  him,  as  against  the  grantor  and  his  assigns  or  representa- 
tives. Torrey  v.  Bank  of  Orleans,  9  Paige,  649 ;  Demeyer  v. 
Legg,  18  Barb.  14;  Jackson  v.  Willson,  9  Johns.  92.  But  the 
grantee  in  a  deed,  whether  a  quitclaim,  a  warranty,  or  a  full  cove- 
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nant  deed,  is  not  estopped  from  showing  tbat  his  grantor  had  no 
title.  Bigeloiv  v.  Finch,  11  Barb.  498 ;  Finn  v.  Sleight,  8  Barb. 
401 ;  Avenll  v.  Wilson,  4  Barb.  180.  And  see  Sparrow  v.  King- 
man, 1  K  Y.  242 ;  S.  C.  12  Barb.  201.  A  grantee  under  a  deed 
containing  a  reservation  or  exception  in  favor  of  a  stranger  to 
the  conveyance  is  not  estopped  to  deny  its  efficacy.  Beardslee  v. 
Netu  Berlin  Light  &  Power  Co.  207  IST.  Y.  34.  It  is  legally  im- 
possible for  any  one  to  become  a  bona  fide  purchaser  of  real  estate, 
or  a  purchaser  at  all,  from  one  who  never  had  any  title.  It  is 
equally  impossible  to  construct  an  estoppel  against  the  owner  upon 
a  forged  instrument  placed  upon  record  without  the  authority  of 
any  one.  Void  things  are  as  no  things.  Darragh  v.  Rowe,  109 
App.  Div.  560 ;  Marden  v.  Dorthy,  160  N.  Y.  56. 

And  a  recital  in  a  deed  is  never  allowed  to  operate  as  an  estoppel, 
unless  such  recital  is  in  the  form  of  a  direct  and  precise  allegation. 
Dempsey  v.  Tylee,  3  Duer.  73.  A  mere  general  recital  in  a  deed 
does  not  conclude  a  party.  Borst  v.  Corey,  16  Barb.  136 ;  Hunt- 
ington V.  Havens,  5  Johns.  Ch.  23.  Estoppel,  as  applied  to  re- 
citals in  a  deed,  is  not  for  the  benefit  of  third  parties  who  were 
not  bound  by  the  recitals,  nor  can  they  invoke  estoppel  by  reason  of 
the  recitals.  If  there  be  an  estoppel  by  reason  of  a  recital,  it  ex- 
tends only  to  the  parties  to  the  instrument  and  their  privies.  Fin- 
negan  v.  McGujfog,  203  N.  Y.  342. 

A  grantee  who  has  assumed  the  payment  of  an  existing  mort- 
gage is  estopped  from  disputing  its  existence  or  validity  (Haile  v. 
Nichols,  16  Hun,  37;  Parkinson  v.  Sherman,  74  N'.  Y.  88;  Mc- 
Conihe  v.  Fates,  107  JST.  Y.  404),  or  from  asserting  that  this  grant- 
or viras  not  personally  liable  therefor  {Thayer  v.  Marsh,  11  Hun, 
501),  or  that  a  payment  by  the  holder  to  the  mortgagee  was  a 
satisfaction  and  not  a  purchase  thereof.  Johnson  v.  Parmley,  14 
Hun,  368. 

A  covenant  for  quiet  and  peaceable  possession  will  not  estop 
the  grantor  from  subsequently  purchasing  a  mortgage  upon  the 
conveyed  premises,  the  existence  of  which  was  referred  to  in  the 
deed.  Kellogg  v.  Dennis,  77  N.  Y.  Supp.  172;  Parkinson  v. 
Sherman,  74  ]Kr.  Y.  88 ;  Freeman  v.  Auld,  44  IST.  Y.  50 ;  House  v. 
McCormick,  57  N".  Y.  310. 

Where  a  matter  is  submitted  to  arbitration,  and  an  award  is 
duly  made,  the  parties  will  be  stopped  from  controverting  it,  un- 
less it  can  be  shown  to  be  void.     Oarr  v.  Gomez,  9  Wend.  649. 

Those  parties  who  execute  an  undertaking,  which  is  required 
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by  law  in  the  course  of  an  action,  will  be  estopped  from  denying 
or  contradicting  the  recitals  contained  in  the  instrument.  Cole- 
man V.  Bean,  14  Abb.  38;  Levi  v.  Dorn,  28  How.  217.  Parties 
who  enter  into  a  contract  under  a  name  which  indicates  that  they 
are  a  iirm,  and  conceal  the  fact  that  it  is  the  name  of  a  corporation, 
with  the  furtive  intent  of  escaping  personal  liability,  are  estopped 
from  claiming  that  the  contract  is  that  of  the  corporation,  and  that 
they  are  not  liable.     Hamilton  v.  Davis,  90  'S.  Y.  Supp.  370. 

And  where  such  imdertaking  was  given  by  the  plaintiff  in  an 
action,  and  the  sureties  were  induced  to  execute  it  through  the 
influence  and  fraud  of  a  third  person,  but  without  the  privity  of 
the  plaintiff,  such  fraud  is  no  defense  to  an  action  against  the 
sureties  founded  upon  the  undertaking.     Ih. 

So,  in  an  action  upon  an  oflScial  bond,  as  in  the  case  of  an  action 
by  a  sheriff  upon  his  deputy's  bond,  the  defendant  will  be  estopped 
from  denying  his  official  character.  Hall  v.  Luther,  13  Wend.  491. 
So  a  bond  given  by  a  party,  who  is  charged  as  a  putative  father  in 
a  bastardy  proceeding,  is  conclusive  as  to  the  settlement  of  the 
child.    Falls  v.  Belknap,  1  Johns.  486. 

But  a  mere  recital  in  a  bond  cannot  operate  as  an  estoppel  to  the 
extent  of  precluding  the  obligor  or  his  sureties  from  showing  that 
the  bond  is  entirely  void ;  because  whatever  avoids  the  instrument 
also  avoids  the  estoppel.  Cadivell  v.  Colgate,  7  Barb.  253 ;  Ger- 
mond  V.  People,  1  Hill,  343.  A  surety  on  a  bail  bond  is  not 
estopped  by  a  statement  in  his  justification  that  his  property  is 
not  exempt  from  execution,  from  subsequently  claiming  such  ex- 
emption on  the  ground  that  the  property  was  purchased  with  pen- 
sion money.    King  v.  Warren,  86  IST.  Y.  Supp.  609. 

Where  land  is  conveyed  by  a  deed,  with  covenants  of  title  by  a 
party  who  does  not  own  it  at  the  time  of  the  conveyance,  but  who 
subsequently  acquires  title  thereto,  he  will  be  bound  by  his  deed, 
and  will  not  be  permitted  to  say  that  he  had  no  title,  and  his 
privies  will  be  equally  bound.  Jackson  v.  Bull,  1  Johns.  Cas.  81 ; 
Jackson  v.  Murray,  12  Johns.  201 ;  Jackson  v.  Stevens,  13  Johns. 
316 ;  Jackson  v.  Hubble,  1  Cow.  613  ;  Bank  of  Utica  v.  Mersereau, 
3  Barb.  Ch.  528. 

But  where  the  conveyance  is  a  mere  quitclaim  deed,  or  a  release, 
and  the  grantor  subsequently  acquires  title  to  the  land  conveyed, 
he  will  not  be  estopped  from  enforcing  the  title  subsequently 
acquired,  because  there  is  no  estoppel,  unless  the  prior  deed  con- 
tains covenants  of  warranty.    Jackson  v.  Bradford,  4  Wend.  619  • 


ESTOPPEL.  1809 

Jackson  v.  Wright,  14  Johns.  193  ;  Diuight  v.  Peart,  24  Barb.  55 ; 
Jackson  v.  Hubble,  1  Cow.  613. 

§  4.  Not  Favored  as  a  Defense. 

In  some  of  the  older  books,  it  is  declared  that  this  defense  is 
odious.  But  this  expression  is  quite  strong;  and,  at  the  present 
day,  it  will  be  sufficient  to  assert  that  the  defense  is  not  favored 
by  the  courts.  The  objection  to  the  defense  is,  that  it  operates  to 
exclude  the  truth  from  being  shown ;  and,  therefore,  a  strict  con- 
struction will  be  applied.  Lounsbury  v.  Depeiv,  28  Barb.  44. 
But  the  extent  to  which  the  courts  will  look  with  disfavor  at  this 
defense  will  be  to  require  a  plain  and  full  case  to  be  made  out. 
For,  when  the  defense  is  fully  established,  by  clear  and  conclusive 
evidence,  its  enforcement  will  operate  most  beneficially  and  power- 
fully in  behalf  of  truth  and  of  justice.  And  no  defense  which 
secures  the  legal  rights  of  the  parties,  and  at  the  same  time  sub- 
serves the  ends  of  justice,  ought  to  be  looked  upon  with  disfavor, 
either  by  individuals  or  by  courts  and  juries.  The  cases  in  which 
the  defense  may  properly  be  interposed  are  daily  increasing,  as 
the  illustrations  in  this  section  will  show ;  and,  therefore,  the  courts 
must  enforce  the  law  in  such  manner  as  the  exigencies  of  each  case, 
of  the  principles  of  the  common  law,  may  require. 

§  5.  Eeciprocal. 

The  rule  is  well  settled,  that  estoppels  must  be  reciprocal  or 
mutual ;  and  one  who  is  not  bound  by  an  estoppel  will  not  be  per- 
mitted to  take  advantage  of  it.  Welland  Canal  Co.  v.  Hathaway, 
8  Wend.  480 ;  Dempsey  v.  Tylee,  3  Duer,  73 ;  Lansing  v.  Mont- 
gomery, 2  Johns.  382 ;  Pfeffer  v.  Kling,  58  App.  Div.  179 ;  Ship- 
man  V.  Rollins.,  98  N.  Y.  311,  330.  And  a  stranger  who  is  not 
bound  by  an  estoppel  will  not  be  permitted  to  take  any  advantage 
or  benefit  from  it.  Jackson  v.  Brinckerhoff,  3  Johns.  Cas.  101 ; 
Jewell  V.  Harrington,  19  Wend.  471.  So  an  admission  made  to 
A.,  in  reference  to  a  matter,  when  it  was  not  made  to  B.,  nor  made 
with  any  intention  to  influence  B.,  will  not  operate  as  an  estoppel 
as  it  respects  the  latter.  Strong  v.  Strickland,  32  Barb.  284,  289 ; 
Reynolds  v.  Lounsbury,  6  Hill,  534.  And  see  Pennell  v.  Rinman, 
7  Barb.  644. 
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§  6.  Who  are  not  Bound  by  Estoppels. 

As  an  estoppel  is  founded  upon  words  or  acts  amounting  to  an 
agreement,  there  must  be  legal  capacity  to  make  a  valid  contract 
before  a  party  can  be  estopped  by  his  agreement.  An  infant  is  one 
who  is  not  legally  capable  of  binding  himself  generally  by  con- 
tracts. And,  in  an  action  founded  upon  contract,  the  defendant,  if 
an  infant  at  the  time  of  making  the  contract,  will  not  be  estopped 
from  interposing  and  availing  himself  of  the  defense  of  infancy, 
even  though  he,  at  that  time,  represented  himself  to  be  of  full  age. 
Brown  v.  McCwne,  5  Sandf.  224.  So  an  infant  who  has  acknowl- 
edged that  he  occupied  premises  as  a  tenant,  and  has  given  his  note 
for  rent,  is  not  estopped,  in  an  action  of  ejectment,  from  setting 
up  title  in  himself,  adverse  to  the  plaintiff.  McCoon  v.  Smith,  3 
Hill,  147.  So,  where  an  infant's  lands  were  sold  under  a  surro- 
gate's decree,  an  acceptance  of  the  money  arising  from  the  sale, 
and  a  declaration  of  satisfaction  was  made,  this  was  held  not  to 
estop  such  infant  from  asserting  her  title  to  the  lands  when  she 
became  of  age,  especially  as  no  person's  rights  had  been  changed 
in  consequence  of  the  declarations.  Achley  v.  Dygert,  33  Barb. 
176,  193. 

§  7.  Estoppel  in  Pais,  or  Equitable  Estoppel. 

It  is  this  class  of  estoppels  which  is  most  frequently  sought  to 
be  enforced.  Where  the  defendant  makes  an  admission,  which  is 
intended  to  influence  the  conduct  of  the  man  with  whom  he  is 
dealing,  and  which  actually  leads  him  to  adopt,  a  line  of  conduct 
which  must  be  prejudicial  to  his  interests,  vmless  the  defendant 
be  deprived  of  the  power  of  retraction,  this  will  be  an  estoppel  in 
pads  as  to  such  defendant.  Dezell  v.  Odell,  3  Hill,  216,  219 ; 
Piclcard  v.  Sears,  6  Ad.  &  El.  469 ;  Cornish  v.  Abhirigton,  4  Hurlst. 
&  Norm.  549 ;  Freeman  v.  Cooke,  2  Exch.  654.  But  before  an 
estoppel  in  pais  will  exist  against  a  party,  it  must  appear,  1.  That 
he  has  made  admissions,  statements,  or  representations  which  are 
clearly  inconsistent  with  the  evidence  which  he  proposes  to  give, 
or  to  the  title  or  claim  which  he  proposes  to  set  up ;  2.  That  the 
other  party  has  acted  upon  such  admissions  or  statements;  and, 
3.  That  he  will  be  injured  by  allowing  the  truth  of  such  admissions 
or  statements  to  be  disproved.  Ih.;  Plumh  v.  Cattaraugus  County 
Mut.  Ins.  Co.  18  N.  Y.  392,  395;  Otis  v.  Sill,  8  Barb.  102; 
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Martin  v.  Angell,  7  Barb.  407 ;  Truscott  v.  Dcmis,  4  Barb.  495 ; 
Trustees,  etc.  v.  Smith,  118  N.  Y.  634,  641 ;  Winegar  v.  Fowler, 
82  N.  Y.  315;  Mattes  v.  Frwnhel,  157  N.  Y.  603.  An  estoppel 
resting  wholly  in  equity  cannot  be  used  to  shift  a  loss  from  one 
careless  person  to  another  when  the  loss  could  not  have  happened 
without  the  earlier  negligence  of  the  plaintiff,  and  the  later  neg- 
ligence of  the  defendant,  at  the  most,  only  contributed  to  the  re- 
sult.   Rugg  Co.  v.  Ormrod,  198  IST.  Y.  119. 

The  representation  or  admission,  to  be  binding  as  an  estoppel, 
must  have  been  made  to  the  party  who  acted  upoiji  it,  or  must  have 
been  so  made  that  he  was  legally  authorized  to  act  upon  it;  for  if 
the  admission  is  made  to  A.,  without  any  intention  of  influencing 
the  conduct  of  B.,  and  the  latter  assumes  to  act  upon  such  state- 
ments, this  will  not  estop  the  party  making  the  admissions  as 
against  B.  Reynolds  v.  Lunshury,  6  Hill,  534 ;  Strong  v.  Strick- 
land, 32  Barb.  284,  289  ;  Pennell  v.  Hinman,7  Barb.  644 ;  Mayen- 
borg  V.  Haynes,  50  IST.  Y.  675 ;  Maguire  v.  Selden,  103  N.  Y.  642. 
To  constitute  an  estoppel  the  person  claimed  to  be  estopped  must 
do  some  act  or  make  some  admission  with  an  intention  of  influenc- 
ing the  conduct  of  another,  or  that  he  had  reason  to  believe  would 
influence  his  conduct,  although  it  is  not  necessary  that  the  act 
should  be  done  or  the  admission  made  with  intent  to  mislead. 
Continental  Nat.  Bank  v.  National  Bank,  etc.  50  N.  Y.  575 ; 
Muller  V.  Pondir,  55  ]^.  Y.  325  ;  Payne  v.  Bumham,  62  IST.  Y.  69  ; 
Blair  v.  Wait,  69  N.  Y.  113 ;  Nevi,  York  Rubber  Go.  v.  Rothery, 
107  K  Y.  310 ;  Delamater  v.  Folz,  50  Hun,  528 ;  Long  v.  Both,  16 
Misc.  85 ;  Ralli  v.  White,  21  Misc.  385 ;  Thompson  v.  Simpson, 
128  ]Sr.  Y.  270. 

Again,  before  an  admission  or  a  representation  can  operate  as 
an  estoppel  in  pais,  it  must  appear  that  the  statement  was  relied 
upon,  and  was  the  cause  of  the  acts  done  by  the  party  who  claims 
the  benefit  of  the  estoppel.  If  such  party  would  have  acted  in  the 
same  manner,  in  case  no  representation  or  admission  had  been 
made ;  or  if  he  did  not  place  any  reliance  upon  the  statements,  and 
did  not,  in  any  manner,  act  upon  them,  there  can  be  no  estoppel 
in  pais,  because  the  very  point  of  such  an  estoppel  is,  that  the  party 
has  been  influenced  in  his  conduct  by  the  statements,  and  that  he 
will  be  injured  if  the  party  making  them  is  not  held  to  abide  by 
them.  Farrell  v.  Higley,  Hill  &  Denio,  87 ;  Lawrence  v.  Brown„ 
5  ]Sr.  Y.  394;  Cadwell  v.  Colgate,  7  Barb.  253;  Pennell  v.  Hin- 
man,  7  Barb.  644;  Ryerss  v.  Farwell,  9  Barb.  615;  Griffith  v. 
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Beecher,  10  Barb.  432 ;  Andrews  v.  Bond,  16  Barb.  633 ;  Keeler  v. 
Davis,  5  Duer,  507 ;  Jewett  v.  Miller,  10  X.  Y.  402 ;  Catlin  v. 
Grote,  4  E.  D.  Smith,  296;  AcMey  v.  i^yr/eri,  33  Barb.  176; 
Coming  v.  Troy  Iron,  etc.  Factory,  39  Barb.  312;  Fredericks  v. 
Goodman  Street  Homestead  Assn.  61  St.  Kep.  650;  Winegar  v. 
i^owZer,  82  K  Y.  315. 

There  is  no  such  thing  as  an  estoppel  by  relation;  and  where 
there  is  no  statement  or  admission  until  after  the  act  is  done,  there 
will  be  no  estoppel  in  pais.  Pike  v.  Acker,  Hill  &  Denio,  90. 
And  see  Young  v.  Bushnell,  8  Bosw.  1. 

But  where  it  appears  that  the  statement  was  relied  upon,  and 
that  it  induced  the  action  taken  by  the  party,  who  will  be  injured 
if  the  statement  is  not  held  conclusive,  there  will  then  be  an  estop- 
pel in  pais,  which  the  courts  will  enforce.  One  asserting  the  truth 
of  a  fact  to  another  who  acts  upon  the  statement,  cannot  thereafter 
be  heard  to  say  that  what  he  said  was  untrue,  to  the  prejudice  or 
injury  of  the  other.  Pennsylvania  Steel  Co.  v.  Susswein,  132 
App.  Div.  659.  Meeder  v.  Provident  Savings  Life  Assurance  So- 
ciety, 171  N.  Y.  432.  An  attorney  who  issues  an  execution  upon 
which  chattels  are  taken,  and  who  refuses  to  state  whether  he 
directed  the  sale  of  particular  chattels  by  the  direction  of  his 
client,  and  challenges  an  action  against  himself  personally,  will 
be  estopped  from  denying  that  he  acted  upon  his  own  responsibil- 
ity, if  a  suit  is  brought  against  him  under  such  circumstances. 
Ford  V.  Williams,  24  N.  Y.  359. 

§  8.  By  Pleadings. 

Facts  admitted  in  the  pleadings  in  an  action  cannot  be  contra- 
dicted on  the  trial.  Ballou  v.  Parsons,  11  Hun,  602;  Getty  v. 
Town  of  Hamlin,  46  Hun,  1;  McCrea  v.  Hopper,  35  App.  Div. 
572.  Pacts  relied  upon  as  evidence  to  create  an  equitable  estop- 
pel need  not  be  pleaded.    Feinberg  v.  Allen,  143  App.  Div.  866. 

An  admission  is  not  only  conclusive  in  the  same  action,  but 
where  the  pleadings  are  verified,  it  will  be  conclusive  in  another 
action  between  the  same  parties.  Sheppard  v.  Hamilton,  29  Barb. 
156 ;  La  Farge  v.  Herter,  9  IST.  Y.  241 ;  S.  C.  11  Barb.  159. 

But  where  there  is  no  admission  in  the  pleadings  there  will  be 
no  estoppel,  as  where  the  plaintiff  declares  in  his  complaint  that 
he  was  servant  of  the  defendant,  and  the  answer  denies  this,  there 
will  be  no  estoppel  in  such  a  case  which  will  prevent  the  plaintiff 
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from  showing  on  the  trial  that  he  was  not  the  defendant's  servant, 
even  if  the  pleadings  are  verified.  Young  v.  N.  Y.  Cent.  R.  E. 
Co.  30  Barb.  229.  And  see  Rider  v.  Union  India  Rubber  Co.  4 
BosvF.  169;  Reynolds  v.  Garner,  66  Barb.  310. 

Admissions  or  assertions  as  to  a  matter  of  law. — ^A  party  is  never 
estopped  by  his  admissions,  or  his  assertions,  in  relation  to  a  mat- 
ter of  law  which  arises  upon  undisputed  facts.  Brewster  v.  Stri- 
ker, 2  N.  Y.  19.  And  see  Oriffith  v.  Beecher,  10  Barb.  432,  435 ; 
Cremin  v.  Byrnes,  4  E.  D.  Smith,  756  ;  Chatfield  v.  Simonson,  92 
N.  Y.  209,  218 ;  Follmer  v.  Frommel,  63  Hun,  370. 

So  where  a  party  to  a  cause  is  proved  to  have  made  admissions, 
he  may  defeat  their  effect  by  showing  that  they  were  made  under 
a  mistake  as  to  the  law,  provided  the  other  party  has  not  been  in- 
duced to  alter  his  condition  in  consequence.  Newton  v.  Liddvard, 
12  Q.  B.  925.    And  see  Newton  v.  Belcher,  12  Q.  B.  921. 

§  9.  On  Sales  of  Property. 

Where  the  actual  owner  of  goods  stands  by  and  voluntarily  per- 
mits another  person  to  treat  them  as  his  own,  in  consequence  of 
which  a  third  person  is  induced  to  purchase  them  in  good  faith, 
such  owner  will  be  estopped  from  subsequently  claiming  the  goods 
of  such  purchaser.  Thompson  v.  Blanchard,  4  'N.  Y.  303 ;  Gregg 
V.  Wells,  10  Ad.  &  El.  90 ;  Brewster  v.  Baker,  16  Barb.  613  ;  Rider 
V.  Union  India  Rubber  Co.  4  Bosw.  169.  And  the  rule  is  the 
same  where  he  permits  his  property,  under  similar  circumstances, 
to  be  mortgaged  or  otherwise  disposed  of  by  another.  Edgerton  v. 
Thomas,  9  N.  Y.  40 ;  Hibhard  v.  Stewart,  1  Hilt.  207 ;  Twttle  v. 
Gladding,  2  E.  D.  Smith,  157. 

And  where  there  are  no  misrepresentations,  but  mere  silence  and 
acquiescence  in  the  claim  made  by  another,  the  principle  of  estop- 
pel is  always  enforced.  This  is  founded  upon  the  principle  that  he 
who  is  silent  when  conscience  requires  him  to  speak  shall  also  be 
debarred  from  speaking  when  conscience  requires  him  to  be  silent. 
Niven  v.  Belknap,  2  Johns.  573,  589 ;  Freeman  v.  Cooke,  2  Exch. 
654,  663  ;  Gregg  v.  Wells,  10  Ad.  &  El.  97  ;  Cornish  v.  Abington,  4 
Hurlst.  &  jSForm.  549,  556.  An  estoppel  will  arise  from  silence 
only  when  there  is  duty  to  speak,  and  the  party  upon  whom  the 
duty  rests  has  an  opportunity  to  speak,  and  knowing  the  circum- 
stances requiring  him  to  speak,  keeps  silent.  Viele  v.  Judson,  82 
K  Y.  32 ;  Hamlin  v.  Sears,  82  N.  Y.  327 ;  New  York  Rubber  Co. 
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V.  Rothery,  107  N.  Y.  310;  Thompson  v.  Simpson,  128  IST.  Y.  270, 
289. 

But  mere  silence  on  the  part  of  an  owner  of  a  city  lot  while  he 
sees  the  owner  of  an  adjoining  lot  erecting  a  building  which  ex- 
tends into  the  highway,  thus  creating  a  nuisance  continuing  until 
the  building  is  partially  or  entirely  completed,  will  not  amount  to 
a  waiver  of  plaintiif's  rights,  or  an  estoppel  from  proceeding  to 
compel  an  abandonment  of  the  premises.  Ackerman  v.  True,  175 
K  Y.  353. 

While  mere  silence  may  estop,  a  still  stronger  case  is  made 
where  a  party  is  guilty  of  active  misrepresentations.  Where  a 
party  represents  to  B.  that  certain  property  belongs  to  A.,  in  con- 
sequence of  which  B.  purchases  it  from  A.,  this  will  be  a  con- 
clusive answer  to  any  claim  to  the  same  property  which  may  be 
subsequently  made  by  the  party  who  made  the  representation. 
Breidert  v.  Vincent,  1  E.  D.  Smith,  542.  To  permit  him  to  re- 
cover the  property  in  such  a  case  would  be  to  encourage  active  and 
gross  fraud. 

§  10.  On  Execution  Sales. 

The  same  general  principles  that  apply  to  ordinary  sales  be- 
tween individuals  are  equally  applicable  to  sales  upon  execution. 

And  where  S.,  the  owner  of  certain  personal  property,  had  sold 
one-fifth  of  it  to  B.,  under  a  conditional  sale,  and  an  officer  with  an 
execution  against  the  property  of  B.,  came  to  S.  and  inquired  for 
property  upon  which  to  levy,  when  S.  informed  the  officer  that 
one-fifth  of  the  property  which  he  then  pointed  out  belonged  to  B., 
whereupon  the  officer  levied  upon  and  sold  one-fifth  of  the  prop- 
erty to  a  hoTM  fide  purchaser  at  the  constable's  sale,  it  was  held 
that  such-&orMz.  fide  purchaser  obtained  a  valid  title  which  neither 
S.  nor  his  vendee  nor  assignee  could  successfully  assail.  Stephens 
V.  Baird,  9  Cow.  274.  i 

Where  A.,  with  the  intent  to  hinder  and  delay  his  own  creditors, 
falsely  and  fraudulently  holds  out  to  the  public  and  pretends  that 
personal  property  in  his  own  possession,  and  purchased  with  his 
own  money,  belongs  to  B.,  in  whose  name  the  lease  of  the  store  for 
selling  the  property  is  taken,  and  whose  name  is  painted  upon  the 
awning,  he  will  be  concluded  by  these  representations,  if  the  credi- 
tors of  B.  take  the  statements  to  be  true,  and  levy  upon  and  sell  the 
property,  as  the  property  of  B,    Bigney  v.  Smith,  39  Barb.  383. 
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But  the  purchasers  at  such  sales  are  also  estopped  from  contro- 
verting matters  assumed  at  the  sale  to  be  true. 

And  where  an  execution  creditor  attends  a  sale  at  which  the 
chattels  of  his  debtor  are  sold  upon  an  execution,  and  he  purchases 
such  chattels  subject  to  a  mortgage  which  the  officer  making  the 
sale  assumed  to  be  a  valid  lien  prior  to  both  executions,  he  will  be 
estopped  from  subsequently  disputing  the  validity  of  such  mort- 
gage.   Horton  v.  Davis,  26  IST.  Y.  495. 

Where  the  property  of  a  party  is  sold  on  an  execution,  he  will 
not  be  estopped  from  questioning  the  power  of  the  officer  to  sell  it, 
even  as  against  a  ptirchaser  at  the  sale,  unless  it  appears  that  he 
had  knowledge  of  the  facts  invalidating  such  sale,  and  that  he  in 
some  manner  misled  such  purchaser.  The  inquiry  always  is 
whether  the  party  against  whom  an  estoppel  is  alleged,  has,  by  his 
actions  or  words,  influenced  the  conduct  of  others  so  that  a  wrong 
will  be  done  to  those  so  influenced,  if  the  party  should  be  permitted 
to  show  a  state  of  facts  inconsistent  with  his  actions  and  words. 
Carpenter  v.  Stillwell,  11  K  Y.  61,  reversing  S.  C.  12  Barb.  128. 

But  in  these  cases,  as  in  all  others,  it  is  not  only  necessary  to 
show  that  the  party  has  misrepresented  facts,  but  also  that  the 
other  party  has  acted  upon  them.  And  where,  at  the  time  of  a 
levy,  the  execution  debtor  told  the  constable  having  the  execution 
that  the  property  had  been  sold  to  another  person,  but,  notwith- 
standing that  statement,  the  constable  took  and  sold  the  property, 
it  was  held  that  the  debtor  was  not  estopped  from  showing  that  he 
property  belonged  to  himself,  and  that  it  was  exempt  from  levy 
and  sale  under  an  execution.    Farrell  v.  Higley,  Hill  &  Denio,  87. 

§  11.  Assigned  Claims,  etc. 

Where  a  person  takes  an  assignment  of  a  bond,  debt,  or  other 
chose  in  action,  upon  the  faith  of  what  the  debtor  says  is  due 
thereon,  such  debtor  will  subsequently  be  estopped  from  reducing 
the  demand,  either  by  set-offs  or  otherwise.  Foster  v.  Newland,  21 
Wend.  94.  And  where  a  debt  is  illegal,  as  in  the  case  of  a  gaming 
debt,  if  the  debtor  declares  that  it  is  a  valid  debt,  and  that  it  will 
be  paid,  and  a  person  takes  an  assignment  of  the  demand  upon  the 
faith  of  such  statement,  the  debtor  will  be  estopped  from  asserting 
the  illegality  of  the  debt.    Davison  v.  Franklin,  1  B.  &  Ad.  142. 

So  where  a  person,  who  contemplates  purchasing  a  bond  and 
mortgage,  makes  inquiries  of  the  mortgagor  in  relation  to  the 
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nature  of  the  securities,  and  the  mortgagor  assures  him  that  the 
matter  is  all  right,  and  the  securities  are  thereupon  purchased, 
such  mortgagor  will  be  estopped  from  setting  up  as  a  defense,  that 
the  bond  and  mortgage  were  obtained  by  fraud.  Hills  v.  Yaret,  3 
JST.  Y.  Leg.  Obs.  105.  And  see  Wwtsons  Exrs.  v.  McLaren,  19 
Wend.  557 ;  Cross  v.  Smith,  85  Hun,  49,  56 ;  Miller  v.  Zeimer,  111 
]Sr.  Y.  441.  Where  a  person  purchases  a  bond  and  mortgage  in 
good  faith  and  in  reliance  upon  representations  made  by  the  morlr 
gagor  and  mortgagee  that  the  bond  and  mortgage  were  valid,  were 
given  for  a  full  consideration,  and  were  free  from  usury,  they 
may  be  enforced  by  him  or  his  assignee  for  the  amount  of  money 
that  was  advanced  thereon.  Ih.;  Payne  v.  Burnham,  62  IST.  Y.  69. 
And  where  on  the  assignment  of  a  mortgage  the  mortgagor  states, 
orally  or  in  writing,  that  the  whole  principal  sum  and  interest 
thereon  from  its  date  was  due  and  that  there  was  no  offset  to  or 
legal  or  equitable  defense  against  the  mortgage,  the  mortgagor  will 
be  thereby  estopped  from  setting  up  the  defense  of  usury.  Smyth 
v.  Lomhardo,  15  Hun,  415;  Mason  v.  Anthony,  3  Keyes,  G09 ; 
Payne  v.  Burnham,  62  JST.  Y.  69 ;  Real  Estate  Trust  Co.  v.  Rader, 
53  How.  231 ;  Norris  v.  Wood,  14  Hun,  196 ;  Weil  v.  Fischer,  10 
Jones  &  Sp.  32 ;  Dinkenspeil  v.  Franldin,  7  Hun,  339.  So  a 
representation  made  at  the  time  of  negotiating  a  note  that  it  is 
business  paper,  estops  the  party  making  it  from  asserting  other- 
wise. Ludington  v.  Kirk,  17  Misc.  129 ;  Lynch  v.  Kennedy,  34 
]Sr.  Y.  151.  And  it  is  not  necessary  that  there  should  be  any 
affirmative  actions  or  representations  by  the  debtor  in  order  to 
estop  him ;  for  if  he  remains  silent  when  he  ought  to  speak,  he  will 
be  concluded.  And  if  a  party  sees  his  obligations,  such  as  a  promis- 
sory note,  bond  or  mortgage,  and  the  like,  transferred  by  the  holder 
to  a  bona  fide  purchaser,  for  a  valuable  consideration,  without  giv- 
ing notice  of  any  defense  or  set-off  which  he  claims  against  it,  he 
will  be  estopped  from  setting  up  such  defense,  or  from  availing 
himself  of  such  set-off,  as  against  such  purchaser.  T'ylee  v.  Yates, 
3  Barb.  222,  225 ;  Watsons  Exrs.  v.  McLaren,  19  Wend.  557. 

So  where  the  obligor  in  a  bond,  which  is  subject  to  an  equitable 
defense,  consents  to  its  assignment  by  the  obligee  to  a  third  person, 
as  a  security  for  an  existing  debt,  and  for  further  advances  made 
at  that  time  to  such  obligee  by  the  assignee,  who  also  agrees  to  give 
further  time  of  payment  to  the  obligor,  the  latter  will  be  estopped, 
by  his  consent,  from  availing  himself  of  such  equitable  defense  as 
against  the  assignee,  even  though  the  assignee  knew  of  it  at  the 
time  of  thus  taking  an  assignment  of  it.    L'Amoreux  v.  Vischer,  2 
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X.  Y.  278.  And  see  Baker  v.  Seely,  17  How.  297;  Loomis  v. 
Stuyvesarit,  10  Paige,  490.  So  an  assignee  of  a  chose  in  action  will 
take  it,  subject  to  all  previous  equities,  unless  something  is  said  or 
done  to  change  the  effect  of  the  general  rule. 

§  12.  By  Indorsements. 

It  is  a  familiar  rule  that  negotiable  paper,  which  is  transferred 
before  due  to  a  bona  fide  holder,  cannot  be  affected  or  impeached  by 
any  prior  equities  between  the  parties  to  the  paper.  Indorsers  of 
such  instruments  are  as  much  bound  by  these  principles  as  the 
makers  of  them. 

The  drawer  of  a  bill  of  exchange,  who  transfers  it  with  a  forged 
indorsement  of  the  payee's  name,  is  estopped  from  denying  the 
genuineness  of  the  indorsement.  Coggill  v.  American  Exchange 
Bank,  1  "N.  Y.  113.  The  indorser  of  negotiable  paper  will  be 
estopped,  by  his  indorsement,  from  denying,  as  to  subsequent 
parties,  the  genuineness  of  the  signatures  of  the  makers,  drawers  or 
antecedent  indorsers,  or  their  capacity  to  act  as  such.  Troy  City 
Bank  v.  Lauman,  19  IST.  Y.  477,  479.  So  an  indorser  of  a  promis- 
sory note,  which  was  made  by  married  women,  cannot  deny  that 
the  makers  were  competent  to  make  a  contract,  even  as  against  a 
holder  who  knew  of  their  coverture  when  he  took  the  note,  since  the 
indorsement  imports  a  contract  that  they  were  competent.  Erivin 
V.  Downs,  15  N.  Y.  575.  So  where  an  instrument  purports  on  its 
face  to  be  negotiable,  and  it  is  indorsed  in  blank  and  passed  to  the 
holder  as  a  negotiable  promissory  note,  such  indorser  will  be  es- 
topped from  denying  that  it  is  such  a  note.  Hodges  v.  Shuler, 
24  Barb.  68 ;  S.  C.  22  K  Y.  114.  So  where  a  note  has  been  pro- 
tested, and  is  lying  in  a  bank  under  protest,  a  consent  by  the  in- 
dorsers that  the  bank  may  transfer  the  note  to  a  third  person  with- 
out canceling  it,  and  an  advance  of  the  money  by  such  third  per- 
son will  estop  the  indorsers  from  disputing  the  validity  of  the 
transfer,  and  of  the  rights  of  the  holder  to  recover  the  money 
due.    Hartshorn  v.  Brace,  25  Barb.  126. 

The  acceptor  of  a  bill  of  exchange  is  estopped  from  raising  ob- 
jections to  the  form  of  the  bill,  as,  that  it  does  not  state  the  name 
of  the  drawee.  Wheeler  v.  Wehster,  1  E.  D.  Smith,  1.  So  the 
acceptor  of  a  bill  drawn  with  a  blank  in  it  cannot  set  up  forgery 
or  fraud  in  the  subsequent  filling  up  of  the  bill  with  too  large  a 
sum,  as  against  a  bona  fide  holder.  Van  Duzer  v.  Hoive,  21  W.  Y. 
531.     So  where  a  bill  of  exchange  is  presented  to  the  alleged  ac- 
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ceptor,  for  the  purpose  of  ascertaining  whether  his  signature  is 
genuine,  if  he  examines  it  and  says,  "We  will  say  nothing  about 
it ;  the  bill  will  be  paid,"  this  will  estop  him  from  setting  up  the 
defense  of  forgery,  as  against  the  party  who  took  the  bill  for  value, 
upon  the  faith  of  the  statements  made.  Power  v.  Pinkerton,  1 
E.  D.  Smith,  30. 

One  who  voluntarily  signs,  as  maker,  a  negotiable  promissory 
note,  supposing  he  is  binding  himself  to  some  other  contract,  and 
relying  upon  the  representations  of  the  payee  as  to  the  contents  of 
the  paper,  without  examining  it  sufficiently  to  ascertain  the  fact 
for  himself,  is  estopped  by  his  own  negligence  from  setting  up  the 
invalidity  of  the  note  against  a  hona  fide  holder.  Chapman  v. 
Rose,  56  N.  Y.  137.     See  Marden  v.  Dorthy,  160  N.  Y.  49,  50. 

§  13.  By  Official  Return,  etc. 

It  is  a  principle  of  very  extensive  application,  that  an  officer  is 
estopped  from  controverting  or  denying  the  truth  of  the  facts 
which  he  has  officially  stated  in  any  return  required  by  law  to  be 
made  by  him. 

In  an  action  against  a  sherifF,  by  the  plaintiff  in  an  execution, 
for  the  recovery  of  the  moneys  collected  upon  it,  the  return  is  con- 
clusive evidence  in  favor  of  the  plaintiff  of  the  amount;  and  al- 
though the  return  was  made  by  a  deputy  sheriff,  it  is  equally  con- 
elusive  against  the  sheriff.    Sheldon  v.  Payne,  7  N.  Y.  453. 

But  the  principle  of  estoppel  does  not  apply  to  the  unauthorized 
acts  of  a  predecessor  in  office,  when  the  action  is  brought  for  the 
purpose  of  charging  the  successor  in  his  official  capacity.  Mather 
V.  Crawford,  36  Barb.  564,  569. 

And  where  a  sheriff  has  levied  upon  goods,  under  an  execution, 
upon  the  supposition  that  they  belonged  to  the  defendant  therein, 
he  may  relinquish  the  levy  as  soon  as  he  discovers  the  fact  that  he 
is  not  the  owner ;  and  if  he  is  sued  for  a  false  return  in  returning 
nulla  hona,  he  will  assume  the  burden  of  showing  property  out  of 
the  defendant  in  the  execution ;  but  he  will  not  be  estopped  from 
showing  that  fact,  nor  from  showing  that  he  had  previously  sold 
the  same  property  on  a  prior  execution  against  the  same  defendant, 
and  paid  over  the  surplus  moneys  to  the  purchaser  at  the  sale,  who 
also  claimed  to  be  the  owner  of  the  property  at  the  time,  by 
virtue  of  a  bill  of  sale  from  the  defendant  in  the  execution  which 
is  the  foundation  of  the  action  against  such  sheriff.  Blivin  v. 
Bleahely,  23  How.  124,  128,  129. 
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§  14.  As  Between  landlord  and  Tenant. 

There  are  many  cases  illustrative  of  the  principle  that  a  tenant 
may  be  estopped  from  disputing  his  landlord's  title,  as  well  as  that 
of  the  rule  that  the  landlord  himself  is  also  sometimes  estopped. 

A  tenant  who  continues  in  possession,  and  pays  rent,  after  the 
expiration  of  a  parol  demise,  without  any  new  agreement,  is  es- 
topped from  disputing  the  title  of  his  landlord.  Osgood  v.  Dewey, 
13  Johns.  240.  Nor  can  he  deny  the  title  of  the  person  under 
whom  he  acknowledges  he  entered,  by  showing  that  the  premises 
belong  to  the  State.    Jackson  v.  Harper,  5  Wend.  246. 

A  tenant  is  estopped  from  setting  up  a  title  which  is  hostile  to 
that  of  his  landlord  at  the  time  of  the  demise,  as  by  showing  a 
title  under  a  tax  sale  before  the  demise.  Sharpe  v.  Kelly,  5 
Denio,  431. 

But  the  rule  that  a  tenant  is  precluded  from  denying  the  title 
of  his  landlord  is  not  extended  so  far  as  to  estop  him  from  deny- 
ing the  validity  of  rights  which  could  have  had  no  existence  when 
he  took  possession.  Despard  v.  Walbridge,  15  1^.  Y.  374;  Byerss 
V.  Farwell,  9  Barb..  63  5. 

So  the  acceptance  of  a  lease,  and  the  payment  of  rent  in  igno- 
rance of  the  rights  of  the  lessee  making  the  payment,  do  not  estop 
him,  after  the  expiration  of  his  term,  from  asserting  his  right  to 
use  the  premises  without  the  consent  of  the  lessor.  Child  v.  Chap- 
pell,  9  ]Sr.  Y.  246. 

So  in  an  action  against  a  surety  for  the  payment  of  rent  under 
a  lease,  where  it  does  not  appear  that  the  lessee  was  or  could  have 
been  in  possession  of  the  premises,  the  defendant  may  deny  the 
title  of  the  lessor.  Audriot  v.  Lawrence,  33  Barb.  142.  But  the 
rule  is  otherwise  where  the  answer  discloses  the  fact  that  the  ten- 
ant had  entered  upon  and  enjoyed  the  demised  premises,  even 
though  the  complaint  is  founded  upon  the  contract,  and  not  for  use 
and  occupation.     Vernam  v.  Smith,  15  JST.  Y.  327. 

So  in  summary  proceedings  for  the  recovery  of  the  possession 
of  demised  premises,  the  tenant  will  be  estopped  from  denying 
the  title  of  his  lessor,  if  the  relation  of  landlord  and  tenant  is 
proved  to  have  existed  at  the  time  when  the  tenant  went  into  pos- 
session. People  V.  Kelsey,  14  Abb.  373 ;  Jackson  v.  Spear,  7 
Wend.  403.  But  in  such  proceedings  the  tenant  may  show,  under 
a  denial  of  the  facts  set  up  by  the  landlord,  that  the  alleged  lease 
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was  executed  under  and  in  pursuance  of  a  usurious  agreement, 
and  is  void,  and,  therefore,  that  the  relation  of  landlord  and  ten- 
ant does  not  exist.  The  rule  that  the  tenant  cannot  dispute  the 
landlord's  title  does  not  apply  in  such  a  case.  People  v.  liowlett, 
76  K  Y.  574. 

One  who  takes  possession  of  land  by  the  consent  of  the  mort- 
gagee thereof,  not  for  the  purpose  of  paying  rent,  but  to  keep  it  in 
repair,  and  enjoy  the  profits,  and  with  a  knowledge  on  both  sides 
that  the  mortgagee  has  no  title  except  as  mortgagee,  is  not  estopped 
from  denying  the  existence  of  an  absolute  title  in  the  latter. 
Sahler  v.  Signer,  37  Barb.  329. 

§  15.  Performance  of  Condition  Precedent. 

The  law  does  not  permit  a  person  to  prevent  the  performance 
of  a  contract  or  condition,  and  then  allow  him  to  afterward  com- 
plain of  the  nonperformance.  Neither  is  he  permitted  to  com- 
plain of  a  nonperformance  when  he  is  in  default,  by  not  perform- 
ing a  precedent  act  which  he  is  bound  to  do  before  he  could  call 
upon  the  other  party.  So  where  a  party  is  bound  to  perform  a 
contract  in  a  particular  manner,  the  party  for  whom  it  is  to  be 
performed  may  waive  a  strict  performance,  or  may  consent  to  a 
change  in  the  mode;  and  if  he  does  so,  he  cannot  subsequently 
complain  of  the  nonperformance  according  to  the  original  terms. 
Clinton  V.  Brown,  41  Barb.  226.  And  so  where  the  party,  by  a 
wrongful  act  on  his  own  part,  prevents  a  performance  of  a  con- 
tract according  to  its  terms,  he  will  be  estopped  from  alleging 
such  nonperformance.    Kidd  v.  Belden,  19  Barb.  266. 

§  16.  Waiver  of  Exemption  laws. 

The  exemption  of  real  estate  from  the  sale  upon  execution,  cre- 
ated by  filing  a  notice  under  the  "Homestead  Exemption"  Act 
is  not  an  incumbrance,  claim  or  lien  on  the  premises;  and,  there- 
fore, an  owner  who  has  filed  a  notice  of  a  claim  of  exemption,  and 
who  subsequently  obtains  a  credit  by  representing  that  there  is 
no  incumbrance,  claim  or  lien  iipon  the  property,  is  not  thereby 
estopped  from  subsequently  insisting  upon  the  exemption  of  the 
premises  from  sale  upon  a  judgment  recovered  for  the  debt  con- 
tracted upon  the  faith  of  such  representation.  Robinson  v.  Wiley, 
19  Barb.  157 ;  8.  C.  15  N.  Y.  489,  approving  this  principle,  but 
reversed  upon  other  grounds. 
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A  promissory  note,  given  by  a  debtor  for  a  specific  sum,  and 
containing  a  clause  like  the  following,  "hereby  waiving  the  bencfil; 
of  all  and  every  exemption  of  property  from  sale  on  execution, 
under  the  laws  of  this  State,"  does  not  operate  so  as  to  justify  a 
seizure  of  the  debtor's  exempt  property  upon  an  execution  sub- 
sequently issued  upon  a  judgment  rendered  upon  such  note. 
Crawford  v.  Lochwood,  9  How.  547;  Harper  v.  Leal,  10  How. 
276;  Knettle  v.  Newcomb,  31  Barb.  169.  In  such  a  case  the 
waiver  is  inoperative,  because  there  is  nothing  upon  which  it  can 
operate  at  the  time  of  giving  the  note.  In  this  respect  it  is  like 
a  release  which  cannot  operate  upon  a  right  not  then  in  existence. 
Again,  the  principle  of  an  estoppel  in  -pais  does  not  apply,  because 
there  is  no  fact  involved  in  the  transaction  of  which  the  creditor 
was  ignorant;  and  he  will  be  presumed  to  know  the  law  and  the 
legal  effect  of  his  agreement.  Ih.  And  see  Code  of  Civil  Pro. 
§  1404. 

§  17.  Error  of  Party  Making  Assertion. 

Before  noticing  those  cases  which  are  founded  upon  an  innocent 
error,  it  may  be  proper  to  say  a  word  or  two  in  relation  to  fraud-' 
ulent  assertions.  And  where  a  party  is  guilty  of  a  fraudulent 
and  intentional  misrepresentation,  upon  which  another  acts,  and 
is  injured  in  consequence,  he  will  be  concluded  by  his  statements 
and  compelled  to  make  the  injured  party  good. 

But  there  may  be  cases  in  which  there  was  no  actual  intention 
to  mislead  another,  and  yet  there  may  be  such  a  state  of  facts  as 
will  estop  the  assertor  from  denying  the  truth  of  the  facts  stated. 
In  the  case  of  warranty  of  goods  on  a  sale,  the  vendor  will  be  held 
to  answer  for  the  defects  warranted  against,  whether  he  knew  of 
them  or  not.  So  there  may  be  other  instances  in  which  a  party 
makes  an  assertion  with  honest  intentions,  but  under  an  erroneous 
impression  as  to  the  facts,  and  yet  he  may  be  held  to  abide  by  the 
statements.  If  the  assertion  is  made  with  the  intention  that  an- 
other shall  act  upon  it,  which  is  accordingly  done,  the  party  mak- 
ing the  assertion  will  be  estopped  from  correcting  the  statement 
for  his  own  benefit,  however  innocently  he  may  have  acted;  for  if 
he  must  suffer,  or  there  must  be  a  loss  by  the  party  who  was  misled 
by  him,  he  will  be  compelled  to  abide  by  his  statements. 

But  where  the  statement  is  not  willfully  false  to  the  knowledge 
of  the  party  making  it,  it  must  be  a  representation  which  he  means 
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shall  be  acted  upon  by  the  other  party,  and  it  must  then  be  acted 
upon  in  good  faith  before  there  -will  be  any  estoppel.  But,  what- 
ever a  man's  real  intentions  may  be,  if  he  so  conducts  himself  that 
a  reasonable  man  would  take  his  representation  to  be  true,  and 
believe  that  it  was  intended  that  he  should  act  upon  it,  and  he 
does  accordingly  act  upon  it  as  true,  the  party  making  the  repre- 
sentation will  be  precluded  from  contesting  its  truth,  equally  as 
in  a  case  of  a  willful  misrepresentation.  Freeman  v.  Cooke,  2 
Exch.  654,  663 ;  Craig  v.  Ward,  36  Barb.  378 ;  Bennett  v.  Jwdson, 
21  K  Y.  238. 

And  where  the  indorser  of  a  bill  of  exchange  had  received  notice 
of  protest,  upon  receiving  which  he  had  gone  to  take  up  the  bill, 
but  was  informed  by  the  holder  that  it  had  been  paid,  and  by  such 
information  the  indorser  was  prevented  from  collecting  it  of  the 
drawer,  who  subsequently  became  insolvent,  and  the  acceptor  being 
at  the  time  insolvent,  it  was  held  that  the  indorser  was  discharged 
from  liability,  although  such  information  proved  to  be  erroneous, 
and  was  honestly  given.  Kingsley  v.  Vernon,  4  Sandf.  361.  And 
see  Petrie  v.  Feeter,  21  Wend.  172.  The  holder  is  estopped,  in 
such  a  case,  not  upon  the  ground  of  fraud  or  willful  misrepresenta- 
tion in  making  the  statement,  but  upon  the  ground  that  it  will  be 
a  fraud  to  show  that  it  is  untrue  to  the  prejudice  of  one  who  has 
acted  upon  the  statement.  lb.  In  this  case  the  party  making  the 
inquiry  had  a  right  to  ask  for  the  information  sought,  and  the 
party  inquired  of  was  bound  to  state  such  facts  as  he  knew,  and  if 
he  assumed  to  know  that  the  bill  was  paid  there  was  no  injustice 
in  holding  him  accountable  for  the  loss  which  must  fall  upon  him 
or  upon  one  whom  he  had  misled. 

But  where  there  is  no  such  right  to  demand  correct  information, 
and  the  answer  given  is  believed  to  be  true  by  the  party  giving  it, 
there  ought  to  be  clear  evidence  that  he  intended  that  the  informa- 
tion given  should  be  acted  upon  by  the  other  party,  before  any 
legal  liability  will  attach.  And  where  the  information  given,  or 
the  statement  made,  is  merely  the  expression  of  an  opinion  hon- 
estly entertained,  it  would  be  difficult  to  find  any  legal  principle 
which  would  estop  the  party  giving  such  opinion  from  showing  that 
he  was  mistaken. 

Pleadings. — This  defense  must  always  be  interposed  by  answer. 
And,  since  it  is  not  a  favored  defense,  the  answer  ought  to  set  out 
matters  constituting  the  estoppel  in  such  a  manner  that  a  court  can 
readily  and  clearly  declare,  as  a  matter  of  law,  that  the  facts 
stated,  if  true,  constitute  a  legal  bar  to  the  action. 


PART  IV. 


EVIDENCE. 

CHAPTER  I. 

GENEEAX  PEINCIPLES. 

§  1.  Preliminary  View. 

That  which  is  legally  offered  by  the  litigant  parties  to  induce 
a  jury  to  decide  for  or  against  the  party  alleging  such  facts,  as 
contradistinguished  from  all  comment  and  argument  on  the  sub- 
ject, falls  within  the  description  of  evidence.  When  such  evidence 
is  sufficient  to  produce  a  conviction  of  the  truth  of  the  fact  to  be 
established,  it  amounts  to  proof. 

But  the  parties  to  an  action  are  not  permitted  to  adduce  every 
description  of  evidence  which,  according  to  their  own  notions,  may 
be  supposed  to  elucidate  the  matter  in  dispute ;  if  such  a  latitude 
were  permitted,  evidence  might  frequently  be  brought  forward 
which  would  lead  rather  to  error  than  to  truth,  the  attention  of 
the  court  or  jury  might  be  diverted  by  the  introduction  of  irrele- 
vant or  immaterial  evidence,  and  the  investigation  extended  to  a 
most  inconvenient  length.  In  order  to  guard  against  these  evils, 
the  law  has  provided  certain  rules  for  limiting  and  regulating 
the  admissibility  of  evidence.  Some  of  these  rules  are  statutory 
enactments,  but  the  great  majority  of  them  are  judicial  decisions, 
which  are  founded  upon  convenience  and  the  promotion  of  justice. 
When  evidence  is  offered  by  either  party,  on  the  trial  of  a  cause, 
it  is  the  province  of  the  justice  to  decide  as  to  its  admissibility, 
and  with  this  question  a  jury  have  nothing  whatever  to  do.    It  is 
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their  duty  to  weigh  and  pass  upon  such  evidence  as  shall  be  sixb- 
mitted  to  them,  under  the  decision  of  the  court. 

For  the  finding  of  a  verdict  in  every  issue  it  is  essential,  in  the 
first  place,  to  know  what  facts,  when  proved,  will  satisfy  the  issue 
in  point  of  law ;  and  secondly,  to  inquire  whether  such  facts  have 
been  proved.  There  are  cases  in  which  both  questions  are  sub- 
mitted to  the  jury  on  the  trial  of  actions  in  justices'  courts.  But 
when  the  question  submitted  to  them  is  merely  a  question  of  fact, 
and  the  court  decides  the  questions  of  law,  the  ofiice  of  the  jury  is 
then  confined  to  the  questions  of  fact,  and  their  duty  is  to  ascer- 
tain the  existence  of  facts  by  means  of  the  judgment  which  they 
form  of  the  credibility  of  witnesses,  and  by  the  inferences  which 
they  make  from  the  circiumstances  submitted  to  their  considera- 
tion. For  the  due  discharge  of  this  important  function  they  are 
supposed  to  be  peculiarly  well  qvialified  by  their  experience  of 
the  conduct,  afi^airs  and  dealings  of  mankind,  and  the  manners  and 
customs  of  society.  In  this  respect,  and  to  this  extent,  the  law  con- 
fides implicitly  in  their  knowledge,  experience,  discretion  and  in- 
tegrity. In  relation  to  proofs,  the  law  provides  that  the  jury  shall 
not  be  misled  or  deceived  by  irrelevant  or  illegal  evidence,  by  pro- 
viding rules  for  its  exclusion,  and  having  done  this,  the  rest  is  left 
to  the  conscience  and  discretion  of  the  jury.  And  so  strongly  is 
this  rule  enforced,  that  it  is  the  settled  practice  of  the  courts  not  to 
interfere  with  the  finding  of  a  jury  upon  a  question  of  fact,  unless 
the  verdict  is  manifestly  a  perverse  one,  or  is  the  result  of  fraud 
or  misconduct  of  some  kind,  or  is  clearly  contrary  to  the  evidence. 

The  means  which  the  law  employs  for  investigating  a  past  trans- 
action are  those  which  are  resorted  to  by  mankind  for  similar,  but 
extra-judicial  purposes.  It  rarely  if  even  happens  that  a  jury,  or 
other  tribunal,  whose  business  is  to  decide  upon  a  matter  of  fact, 
can  do  so  by  means  of  their  own  actual  observation.  It  is  obvious 
that  when  inquiry  is  to  be  made  into  the  circumstances  of  a  past 
transaction,  before  a  jury,  information  must  be  derived,  for  the 
most  part,  from  the  same  source,  and  must  be  judged  of  and  esti- 
mated, to  a  great  extent,  by  the  same  rules  that  would  be  resorted 
to  and  applied  by  an  individual  whose  business  or  whose  interest  it 
was,  in  the  course  of  human  events,  to  institute  such  an  inquiry. 

When  knowledge  cannot  be  acquired,  by  means  of  actual  and 
personal  observation,  there  are  but  two  modes  by  which  the  exist- 
ence of  a  by-gone  fact  can  be  ascertained. 
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1st  By  information  derived,  either  immediately  or  mediately, 
from  those  who  had  actual  knowledge  of  the  fact ;  or, 

2d.  By  means  of  inferences  or  conclusions  drawn  from  other 
facts  connected  with  the  principal  fact  which  can  be  sufficiently 
established. 

In  the  first  case,  the  inference  is  founded  on  a  principle  of  faith 
in  human  veracity,  sanctioned  by  experience.  In  the  second,  the 
conclusion  is  one  derived  by  the  aids  of  experience  and  reason 
from  the  connection  between  the  facts  which  are  known  and  those 
which  are  unknown.  In  each  case,  the  inference  is  made  by  virtue 
of  previous  experience  of  the  connection  between  the  known  and 
the  disputed  facts,  although  the  grounds  of  such  inference  in  the 
two  cases  materially  differ.  All  evidence  thus  derived,  whether 
immediately  or  mediately,  from  such  as  have  had,  or  are  supposed 
to  have  had,  actual  knowledge  of  the  fact,  may  not  improperly  be 
termed  direct  evidence;  whilst  that  which  is  derived  merely  from 
collateral  circumstances  may  be  termed  indirect  or  inferential  evi- 
dence. It  is  obvious  that  the  means  of  indirect  proof  must  usually 
be  supplied  by  direct  proof;  for  no  inference  can  be  drawn  from 
any  collateral  facts  until  those  facts  have  themselves  been  first 
satisfactorily  established,  either  by  actual  observation,  or  informa- 
tion derived  from  others  who  have  derived  their  knowledge  from 
such  observation. 

Evidence  may  be  conveniently  divided  into  two  classes:  1st. 
Direct,  which  consists  in  the  testimony,  whether  immediately  or 
mediately,  derived  from  those  who  had  actual  knowledge  of  the 
principal  or  disputed  fact ;  or,  2d.  Indirect,  or  inferential  evidence, 
where  an  inference  is  made  as  to  the  truth  of  the  disputed  fact, 
not  by  means  of  the  actual  knowledge  which  any  witness  had  of 
the  fact,  but  from  collateral  facts  ascertained  by  competent  means. 

Direct  or  testimonial  evidence,  again,  is  either  immediate,  that 

is,  where  a  witness  states  his  own  actual  knowledge  of  the  fact,  or 

mediate,  where  the  information  is  communicated,  not  immediately 

•  by  the  party  who  had  actual  knowledge  of  the  fact,  but  from  him 

through  the  intermediate  testimony  of  one  or  more  witnesses. 

Competent  evidence  is  such  evidence  as  the  law  adjudges  to  be 
admissible  when  offered  by  either  party.  Incompetent  evidence  is 
such  as  is  rejected  by  the  law  as  inadmissible.  Competency  may 
relate  to  the  person  of  the  witness  offered,  or  it  may  relate  to  the 
character  of  the  evidence  itself.  Some  persons  are  by  law  incom- 
petent to  be  sworn,  and,  therefore,  they  cannot  give  competent  evi- 
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dence.  Again,  the  law  in  some  cases  excludes  certain  kinds  of 
evidence,  and  requires  some  particular  character  of  evidence  to 
render  it  either  admissible  or  available,  as  in  the  case  of  the  statute 
of  frauds,  which  requires  certain  agreements  to  be  in  writing. 
Where  that  statute  requires  a  written  agreement,  proof  of  a  parol 
agreement  would  be  incompetent  evidence. 

So  when  a  contract  is  reduced  to  writing,  the  writing  itself  is 
the  competent  evidence  of  its  contents,  while  parol  evidence  thereof 
would  be  incompetent  evidence. 

Credible  evidence  is  such  evidence  as  is  worthy  of  belief.  In 
determining  what  credit  is  due  to  a  witness,  or  to  particular  kinds 
of  evidence,  much  is  left  to  the  discretion  of  a  jury,  who  must 
decide  that  question  upon  all  the  circumstances  before  them. 

A  witness  may  be  competent,  and,  therefore,  admissible  as  a  wit- 
ness, while  his  statements  may  be  utterly  unworthy  of  credit  on 
account  of  his  character.  In  such  a  case  his  evidence  is  compe- 
tent, but  it  is  not  credible. 

Evidence  is  relevant  when  it  bears  upon  any  of  the  issues  to  be 
tried,  or  when  it  bears  upon  any  question  which  is  to  be  determined 
upon  the  evidence.  Evidence  is  irrelevant  when  it  does  not  bear 
upon  any  such  issue  or  question.  Evidence  may  be  relevant  and, 
therefore,  admissible,  and  yet  it  may  be  of  very  little  value  or 
importance  to  the  cause. 

Cumulaiive  evidence  is  such  as  augments  or  increases  in  quan 
tity  and  kind.  If  six  witnesses  have  sworn  in  a  similar  manner  in 
relation  to  a  particular  transaction,  it  would  be  cumulative  evi- 
dence to  call  several  others  to  the  same  point. 

Conclusive  evidence  is  such  as  does  not  admit  of  explanation 
or  contradiction.  It  is  evidence,  which,  of  itself,  whether  contra- 
dicted or  uncontradicted,  explained  or  unexplained,  is  sufficient  to 
determine  the  matter  at  issue.  A  record,  unless  impeached  for 
fraud,  is  an  instance  of  conclusive  evidence. 

Satisfactory  evidence,  is  that  amount  of  proof,  which  ordinarily 
satisfies  an  unprejudiced  mind,  beyond  reasonable  doubt.  If  evi- 
dence is  admissible,  its  sufficiency  is  always  a  question  for  the  jury, 
or  a  justice  when  he  sits  in  their  place. 

§  2.  Matters  Judicially  Noticed,  Without  Proof. 

There  are  some  things  of  which  every  court  takes  judicial  notice 
without  evidence  to  prove  their  existence  or  their  extent  or  validity. 
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Courts  are  bound  to  take  notice  of  the  existence  of  all  general 
statutes.  Browne  v.  Scofield,  8  Barb.  239 ;  Methodist  Church  v. 
Pickett,  19  E".  Y.  482 ;  People  v.  HerUmer,  4  Cow.  345.  The 
court  will  take  judicial  notice  of  the  provisions  of  the  charter  of 
the  city  of  JSTew  York.  People  v.  Tillman,  139  App.  Div.  572. 
And  of  the  rules  of  the  common  law,  and  the  decisions  of  the 
superior  courts,  without  any  proof  whatever  upon  the  subject. 

Courts  also  take  notice  of  the  territorial  extent  of  the  jurisdic- 
tion and  sovereignty  exercised  de  facto,  by  their  own  government, 
and  of  the  local  divisions  of  their  country  into  States,  provinces, 
counties,  cities,  towns,  local  parishes  and  the  like,  so  far  as  the 
political  government  is  concerned  (People  v.  Breese,  7  Cow.  429 ; 
Chapman  v.  W'ilber,  6  Hill,  475 ;  Branson  v.  Qleason,  7  Bark 
472),  and  of  the  relative  positions  of  such  local  divisions  {Wil- 
liams v.  Brown,  53  App.  Div.  486).  And  in  an  action  on  a  judg- 
ment rendered  in  the  supreme  court  of  the  District  of  Columbia, 
the  courts  of  New  York  will  take  judicial  notice  of  the  fact  that 
the  District  of  Columbia  is  the  seat  of  government,  and  of  the 
act  of  Congress  of  March  3,  1863,  establishing  a  judicial  system 
therein.  Milliken  v.  Dotson,  117  App.  Div.  527.  The  court  will 
take  judicial  notice  of  the  general  acts  of  congress.  Case  v.  First 
National  Bank,  109  IN".  Y.  Supp.  1119.  But  the  courts  will  not 
take  judicial  notice  of  the  precise  boundaries  of  local  political 
divisions,  farther  than  may  be  described  in  public  statutes.  Brunt 
V.  Thompson,  2  Ad.  &  El.  E".  S.  789.  Nor  will  judicial  notice 
be  taken  or  private  surveys.  People  ex  rel.  National  Park  Bank 
V.  Metz,  141  App.  Div.  600.  All  the  courts  will  take  judicial 
cognizance  of  statutes  of  this  State  by  which  counties,  towns, 
cities  and  villages  are  created  (Wood  v.  People,  1  Hun,  381; 
Matter  of  Highivay  Commissions,  72  Hun,  575);  that  a  town, 
named  is  in  a  particular  county  (People  v.  Wood,  131  N.  Y. 
617)  ;  that  a  place  mentioned  in  a  contract  is  in  a  particular 
county  (Bang  v.  McAvoy,  52  App.  Div.  501),  or  within  the  terri- 
torial limits  of  the  present  city  of  New  York.  Ih.  Of  the  former 
existence,  within  the  jurisdiction,  of  a  city  in  which  the  land  is 
situated,  and  of  its  population  from  time  to  time  according  to 
the  census.  Trustees  of  Union  College  v.  The  City  of  New  York, 
65  App.  Div.  553 ;  Mertz  v.  City  of  Brooklyn,  33  State  Eeporter, 
577.  Of  the  charter  of  a  city  where  not  only  is  it  expressly  de- 
clared a  public  act,  but  it  is  a  public  statute.  Chase-Hihhard 
Milling  Co.  v.  City  of  Elmira,  207  N.  Y.  460. 
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The  courts  will  also  take  judicial  notice  of  the  population  of  a 
political  division  of  the  State  (People  v.  McEame,  80  Hun,  322, 
143  K  Y.  455;  Eimir  v.  City  of  Brookhjn,  25  St.  Kep.  1014; 
Matter  of  Jacobs,  33  Hun,  374 ;  Mertz  v.  City  of  Brooklyn,  33  St. 
Eep.  577,  128  K  Y.  617;  Farley  v.  McConnell,  7  Lans.  428) ; 
Gannett  v.  Independent  Telephone  Co.  of  Syracuse,  106  N.  Y. 
Supp.  3 ;  Trustees  of  Union  College  v.  The  City  of  New  York,  65 
App.  Div.  553.  And  that  the  population  of  a  particular  county 
will  not  entitle  it  to  have  a  county  judge  and  surrogate  as  separate 
and  distinct  officers,  and  that  the  county  judge  is  ex  officio  surro- 
gate of  the  county.  lb.  But  the  court  vi^ill  not  take  judicial  no- 
tice of  an  increase  in  population  since  the  last  census  for  the  pur- 
pose of  determining  the  right  of  a  county  judge  to  act  as  referee. 
Ada^ms  v.  Elwood,  176  N.  Y.  106. 

They  vfill  take  judicial  notice  of  the  general  direction  of  the 
streets  in  the  city  of  iRew  York  and  of  where  the  chief  thorough 
fares  begin  and  end  (Skelly  v.  N.  Y.  Elevated  R.  R.  Co.  7  Misc 
88)  ;  Gruber  v.  New  York  City  Ry.  Co.  103  :NT.  Y.  Supp.  216 ; 
but  not  of  the  width  of  streets  and  sidewalks,  nor  of  the  ordinances 
establishing  and  defining  the  same.  Porter  v.  Waring,  69  IST.  Y. 
250.  They  will  also  take  notice  of  the  fact  that  lots  in  the  city 
of  'New  York  are  ordinarily  at  least  seventy-five  to  one  hundred 
feet  in  depth.     Cooper  v.  ManJmttan  Ry.  Co.  85  Hun,  217. 

The  courts  will  also  take  judicial  notice  of  prior  orders  made 
by  them  (Farmers'  Loan  &  Trust  Co.  v.  Hotel  Brunswick  Co.  12 
App.  Div.  628) ;  of  the  persons  who  are  public  officers  and  officers 
of  the  courts  (People  v.  Nevins,  1  Hill,  154;  Ward  v.  Sands,  4 
Month.  Law.  Bui.  51 ;  People  v.  Bloedel,  42  St.  Eep.  453 ;  Matter 
of  Gorry,  48  Hun,  29;  Matter  of  Hackley,  21  How.  103)  ;  and 
,  in  a  proceeding  to  revoke  a  liquor  tax  certificate  that  the  petitioner 
is  the  state  commissioner  of  excise,  and  it  need  not  be  proved.  Mat- 
ter of  Clement,  132  App.  Div.  598 ;  and  that  an  order  purport- 
ing in  its  caption  and  body  to  be  made  by  the  court,  but  signed 
by  the  initials  of  a  justice  and  containing  a  direction  to  enter, 
was  in  fact  made  by  a  justice  of  the  court  having  power  to  act 
in  the  matter  and  not  by  the  court.  Lowerre  v.  Owens,  14  App. 
Div.  215;  that  an  action  was  not  commenced  before  the  date  of 
the  summons.  Eeene  v.  Neiuark  Watch  Case  Material  Co.  81 
App.  Div.  48;  of  the  fact  of  the  docketing  of  a  judgment  between 
the  parties  to  the  action  formerly  recovered  in  the  same  court. 
Shepherd  v.  Shepherd,  100  IST.  Y.  Supp.  401 ;  and  of  the  fact  that 
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a  witness  wHo  testified  was  an  attorney  of  the  court,  Heidritter  v. 
Wolf,  110  App.  Div.  899 ;  and  in  determining  a  matter  the  court 
may  take  judicial  notice  of  its  own  records.  People  ex  rel.  Wood- 
ward V.  Draper,  124  K  Y.  Supp.  758 ;  Silverstein  v.  Brown,  138 
]^.  Y.  Supp.  848,  153  App.  Div.  677 ;  Shaw  v.  Shaw,  155  App. 
Div.  252. 

Judicial  notice  is  also  taken  of  the  common  and  ordinary  modes 
of  transacting  commercial  business  (Bronson  v.  Wiman,  10  Barb. 
406,  8  JSr.  Y.  182)  ;  of  the  way  in  which  banTss  and  like  public 
institutions  do  business  (Agawam  Bank  v.  Strever,  18  N.  Y.  502 ; 
Hutchinson  v.  Manhattan  Go.  150  IST.  Y.  250,  256;  Merchants' 
N.at.  Bank  of  Whitehall  v.  Hall,  83  IST.  Y.  338,  345)  ;  of  the  nature 
and  operation  of  the  elevated  railroads  (Bookman  v.  N.  Y.  Ele- 
vated B.  B.  Co.  137  K  Y.  302) ;  of  the  way  that  the  great  rail- 
roads of  the  land  are  managed  in  the  practical  running  of  them 
(Slater  v.  Jewett,  85  E".  Y.  61,  68) ;  and  of  the  fact  that  the  grades 
of  a  railroad  may  be  changed.  Delevan  v.  New  York,  N.  H.  & 
H.  B.  Co.  154  App.  Div.  8 ;  that  an  ordinary  canal-boat  carry- 
ing freight  on  the  Erie  canal  and  Hudson  river  does  not  navigate 
the  high  seas  (Matter  of  Haines,  52  App.  Div.  550) ;  that  the 
ordinary  width  of  the  track  of  carriages  as  well  as  of  railroad 
cars  is  four  feet  eight  and  one-half  inches  (Jordam,  v.  City  of 
New  York,  44  App.  Div.  149)  ;  that  pneumonia  is  a  disease 
(Kiernan  v.  Metropolitan  Life  Ins.  Co.  13  Misc.  39) ;  of  the  pro- 
visions of  a  standard  policy  of  insurance  in  regard  to  forfeiture  in 
case  of  transfer  of  the  property  insured,  to  the  cancellation  of  the 
policy,  and  return  of  the  unearned  premiums  (Talor  v.  Bowen,  52 
App.  Div.  126)  ;  and,  generally,  of  every  other  matter  which  is 
ordinarily  known  to  mankind.  See  Isaacson  v.  N.  Y.  C.  &  H. 
B.  B.  B.  Co.  94  ]Sr.  Y.  278 ;  Steers  v.  Liverpool,  N.  Y.  etc.  Co. 
57  K  Y.  1 ;  Jordan  v.  City  of  New  York,  44  App.  Div.  149 ; 
Swinnerton  v.  Columbian  Ins.  Co.  37  IST.  Y.  174,  188,  189. 

The  courts  will  take  judicial  notice  that  certain  rivers  are  pub- 
lic highways  (Browns  v.  Scofield,  8  Barb.  239) ;  of  the  coincidence 
of  certain  days  of  the  week  with  the  corresponding  days  of  the 
month  (Cohn  v.  Kahn,  14  Misc.  255) ;  of  the  fact  that  a  specified 
day  of  the  month  fell  on  Sunday;  Byer  v.  Prudential  Ins.  Co. 
85  App.  Div.  7 ;  of  the  time  of  the  rising  and  setting  of  the  sun 
and  moon  (Case  v.  Perew,  46  Hun,  57);  and  may  consult  the 
almanac  where  such  question  is  material,  not  strictly  as  evidence, 
but  for  the  purpose  of  refreshing  the  memory  of  the  court  and 
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jury.  Monienes  v.  Metropolitan  Street  By.  Co.  77  App.  Div. 
493 ;  Hunter  v.  New  York,  0.  &  W.  B.  B.  Co.  116  K".  Y.  615 ;  of 
the  size  and  height  of  the  human  frame  {Hunter  v.  N.  Y.,  0.  &  W. 
B.  R.  Co.  116  K  Y.  615) ;  of  the  ordinary  duration  of  human 
life  as  a  scientific  fact  {Johnson  v.  Hudson  Biver  R.  B.  Co.  6 
Duer,  634) ;  and  of  the  ordinary  period  of  human  gestation. 
People  V.  Farina,  134  App.  Div.  110 ;  of  the  fact  that  tincture 
of  iodine,  spirits  of  camphor,  and  tincture  of  arnica  are  medi- 
cines. State  Board  of  Pharmacy  v.  Matthews,  197  H.  Y.  353  ;  of 
the  Northampton  tables  {Davis  v.  Standish,  26  Hun,  608)  ;  that 
books  of  general  record  giving  descriptions  and  standing  of  all 
ships,  known  as  "American  Lloyds,"  "The  Green  Book,"  and 
''The  Record  Book,"  are  referred  to  by  business  men  for  the 
purpose  of  ascertaining  the  condition,  capacity  and  value  of  ships 
(Slocovich  V.  Orient  Mut.  Ins.  Co.  108  N".  Y.  56,  63) ;  of  the 
value  of  "pounds"  in  our  money,  and  in  rendering  judgment  con- 
vert them  into  money  {Johnston  v.  Hedden,  2  Johns.  Cas.  274)  ; 
of  the  fact  that  the  term  "heller,"  as  defined  in  the  Century  Dic- 
tionary is  a  current  Austrian  coin,  worth  one-fourth  of  a  cent. 
Czerney  v.  Hays,  144  App.  Div.  430 ;  of  the  course  of  seasons  and 
husbandry,  and  the  general  course  of  agriculture,  and  that  a  crop 
at  a  certain  date  would  not  have  matured  {Ross  v.  Boswell,  60 
Ind.  235 ;  Floyd  v.  Bides,  14  Ark.  286 ;  Hunter  v.  N.  Y.,  0.  & 
W.  B.  B.  Co.  116  ISr.  Y.  615,  622) ;  of  the  system  of  checking 
baggage  by  railroad  companies  {Isaacson  v.  N.  Y.  Cent.,  etc.  B. 
B.  Co.  94  IST.  Y.  278) ;  of  the  business  and  oifice  of  mercantile 
agencies  in  reporting  the  credit  and  standing  of  business  men 
{Macullar  v.  McKinley,  49  Super.  Ct.  5) ;  and  of  the  meaning 
of  English  words,  terms  of  art,  legal  weights  and  measures,  money 
and  the  ordinary  admeasurement  of  time ;  of  the  fact  that  a  letter 
mailed  in  the  city  of  ISTew  York  at  6:50  P.  M.  on  May  29th, 
would  be  delivered  therein  in  the  usual  course  of  the  mails  on  the 
morning  of  May  30th.    Morel  v.  Steams,  75  IST.  Y.  Supp.  1082. 

The  court  may  take  notice  that  many  of  the  beverages  sold  under 
the  name  of  beer  are  not  intoxicating  and  that  the  stronger  kinds, 
such  as  ale,  porter  and  strong  beer,  are  intoxicating.  Blatz  v. 
Bohrbach,  116  K  Y.  450;  Nevin  v.  Ladue,  3  Denio,  437,  450; 
Bau  v.  People,  63  N.  Y.  277.  But  our  courts  do  not  take  judicial 
notice  of  foreign  laws,  which  must  be  proved  like  other  facts. 
Thompson  v.  Ketcham,  8  Johns.  189  ;  Francis  v.  Ocean  Ins.  Co.  6 
Cow.  404,  429;  Lincoln  v.  Battelle,  6  Wend.  475;  Dollfus  v. 
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Frosch,  1.  Denio,  367;  Monroe  v.  Douglass,  5  N.  Y.  447;  Matter 
of  Huss,  30  St  Rep.  359.  See  Hyn-es  v.  McDermott,  82  N.  Y. 
41;  nor  of  the  statutes  of  another  state.  Johnston  v.  Mutual 
Reserve  Life  Ins.  Co.  104  App.  Div.  550;  Moore  v.  Coler,  106 
App.  Div.  331 ;  and  the  court  cannot  take  judicial  notice  of  the 
solvency  of  a  foreign  state,  or  the  value  of  its  obligations,  so  as  to 
support  a  finding  that  the  actual  value  of  certain  foreign  bonds 
was  their  par  value.  Hehlethwaite  v.  Flint,  115  App.  Div.  597. 
JSTor  do  they  take  judicial  notice  of  the  laws  of  other  States  if  they 
differ  from  the  common  law  {Hosford  v.  Nichols,  1  Paige,  220 ; 
Holmes  v.  Broughton,  10  Wend.  75 ;  Lavelle  v.  Corrignio,  86 
Plun,  135)  ;  nor  will  it  be  presumed  on  appeal  that  the  common- 
law  rule  still  prevails  in  another  State  when  the  point  was  not 
raised  on  the  trial  {New  York  Life  Ins.  Co.  v.  Aithvn,  125  N.  Y. 
660)  ;  nor  will  they  take  judicial  notice  of  the  regulations  of  the 
canal  commissions  (Palmer  v.  Aldridge,  16  Barb.  131)  ;  nor  of 
the  rules  and  regulations  prescribed  by  the  civil  service  commis- 
sion of  the  city  of  New  York  (People  v.  Dalton,  46  App.  Div. 
264)  ;  nor  of  the  existing  provisions  of  the  health  department. 
Department  of  Health  of  New  York  v.  City  Real  Property  Invest- 
ing Co.  86  N.  Y.  Supp.  18 ;  nor  of  the  by-laws  of  corporate  bodies 
(Harker  v.  Mayor  etc.  17  Wend.  199) ;  nor  of  a  city  ordinance. 
People  V.  Ca-segeanda,  15  Misc.  325  ;  Boston  v.  Abraham,  91  App. 
Div.  417 ;  City  of  New  York  v.  Knickerbocker  Trust  Co.  104  App. 
Div.  223;  Porter  v.  Waring,  69  N.  Y.  254;  Sachs  v.  Lyons,  103 
N.  Y.  Supp.  149 ;  People  ex  rel.  Cross  Co.  v.  Ahern,  124  App. 
Div.  840 ;  nor  of  a  municipal  building  code,  which  is  nothing  but 
an  ordinance,  and  must  therefore  be  pleaded  and  proved. 
Schnaier  v.  Grigsby,  132  App.  Div.  854;  but  it  seems  that  a  mu- 
nicipal court  will  take  judicial  notice  of  an  ordinance  of  a  city, 
and  that  on  appeal  therefrom,  the  appellate  court  will  also  do  so. 
City  of  Buffalo  v.  Stevenson,  1'45  App.  Div.  117.  Whether  a 
justice  of  the  peace,  sitting  as  a  court,  or  a  police  justice  of  an 
incorporated  village,  will  take  judicial  notice  of  a  town  or  village 
ordinance  or  regulation  not  embraced  in  the  charter,  quaere? 

"What  is  known  need  not  be  proved"  is  the  recognized  criterion 
by  which  to  determine  whether  a  court  should  take  judicial  notice 
of  a  fact.  But  this  does  not  apply  to  matters  which  happen  to  be 
known  to  the  presiding  judge.  Wheeler  v.  Webster,  1  E.  D. 
Smith,  1;  Wilkie  v.  Bolster,  3  E.  D.  Smith,  327.  And  while 
courts  will  take  notice  of  whatever  is  generally  known  within  the 


1832  GENEEAL  PEINCIPLES. 

limits  of  their  jurisdiction  (see  Hoiuard  v.  Moot,  64  'N.  Y.  263 ; 
People  V.  Smjder,  41  N.  Y.  397;  Hunter  v.  N.  Y.,  0.  &  F.  B.  R. 
Co.  116  JSr.  Y.  615,  621),  tlie  power  is  to  be  exercised  with  caution 
and  with  the  exercise  of  proper  care  that  the  requisite  notoriety 
exists.  Every  reasonable  doubt  upon  the  subject  should  be  re- 
solved promptly  in  the  negative.  Brown  v.  Piper,  91  U.  S.  37 ; 
Town  of  North  Hempstead  v.  Gregory,  53  App.  Div.  350.  While 
the  power  to  take  judicial  notice  is  to  be  exercised  with  caution  and 
due  care  taken  to  see  that  the  subject  comes  within  the  limits  of 
common  knowledge,  still,  when  according  to  the  memory  and 
conscience  of  the  judge,  instructed  by  recourse  to  such  sources  of 
information  as  he  deems  trustworthy,  the  matter  is  clearly  Avithin 
those  limits,  the  power  may  be  exercised  by  treating  the  fact  as 
proved  without  allegation  or  proof.  Viemeister  v.  White,  179  E". 
Y.  235 ;  People  v.  Lochner,  177  K  Y.  169.  The  court  is  not 
invariably  bound  to  take  judicial  notice  of  whatever  ought  to  be 
generally  known.  Attention  must  first  be  called  to  the  fact,  and 
even  then  the  party  asking  the  court  to  take  judicial  notice  there- 
of, must,  at  the  judge's  request,  furnish  the  proper  books  or  docu- 
mentary evidence  wherewith  to  refresh  his  recollection.  Where 
the  memory  of  the  judge  is  at  fault,  he  may  refuse  to  take  ju- 
dicial notice  of  the  fact,  unless  such  books  or  documentary  evi- 
dence are  produced.  The  whole  matter  is  within  the  judicial 
discretion.  The  judge  is  not  obliged  to  take  judicial  notice  of 
the  fact  but  may  do  so  in  his  discretion.  If  he  does  take  judicial 
notice  of  the  fact  he  may  inform  himself  of  it  in  any  way  which 
he  may  deem  best.  Hunter  v.  N.  Y.,  0.  <&  W.  B.  B.  Co.  116 
]Sr.  Y.  621;  Walton  v.  Stafford,  14  App.  Div.  310. 

§  3.  Competency  of  Witnesses, 

The  common  law  formerly  excluded  many  persons  from  being 
witnesses  who  are  now  rendered  competent  by  statute.  The 
changes  which  have  been  made  in  this  State,  by  statute,  in  rela- 
tion to  evidence,  inclines  to  the  side  of  extending  the  competency 
of  witnesses  leaving  their  credibility  to  the  jury,  or  to  the  court. 
The  practical  effect  of  this  is  to  permit  many  witnesses  to  be  sworn 
now  who  were  formerly  excluded,  and  then  allowing  a  jury  to  pass 
upon  their  credibility  and  giving  their  evidence  such  weight  as 
they  may  deem  proper.  But  it  does  not  follow  that  a  jury  should 
give  every  witness  equal  credit,   although  the  statutes  rendered 
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them  equally  competent  to  be  sworn  and  testify.  There  is  no  part 
of  a  juror's  duty  which  is  more  important  than  that  in  relation  to 
the  estimate  which  is  to  be  placed  upon  the  credibility  of  witnesses 
and  the  value  which  should  be  given  to  their  evidence.  The  law 
does  not  permit  any  witness  to  testify  unless  it  is  under  the  obliga- 
tion of  an  oath  in  some  form.  And  for  this  reason  all  persons  who 
are  incapable  of  comprehending  the  nature  and  obligation  of  an 
oath  cannot  be  admitted  as  witnesses.  The  defect  may  be  perma- 
nent or  it  may  be  temporary,  but  while  the  incapacity  exists,  the 
witness  is  incompetent. 

Idiots,  lunatics  or  intoxicated  persons  are  not  competent,  if 
their  condition  is  such  that  they  do  not  comprehend  the  nature  of 
on  oath.  Livingston  v.  Eiersted,  10  Johns.  362.  A  person  who 
may  be  to  some  extent  insane,  but  not  wholly  devoid  of  reason,  may 
be  permitted  to  testify  if  the  court  is  satisfied  that  he  possesses 
sufficient  capacity  to  comprehend  the  facts,  to  give  his  testimony 
and  to  understand  the  nature  of  an  oath.  After  his  testimony  has 
been  received,  evidence  that  he  has  been  of  imbecile  mind  and 
memory  is  admissible  to  affect  his  credibility.  S-pence  v.  Brovm, 
17  Week.  Dig.  518.  An  inquisition  of  lunacy,  found  against  a 
person,  is  prima  facie  evidence  of  his  incompetency,  imless  over- 
come by  evidence  of  sanity.    Hoyt  v.  Adee,  3  Lans.  173. 

A  justice  ought  not  to  permit  a  witness,  who  is  in  a  state  of 
gross  intoxication,  to  be  either  sworn  or  examined;  and  in  such 
a  case,  the  justice  is  to  decide  the  matter  on  his  own  view  of  the 
witness  and  his  condition.  Hartford  v.  Palmer,  16  Johns.  143. 
In  the  case  just  cited,  the  justice  had  refused  to  swear  such  a  wit- 
ness, and  his  decision  was  affirmed  by  the  Supreme  Court  on 
appeal.  In  the  opinion  in  this  case  the  court  said :  "This  prin- 
ciple, necessarily,  excludes  persons  from  testifying,  who  are  be- 
sotted with  intoxication  at  the  time  they  are  offered  as  witnesses ; 
for  it  is  a  temporary  derangement  of  the  mind ;  and  it  is  impos- 
sible for  such  men  to  have  such  a  memory  of  events,  of  which  they 
may  have  had  knowledge,  as  to  be  able  to  present  them,  fairly  and 
faithfully,  to  those  who  are  to  decide  upon  contested  facts.  A  pres- 
ent and  existing  intoxication,  to  a  considerable  degree,  utterly  dis- 
qualifies the  person  so  aifected,  to  narrate  facts  and  events  in  a  way 
at  all  to  be  relied  on.  It  would,  we  think,  be  profaning  the  sanctity 
of  an  oath,  to  tender  it  to  a  man  who  had  no  present  sense  of  the 
obligations  it  imposed.  Indeed,  it  would  be  a  scandal  to  the  ad- 
ministration of  justice  to  allow,  for  a  moment,  the  rights  of  indi- 
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viduals  to  be  jeopardized  by  the  testimony  of  any  man  laboring 
under  the  beastly  sin  of  drunkenness.  *  *  *  We  cannot  with- 
hold our  approbation  of  the  firmness  the  magistrate  has  evinced 
on  this  occasion,  in  refusing  to  administer  an  oath  to  a  witness 
thus  circumstanced." 

Deaf  and  dumb  persons  are  sometimes  said  to  be  presumed  in- 
competent, and  that  the  burden  of  showing  them  competent  de- 
volves upon  the  person  who  offers  them  as  witnesses.  A  deaf  and 
dumb  witness  may  be  examined  by  means  of  signs  made  with  the 
fingers,  yet  it  is  a  better  mode  to  let  him  write  his  answers,  if  he 
is  capable  of  doing  so.  Morrison  v.  Lennard,  3  Carr.  &  Payne, 
127.  So  the  witness  may  be  examined  by  a  sworn  interpreter,  if 
that  course  is  advisable. 

There  is  no  precise  age  at  which  children  are  competent.  Their 
competency  depends  upon  their  intelligence,  judgment,  under- 
standing and  ability  to  comprehend  the  nature  and  effect  of  an 
oath.  People  v.  Linzey,  79  Hun,  23.  Children  of  seven,  eight  or 
nine  years  of  age  are  frequently  sworn  (see  Agnew  v.  JBrooMyn 
City  R.  Co.  5  IsT.  Y.  Supp.  756 ;  Jones  v.  Brooklyn,  B.  &  W.  E. 
R.  Co.  3  E".  Y.  Supp.  253,  21  St.  Rep.  169 ;  People  v.  Pustolha, 
149  K  Y.  570;  People  v.  Smith,  86  Hun,  485)  ;  and  there  is  so 
wide  a  difference  in  the  capacity  of  children,  that  many  of  them 
are  more  intelligent  at  nine  years  of  age,  than  others  are  at  ten  or 
twelve.  Children  of  fourteen  are  presumed  to  be  competent,  and 
those  who  are  younger  than  that  will  be  sworn,  if  they  are  really 
competent.  When  a  child  is  intelligent,  the  court  will  permit  him 
to  be  sworn  as  a  witness,  leaving  the  value  of  his  evidence  to  the 
jury.  When  a  child  under  fourteen  years  of  age  is  offered  as  a 
witness,  the  justice  should  examine  him,  so  as  to  ascertain  whether 
he  is  competent,  provided  such  a  request  is  made  by  the  opposite 
party.  People  v.  McNair,  21  Wend.  608;  People  v.  Linzey,  79 
Hun,  23.  If  the  child  is  naturally  intelligent,  but  does  not  fully 
understand  the  nature  of'  an  oath,  the  justice  may  instruct  him, 
by  informing  him  of  the  moral  obligations  and  of  the  legal  conse- 
quences of  false  swearing.  This  may  be  done  at  the  trial,  before 
swearing  the  witness.  "The  court  or  officer  may  examine  an  in- 
fant or  person  apparently  of  weak  intellect,  produced  before  it  or 
him  as  a  witness,  to  ascertain  his  capacity  and  the  extent  of  his 
knowledge;  and  may  inquire  of  a  person  produced  as  a  witness 
what  particular  ceremonies  in  swearing  he  deems  most  obligatory." 
Code  of  Civil  Pro.  §  850.     Whether  the  infant  has  the  requisite 
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capacity  and  intelligence  is  to  be  determined  by  the  trial  court  in 
the  exercise  of  a  sound  discretion,  and  this  discretion  will  not  be 
interfered  with  upon  appeal  except  upon  a  clear  showing  of  its 
abuse.    People  v.  Linzey,  79  Hun,  23. 

"A  person  who  has  been  convicted  of  a  crime  or  misdemeanor 
is,  notwithstanding  a  competent  witness  in  a  civil  or  criminal 
action  or  special  proceeding;  but  the  conviction  may  be  proved 
for  the  purpose  of  affecting  the  weight  of  his  testimony,  either  by 
the  record,  or  by  his  cross-examination,  upon  which  he  must  an- 
swer any  question  relevant  to  that  inquiry;  and  the  party  cross- 
examining  him  is  not  concluded  by  his  answer  to  such  a  question." 
Code  of  Civil  Pro.  §  832.  See  People  v.  McGloin,  91  K  Y.  241. 
Since  the  passage  of  the  section  of  the  Code  above  cited,  the  ques- 
tion as  to  the  credibility  of  the  witness  is  for  the  jury.  People  v. 
Chapleau,  121  N.  T.  266. 

Under  the  former  law,  few  rules  exercised  a  more  extensive 
influence  in  excluding  vntnesses  than  an  interest  in  the  event  of 
the  suit.  The  old  rule,  however,  no  longer  exists.  The  Code  pro- 
vides that,  "Except  as  otherwise  specially  prescribed  in  this  title, 
a  person  shall  not  be  excluded  or  excused  from  being  a  witness,  by 
reason  of  his  or  her  interest  in  the  event  of  an  action  or  special 
proceeding;  or  because  he  or  she  is  a  party  thereto;  or  the  hus- 
band or  wife  of  a  party  thereto,  or  of  a  person  in  whose  behalf  an 
action  or  special  proceeding  is  brought,  prosecuted,  opposed  or  de- 
fended." Code  of  Civil  Pro.  §  828.  This  section  of  the  Code, 
while  it  has  changed  the  old  rule  which  denied  the  competency  of 
a  party  to  the  record  to  testify  as  a  witness,  has  not  in  any  manner 
affected  the  question  of  the  credibility  of  the  party.  Ever  since 
parties  to  an  action  were  qualified  by  statute  to  testify  as  witnesses 
in  their  own  behalf,  a  distinction  has  uniformly  been  observed  be- 
tween their  testimony  and  that  of  a  wholly  disinterested  witness. 
While  the  testimony  of  disinterested  witnesses  who  are  neither 
impeached  nor  discredited  must  be  credited,  that  of  witnesses  who 
aue  parties  to  the  action,  by  reason  of  their  interest  in  the  result, 
is  ordinarily  to  be  considered  by  a  jury,  in  order  that  they  may 
determine  what  effect,  if  any,  such  interest  should  have  upon  their 
credibility.  And  it  has  been  held  many  times  that  although  the 
testimony  of  a  party  to  an  action  be  uncontradicted,  his  interest 
presents  a  question  as  to  credibility  which  the  jury  must  pass  upon. 
Goldsmith  v.  Coverly,  75  Hun,  48  ;  Elwood  v.  Western  Union  Tel. 
Co.  45  ISr.  Y.  553;  Kavanagh  v.  Wilson,  70  JST.  Y.  177;  Gilder- 
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sleeve  v.  Landon,  73  N.  Y.  609 ;  WohlfaJirt  y.  Beckert,  92  IST.  T. 
490,  497;  Honegger  v.  Wettstein,  94  1^.  Y.  252,  261;  Sheridan  v. 
Mai/or,  8  Hun,  424;  Sarmac  &  L.  P-  R.  R.  Co.  v.  Arnold,  167 
N.  Y.  368.  In  actions  Avhere  corporations  are  parties  the  same 
rule  has  heen  applied  to  the  testimony  of  its  ofScers.  Canajoharie 
Bank  v.  Diefendorf,  123  K  Y.  191,  200;  Joy  v.  Diefendorf,  130 
N.  Y.  6.  But  there  may  be  cases  in  which  the  uncontradicted 
testimony  of  a  party  should  be  accepted  as  true.  See  Van  Nos- 
trand  v.  Hubbard,  35  App.  Div.  201;  Denton  v.  Carroll,  4  App. 
Div.  534;  Strong  v.  Walton,  47  App.  Div.  114;  Kelly  v.  Bur- 
roughs, 102  K  Y.  95. 

One  exception  to  the  general  rule  that  no  person  is  to  be  ex- 
cluded or  excused  from  being  a  witness  by  reason  of  interest  in 
the  event  of  an  action  or  special  proceeding  or  by  reason  of  being 
a  party  thereto  is  found  in  section  829  of  the  Code  of  Civil  Pro- 
cedure.    That  section  provides  as  follows : 

"Upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits  of 
a  special  proceeding,  a  party  or  person  interested  in  the  event,  or  a 
person  from,  through  or  under  whom  such  a  party  or  interested 
person  derives  his  interest  or  title  by  assignment  or  otherwise,  shall 
not  be  examined  as  a  witness  in  his  own  behalf  or  interest,  or  in 
behalf  of  the  party  succeeding  to  his  title  or  interest  against  the 
executor,  administrator  or  survivor  of  a  deceased  person,  or  the 
committee  of  a  lunatic,  or  a  person  deriving  his  title  or  interest 
from,  through,  or  under  a  deceased  person  or  lunatic,  by  assign- 
ment or  otherwise  concerning  a  personal  transaction  or  communica- 
tion between  the  witness  and  the  deceased  person  or  lunatic,  except 
where  the  executor,  administrator,  survivor,  committee  or  person 
so  deriving  title  or  interest  is  examined  in  his  own  behalf,  or  the 
testimony  of  the  lunatic  or  deceased  person  is  given  in  evidence 
concerning  the  same  transaction  or  communication.  A  person  shall 
not  be  deemed  interested  for  the  purposes  of  this  section  by  reason 
of  being  a  stockholder  or  officer  of  any  banking  corporation  which 
is  a  party  to  the  action  or  proceeding,  or  interested  in  the  event 
thereof." 

A  careful  reading  of  this  section,  and  the  decisions  under  it,  will 
show: 

First.  That  a  party  or  person  interested  in  the  event  of  an  action 
or  special  proceeding,  etc.,  is  not  incompetent  as  a  witness  unless 
he  is  called  to  testify  in  his  own  behalf  or  interest  or  in  behalf  of 
the  party  succeeding  to  his  title  or  interest.    Nearpass  v.  Oilman, 
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16  Hun,  121 ;  Allis  v.  Stafford,  14  Hun,  418 ;  Church  v.  Ilowdrd, 

17  Hun,  5;  Carpenter  y.  Soule,  88  IsT.  Y.  251;  Albany  County 
Savings  Bank  v.  McCarty,  149  E".  Y.  71,  84 ;  Matter  of  Potter, 
161  K  Y.  84;  Matter  of  Hedges,  57  App.  Div.  48,  54;  Meislahn 
V.  Meislahn,  56  App.  Div.  566. 

Second.  A  person  not  a  party  to  the  action  or  proceeding  is  not 
incompetent  as  a  witness  under  this  section  unless  he  has  a  legal 
interest  in  the  event;  that  is,  unless  he  will  gain  or  lose  by  the 
event,  either  directly,  as  in  money,  or  indirectly,  because  the  record 
could  be  used  as  evidence  for  or  against  him.  Eisenlord  v.  Clum, 
126  ISr.  Y.  552;  Albany  County  Savings  Bank  v.  McCarty,  149 
li.  Y.  71 ;  Lecour  v.  Importers  &  Traders'  Nat.  Bank,  61  App. 
Div.  163;  liobart  v.  Hobart,  62  IST.  Y.  80;  Beakes  v.  De  Cunha, 
126  ]Sr.  Y.  293 ;  Nearpass  v.  Gilmrni,  104  K  Y.  506 ;  Wallace  v. 
Straus,  113  ]Sr.  Y.  238;  Connelly  v.  O'Comwr,  117  N.  Y.  91. 
The  fact  that  the  witness  is  entitled  to  bring,  or  contemplates  bring- 
ing, a  similar  action  on  his  own  behalf  does  not  disqualify  him  as 
a  witness.  Bix  v.  Hunt,  16  App.  Div.  540;  Meislahn  v.  Meislahn, 
56  App.  Div.  566;  Baxter  v.  Baxter,  13  App.  Div.  65.  The  in- 
terest which  will  disqualify  must  be  something  more  than  an  in- 
terest in  the  question  involved;  and  it  must  be  a  present,  certain 
and  vested  interest,  and  not  one  that  is  uncertain,  remote  or  con- 
tingent, lb.;  Bouton  v.  Welch,  59  App.  Div.  288  ;  Baxter  v.  Bax- 
ter, 13  App.  Div.  65.  An  interest  as  an  officer  or  stockholder  of  a 
banking  corporation  which  is  a  party  to  the  action  or  proceeding, 
or  interested  in  the  event  thereof,  does  not  disqualify  a  person  as  a 
witness.    Code  of  Civil  Pro.  §  829. 

Third.  A  party  or  person  interested  in  the  event  of  the  action 
or  proceeding  is  not  incompetent  as  a  witness  under  the  statute 
unless  he  is  called  to  give  testimony  against  the  executor,  ad- 
ministrator or  survivor  of  a  deceased  person,  or  the  committee  of 
a  lunatic,  or  a  person  deriving  his  title  or  interest  from,  through 
or  under  a  deceased  person  or  lunatic  by  assignment  or  otherwise. 
A  maker  of  a  note  or  the  acceptor  of  a  bill,  negotiating  his  own 
paper,  or  procuring  it  to  be  discounted,  is  not  an  assignor  of  a  note 
or  bill.  It  is  an  original  contract  with  the  party  taking  the  bill  or 
note  and  not  the  assignment  of  the  obligation  to  third  parties. 
Comstock  V.  Hier,  73  IST.  Y.  269.  See  Wilcox  v.  Corwin,  117 
E".  Y.  500,  504.  Thus,  if  A.  makes  a  promissory  note  payable  to 
the  order  of  B.,  and  B.  indorses  it,  and  then  A.  negotiates  it  with 
C.    A.  is  not  the  assignor  of  C.     But  if  A.  makes  a  promissory 
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note  payable  to  the  order  of,  and  indorsed  by  P.,  and  this  is  sub- 
sequently indorsed  by  C,  and  by  him  transferred  to  D.,  D.  is  the 
assignee  of  C,  and  P.  is  the  person  "from,  through  or  under" 
whom  D.  drives  his  title.  Richards  v.  WarneVj  13  Hun,  13.  A 
son  derives  no  title  or  interest  from,  through  or  under  his  mother 
to  the  real  property  of  which  his  father  died  seized.  Eisenlord  v. 
Clum,  126  N.  Y.  552.  A  mortgagee  of  chattels,  suing  the  per- 
sonal representative  of  a  decedent  for  the  conversion  by  the  de- 
cedent of  the  chattel  in  his  lifetime,  cannot  call  his  mortgagor  to 
prove  a  transfer  of  the  chattel  by  the  mortgagor  to  the  decedent, 
since  the  plaintiff  derives  his  title  through  the  proposed  witness. 
Beck  V.  Cooke,  27  Misc.  185.  Where  a  husband  sues  to  recover  for 
services  rendered  for  a  decedent  by  himself  and  wife,  the  wife  may 
testify  to  conversation  which  took  place  between  her  husband  and 
the  decedent  and  in  which  she  took  part,  for  the  reason  that  while 
the  husband  is  entitled  to  charge  for  his  wife's  services  he  does  not 
derive  his  claim  to  them  from  or  under  her.  Hopkins  v.  Clark,  90 
Him,  4;  Porter  v.  Dunn,  131  IST.  Y.  314.  See  Matter  of  Mallory, 
13  Misc.  595.  So  where  by  previous  agreement  between  husband 
and  wife  the  wife  is  to  receive  the  compensation  for  the  board  of 
a  testatrix,  the  claim  of  the  wife  for  such  compensation  is  not 
derived  through  the  husband  and  he  is  a  competent  witness  in  her 
behalf.  Lashaw  v.  Croissant,  88  Hun,  206 ;  Sands  v.  Sparling,  82 
Hun,  401. 

Fourth,.  A  party  or  person  interested  in  the  event  of  the  action 
or  proceeding  is,  in  any  event,  only  disqualified  by  the  statute  from 
being  examined  as  a  witness  concerning  a  personal  transaction  or 
communication  between  the  witness  and  the  deceased  person  or 
lunatic.  If  the  evidence  sought  from  the  witness  does  not  relate 
to  any  personal  transaction  or  communication  with  the  deceased 
person  or  lunatic  the  statute  does  not  render  the  witness  incom- 
petent to  testify.  Hamlin  v.  Stevens,  59  App.  Div.  522 ;  Cowan 
V.  Davenport,  30  App.  Div.  130;  Greer  v.  Greer,  58  Hun,  251. 
Thus,  a  party  to  the  action  or  a  person  interested  in  the  event  is 
competent  to  testify  that  he  saw  a  person,  since  deceased,  at  a  place 
specified.  Ih.  So  he  is  competent  to  testify  to  a  conversation  had 
in  his  presence,  in  which  he  took  no  part,  between  a  person  since 
deceased  and  another  person.  O'Brien  v.  Weiler,  140  IST.  Y.  281  • 
Cary  v.  White,  59  K  Y.  336  ;  Simmons  v.  Havens,  101  K  Y.  427. 
So  such  person  is  competent  to  prove  that  the  signature  to  a  deed 
is  in  the  handwriting  of  a  person  deceased.     lb.     Evidence  by  a 
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plaintiff  as  to  a  conversation  witli  the  defendant,  still  living,  in 
regard  to  the  existence  of  a  deed,  is  not  objectionable  under  Code 
of  Civil  Procedure,  section  829,  as  involving  a  personal  transac- 
tion with  the  alleged  grantor  in  such  deed,  who  is  deceased.  Law- 
yer V.  White,  198  IST.  Y.  318.  But  books  containing  the  accounts 
between  a  decedent  and  a  person  making  a  claim  against  his  es- 
tate are  held  to  constitute  a  personal  transaction  within  the  pro- 
hibition of  the  statute  in  that  testimony  of  a  claimant  as  to  their 
correctness  is  not  competent.  Davis  v.  Seaman,  64  Hun,  572; 
Wright  v.  Hichs,  61  App.  Div.  489. 

Fifth.  If  an  executor,  who  is  a  plaintiff,  testifies  in  his  own 
behalf  to  a  personal  transaction  between  the  deceased  and  the  de- 
fendant, then  the  defendant  becomes  a  competent  witness  in  his 
own  behalf  with  respect  to  the  same  transaction,  but  not  to  other  or 
different  transactions.  Martin  v.  Hillen,  142  N.  Y.  140;  Mc- 
Laughlin V.  Webster,  141  ]!f.  Y.  76 ;  Rogers  v.  Rogers,  153  1^.  Y. 
348.  Such  a  case  falls  within  the  exception  of  the  statute.  See 
Code  of  Civil  Pro.  §  829.  And  in  a  case  not  coming  within  the 
exception  of  the  statute,  in  that  the  personal  representative  is  not 
examined  in  his  own  behalf  or  othervsdse,  if  the  personal  repre- 
sentative calls  the  adverse  party  as  a  witness  and  examines  him  as 
to  a  particular  part  of  a  communication  or  transaction  had  with 
the  decedent,  the  party  so  examined  may,  as  a  witness  in  his  own 
behalf,  give  the  whole  of  the  communication  or  transaction  bearing 
upon  or  tending  to  explain  or  qualify  the  particular  part  to  which 
the  examination  of  the  other  party  was  directed.  Section  829  of 
the  Code  was  not  intended  to  abrogate  this  principle  in  the  law  of 
evidence  founded  upon  obvious  equity  and  justice.  Nay  v.  Curley, 
113  N.  Y.  575 ;  Merritt  v.  Campbell,  79  IST.  Y.  625.  And  see 
Mercantile  Safe  Deposit  Co.  v.  Dimon,  55  App.  Div.  538.  And 
the  courts  have  gone  still  further  and  held  that  where  the  plaintiff, 
an  administratrix,  in  an  action  to  recover  for  merchandise  sold, 
called  the  defendant  to  testify  that  he  purchased  sxich  merchandise, 
the  defendant  was  not  prevented  by  section  829  of  the  Code  from 
testifying  on  his  cross-examination  that  he  paid  the  plaintiff's  in- 
testate for  the  merchandise,  although  the  sale  and  the  payment 
were  on  different  days,  and  were  different  transactions  vnthin  the 
meaning  of  that  section.  Mahoney  v.  Jones,  35  App.  Div.  84. 
It  was  also  held  that  when  the  plaintiff  called  the  defendant  as  a 
witness  to  testify  in  her  behalf,  she  clothed  him  with  competency  to 
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testify  generally  like  any  other  witness  and  waived  her  objection, 
at  least  in  part.    Ih. 

Sixth.  The  statute  does  not  debar  a  party  or  interested  person 
from  testifying  concerning  a  personal  transaction  or  communica- 
tion between  the  witness  and  a  deceased  person  or  lunatic  where 
the  testimony  of  the  lunatic  or  deceased  person  is  given  in  evidence 
concerning  the  same  transaction  or  communication.  By  "testi- 
mony" of  the  deceased  person  is  meant  the  sworn  statements  of 
the  deceased  made  on  some  prior  occasion  as  distinguished  from 
evidence,  which  may  be  either  documentary  or  oral.  Matter  of 
Callister,  153  N.  Y.  294.  When  a  promissory  note  or  other  in- 
strument executed  by  a  deceased  person  is  read  in  evidence  by 
those  who  represent  him,  this  does  not  authorize  the  living  party 
to  the  document  to  testify  to  whatever  was  said  and  done  when  it 
was  executed.  While  siich  a  document  may  be  evidence,  it  is  not 
testimony.  lb.  So  where  a  plaintiff  has  proved  by  third  parties 
the  declarations  of  a  deceased  grantor  made  at  a  different  time  and 
upon  another  occasion  than  the  transaction  between  the  deceased 
and  the  defendant,  those  declarations,  so  proved,  do  not  become  the 
testimony  of  the  deceased  given  in  evidence  within  the  meaning  of 
the  statute,  and  do  not  open  the  door  for  the  admission  of  what 
would  otherwise  be  plainly  incompetent  evidence  under  the  stat- 
ute.   Lyon  V.  Richer,  141  K  Y.  225. 

Seventh.  The  statute  excludes  all  testimony  on  the  part  of  a 
surviving  or  interested  party  "concerning  a  personal  transaction" 
with  the  deceased.  This  prohibition  cannot  be  evaded  by  any  in- 
direction, as  by  offering  testimony  of  some  negative  fact.  When 
it  appears  that  there  was  a  personal  transaction  and  that  the  testi- 
mony offered  tends  to  show  either  what  did  take  place  or  what  did 
not,  it  must  be  excluded.  Boyd  v.  Boyd,  164  IST.  Y.  234,  243 ; 
Grey  v.  Grey,  47  JST.  Y.  552 ;  Clift  v.  Moses,  112  N.  Y.  426 ;  Mc- 
Kenna  v.  Bolger,  49  Hun,  259;  Oliver  v.  Freligh,  36  Hun,  633; 
O'Connor  v.  Ogdensburg  Banic,  51  App.  Div.  70 ;  Walsh  v.  Mc- 
Ardle,  78  Hun,  411.  But  here  the  prohibition  ends.  The  statute 
does  not  preclude  a  party  from  testifying  to  extraneous  facts  and 
circumstances  which  tend  to  show  that  a  witness  who  has  testified 
affirmatively  to  a  personal  communication  or  transaction  between 
the  survivor  and  the  deceased  has  testified  falsely,  or  that  it  is  im- 
possible that  his  statement  can  be  true,  as,  for  instance,  that  the 
survivor  was  at  the  time  absent  from  the  country  when  the  trans- 
action is  stated  to  have  occurred.    So  long  as  the  survivor  refrains 
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from  testifying  as  to  anything  that  passed,  or  did  not  pass,  person- 
ally between  himself  and  the  deceased,  it  is  not  a  valid  objection 
to  his  testimony  that  the  facts  which  be  states  bear  upon  the  issue 
whether  or  not  the  personal  transaction  in  question  took  place,  or 
upon  the  truth  of  the  testimony  by  which  such  transaction  is  sought 
to  be  proved  against  him.  Plinney  v.  Orth,  88  N.  Y.  447.  The 
surviving  party  may  testify  that  the  witness,  who  has  sworn  to  a 
conversation  had  between  the  party  and  the  deceased,  at  an  office 
specified,  was  never  present  at  that  office  when  any  conversation 
took  place  between  the  party  and  the  deceased.  Ih.  And  see 
Cowan-  V.  Davenport,  30  App.  Div.  130;  Lewis  v.  Merritt,  98 
jST.  Y.  206 ;  Wilson  v.  Reijnolds,  98  N.  Y.  640. 

The  words  "concerning  a  personal  transaction"  are  not  to  be 
so  broadly  construed  as  to  exclude  the'  evidence  of  facts  not  con- 
stituting the  transaction  and  not  proving  any  communication  b& 
tween  the  parties,  and  which  had  nothing  to  do  Avith  their  negotia- 
tions. And  when  border  questions  arise  and  lines  of  distinction 
are  to  be  drawn,  it  should  be  kept  in  view  that  the  spirit  and  pur- 
pose of  this  section  of  the  Code  is  to  promote  equality  and  to  pre- 
vent undue  advantage.  Hard  v.  Ashley,  117  ~N.  Y.  606.  A  party 
may  testify  that  at  the  time  he  signed  an  agreement  he  believed 
and  relied  upon  the  statements  which  the  other  party  to  the  agree- 
ment, since  deceased,  had  made  to  him,  as  such  reliance  and  belief 
does  not  involve  a  personal  transaction  with  the  deceased  within 
the  meaning  of  the  Code.    lb. 

The  words  "personal  transaction"  do  not  mean  private  trans- 
action. Howell  V.  Taylor,  11  Hun,  214;  Hatch  v.  Peugnet,  64 
Barb.  189;  Byerer  v.  Smith,  55  App.  Div.  405. 

Where  the  wife  is  a  party,  the  husband  is  not  rendered  incom- 
petent as  a  witness  in  her  behalf  merely  from  the  fact  that  he 
acted  as  her  agent.     Whitman  v.  Foley,  125  IST.  Y.  651. 

To  warrant  the  exclusion  of  the  evidence  of  a  party  under  sec- 
tion 829  of  the  Code,  his  disqualification  must  clearly  appear  and 
not  be  a  matter  of  inference.  lb.  The  burden  is  upon  the  party 
objecting  to  show  the  disqualification.     Riegle  v.  Bratt,  78  Hiin, 

532. 

Husbands  and  wives  were  not  formerly  permitted  to  be  witnesses 
for  or  against  each  other.  Now,  a  person  cannot  be  excluded  or 
excused  from  being  a  witness  because  he  or  she  is  the  husband  or 
wife  of  a  party  to  the  action  or  proceeding.  Code  of  Civil  Pro. 
§  828.  But  the  Code  also  provides  as  follows:  "A  husband  or 
116 
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Avife  is  not  competent  to  testify  against  the  other,  upon  the  trial  of 
an  action,  or  the  hearing  upon  the  merits  of  a  special  proceeding, 
founded  upon  an  allegation  of  adultery,  except  to  prove  the  mar- 
riage or  disprove  the  allegation  of  adultery."  Code  Civil  Proc.  sec. 
831.  But  it  has  been  held,  that  a  wife  sued  for  a  divorce  is  not 
limited  as  to  her  testimony  to  mere  denial  of  adultery.  She  may 
testify  as  to  facts  showing  connivance  or  collustion.  O'Hara  v. 
O'Ham,  136  App.  Div.  378;  Stevens  v.  Stevens,  54  Hun,  490; 
Huntla-y  v.  Hunttay,  73  Hun,  261.  "A  husband  or  wife  shall  not 
be  compelled,  or  without  the  consent  of  the  other  if  living,  allowed 
to  disclose  a  confidential  communication  made  by  one  to  the  other 
during  marriage.  In  an  action  for  criminal  conversion,  the  plain- 
tiff's wife  is  not  a  competent  witness  for  the  plaintiff,  but  she  is  a 
competent  witness  for  the  defendant,  as  to  any  matter  in  contro- 
versy ;  except  that  she  cannot,  without  the  plaintiif's  consent,  dis- 
close any  confidential  communication  had  or  made  between  herself 
and  the  plaintiff."  Code  of  Civil  Pro.  §  831.  See  People  v. 
Hayes,  140  X.  Y.  484. 

An  attorney  or  counselor  is  a  competent  witness  in  favor  of  the 
party  in  whose  behalf  he  is  acting.  Rohmson  v.  Dauchy,  3  Barb. 
21 ;  Little  v.  McKeon,  1  Sandf.  607.  But  in  the  case  just  cited  the 
court  used  the  following  language  as  to  the  propriety  of  such  a 
practice :  "As  to  the  effect  of  this  practice  upon  the  character  of 
the  bar,  we  think  the  evil  will  work  its  own  cure.  Attorneys,  as 
well  as  counselors,  of  standing  and  character,  will  never,  except  in 
extreme  cases,  present  themselves  before  a  jury  as  witnesses  in 
their  own  causes  on  litigated  questions,  and  in  such  cases  only  be- 
cause of  some  unforeseen  necessity.  Those  gentlemen  of  the  bar, 
who  habitually  suffer  themselves  to  be  nsed  as  witnesses  for  their 
clients  soon  become  marked  both  by  their  associates  and  the  courts, 
and  forfeit  in  character  more  than  will  ever  be  compensated  to 
them  by  success  in  such  clients'  controversies."  Little  v.  McKeon, 
1  Sandf.  609. 

"An  attorney  or  counselor-at-law  is  not  allowed  to  disclose  a  com- 
munication made  by  his  client  to  him,  or  his  advice  given  thereon 
in  the  course  of  his  professional  employment ;  nor  will  any  clerk, 
stenographer  or  other  person  employed  by  such  attorney  or  coun- 
selor be  allowed  to  disclose  any  such  communication  or  advice 
given  thereon."    Code  of  Civil  Pro.  §  835. 

An  attorney  will  not  be  permitted  to  testify  to  the  contents  of 
a  will  that  he  drew  for  his  client,  unless  the  client  has  waived  his 
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privilege.  Where  the  oral  testimony  of  the  attorney  is  not  ad- 
missible, a  copy  of  the  will  which  he  had  made,  is  not  admissible. 
Matter  of  Cunnion,  135  App.  Div.  864.  An  attorney  acting  mere- 
ly in  the  management  of  a  client's  property  or  as  a  depository 
thereof  is  not  exercising  a  professional  function,  and  is  not  ex- 
cused from  testifying  as  to  his  management  of  the  client's  property 
and  his  possession  thereof.  Hoiue  v.  Stuart,  124  IST.  Y.  Supp. 
416.  In  order  that  this  section  should  apply,  it  is  inherently 
necessary  that  the  communication  made  by  the  client  to  the  at- 
torney or  to  the  clerk  should  be  secret  and  confidential.  If  the 
client  chooses  to  make  the  communication  open,  so  that  others 
may  hear,  it  ceases  to  be  such  a  communication  as  is  entitled  to 
protection.  People  v.  Buchanan,  145  JST.  Y.  1,  26 ;  Lecour  v.  Im- 
porters d  Traders'  Nat.  Bank,  61  App.  Div.  163,  169.  The  sub- 
ject of  privileged  communications  will  be  noticed  more  fully  in 
another  part  of  this  chapter. 

No  person  shall  be  rendered  incompetent  to  be  a  witness  on 
account  of  his  opinions  on  matters  of  religious  belief.  Const., 
art.  I,  §  3.  But  notwithstanding  the  Constitution  makes  all  per- 
sons competent  witnesses,  whether  they  are  believers  in  a  Supreme 
Being,  or  are  atheists  or  infidels,  yet  a  party  against  whom  a  wit- 
ness is  called  may  interrogate  him  on  his  cross-examination  as  to 
his  opinions  on  matters  of  religious  belief,  and  may  show  by  him, 
if  he  can,  that  he  does  not  believe  in  the  existence  of  a  God  who 
will  punish  false  swearing.  Stanhro  v.  Hophins,  28  Barb.  265. 
And  if  he  entertains  such  a  belief  the  jury  may  take  that  fact  into 
account  in  estimating  the  credit  which  should  be  given  to  the  wit- 
ness, li. 

Objections  to  the  competency  of  a  witness  ought  to  he  taken 
before  he  is  sworn  in  chief,  especially  if  the  ground  of  objection  is 
known  at  that  time.  In  such  a  case,  if  no  objection  is  taken  before 
the  examination  of  the  witness,  his  evidence  will  be  considered. 

§  4.  Admissions  and  Declarations. 

In  all  litigations  the  law  regards  the  deliberate  admissions  of  a 
party  to  the  action.  The  value  and  importance  of  an  admission, 
however,  is  much  influenced  by  the  circumstances  under  which  it 
was  made. 

Where  the  parties  mutually  agree  upon  a  statement  of  facts  and 
submit  the  legal  questions  arising  theron  to  the  court  for  adjudica- 
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tion,  the  admissions  will  be  conclusive  for  that  purpose.  So  facts 
admitted  by  the  pleadings  are  to  be  taken  as  true.  A  fact  thus 
admitted  need  not  be  proved  {Walrod  v.  Bennett,  6  Barb.  145), 
and  no  evidence  is  admissible  to  contradict  it.  Crosbie  v.  Leary,  6 
Bosw.  313 ;  ^¥<llrod  v.  Bennett,  6  Barb.  145 ;  Bridge  v.  Pay  son,  5 
Sandf.  210 ;  Bobbins  v.  Codman,  4  E.  D.  Smith,  315  ;  Van  Dyke  v. 
Maguire,  57  N.  Y.  429.  "That  what  the  parties  have  agreed  to 
in  their  pleadings  shall  be  admitted  though  the  jury  find  other- 
wise," is  an  ancient  rule  not  to  be  departed  from  except  in  eases 
Avhere  an  amendment  has  been  ordered.    Ih. 

The  rule  governing  the  effect  of  admissions  contained  in  a  plead- 
ing requires  that  the  matter  shall  be  taken  as  a  whole,  and  the  ad- 
mission is  limited  by  any  statement  therein  which  qualifies  or 
explains.  Gidersleeve  v.  Landon,  73  IST.  Y.  609 ;  Oakley  v.  Oak- 
ley, 69  Hun,  121,  144  X.  Y.  637 ;  Grant  v.  Pratt  &  Iximbert,  52 
App.  Div.  540.  The  admission  cannot  be  extended  beyond  its  fair 
import.  Duschnes  v.  Heyman,  2  App.  Div.  354.  And  the  same 
rule  is  applicable  to  any  written  admission  connected  with  other 
matters  in  the  same  writing  or  referred  to  therein.  Grant  v.  Pratt 
l(-  Lambert,  52  App.  Div.  540.  ^Notwithstanding  the  service  of  an 
amended  answer  omitting  admissions  made  in  the  original  answer, 
the  original  answer  is  competent  evidence  to  prove  the  admissions. 
Breeze  v.  Graves,  67  App.  Div.  322 ;  New  York  &  Lake  Cham- 
plain  Travis.  Co.  v.  Hurd,  44  Hun,  17.  And  the  rule  is  not 
changed  by  the  facts  that  the  admissions  were  made  by  adminis- 
trators, defendants,  and  charged  the  estate  in  their  hands  as  such, 
and  that  the  matter  was  a  personal  transaction  with  their  intestate, 
of  which  they  had  no  personal  knowledge,  this  fact  going  to  the 
weight  rather  than  to  the  admissibility  of  the  evidence.     lb. 

An  illustration  or  two  will  be  sufficient  to  show  when  a  fact  is 
conclusively  admitted  by  the  pleadings.  Suppose  an  action  to  be 
brought  upon  a  promissory  note,  which  is  set  ovX  in  the  complaint, 
with  the  necessary  allegations,  showing  a  right  of  action  against 
the  defendant,  and  that  the  only  defense  interposed  is  payment, 
or  a  set-off.  In  such  a  case  the  making  of  the  note  for  value  is 
conclusively  admitted.  It  need  not  be  proved,  and  no  evidence  in 
contradiction  of  such  facts  is  admissible.  Gregory  v.  Trainer,  4 
E.  D.  Smith,  58.  Again,  suppose  that  a  demurrer  is  interposed 
to  a  complaint  or  an  answer,  upon  the  ground  that  the  facts  stated 
do  not  state  a  cause  of  action  or  a  ground  of  defense.  In  such  a 
ease  the  demurrer  admits  the  truth  of  all  the  material  allegations, 
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which  are  well  pleaded.  Darling  v.  Brewster,  55  IsT.  Y.  667; 
Cutter  V.  Wright,  22  IST.  Y.  472.  An  admission  made  by  the  plead- 
ings need  not  be  an  express  one.  If  no  denial  is  interposed,  but  an 
aiErmative  defense  is  set  up,  the  truth  of  the  facts  alleged  in  the 
complaint  will  be  admitted.  Gregory  v.  Trainor,  4  E.  D.  Smith, 
58.  So  where  a  denial  is  partial,  the  facts  not  denied  will  stand 
admitted.     Fairchild  v.  Rushmore,  8  Bosw.  698. 

Where  a  party  to  an  action  has  made  admissions  of  facts  ma- 
terial to  the  issue  in  the  action,  it  is  always  competent  for  the  ad- 
verse party  to  give  them  in  evidence,  and  it  matters  not  whether 
the  admissions  were  in  writing,  or  by  parol,  nor  when,  nor  to  whom 
they  were  made.  They  are  received  in  evidence  because  of  the 
great  probability  that  a  party  would  not  admit  or  state  anything 
against  himself  or  his  own  interest  unless  it  was  true.  This  rule 
applies  to  a  pleading  of  a  party,  although  in  another  action  and 
with  other  parties  if  it  be  shown  that  the  admissions  were  inserted 
in  the  pleading  with  his  knowledge  and  sanction,  or  by  his  direc- 
tion. Cooh  v.  Barr,  44  ^.  Y.  156 ;  Reed  v.  McCord,  160  IS^".  Y. 
330,  341;  Eisenlovd  v.  Clwn,  126  K  Y.  552,  559. 

In  an  action  for  damages  caused  by  a  truck,  the  statements  of 
defendant  as  to  his  ownership  of  the  truck  or  his  connection  with 
the  accident  were  competent  as  admissions.  Frederick  Figge  Co. 
V.  Stevenson,  138  iST.  Y.  Supp.  98.  The  admission  by  the  presi- 
dent of  a  corporation  of  the  ownership  of  a  horse  which  had  in- 
jured plaintiff  is  binding  on  the  corporation,  and  evidence  of  such 
an  admission  is  admissible.  Quinn  v.  North  Sand  Co.  140  IN". 
Y.  Supp.  390.  But  this  rule  must  be  taken  with  the  qualification 
that  a  statement  made  by  a  plaintiff  of  facts  that  third  parties  had 
told  him  concerning  the  matter  in  controversy  cannot  be  given  in 
evidence  against  him  as  an  admission  of  the  tinath  of  the  facts. 
Stephens  v.  Yromcm,  16  N.  Y.  381.  And  statements  contained 
in  a  verified  pleading  in  another  action,  when  made  on  information 
and  belief,  are  not  competent  evidence  as  admissions.  Mayor  v. 
Fay,  53  Hun,  553.  See  Geraty  v.  National  Ice  Co.  16  App.  Div. 
174,  181.  "The  channel  through  which  hearsay  evidence  comes 
does  not  change  its  nature;  it  continues  hearsay  evidence,  and  in- 
admissible, though  repeated  by  a  party  to  the  suit  as  mere  hear- 
say." Stephens  v.  Vroman,  16  IST.  Y.  381.  But  where  a  matter 
is  stated  as  a  fact,  even  though  the  party  stating  it  had  not  per- 
-ional  knowledge  of  the  subject,  it  is  competent  evidence  as  an  ad- 
mission.    Shaddock  v.  Town  of  Clifton,  22  Wis.  114;  Chapman 
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V.  Chicago  &  Northwestern  R.  R.  Co.  26  Wis.  295;  Reed  v.  Mc- 
Cord,  18  App.  Div.  381,  386,  160  K  Y.  330,  341;  Lecour  v. 
Importers  &  Traders'  Nat.  Bank,  38  App.  Div.  384. 

An  admission  in  an  answer  of  the  execution  of  a  deed  extends 
to  the  signing,  sealing  and  delivery.  Thorp  v.  Keokuh  Coal  Co. 
48  jST.  Y.  253 ;  Rohert  v.  Good,  36  K  Y.  408.  But  in  an  action  to 
recover  damages  sustained  from  the  bite  of  a  dog,  where  the  com- 
plaint alleges  that  the  defendant  "was  the  owner  of  a  certain  dog" 
and  that  "the  defendant's  said  dog  bit  the  plaintiff,"  an  admission 
in  the  answer  that  the  defendant  was  the  owner  of  a  dog,  followed 
by  a  denial  of  the  other  allegations,  is  not  an  admission  that  the 
defendant  was  the  owner  of  the  dog  that  bit  the  plaintiff.  Lynt  v. 
Moore,  5  App.  Div.  487 

There  is  another  class  of  admissions  which  it  is  important  to 
notice.  If  all  the  facts  in  the  case  are  put  in  issue  by  the  plead- 
ings, the  law  will  require  each  party  to  establish  his  side  of  the 
case  by  sufficient  proofs.  This,  however,  is  not  always  done  by 
calling  witnesses.  It  sometimes  happens  that  each  party  is  willing 
to  concede  or  admit  the  truth  of  many  of  the  facts  of  the  case,  for 
the  purpose  of  expediting  the  trial,  or  for  some  other  object.  If 
these  facts  are  voluntarily  and  deliberately  stated  and  admitted  in 
open  court,  for  the  purposes  of  the  trial,  they  are  not  only  com- 
petent, but  conclusive  evidence  of  the  truth  of  the  facts  so  ad- 
mitted. The  same  rule  applies  where  a  single  fact  is  admitted  by 
either  party.  And  when  an  absolute  and  unqualified  admission  is 
made  in  a  pending  cause,  whether  by  written  stipulation  of  the 
attorney,  or  as  a  matter  of  proof  on  the  hearing,  it  cannot  be  re- 
tracted on  a  subsequent  trial  unless  by  leave  of  the  court.  Owen  v. 
Cawley,  36  N.  Y.  600.  A  return  by  a  justice  on  appeal  will  al- 
ways be  evidence  of  the  admissions  of  the  parties  on  the  hearing  be- 
fore him.    Rawson  v.  Adams,  17  Johns.  130. 

It  is  a  general  rule,  that  the  admissions  of  a  party  to  the  action 
are  evidence  against  him.  The  exceptions  to  the  rule  will  be  here- 
after noticed.  The  statements  which  a  party  has  made  under  oath 
as  a  witness  are  competent  evidence  against  him  as  an  admission. 
Tooker  v.  Gormer,  2  Hilt.  71 ;  Pickard  v.  Collins,  23  Barb.  444. 
Where  it  is  shown  that  two  parties  were  acting  together  in  a  certain 
transaction,  the  declarations  of  one  were  competent  as  evidence 
against  the  other.  Miller  v.  Harris,  117  App.  Div.  395.  Declar- 
ations of  the  plaintiff  contrary  to  his  claim  in  suit  are  admissible 
against  him.     Goldberg  v.  Weinberger,  115  I^.  Y.  Supp.  1098. 
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Such  evidence  may  be  given  for  the  purpose  of  showing  that  the 
party  swore  on  a  former  trial  to  statements  which  he  contradicts 
on  a  subsequent  trial.  Fickard  v.  Collins,  23  Barb.  44il:.  And  the 
evidence  given  on  the  former  trial  may  be  proved  by  any  person 
who  heard  it,  though  the  party  himself  cannot  be  compelled  to 
state  what  he  swore  to  on  the  former  trial,  since  it  might  aid  in  a 
prosecution  against  him  for  perjury.  Ih.  Testimony  given  on 
a  former  trial  as  a  witness  by  a  party  since  deceased  may  be  read 
by  the  adverse  party  from  the  printed  case  on  appeal  as  an  ad- 
mission or  declaration  of  the  party.  Slembach  v.  Friedman,  75 
App.  Div.  418.  And  the  testimony  of  a  party  at  a  former  trial 
may  be  proven  by  the  recollection  of  any  person  who  heard  it, 
and  who  will  undertake  to  narrate  it  correctly.  McBorie  v.  Mon- 
roe, 203  I^.  Y.  426.  What  a  person  has  voluntarily  sworn  to  as 
a  witness  is  evidence  against  him,  even  though  the  questions  an- 
swered were  improper,  and  he  might  have  refused  to  answer 
them.  Smith  v.  Beadnell,  1  Camp.  IST.  P.  30.  Where  the  plain- 
tiff reads  portions  of  defendant's  evidence  given  on  a  former  trial, 
on  the  theory  of  an  admission  against  his  interest,  it  is  compe- 
tent for  him  to  have  read  in  his  own  behalf  any  other  portion  of 
the  same  evidence  tending  to  explain  such  admission.  Taft  v. 
Little,  178  N.  Y.  127.  Where  plaintiff  relies  upon  entries  in  de- 
fendant's books  kept  by  plaintiff  and  a  fellow  employee  on  the 
assumption  of  defendant's  acquiescence,  defendant  should  be  al- 
lowed to  show  what  he  said  to  the  fellow  employee  who  made  the 
entries.  Tuthill  v.  Smith,  88  IST.  Y.  Supp.  942.  Declarations 
made  by  the  driver  of  a  wagon  employed  by  defendant,  sued  for 
damages  for  running  over  a  boy  in  the  highway,  made  after  the 
accident,  are  not  competent  to  prove  plaintiff's  case ;  but  plaintiff 
may  upon  cross-examination  of  the  driver  as  a  witness  for  defend- 
ant ask  him  if  he  made  certain  declarations  inconsistent  with  his 
testimony,  and  upon  his  denial  may  prove  that  he  made  them  for 
the  purpose  of  impeaching  his  credibility.  Burhe  v.  Borden's 
Condensed  Milk  Co.  98  App.  Div.  219.  But  if  a  party  declines 
to  answer  an  improper  question,  and  he  is  compelled  to  answer  it 
by  the  court,  the  answer  so  given  cannot  be  subsequently  given  in 
evidence  against  him  in  another  action  as  an  admission.  Regina  v. 
Oarhett,  2  Car.  &  Kir.  1^.  P.  474. 

There  are  some  cases  in  which  a  party  is  bound  by  the  state- 
ments of  a  third  person.  Where  a  party  is  applied  to  for  informa- 
tion in  relation  to  an  uncertain  or  a  disputed  matter,  and  he  refers 
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the  applicant  to  a  third  person,  the  answers  of  such  third  person 
will  be  competent  evidence  against  the  party  making  such  refer- 
ence. Williams  v.  Inms,  1  Camp.  JST.  P.  364,  366,  note;  Hood  v. 
Reeves,  3  Carr.  &  Payne,  532;  Bedell  v.  Commercial  Mut.  Ins. 
Co.  3  Bosw.  147;  ^Yehle  v.  Spelman,  1  Hun,  634.  But  such 
declarations  are  not  evidence  unless  they  are  strictly  within  the 
subject-matter  in  relation  to  which  the  reference  is  made.  Duval 
V.  Covenhoven,  4  Wend.  561. 

The  admissions  of  a  wife  are  not  evidence  against  her  husband 
merely  by  reason  of  the  marriage  relation,  nor  are  the  declarations 
and  admissions  of  the  husband  evidence  against  the  wife  by  reason 
of  that  relation.  Stillwell  v.  N.  Y.  Cent.  B.  B.  Co.  34  X.  Y.  39 ; 
Lawrence  v.  Thompson,  26  App.  Div.  308 ;  DeWolf  v.  WiUiams, 
69  1^.  Y.  621.  In  an  action  against  a  married  woman  to  recover 
broker's  commissions,  statements  of  her  husband  tending  to  recog- 
nize plaintiff's  rights  are  inadmissible.  Winana  v.  Demarest,  84 
X.  Y.  Supp.  504.  The  declarations  of  a  wife  are  incompetent  to 
show  delivery  to  the  husband  of  goods  sued  for.  Meyer  v.  Jnrrll, 
88  N".  Y.  Supp.  972.  But  the  wife  may  act  as  the  agent  of  her 
husband,  and  her  admissions  will  then  be  admissible  in  the  same 
manner  as  the  admissions  of  any  other  agent.  AVhether  she  is 
authorized  to  act  as  his  agent,  and  what  the  extent  of  the  agency 
may  be,  are  questions  of  fact  to  be  settled  by  evidence.  An  ex- 
press agency  is  not  frequently  created,  but  is  established  from  the 
circumstances  attending  the  transaction. 

Where  a  husband  permits  his  wife  to  act  as  his  agent  in  any 
particular  business,  he  adopts  her  acts  and  admissions  in  reference 
to  such  business,  and  he  is  bound  by  them.  Biley  v.  Suydam,  4 
Barb.  222  ;  HopJcins  v.  Mollinieux,  4  Wend.  465. 

Where  goods  were  sold  to  a  wife  who  then  resided  at  some  dis- 
tance from  her  husband,  who  occasionally  visited  her,  he  was  held 
to  be  bound  by  a  letter  of  hers  promising  payment,  so  as  to  take 
the  case  out  of  the  statute  of  limitations.  Gregory  v.  Parhrr,  1 
Camp.  K  P.  394;  Palethorp  v.  Furnish,  2  Esp.  IN".  P.  511,  note. 

So,  where  a  wife  served  in  her  husband's  shop,  and  carried  On 
the  business  of  it  in  his  absence,  her  admissions,  which  were  made 
on  an  application  for  payment  for  goods  before  delivered  at  the 
shop,  were  held  receivable  in  evidence  against  her  husband.  Clif- 
ford V.  Burton,  1  Bing.  199 ;  Petty  v.  A7iderson,  3  Bing.  170. 
And  see  Cotes  v.  Davis,  1  Camp.  IST.  P.  485. 

The  plaintiff's  wife  loaned  money  to  the  defendant,  and  in  an 
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action  by  the  husband  to  recover  the  amount,  the  wife's  admis- 
sions to  third  persons  that  the  money  had  been  repaid  was  held 
competent  evidence.  McLean  v.  Jagger,  13  How.  -194,  Orange 
County  Court,  Dueyea,  J. 

The  subsequent  declarations  of  one  who  has  deposited  moneys 
in  a  savings  bank  in  trust  for  another  as  to  his  purpose  and  inten- 
tion in  so  doing  are  inadmissible  as  against  the  latter  in  an  action 
by  him  against  the  personal  representatives  of  the  depositor  involv- 
ing the  title  to  the  fund.    Tierney  v.  ^itzpatrick,  195  N.  Y.  433. 

A  wife  loaned  money  for  her  husband  upon  an  agreement  which 
was  alleged  to  be  usurious,  because,  by  the  terms  of  the  loan,  a 
cow  was  to  be  taken  by  the  borrower  at  a  price  above  its  real  value. 
To  prove  the  value  of  the  cow,  and  that  it  was  less  than  $30, 
the  declarations  of  the  wife  were  offered,  although  they  were 
not  made  until  some  time  after  the  loan  was  effected ;  these  declara- 
tions were  held  inadmissible.    Ripley  v.  Mason,  Hill  &  Denio,  66. 

In  an  action  against  a  husband  for  damages  because  his  dog  had 
bitten  a  child,  the  declarations  of  the  defendant's  wife  as  to  the 
manner  in  Avhich  the  injury  occurred  and  as  to  the  character  of 
the  dog  are  not  admissible  evidence  against  the  husband.  Logue 
V.  Lhik,  4  E.  D.  Smith,  63.  In  an  action  for  breach  of  warranty 
on  the  sale  of  a  cow,  a  statement  of  defendant's  husband  as  to 
the  condition  of  the  animal  not  made  in  defendant's  presence  or 
with  her  knowledge,  held,  to  have  been  erroneously  allowed  in  evi- 
dence.   Hansen  v.  Vogelsang,  139  App.  Div.  759. 

An  admission  made  by  an  attorney  or  counselor  on  a  trial  is 
evidence  against  the  party  represented  by  him,  if  it  is  done  for 
the  purpose  of  obviating  the  necessity  of  proving  some  fact  on  the 
trial,  or  for  convenience  as  to  some  matter  of  practice.  Chambers 
V.  Mason,  5  J.  Scott  IST.  S.  59 ;  Haller  v.  Worman,  9  J.  Scott  IST.  S. 
892.  A  client  is  not  bound  by  an  oral  admission  of  counsel  with- 
out authorization.  Jefferson  Bank  v.  Gossett,  90  X.  Y.  Supp. 
1049 ;  Fay  v.  Hebbard,  42  Hun,  490 ;  O'Brien  v.  Weller,  68  Hun, 
64. 

But  if  the  client  is  not  present  at  the  trial,  the  admission 
cannot  be  used  in  any  other  action  than  the  one  in  which  it  was 
made.     And  see  Colledge  v.  Horn,  3  Bing.  119. 

The  declarations,  representations  or  admissions  of  an  agent, 
which  are  made  while  acting  within  the  scope  of  his  authority,  and 
in  the  discharge  of  his  duties  as  agent,  are  admissible  as  evidence 
against  his  principal.     Hunter  v.  Hudson  River  Iron  &  Machine 
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Co.  20  Barb.  494;  Kasson  v.  Mills,  8  How.  377;  Milhurn  v. 
Belloni,  34  Barb.  607 ;  Nelson  v.  Cowing,  6  Hill,  336 ;  Miller  v. 
King,  84  Hun,  308.  Such  admissions  or  declarations  of  an  agent 
are  received  in  evidence  against  the  principal,  not  as  admissions 
or  declarations  merely,  but  as  a  part  of  the  transaction.  Thall- 
himer  v.  Brinkerhoff,  4  Wend.  394.  An  admission  or  declaration 
of  an  agent  made  at  the  time  of  the  transaction,  or  during  his  em- 
ployment, when  it  pertains  to  the  matter  in  hand,  as  agent,  which 
is  within  the  scope  of  his  employment,  is  competent  though  not 
conclusive  against  the  principal.  Steelier  Lithographic  Co.  v. 
Inman,  175  IST.  Y.  124.  And  declarations  of  a  third  person  with 
reference  to  the  matter  in  controversy  made  in  the  presence  of 
such  agent,  while  acting  in  the  scope  of  his  employment  and 
acquiesced  in  and  confirmed  by  him,  are  also  admissible.     Ih. 

Declarations  of  an  alleged  agent  are  admissible  as  against  his 
principal  only  when  the  agency  has  been  established  by  compe- 
tent testimony.  Shesler  v.  Patton,  114  App.  Div.  846.  A  written 
statement  by  defendant's  agent  in  an  application  for  an  employee's 
bond  as  to  the  amount  of  weekly  salary  is  competent  evidence 
against  the  defendant  in  an  action  for  salary,  as  an  admission 
against  interest.    Acherman  v.  Berriman,  113  N.  Y.  Supp.  1015. 

All  declarations  or  admissions  which  are  not  made  within  the 
scope  of  the  agent's  authority,  nor  while  in  the  transaction  of  the 
business  of  the  agency,  are  inadmissible ;  and  this  is  especially 
true  when  the  admission  is  made  after  the  termination  of  the 
agency,  or  after  the  transaction  by  the  agent  is  closed.  Fogg  v. 
Child,  13  Barb.  246 ;  Isles  v.  Tucker,  5  Duer,  393 ;  Budlong  v. 
Van  Nostrand,  24  Barb.  25 ;  Webb  v.  Alexander,  7  Wend.  281 ; 
Cosgray  v.  New  England  Piano  Co.  22  App.  Div.  455;  Goetz  v. 
Metropolitan  St.  R.  R.  Co.  54  App.  Div.  365;  Congdon  &  Ayles- 
■worth  Co.  V.  Sheehan,  11  App.  Div.  456 ;  Gutchess  v.  Gutchess,  66 
Barb.  483,  54  App.  Div.  365;  Decker  v.  Sexton,  19  Misc.  59 
Bank  of  N.  Y.  N.  B.  Assn.  v.  A.  D.  &  T.  Co.  143  N.  Y.  559 
M.  L.  Ins.  Co.  V.  F.  S.  S.  &  G.  S.  F.  R.  R.  Co.  139  N.  Y.  146 
Clapper  v.  Town  of  Waterford,  131  N.  Y.  382 ;  Whalen  v.  Stand- 
ard Gas  Light  Co.  32  St.  Eep.  48.  But  a  declaration  made  by  the 
president  of  a  bank,  long  after  the  transaction  in  question,  and 
not  in  the  course  of  his  official  duties,  is  not  evidence  to  charge 
the  bank.  National  Bank  of  Rondout  v.  Byrnes,  84  App.  Div. 
100.  Declarations  of  the  janitor  of  a  tenement  house,  that  odors 
complained  of  came  from  a  shortness  of  vent-pipe  which  ran  up 
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outside  the  building,  held,  not  competent  evidence  for  a  tenant 
sued  for  rent  and  setting  up  a  constructive  eviction.  Dielil 
V.  ^Vatson,  89  App.  Div.  445.  The  authority  of  an  employee 
to  receive  payment  for  goods  sold  cannot  be  established  by 
liis  mere  declarations  contradicted  by  the  testimony  of  the  presi- 
dent and  manager  of  the  creditor.  Excelsior  Consumers'  Ciga-r  Co. 
V.  Stracherjan,  87  Is.  Y.  Supp.  489.  The  ownership  of  a  vessel 
cannot  be  shown  for  the  purpose  of  creating  liability  for  its  negli- 
gent management  by  the  admissions  of  defendant's  vicepresident, 
in  a  conversation  in  no  way  connected  with  the  res  gestae.  Patter- 
son V.  White  Star  Toiuing  Co.  85  IST.  Y.  Supp.  359.  Declarations 
of  defendant's  driver  as  to  how  an  accident  occurred,  made  after 
the  event,  are  inadmissible  to  establish  negligence.  Burns  v. 
Borden's  Condensed  Milk  Co.  93  App.  Div.  566.  Declarations 
of  the  superintendent  of  an  electric  railroad  company,  made  after 
an  accident  on  its  line,  as  to  his  knowledge  of  the  intemperate 
habits  of  a  motorman  before  the  accident,  held,  incompetent  to 
charge  the  company  with  notice  of  such  habits.  White  v.  Lewisto^i 
•&  Youngstown  Frontier  Ry.  Co.  94  App.  Div.  4 ;  Kay  v.  Metro- 
politan Street  Ry.  Co.  163  IT.  Y.  447.  In  an  action  by  a  passen- 
ger against  a  street  railroad  company  for  bodily  injuries,  dec- 
larations of  a  car  starter  made  after  the  accident  in  question,  are 
not  binding  upon  the  company,  and  may  not  be  proved  against  it. 
Wimmer  v.  Metropolitan  Street  Ry.  Co.  92  App.  Div.  258. 

A  letter  and  oral  statements  of  a  former  officer  of  the  defend- 
ant corporation  made  after  the  accident  complained  of,  held,  in- 
admissible in  an  action  for  negligence.  Statler  v.  Ray  M'f'g  Co. 
195  IT.  Y.  478.  Declarations  and  admissions  of  alleged  agents 
of  defendant  are  not  competent  evidence  against  him,  without 
proof  of  authority  to  make  them.  Fuller  Co.  v.  Pennsylvania  R. 
B.  Co.  113  ISr.  Y.  Supp.  1001.  But  statements  of  the  person  in 
charge  of  the  carrier's  office,  and  who  conducted  the  business  at 
the  place,  were  held  to  be  those  of  his  agent  and  admissible  in 
evidence  as  admissions  of  the  carrier  so  far  as  they  related  to  the 
loss  of  the  goods,  damages  for  which  was  sought  from  the  carrier. 
Schmerler  v.  Barasch,  116  IST.  Y.  624.  Before  the  declarations  of 
an  agent  are  admissible,  his  agency  must  be  established,  and  this 
cannot  be  proved  by  general  reputation.  Perkins  v.  Stehhins,  29 
Barb.  523.  See  Smith  v.  Bradhurst,  18  Misc.  546 ;  People's  Bank 
V.  St.  Anthony's  R.  C.  Church,  109  N.  Y.  512,  525.  The  rule 
that  admission  and  declarations  of  an  agent  cannot  be  received 
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to  establish  the  fact  of  his  agency  or  the  nature  and  extent  of 
his  authority,  relates  to  admissions  and  declarations  by  the  agent 
to  third  persons,  and  has  no  application  to  statements  made  by 
the  agent  when  called  as  a  witness  to  testify  to  the  relations  that 
exist  between  himself  and  his  principal.  Norden  v.  Duke,  106 
App.  Div.  514.  The  mere  declarations  of  an  alleged  agent  are 
incompetent  to  establish  his  agency,  although  they  are  admissible 
after  a  prima  facie  case  of  ngencj  has  been  established,  for  the 
purpose  of  supplementing  the  previous  evidence.  Mullen  v.  Quin- 
Ian  &  Co.  195  K  Y.  109. 

A  deputy  sheriff  is  regarded  as  the  agent  of  the  sheriff.  His 
declarations,  made  within  the  scope  of  his  authority,  and  while 
the  process  is  in  his  hands  and  in  the  due  course  of  execution, 
bind  his  principal,  because  the  admissions  are  then  a  part  of  the 
■res  gestce.  Stewart  v.  Wells,  6  Barb.  79 ;  Mott  v.  Kip,  10  Johns. 
478.  But  the  statements  of  a  deputy  which  are  not  made  in  the 
performance  of  an  official  act  are  not  admissible  evidence  against 
the  sheriff.  Barker  v.  Binninger,  14  IT.  Y.  271.  The  subse- 
quent declarations  of  a  municipal  officer  are  inadmissible  as  against 
the  municipality  even  for  the  purpose  of  proving  his  previous 
knowledge  of  certain  facts  with  notice  of  which  the  municipality 
is  sought  to  be  charged.  Fox  v.  Village  of  Manchester,  183  X. 
Y.  141.  Such  officer's  declaration  of  previous  knowledge  is  as 
purely  hearsay  as  a  declaration  of  any  previous  act.  Ih.  An  ad- 
mission by  an  administrator  cannot  bind  the  estate  unless  made 
in  the  discharge  of  his  functions  as  such.  Scully  v.  McGrath, 
201  ]Sr.  Y.  61. 

In  an  action  against  a  ship  owner  as  a  carrier,  for  an  injury  to 
goods  which  happened  while  on  board  his  vessel  and  in  course  of 
transportation,  the  declarations  of  the  master  of  the  Vessel  as  to 
the  cause  and  manner  of  the  injury,  are  admissible  evidence  against 
the  carrier,  if  such  declarations  were  made  before  the  master  had 
discharged  his  duty  by  delivering  the  goods  according  to  the  bill 
of  lading.    Price  v.  Powell,  3  E".  Y.  322. 

Though  the  admissions  of  a  party  to  the  record  are  generallv 
receivable  in  evidence  against  the  person  who  made  them,  yet, 
where  there  are  several  parties  on  the  same  side,  the  admissions 
of  one  party  are  not  admitted  to  affect  the  others,  who  may  happen 
to  be  joined  with  him,  unless  there  is  some  joint  interest  or  privitv 
in  design  between  them.    See  Smith  v.  Kirtland,  45  App.  Div.  25'^; 
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Lent  V.  Shear,  160  K  Y.  462,  469 ;  Lewis  v.  Woodworth,  2  N.  Y. 
512 ;  MUler  v.  Harris,  117  App.  Div.  395. 

The  declarations  of  one  of  several  persons  who  were  joint  and 
several  makers  of  a  promissory  note  have  been  admitted  against 
all  the  parties,  for  the  purpose  of  repelling  the  defense  of  usury, 
when  such  declarations  were  made  after  the  making  of  the  note. 
Barrick  v.  Austin,  21  Barb.  241.  But  one  of  several  joint  and 
several  makers  of  a  note  cannot  bind  the  others  by  making  pay- 
ments upon  it  before  an  action  is  barred  by  the  statute  of  limita- 
tions. Shoemaker  v.  Benedict,  11  IST.  Y.  176 ;  Barger  v.  Durvin, 
22  Barb.  68.  The  rule  is  the  same  where  the  payment  or  new 
promise  is  made  after  the  statute  has  attached.  Van  Keuren  v. 
Farmelee,  2  N.  Y.  523.  The  admissions  of  one  of  several  joint 
debtors  is  clearly  evidence  as  against  the  party  who  makes  them. 
As  a  general  rule,  the  admission  of  one  defendant  will  not  affect 
another  codefendant,  if  the  action  is  for  a  tort.  De  Benedetti  v. 
Jlaiichin,  1  Hilt.  213 ;  Stoddard  v.  Holmes,  1  Cow.  245.  But 
such  declaration  is  competent  evidence  against  the  person  who 
made  it.  lb.  On  the  trial  of  an  action  involving  the  mental  com- 
petency of  a  testator,  a  declaration  of  one  of  the  parties  interested 
under  the  will,  made  four  months  after  its  execution,  that  the 
testator  was  not  competent  to  do  any  biisiness  whatever,  is  in- 
admissible to  show  want  of  testamentary  capacity.  Naul  v.  Naul, 
75  App.  Div.  292.  Such  declarations  being  the  admissions  of  a 
single  tenant  in  common,  are  not  admissible  against  his  co-tenants. 
Ih.  Matter  of  Kennedy,  167  IST.  Y.  163.  In  an  action  to  enforce 
a  partnership  obligation,  the  declarations  of  one  of  the  partners 
made  after  the  dissolution  of  the  firm  are  incompetent,  and,  as 
the  liability  is  joint  and  not  several,  they  are  inadmissible  even 
as  against  the  partner  making  them.  Mackintosh  v.  Kimball,  101 
App.  Div.  494;  Nichols  v.  White,  85  'N.  Y.  531.  Defendant's 
partnership  cannot  be  established  by  declarations  of  an  alleged 
partner  not  served  with  process,  and  who  has  not  appeared  in  the 
•action.  Menzie  v.  Wolff,  120  IST.  Y.  Supp.  53 ;  Franklin  v.  Hoad- 
ley,  126  App.  Div.  687. 

Partners  have  a  joint  interest,  and  there  are  many  cases  in 
which  an  admission  by  one  partner  is  evidence  against  all  the 
members  of  the  firm.  But  before  an  admission  can  be  received 
in  evidence  in  such  a  case,  the  existence  of  the  partnership  must 
be  established.  The  admissions  or  declarations  of  a  person  may 
be  given  in  evidence  against  him,  to  show  that  he  is  a  partner  in 
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a  firm.  But  the  declarations  of  one  person  that  another  person  is 
a  partner  are  not  legal  evidence  as  to  the  latter ;  they  are  evidence 
against  those  only  who  make  them.  Kirby  v.  Hewitt ,  26  Barb. 
607;  Davidson  v.  HutcUns,  1  Hilt.  123;  McPherson  v.  Rathhone, 
1  Wend.  216 ;  Whitney  v.  Ferris,  10  Johns.  66 ;  Hoppock  v.  Moses, 
43  How.  201;  Harvey  v.  Walker,  59  Hnn,  114;  Brookmwn  v. 
Stetson,  13  Misc.  132;  Pringle  v.  Leverich,  48  Super.  Ct.  90. 

When  the  existence  of  a  partnership  is  established,  the  acts  and 
admissions  of  either  of  the  partners  as  to  the  partnership  business 
is  evidence  against  all,  if  such  admission  is  made  during  the 
existence  of  the  partnership.  W olden  v.  Sherburne,  15  Johns. 
409.  In  an  action  against  the  two  members  of  the  firm  to  recover 
the  value  of  merchandise,  the  sale  of  which  was  induced  through 
fraudulent  representations,  in  which  both  testify  as  witnesses  in 
behalf  of  the  defense,  their  separate  depositions  in  supplementary 
proceedings  are  admissible  in  behalf  of  the  plaintiff  for  the  pur- 
pose of  affecting  their  credibility  as  witnesses.  Deshecker  v. 
Cauffman,  169  X.  Y.  547. 

After  a  dissolution  of  the  partnership  neither  partner  can 
make  an  admission,  not  relating  to  the  business  of  winding  up,  or 
to  any  transaction  or  dealing  connected  with  the  dissolution,  which 
will  be  binding  upon  his  former  partner.  Nichols  v.  White,  85 
IST.  Y.  531 ;  Baker  v.  Stackpoole,  9  Cow.  420 ;  Bank  of  Tergennes 
V.  Cameron,  7  Barb.  144.  In  such  a  case,  one  partner  cannot 
give  a  note,  in  the  name  of  the  firm,  for  a  partnership  debt,  which 
will  be  binding  on  the  other  partners.  Mitchell  v.  Ostrom,  2  Hill, 
520 ;  Lusk  v.  Smith,  8  Barb.  570.  ISTor  can  one  partner,  in  such  a 
case,  give  a  note  in  renewal  of  one  made  by  the  firm  during  its 
existence.  National  Bank  v.  Norton,  1  Hill,  572.  Though  one 
partner  cannot  bind  his  copartner  by  a  note,  after  the  dissolution 
of  the  partnership,  yet  he  may  liquidate  a  previous  account.  By 
doing  so  he  does  not  create  a  debt;  that  was  previously  in  exist- 
ence. McPherson  v.  Rathbone,  11  Wend.  96,  99  ;  Murray  v.  Mum- 
ford,  6  Cow.  441. 

It  is  a  general  rule,  founded  upon  principles  of  justice,  in  regard 
to  the  relation  of  principal  and  surety,  that  the  surety  ought  not  to 
be  affected  by  an  admission  made  by  his  principal;  although  he 
may  be  affected  by  declarations  or  statements  made  by  the  prin- 
cipal when  they  are  connected  with  the  business  in  respect  of 
which  the  surety  becomes  bound  and  are  made  by  the  principal  at 
the  time  of  transacting  that  business.     Dunn  v.  Slee,  Holt,  399, 
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401.  Thus,  where  a  person  had  become  surety,  by  a  bond,  for  the 
faithful  conduct  of  a  clerk,  it  was  held,  in  an  action  upon  the 
bond,  that  an  admission  by  the  clerk,  made  after  he  was  discharged, 
of  various  sums  which  he  had  embezzled,  was  not  receivable  in 
evidence  against  the  surety.  Smith  v.  Whittingham,  6  Carr.  & 
Payne,  78.  So,  in  an  action  upon  a  guaranty  to  pay  for  goods, 
sold  and  delivered  to  a  third  person,  what  such  third  person  has 
admitted  respecting  the  delivery  of  the  goods  is  not  evidence  to 
charge  the  person  giving  the  guaranty.  Evans  v.  Beattie,  5  Esp. 
jST.  p.  26.  In  an  action  against  the  surety  in  a  fidelity  bond, 
declarations  of  the  principal  are  inadmissible  for  the  purpose  of 
establishing  his  default.  Wieder  v.  Union  Surety  and  Guaranty 
Co.  86  N.  Y.  Supp.  105.  The  rule  seems  to  be  that  the  surety  is 
bound  only  for  the  actual  conduct  of  his  principal,  and  not  for 
what  he  might  say  he  had  done,  and,  therefore,  is  entitled  to  proof 
of  his  conduct  by  original  evidence,  when  it  can  be  had,  excluding 
all  declarations  of  the  principal  made  subsequent  to  the  act  to  which 
they  relate.  Hatch  v.  Elkins,  65  K  Y.  489 ;  1  Greenl.  Ev.  §  187 ; 
Kellum  V.  Clarke,  97  N.  Y.  390.  The  declarations  of  the  principal 
made  during  the  transaction  of  the  business  for  which  the  surety  is- 
bound,  so  as  to  form  a  part  of  the  res  gestcB,  are  competent  evidence 
against  the  surety,  while  his  declarations  subsequently  made  are 
not.  Ih.;  Tenth  Nat.  Bank  of  N.  Y.  v.  Darragh,  1  Hun,  111; 
Horn  V.  Perry,  14  Hun,  409.  See  Bissell  v.  Saxton,  66  IST.  Y. 
55  ;  Supervisors  of  Tompkins  v.  Bristol,  15  Hun,  116. 

Entries  made  by  a  deceased  person,  in  the  course  of  duty,  or  by 
which  he  has  charged  himself  with  the  receipt  of  money,  being 
admissible  as  against  all  the  world,  are,  of  course,  evidence  against 
a  person  who  has  become  his  surety  that  he  would  keep  his  accounts 
faithfully.  Goss  v.  Watlington,  3  Brod.  &  Bing.  132 ;  Whitnash- 
V.  George,  8  Barn.  &  Cress.  556;  Middleton  v.  Melton,  10  Barn. 
&  Cress.  317.  But  where  one  is  a  mere  surety  for  the  payment 
of  a  debt,  without  any  agreement,  express  or  implied,  to  be  bound 
by  a  suit  between  the  principal  parties,  he  is,  at  common  law,  no. 
more  affected  by  its  event,  if  against  him,  than  a  mere  stranger. 
Thomas  v.  Hubbell,  15  N.  Y.  405 ;  Jackson  v.  Griswold,  4  Hill, 
522. 

It  has  been  held  in  some  cases  that  where  a  surety  confides  to- 
the  principal  the  power  of  making  a  contract,  he  confides  to  him 
the  power  of  furnishing  evidence  of  the  contract ;  and  that,  if  tho 
contract  is  by  parol,  subsequent  declarations  of  the  principal  are 
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admissible  in  evidence  against  the  surety,  tliougli  they  are  not  con- 
clusive. And,  where  a  husband  and  wife  agreed,  by  articles,  to 
live  separate,  and  C,  as  trustee  and  surety  for  the  wife,  covenanted 
to  pay  the  husband  a  sum  of  money  upon  his  delivering  to  the 
wife  a  carriage  and  horses  for  her  separate  use,  it  was  held,  in  an 
action  by  the  husband  for  the  money,  that  the  wife's  admissions  of 
the  receipt  by  her  of  the  carriage  and  horses  were  admissible. 
Fenner  v.  Lewis,  10  Johns.  38.  So  where  A.  guaranteed  the  per- 
performance  of  any  contract  that  B.  might  make  with  C,  the  dec- 
larations and  admissions  of  B.  were  held  admissible  against  A.  to 
prove  the  contract.    Meade  v.  McDowell,  5  Binn.  195. 

The  admissions  or  declarations  of  persons  who  formerly  owned 
personal  property  or  choses  in  action  are  frequently  offered  in 
evidence.  In  respect  to  such  evidence  the  general  rule  in  this 
State  is  that  the  former  owner  of  a  chattel  or  chose  in  action,  who 
has  transferred  his  interest  to  another,  cannot  by  subsequent  ad- 
missions affect  the  right  of  the  owner  or  holder.  Van  Gelder  v. 
Van  Gelder,  81  IST.  Y.  625,  626;  Buniham  v.  Burnham,  74  ISF.  T. 
597;  Holmes  v.  Roper,  141  JST.  Y.  64,  67;  Hutchins  v.  Hutcliins, 
98  ]^.  Y.  56 ;  Horowitz  v.  Jacobs,  34  Misc.  402  ;  Coyne  v.  Weaver, 
84  K  Y.  386;  Le7it  v.  Shear,  160  K  y.  462,  469;  Wagner  v. 
Grimm,  169  jST.  Y.  421,  affirming  Grimm  v.  Grimm,  53  App.  Div. 
421.  Stemhach  v.  Friedman,  75  App.  Div.  418.  Declarations 
of  a  former  owner  of  negotiable  paper  are  not  admissible  against 
the  holder  to  affect  his  title  or  right.  Mitchell  v.  Baldwin,  88 
App.  Div.  265.  Declarations  of  one  who  plaintiff  claimed  gave 
him  a  savings  bank  book  causa  mortis,  made  after  the  delivery  of 
the  book,  to  the  effect  that  the  alleged  donor  still  claimed  to  own 
it  and  parted  with  it  for  a  particular  purpose,  were  held  incompe- 
tent as  evidence  to  defeat  plaintiff's  claim.  Scheps  v.  Bovjery 
Savings  Banh,  97  App.  Div.  434;  Williams  v.  Williams,  142  ^. 
Y.  156;  Lent  v.  Shear,  160  N.  Y.  462;  Wangner  v.  Grimm.,  169 
jST.  Y.  421.  Declarations  of  a  donor  of  personal  property  made 
after  the  gift  are  incompetent  and  ineffective  for  the  purpose  of 
defeating  the  title  of  the  donee.  Kelly  v.  Home  Savings  Bank,  103 
App.  Div.  141.  The  admissions  or  declarations  of  the  vendor  of 
personal  property  are  not  admissible  against  his  vendee  as  to  the 
title  to  the  property  sold.  Worrall  v.  Parmelee,  1 IST.  Y.  519.  And 
the  rule  is  the  same  although  such  declarations  were  made  before 
the  sale  of  the  property.  Hurd  v.  West,  7  Cow.  752 ;  Whitaher  v. 
Brown,  8  Wend.  490. 
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In  some  cases  the  admissions  of  the  former  owner  of  personal 
property  or  chose  in  action,  who  has  transferred  it  by  an  absolute 
sale  or  assignment,  may  be  received  when  made  subsequent  to  the 
sale  or  assignment  in  hostility  to  the  rights  of  the  purchaser.  But 
such  admissions  are  admissible  only  where  there  is  an  identity  of 
interest  which  is  deemed  to  exist  where  the  transfer  is  merely  col- 
orable or  nominal,  and  where  a  party  claims  through  another  by 
representation  and  the  declaration  is  not  excluded  by  some  other 
rule  of  evidence.  Holmes  v.  Roper,  141  ]^.  Y.  64.  Where  the 
party  against  whom  the  declarations  are  offered  claims  as  privy  by 
representation  through  the  person  making  them,  or  is  identified 
in  interest  with  him,  the  declarations  are  clearly  admissible.  The 
declarations  of  an  intestate  or  of  a  testator,  touching  the  title  to 
personal  property,  or  establishing  a  defense  to  a  claim  asserted  by 
the  executor  or  administrator,  or  a  demand  against  the  estate  he 
represents,  are  constantly  received  upon  this  ground.  Brown  v. 
Mailer,  12  IST.  Y.  118 ;  Smith  v.  Smith,  Y  C.  &  P.  401 ;  Woodruff 
V.  Cook,  25  Barb.  505 ;  Von  Sachs  v.  Kretz,  72  IST.  Y.  548.  In  an 
action  to  determine  the  title  to  a  savings  bank  deposit  standing  in 
the  name  of  two  persons  since  deceased,  admissions  of  one  of  them 
with  reference  to  the  ownership  are  admissible  against  his  repre- 
sentative. Moore  v.  Fingar,  138  App.  Div.  929,  122  IST.  Y.  Supp. 
851. 

In  an  action  for  the  breach  of  a  warranty  made  on  the  sale  of 
a  horse,  the  defendant  cannot  be  permitted  to  prove  what  a  former 
owner  of  the  horse  said  of  him  to  the  plaintiff  some  months  before 
the  latter  purchased  him  of  the  defendant.  Brisbane  v.  Parsons, 
33  jST.  Y.  332.  The  declarations  of  the  parties  to  a  chattel  mort- 
gage are  not  admissible  as  evidence  to  sustain  the  mortgage  as 
against  a  judgment  creditor.    Carpenter  v.  Simmons,  28  How.  13. 

The  declarations  of  an  assignor  of  a  chose  in  action,  forming  no 
part  of  the  res  gestae,  are  not  competent  to  prejudice  the  title  of 
his  assignee,  whether  the  assignment  be  for  value  or  merely  for 
the  benefit  of  creditors,  and  whether  the  declarations  be  anteced- 
ent or  subsequent  to  the  assignment.  Truax  v.  Slater,  86  N.  Y. 
630.  And  see  Bush  v.  Boberts,  111  N.  Y.  278,  284.  The  admis- 
sions and  declarations  of  a  former  owner  of  a  chose  in  action,  who 
has  transferred  his  interest  to  another,  are  not  admissible  against 
the  latter.  Wangner  v.  Grimm,  169  IST.  Y.  421 ;  VanArsdale  v. 
Buck,  82  App.  Div.  383.  But  in  other  cases  it  has  been  held 
that  the  vendee  or  assignee  must  be  a  purchaser  for  value  in  order 
117 
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to  make  the  declaration  of  the  vendor  or  assignor  inadmissible  as 
against  his  vendee  or  assignee.  Paige  v.  Cagwin,  7  Hill,  3C1; 
Brisbane  v.  Pratt,  4  Denio,  63 ;  Green,  v.  Given,  33  JT.  Y.  343 ; 
Gardner  v.  Barden,  34  IST.  Y.  433 ;  Von  Sachs  v.  Kretz,  72  N.  Y. 
548. 

The  position  of  an  assignee  or  trustee  in  bankruptcy  in  respect 
to  the  estate  of  the  bankrupt  is  in  many  respects  analogous  to  that 
of  an  executor  or  administrator  in  respect  to  the  estate  of  the  dece- 
dent. He  holds  the  assigned  estate  in  trust  for  the  bankrupt  and  his 
creditors.  He  is  not  a  purchaser  for  value,  and  in  asserting  a 
claim  held  by  the  bankrupt,  he  stands  upon  his  rights  and  title,  and 
not  upon  any  new  or  independent  right  or  equity.  This  relation 
betvsreen  the  bankrupt  and  his  assignee  creates  an  identity  of  inter- 
ests betvireen  them  vchich  makes  the  declarations  of  the  bankrupt, 
made  before  bankruptcy,  admissible  in  evidence  against  his  as- 
signee to  establish  or  support  a  claim  against  the  bankrupt.  Von 
Sachs  V.  Kretz,  72  N".  Y.  548. 

But  there  is  no  such  identity  betvireen  an  insolvent  assignor  in 
trust  for  creditors  and  his  assignee.  The  latter  holds  primarily 
for  the  creditors,  and  for  those  in  hostility  to  the  assignor.  Ho 
does  not  represent  merely  or  principally  the  assignor,  nor  hold 
chieily  for  his  interest  and  benefit,  but  rather  for  the  creditors  of 
the  assignor,  and  is  accountable  in  the  first  place  to  them.  BuUis 
V.  Montgomery,  50  N.  Y.  352.  The  declarations  of  an  assignor, 
who  has  made  an  assignment  for  the  benefit  of  his  creditors,  are  not 
admissible  for  the  purpose  of  impeaching  the  assignment  for  fraud, 
nor  to  furnish  evidence  of  his  own  or  the  trustee's  fraudulent  intent 
in  making  or  receiving  such  assignment,  when  the  declarations  are 
made  out  of  court  after  the  execution  and  delivery  of  the  assign- 
ment, and  the  entry  of  the  trustees  upon  the  performance  of  the 
trust  by  taking  possession  of  the  assigned  property.  Cuyler  v. 
McCartney,  40  N.  Y.  221 ;  Coyne  v.  Weaver,  84  N.  Y.  386 ;  Peclc 
V.  Crouse,  46  Barb.  151;  Ogden  v.  Peters,  15  Barb.  560;  Banna 
V.  Curtis,  1  Barb.  Ch.  263;  Harlan  v.  Green,  31  Misc.  261.  And 
the  same  rule  has  been  declared  in  respect  to  declarations  pre- 
viously made.  Cuyler  v.  McCartney,  33  Barb.  165 ;  Jones  v. 
Methodist  Church,  21  Barb.  161;  Booth  v.  Siveezey,  8  IST.  Y.  276, 
278 ;  Truax  v.  Slater,  86  IT.  Y.  630.  See  Bush  v.  RoheHs,  111 
K  Y.  278.  So,  declarations  made  by  the  assignor,  some  before 
and  some  after  the  assignment  had  been  made  and  the  assignee 
had  taken  possession  of  the  assigned  property,  tending  to  show 
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that  he  had  made  the  assignment  with  intent  to  defraud  his  cred- 
itors, may  be  properly  excluded.  Flagler  v.  Schoeffel,  40  Hun, 
178. 

It  has  been  held  that  if  the  assignor  remains  continuously  in 
possession  of  the  assig-ned  property,  his  declarations  as  to  the 
object  of  making  the  assignment,  while  so  in  possession,  are  receiv- 
able in  evidence  as  against  the  assignor  and  his  creditors  who  claim 
under  the  assignment.  Adams  v.  Davidson^  10  IST.  Y.  309.  But 
this  decision  seems  to  be  of  doubtful  authority.  See  Bullis  v. 
Montgomery,  50  N.  Y.  352,  359 ;  Cuyler  v.  McCartney,  40  IST.  Y. 
221,  235. 

The  admission  of  a  previous  owner  of  a  chose  in  action  cannot 
be  proved  against  a  purchaser  from  him  who  has  bought  for  a  fair 
consideration  and  between  whom  and  the  former  owner  there  exists 
no  other  relation  than  that  of  purchaser  and  seller.  Tousley  v. 
Barry,  16  N.  Y.  500;  Bush  v.  Roberts,  111  N.  Y.  278.  See 
Flannery  v.  Van  Tassel,  127  N.  Y.  631.  But  the  rule  that  the 
mere  declarations  of  a  prior  holder  of  a  chose  in  action  are  inad- 
missible to  affect  the  rights  and  title  of  a  subsequent  holder  and 
owner  does  not  apply  when  the  declarations  are  made  at  the  very 
time  when  the  chose  in  action  is  negotiated  to  the  person  seeking 
to  enforce  it,  and  are  thus  a  part  of  the  res  gestae.  Benjamin  v. 
Rogers,  126  N.  Y.  60.  So  if  the  transfer  is  merely  colorable,  and 
the  transferee  is  shown  not  to  have  paid  value  for  it,  the  declara- 
tions of  his  assignor  may  be  given  in  evidence  against  the  person 
so  holding.  Brisbane  v.  Pratt,  4  Denio,  63 ;  James  v.  Chalmers, 
6  N.  Y.  209,  215. 

In  any  case,  it  is  only  where  the  party  making  the  declarations 
has,  at  the  time  of  making  them,  the  title  to  the  property,  that  such 
declarations  bind  his  successor  in  interest.  Declarations  made 
before  or  after  that  time  will  not  have  that  effect.  Hutchins  v. 
Hutchins,  98  N.  Y.  56,  64. 

The  declarations  made  by  the  payee  of  a  negotiable  promissory 
note,  while  he  owns  and  holds  it,  are  not  admissible  in  evidence 
against  one  to  whom  it  is  subsequently  transferred  for  value,  even 
though  the  transfer  is  made  after  maturity.  Page  v.  Cagwin,  7 
Hill,  361;  Whitaher  v.  Brown,  8  Wend.  490;  Clews  v.  Kehr,  90 
:N".  Y.  633;  Smith  v.  Schauck,  18  Barb.  344;  Oshorn  v.  Rollins, 
1  Lans.  44.  The  rule  is  the  same  although  the  payee  is  dead  at 
the  time  his  declarations  are  offered  in  evidence.  Beach  v.  Wise,  1 
Hill,  612. 
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In  an  action  by  the  indorsee  against  the  maker  of  a  note,  which 
was  alleged  to  have  been  sold  under  a  usurious  contract,  the  decla- 
rations of  the  payee  who  transferred  the  note  are  not  admissible 
in  evidence  to  show  the  usurious  transfer,  notwithstanding  the 
payee  Avas  dead  at  the  time  of  offering  such  evidence.  Kent  v. 
Walton,  7  Wend.  256. 

A  note  belonged  to  a  bank  until  the  time  of  its  failure,  and  after 
that  time  it  Avas  transferred  to  the  plaintiff,  but  in  what  manner 
and  for  what  consideration  did  not  appear  at  the  trial.  An  action 
was  brought  against  the  maker  and  the  indorser  by  such  plaintiff, 
and  the  defendants  offered  to  show,  by  entries  in  the  bank-book, 
that  the  note  was  paid,  and  this  was  held  to  be  admissible  in  evi- 
dence as  against  such  plaintiff.  Jermain  v.  Denniston,  6  ]S[.  Y. 
276. 

The  rule  is  well  settled  that  no  advantage  can  be  taken  of  offers 
by  way  of  a  compromise ;  that  a  party  may  Avith  impunity  attempt 
to  buy  his  peace ;  and  that  it  is  error  to  admit  on  the  trial  evidence 
of  the  offer.  Laurence  v.  Hopkins,  13  Johns.  288 ;  Marvin  v. 
Richmond,  3  Denio,  58;  Smith  v.  Satterlee,  130  N.  Y.  677;  Mur- 
ray Y.  Coster,  4  Coav.  635 ;  Williams  v.  Thorp,  8  Coav.  201 ;  Ten- 
nant  v.  Dudley,  144  IST.  Y.  504.  Evidence  of  an  attempt  to  effect 
a  settlement  is  incompetent  and  immaterial,  but  Avhere  the  trial  was 
before  a  referee  its  admission  is  not  so  prejudicial  as  to  call  for  a 
reA^ersal.  Sweet  v.  Henry,  175  IST.  Y.  268.  But  the  rule  that  no 
advantage  can  be  taken  of  offers  by  Avay  of  compromise,  are  held 
not  to  apply  to  conversations  concerning  a  settlement  of  the  terms 
of  the  transaction  in  question.  Collins  y.  McGuire,  76  Apj).  Div. 
443,  distinguishing  Tennant  v.  Dudley,  144  JST.  Y.  504.  While 
evidence  of  conversations  in  the  nature  of  an  attempt  to  compro- 
mise a  disputed  claim  are  not  ordinarily  admissible,  the  rule 
Avill  be  disregarded  Avhere  the  trial  Avas  before  a  referee,  and  the 
matters  are  subsequently  admitted  by  the  adverse  parties  when 
they  subsequently  become  Avitnesses  in  their  own  behalf.  Misner 
V.  Strong,  181  I^.  Y.  163.  An  offer  of  compromise  is  not  admissi- 
ble in  evidence  to  raise  an  inference  of  liability.  ManhaMan  Top 
and  Body  Co.  v.  White  Co.  138  N.  Y.  Supp.  314.  But  it  is  equally 
Avell  settled  that  an  admission  of  a  fact  by  a  party  is  evidence 
against  him,  although  made  in  a  couA-ersation  respecting  a  compro- 
mise. Marvin  v.  Richmond,  3  Denio,  58 ;  Bartlett  v.  Tabox,  1 
Keyes,  495 ;  Hess  v.  Van  Auken,  11  Misc.  422  ;  Murray  v.  Coster, 
4  Cow.  617,  635 ;  Armour  v.  Gajfey,  30  App.  Div.  121,  130.    And 
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see  Brice  v.  Bauer,  108  ]^.  Y.  428.  The  only  kind  of  an  admission 
made  during  an  attempt  at  compromise  which  can  be  received  in 
evidence  is  where  there  was  a  distinct,  unqualified  admission  of  an 
independent  fact  made,  not  as  a  part  of  an  attempted  adjustment, 
but  because  it  was  a  fact.  Roome  v.  Bohinson,  99  App.  Div.  143. 
In  an  action  for  libel,  evidence  of  an  offer  to  retract  is  not  in- 
admissible within  the  rule  excluding  evidence  of  admission  by 
was  of  compromise.  Dalziel  v.  Press  Pub.  Co.  102  IST.  Y.  Supp. 
909.  And  an  offer  made  for  the  purpose  of  avoiding  litigation, 
cannot  be  treated  as  an  admission  of  liability.  Schiavone  v. 
Callwhan,  102  N.  Y.  Supp.  538. 

Admissions  are  sometimes  implied  from  the  assumed  language, 
character  or  conduct  of  a  party.  In  such  cases  the  existence  and 
truth  of  the  fact  to  be  proved  is  sometimes  assumed  in  the  expres- 
sions which  are  given  in  evidence.  The  expressions  in  such  cases 
are  received  as  an  admission  of  the  fact,  though  they  were  used 
for  some  other  purpose,  and  though  the  admission  is  only  implied  ; 
and,  as  an  admission,  they  are  allowed  to  supersede  the  necessity 
of  producing  more  explicit  evidence.  An  agent  is  employed  to 
sell  goods,  and  pays  over  the  proceeds  to  his  employer,  and  a  de- 
mand is  made  by  the  latter  for  the  money  arising  upon  the  sale 
of  certain  property, — a  declaration  by  the  agent,  in  answer  to  such 
demand,  that  he  had  paid  over  all  the  money,  is  an  implied  admis- 
sion of  the  sale  and  dispenses  with  proof  of  that  fact. 

So,  when  a  demand  is  made  for  property,  if  there  is  a  refusal 
which  is  put  upon  a  specific  ground,  it  is  an  implied  admission 
that  such  ground  is  the  true  one.  Tuttle  v.  Gladding,  2  E.  D. 
Smith,  157;  Winter  v.  Coit,  7  IST.  Y.  288;  Livingston  v.  Stoessel, 
3  Bosw.  19 ;  Dunlap  v.  Hunting,  2  Denio,  643 ;  Weehs  v.  Goode,  6 
J.  Scott  ]Sr.  S.  367.  And  such  admission  is  so  far  conclusive  that 
the  party  must  maintain  the  claim  then  made  or  fail  in  his  defense 
if  sued  for  the  refusal  to  make  the  delivery  claimed.  Ih.  The 
entry  of  a  charge  to  a  particular  person  in  a  book  of  account,  or 
the  making  out  of  a  bill  of  parcels  in  his  name  is  an  admission 
that  they  were  furnished  on  his  credit.  Storr  v.  Scott,  6  Carr.  & 
Payne,  241. 

In  some  cases  it  is  allowable  to  give  evidence  by  written  or  ver- 
bal statements  made,  or  of  acts  done  by  others,  and  then  to  show 
how  the  party  who  heard  or  read  the  statements  or  saw  the  acts 
done  was  affected  by  them,  for  the  purpose  of  using  his  conduct, 
expressions  or  demeanor  as  evidence  against  him,  by  way  of  ad- 
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mission.  The  evidence  in  such  cases  is  altogether  presumptive  in 
its  quality  and  character.  Declarations  and  statements  made  in 
the  presence  of  a  party  are  not  received  as  evidence  in  themselves, 
but  for  the  purpose  of  ascertaining  the  reply  the  party  to  be 
affected  makes  to  them.  They  are  only  competent  when  the  per- 
son affected  hears  and  fully  comprehends  the  efi'ect  of  the  words 
spoken,  and  when  he  is  at  full  liberty  to  make  answer  thereto,  and 
then  only  under  such  circumstances  as  would  justify  the  inference 
of  assent  or  acquiescence  as  to  the  truth  of  the  statement  by  his 
remaining  silent.  Gibney  v.  Marchay,  34  IST.  Y.  301,  305 ;  People 
V.  Koerner,  154  K  Y.  355,  374;  People  v.  Kennedy,  164  K  Y. 
449,  456.  People  v.  Conrow,  200  IST.  Y.  356.  A  written  state- 
■  ment  containing  self  serving  declarations  in  favor  of  the  writer 
and  sent  by  him  to  an  adverse  party  are  not  admissible  in 
evidence  in  favor  of  the  virriter  where  no  answer  was  made 
thereto.  Viele  v.  McLean,  200  IST.  Y.  260.  And  in  such 
case  the  failure  to  deny  the  truth  of  the  statement  does  not 
amount  to  an  admission.  Ih.  See  Talcott  v.  Harris,  93  1^.  Y. 
567;  Leonard  v.  Tillotson,  97  K  Y.  1;  Thomas  v.  Gage,  141  IST. 
Y.  506.  A  distinction  is  recognized  between  declarations  naade 
by  a  party  interested  and  those  made  by  a  stranger,  it  having  been 
held  that  while  what  one  party  declares  to  the  other  without  con- 
tradiction is  admissible,  what  is  said  by  a  third  person  may  not 
be.  People  v.  Koerner,  154  N.  Y.  355,  375.  An  omission  to 
reply  to  the  latter  is  not  an  implied  admission  of  the  truth  of  the 
statement,  since  the  refusal  to  reply  may  be  on  account  of  the 
impertinence  of  the  person  who  made  it,  and  who  is  best  rebuked 
by  silence.  Child  v.  Grace,  2  Carr.  &  Payne,  193.  If  a  reply  is 
made,  that  may  be  given  in  evidence.  Ih.  A  statement  made  in 
the  presence  of  a  party  to  the  action  becomes  evidence,  as  show- 
ing that  the  party,  on  hearing  such  a  statement,  did  not  deny  its 
truth.  But  such  an  acquiescence  is  worth  very  little,  indeed, 
where  the  party  hearing  it  has  no  means  of  personally  knowing  the 
truth  or  falsehood  of  the  statement.  Hayslep  v.  Gymer,  1  Ad.  & 
El.  162,  165. 

There  are  many  instances  in  which  it  is  a  person's  duty  to  speak 
out  upon  a  subject  if  he  desires  to  preserve  his  rights. 

If  a  person  offers  to  sell  the  personal  property  of  A.,  in  his 
presence  and  hearing,  the  latter  is  bound  to  disclose  his  ownership, 
or  the  purchaser  will  get  a  good  title.  So,  where  an  account  is 
made  out  and  presented  to  an  individual,  it  is  his  duty  to  dispute 
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or  deny  it,  if  false,  or  to  point  out  the  inaccuracies,  if  any  exist. 
As  a  general  rule,  where  an  account,  showing  a  balance,  is  duly 
rendered,  the  person  to  whom  it  is  rendered  is  bound,  within  a 
reasonable  time,  to  examine  it  and  object  if  he  disputes  its  accu- 
racy. An  omission  to  do  so  will  be  an  implied  admission  of  its 
correctness.  Lochwood  v.  Thome,  11  N.  Y.  170,  reversing  same 
case  in  12  Barb.  487 ;  Beers  v.  Reynolds,  12  Barb.  288 ;  S.  C. 
11  ]Sr.  Y.  97.  The  omission  to  object  does  not  render  the  admis- 
sion conclusive;  it  merely  raises  a  presumption  that  it  is  correct, 
which  may  be  rebutted  by  evidence  showing  any  circumstances 
that  tend  to  a  contrary  inference.  Lochwood  v.  Thome,  18  N.  Y. 
285,  reversing  same  case  in  24  Barb.  391.  And  see  Williams  v. 
Glenny,  16  IST.  Y.  389.  In  legal  investigations  there  is  a  regu- 
larity of  proceeding  which  does  not  permit  a  party  to  interpose 
a  denial  how  and  when  he  pleases,  as  he  would  in  a  common  con- 
versation. And,  in  such  cases,  the  same  inferences  are  not  to  be 
drawn  from  his  silence  or  his  conduct,  as  would  otherwise  be  done. 
Melen  v.  Andrews,  1  Mood.  &  Malk.  336;  Bex  v.  Appleby,  3 
Stark.  33.  But  if  the  party  does  answer  or  make  a  reply,  that 
may  be  given  in  evidence  as  an  admission.  Jones  v.  Morrell,  1 
Car.  &  Kir.  266.  So  a  statement  which  is  made  in  the  plaintiff's 
hearing,  although  not  in  his  presence,  is  admissible  in  evidence,  if 
it  is  otherwise  receivable.  Neile  v.  Jakle,  2  Car.  &  Kir.  709.  A 
defendant  who  puts  in  evidence  a  correspondence,  consisting  of  sev- 
eral letters  between  himself  and  the  plaintiff,  has  a  right  to  give 
in  evidence  a  letter  written  by  him  to  the  plaintiff,  in  reply  to 
the  plaintiff's  last  letter,  which  bore  date  on  the  day  before  the 
defendant's  letter.     Roe  v.  Day,  1  Carr  &  Payne,  705. 

One  to  whom  a  letter  is  written  may  remain  silent  when  there 
is  no  duty  to  speak,  and  in  such  case  silence  does  not  operate  as  an 
admission  of  the  matters  to  which  the  letter  relates.  Lamed  v. 
Tillotson,  97  K  Y.  1 ;  Bank  of  British  N.  A.  v.  Delafield,  126 
K  Y.  410,  418 ;  Thomas  v.  Gage,  141  N.  Y.  506,  510.  Great 
care  should  be  exercised  in  receiving  and  acting  upon  admissions 
which  are  implied  from  a  supposed  acquiescence  in  the  statements 
of  other  persons ;  and  they  ought  never  to  be  received  at  all,  unless 
the  evidence  is  of  direct  declarations  of  that  kind  which  naturally 
call  for  contradiction;  some  assertion  made  to  the  party  with  re- 
spect to  his  right,  which,  by  his  silence,  he  acquiesces  in. 

The  declarations  of  a  defendant  are  not  evidence  in  his  own 
favor,  unless  the  plaintiff,  by  giving  in  evidence  a  part  of  his 
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statements,  or  facts  raising  some  presumption  from  his  apparent 
silence,  has  made  the  declarations  admissible  as  a  part  of  the  con- 
versation, or  as  a  reply  to  the  circumstances  out  of  which  such 
presumption  arises.    Crosbie  v.  Leary,  6  Eosw.  313. 

With  respect  to  verbal  admissions,  it  may  be  observed  that  they 
ought  to  be  received  and  acted  upon  as  evidence  with  great  caution. 
It  may  be  a  correct  principle,  that  the  statement  of  a  person  to  the 
prejudice  of  his  own  interest  is  so  far  entitled  to  consideration  as 
to  be  admissible  in  evidence  against  him.  Still,  the  repetition  of 
oral  statements  is  always  subject  to  great  imperfections.  The 
party  from  whom  they  proceed  may  have  been  misinformed,  or 
may  not  have  correctly  expressed  his  meaning,  or  he  may  have 
spoken  lightly  and  without  consideration;  even  his  meaning,  if 
correctly  expressed,  may  have  been  misunderstood,  or  a  slight 
alteration  of  the  words,  without  any  design  of  intentional  mis- 
representation, may  entirely  vary  the  effect  of  his  statement ;  and, 
where  a  witness  is  corrupt,  a  slight  change  in  the  language  niay 
make  a  material  difference  between  the  admission  really  made, 
and  that  stated  by  the  witness.  Law  v.  Merrills,  6  Wend.  277 ; 
1  Phil.  Ev.  479,  4th  Am.  ed. ;  Garrison  v.  Ahin,  2  Barb.  25,  27. 

It  is  an  elementary  principle,  that  the  admissions  and  confes- 
sions of  parties  are  admissible  in  evidence  when  pertinent  to  the 
issue  to  be  tried.  They  are  not  by  any  means  conclusive,  and  not 
necessarily  even  prima  facie  evidence  of  the  facts  to  which  they 
relate.  They  may  be  controlled  and  overborne  by  evidence  of  a 
higher  character  and  more  commanding  weight;  but  when  they 
relate  to  a  matter  material  to  the  issue,  they  should  be  received, 
and  the  effect  to  be  given  to  them  is  wholly  with  the  jury.  If  it. 
appears  from  the  declarations  themselves,  or  from  evidence 
aliunde,  that  the  party  had  no  personal  knowledge  of  the  facts  as 
to  which  the  admission  is  made,  then  but  little  importance  is  to  be 
attached  to  them.  Stephens  v.  Vroman,  18  Barb.  250,  257.  Where 
declarations  or  acts  of  a  party  are  offered  in  evidence  as  admissions 
against  himself  and  calculated  to  show  that  his  present  attitude  is 
inconsistent  therewith,  it  is  always  competent  for  him  to  offer  an 
explanation.  Chamberlain  v.  Iba,  181  X.  Y.  486.  See  Hopler  v. 
Hunter  Arms  Co.  64  App.  Div.  80 ;  Tracy  v.  McManus,  58  IST.  Y.. 
257. 

There  is  no  limitation  upon  the  right  of  a  party  to  introduce 
evidence  to  contradict  the  truth  of  his  own  admissions,  where 
such  admissions  were  retrospective,  and  not  operating  by  way  of 
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an  estoppel.  Carland  v.  Day,  4  E.  D.  Smith,  251 ;  Ellis  v.  Wil- 
lard,  9  1^.  Y.  529 ;  Yoimg  v.  Bushnell,  8  Bosw.  1.  One  is  not 
bound  by  a  letter  in  which  he  claimed  only  a  certain  amount, 
AA'here  he  gives  proof  that  the  letter  erroneously  stated  the  amount. 
Aetna  Life  Ins.  Co.  v.  Pelham,  102  X.  Y.  Supp.  461. 

Where  an  admission  is  voluntarily  and  deliberately  made,  and 
it  is  satisfactorily  proved,  it  may  be  strong  evidence  against  the 
party  making  it. 

It  may  be  laid  dovra  as  a  first  principle,  that  the  whole  of  the 
statement  containing  the  admission  is  to  be  received  together. 
This  is  necessary,  in  order  to  enable  the  court  and  jury  to  judge 
of  the  true  extent  of  the  admission,  which,  when  taken  entire,  will 
often  have  a  different  import  from  that  which  a  partial  account 
might  convey.     Thompson  v.  Austen,  2  Dowl.  &  Eyl.  358. 

Where,  taking  the  admission  together,  the  branch  making 
against  the  party  is  completely  avoided,  qualified  or  explained 
away  by  another  branch,  and  there  is  nothing  beside,  either  in- 
trinsic or  extrinsic,  in  the  latter  branch  to  render  it  questionable, 
the  first  is  neutralized ;  and  the  whole  admission  is  considered  as 
not  weighing  anything  against  the  party.  In  such  cases,  if  there 
is  no  other  evidence  in  the  case,  the  plaintiff  is  not  entitled  to 
recover,  and  if  he  does  the  judgment  will  be  reversed,  as  in  a  case 
in  which  the  plaintiff  said:  "I  have  bought  the  goods,  but  I  have 
paid  for  them."  Smith  v.  Jones,  15  Johns.  229.  So  where  the 
defendant  said :  "I  have  received  a  dollar  from  the  plaintiff',  but 
it  was  my  due."  Carver  v.  Tracy,  3  Johns.  427.  So  where  the 
defendant  adfnitted  that  the  plaintiff  had  attended  her  as  a  phy- 
sician, but  she  also  alleged  that  she  had  not  employed  him,  and 
that  she  was  under  the  age  of  twenty-one  years.  Wailing  v. 
Toll,  9  John.  141.  And  so  of  a  case  in  which  the  defendant 
admitted  that  he  shot  the  plaintiff's  dog,  but  alleged  that  it  was 
done  because  he  attacked  him  in  the  highway  in  the  nighttime. 
Credit  v.  Brown,  10  Johns.  365.  So  of  an  admission  that  goods 
were  purchased,  but  alleging  that  they  were  purchased  on  time 
which  had  not  expired  at  the  time  of  bringing  the  action.  Perego 
V.  Purdy,  1  Hilt.  269.  So  where  a  party  admitted  that  he  had 
given  a  note  for  a  stove,  but  he  alleged  that  the  stove  was  war- 
ranted, and  that  the  warranty  was  broken  because  the  stove  was 
not  good,  but  had  broken.    Kelsey  v.  Bush,  2  Hill,  440. 

In  the  cases  just  cited,  the  plaintiffs  relied  on  the  admissions  of 
the  defendant  to  make  a  case;  but  the  entire  admission  was  held„ 
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insufficient  to  authorize  a  recovery,  and  the  judgments  were  all 
reversed.  If,  however,  there  are  any  other  facts  in  the  case  which 
destroy  the  effect  of  that  part  of  the  admission  which  discharges 
the  party,  there  may  be  a  recovery. 

If  that  part  of  the  admission  discharging  the  party  is  im- 
probable, or  it  is  discredited  by  the  other  evidence  in  the  case,  the 
jury  may  disregard  the  excuse,  and  the  plaintiff  may  recover. 
Barnes  v.  Allen,  30  Barb.  663;  Bearss  v.  Copley,  10  K  Y.  93. 
And  see  Nesbit  v.  Stringer,  2  Duer,  26;  Dorlon  v.  Douglass,  6 
Barb.  451. 

When  one  party  to  an  action  calls  the  opposite  party  as  a  wit- 
ness, and  proves  facts  by  him  which  favor  the  party  calling  him, 
the  witness  may  also  give  evidence  which  goes  goes  to  discharge  the 
liability  so  created;  but  the  jury  are  at  liberty  to  judge  of  the 
value  which  is  to  be  placed  upon  the  matter  in  excuse.  Roberts  v. 
Gee,  15  Barb.  -±4:9.  When  one  litigant  upon  a  trial  proves  part  of 
a  conversation,  competent  and  material,  his  adversary  is  entitled  to 
the  whole  of  it,  and  the  exclusion  of  the  complementary  evidence 
is  error.    People  v.  Eggers,  121  App.  Div.  593. 

The  rule  which  requires  that  the  whole  of  an  admission  may  be 
given  in  evidence  is  not  an  unlimited  one,  as  to  the  facts  which 
may  then  be  called  for.  If  an  admission  is  called  for  and  proved 
against  a  party,  he  is  entitled  to  ask  for  all  that  was  said  at  the 
same  time,  or  on  the  same  occasion,  in  relation  to  the  admission 
called  for,  or  the  same  subject  of  inquiry.  But  the  rule  is  not 
extended  so  far  as  to  permit  a  party  to  call  for  all  that  was  said 
in  the  same  conversation,  if  a  part  of  it  related  to  another  and  a 
distinct  matter  from  that  inquired  about  by  the  party  calling  for 
such  admission.  Garey  v.  Nicliolson,  24  Wend.  350 ;  Dorlon  v. 
Douglass,  6  Barb.  451;  Rouse  v.  Whited,  25  Barb.  279,  27  N.  Y. 
170 ;  Prince  v.  Same,  7  Ad.  &  El.  627 ;  Greaton  v.  Smith,  1  Daly, 
380;  Downs  v.  N.  Y.  Cent.  R.  R.  Co.  47  K  Y.  83;  Lynch  v.  Mc- 
Beth,  7  How.  113. 

The  object  of  permitting  the  entire  admission  to  be  given  is  to 
enable  the  party  against  whom  a  part  of  it  is  given  to  have  the 
whole  of  it  shown  so  as  to  explain,  qualify  or  discharge  any  lia- 
bility which  would  appear  to  exist  from  a  partial  statement  of  the 
matter.  If  the  other  parts  of  the  conversation  relate  to  a  different  • 
and  distinct  subject-matter,  it  would  not  serve  the  purpose  of  an 
explanation,  qualification  or  discharge,  and  the  reason  of  the  rule 
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which  allows  the  whole  admission  ceases,  so  far  as  it  relates  to 
the  matter  foreign  to  the  admission  called  for. 

Where  the  liability  of  a  defendant  is  sought  to  be  proved  by 
his  verbal  declarations  or  admissions  to  a  witness,  is  several  dif- 
ferent interviews,  all  the  conversations  between  him  and  the  wit- 
ness, bearing  upon  the  subject  of  inquiry,  must  be  submitted  to 
the  consideration  of  the  jury.  Neshit  v.  Stringer,  2  Duer,  26. 
So  in  an  action  against  the  defendant  for  the  recovery  of  the  rent 
of  premises  occupied  by  a  third  person,  where  evidence  has  been 
given  of  a  conversation,  on  a  specified  day,  between  the  landlord 
and  the  defendant,  tending  to  establish  a  hiring  of  the  premises 
by  the  defendant,  and  an  agreement  that  such  third  person  might 
occupy  them,  and  that  the  defendant  would  pay  the  rent,  it  will 
be  error  to  exclude  evidence  of  other  contemporaneous  conversa- 
tions between  the  landlord  and  the  defendant,  upon  the  same  sub- 
ject. Halsey  v.  Jarvis,  7  Bosw.  461.  Such  evidence  cannot  prop- 
erly be  excluded  merely  because  the  conversations  and  verbal 
agreement  offered  to  be  proved  were  not  had  and  made  on  the 
precise  day  on  which  it  is  stated  that  the  conversation  already 
stated  was  had.  lb.  So  if  part  of  a  pleading  is  read  as  an  admis- 
sion, the  whole  pleading  must  be  taken  together,  the  same  as  any 
other  admission.  Gildersleeve  v.  Mahony,  5  Duer,  383.  Where 
the  plaintiff  proves  a  demand  of  the  defendant  and  his  refusal  to 
pay  over  money  in  his  hands,  the  defendant  has  a  right  to  show 
by  the  same  witness  what  reasons  were  assigned  for  the  refusal. 
Bennett  v.  Burch,  1  Denio,  141.  In  such  a  case  the  reasons  for 
the  refusal  are  an  essential  part  of  the  admission.  But  the  rule 
is  otherwise  when  a  long  series  of  facts  is  sought  to  be  made  evi- 
dence in  this  manner,  on  the  ground  that  they  are  an  answer  to 
the  demand.  Walrod  v.  Ball,  9  Barb.  271.  If  any  part  of  the 
reasons  are  admissible,  the  offer  to  prove  them  should  be  limited 
to  such  of  them  as  are  admissible.    76. 

An  admission  must  be  so  specific  and  clear  as  to  leave  no  room 
for  doubt  as  to  the  identity  of  the  matter  referred  to.  It  is  not 
sufficient  to  prove  the  making  of  a  promissory  note  that  the  defend- 
ant has  admitted  that  he  gave  a  note  for  that  amount.  The  ad- 
mission should  identify  the  note  in  suit.  Palmer  v.  Manning,  4 
Denio,  131 ;  Shaver  v.  Ehle,  16  Johns.  201.  See  Pentz  v.  Winter- 
hottom,  5  Denio,  51. 

A  party  to  a  cause,  who  is  proved  to  have  made  admissions,  may 
defeat  their  effect,  by  showing  that  they  were  made  under  a  mis- 
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take  of  laAV,  provided  the  other  party  has  not  been  induced  ta 
change  his  condition  in  consequence.  Newton  v.  Liddiardj  12 
Ad.  &  El.  ]Sr.  S.  925 ;  Newton  v.  Belcher,  12  Ad.  &  El.  IST.  S.  921 ; 
lieane  v.  Sogers,  9  Barn.  &  Cress.  377. 

There  is  another  class  of  judicial  admissions  which  arise  from 
the  acts  of  the  party.  Payment  of  money  into  court  by  the  de- 
fendant operates  as  an  admission  for  several  purposes.  It  admits 
that  the  amount  paid  into  court  is  due  to  the  plaintiff  (Logue  v. 
Gillick,  1  E.  D.  Smith,  398;  Seaton  v.  Benedict,  5  Bing.  28); 
that  it  is  for  the  cause  of  action  stated  in  the  complaint  {Bennett 
v.  Francis,  2  Bos.  &  Pul.  550)  ;  that  the  plaintiff  is  entitled  to 
claim  it  in  the  character  in  which  he  sues  (Lipscomhe  v.  Holmes, 
2  Camp.  441) ;  that  the  contract  set  forth  is  correctly  described, 
and  was  duly  executed  (Gutteridge  v.  Smith,  2  H.  Bla.  374; 
Randall  v.  Lynch,  2  Camp.  352,  357)  ;  that  the  instrument  sued 
on  was  properly  stamped  (Israel  v.  Benjamin,  3  Camp.  40)  ;  that 
the  contract  has  been  broken  in  the  manner  and  to  the  extent  al- 
leged in  the  complaint  {Dyer  v.  Ashton,  1  Bam.  &  Cress.  3)  ;  and 
where  goods  are  sold  by  sample,  it  admits  that  the  goods  delivered 
agreed  with  the  sample.    Leggett  v.  Cooper,  2  Stark.  103. 

The  general  rule  is,  that  the  payment  of  money  into  court  ad- 
mits every  fact  which  it  would  be  necessary  for  the  plaintiff  to 
prove,  to  entitle,  him  to  recover  the  amount  so  paid  in.  Dyer  v. 
Ashton,  1  Barn.  &  Cress.  3.  But  it  does  not  admit  anything 
beyond  that. 

In  all  actions  for  a  tort,  whether  in  trespass,  trover,  replevin,  or 
in  other  actions,  it  is  a  general  rule  that  the  admissions  of  one 
defendant  are  not  admissible  against  his  codefendant,  even  when 
the  wrongful  act  was  committed  by  them  jointly.  De  Benedetti 
V.  Mauchin,  1  Hilt.  213  ;  Daniels  v.  Potter,  4  Carr.  &  Payne,  262  ; 
S.  C.  1  Mood.  &  Malk.  502.  The  declarations  of  a  co-conspirator 
in  a  scheme  to  defraud,  made  after  the  completion  of  the  enter- 
prise, relating  to  a  past  transaction,  and  accompanying  no  act  done 
in  furtherance  thereof,  are  incompetent  against  the  other  conspir- 
ators. Lederer  v.  Adler,  92  IST.  Y.  Supp.  827 ;  N.  Y.  Guaranty 
&c.  Co.  V.  Oleason,  78  N".  y.  514;  People  v.  McQuade,  110  N.  Y. 
307.  In  an  action  for  fraud,  admissions  of  one  of  the  defend- 
ants, although  made  after  the  time  when  the  fraudulent  represen- 
tations were  charged  to  have  been  made,  are  admissible  in  behalf 
of  the  plaintiff.  Lefler  v.  Fox,  92  N.  Y.  Supp.  227.  The  only 
exception  to  the  rule  is,  where  it  is  shown  that  there  was  a  con- 
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spiracy  or  a  concerted  plan  to  commit  the  wrongful  act,  and  where 
that  is  shown  by  evidence  independent  of  the  admissions  of  one 
defendant  against  his  codefendant,  the  declarations  of  either  de- 
fendant, which  are  made  with  reference  to  the  common  plan,  and 
in  pursuance  of  it,  are  admissible  as  evidence  against  all.  Ih.; 
People  V.  Parish,  4  Denio,  153;  Lee  v.  Bennett,  How.  App.  Cas. 
187 ;  Heughes  v.  Board  of  Education,  37  App.  Div.  180  ;  Newlin  v. 
Lyon,  49  N.  Y.  661 ;  Dewey  v.  Moyer,  72  N".  Y.  70 ;  Ciiyler  v. 
McCartney,  40  K  Y.  221;  Kelley  v.  People,  55  N.  Y.  565; 
People  V.  McKane,  143  N.  Y.  455 ;  People  v.  Van  Tassel,  156  K". 
Y.  561.  The  fact  that  the  defendant  was  separately  tried  in  no 
way  changes  the  rule  that  the  acts  and  statements  of  a  co-con- 
spirator are  admissible  against  each  conspirator.  People  v.  Fer- 
rara,  199  JST.  Y.  414.  But  this  rule  of  evidence  must  be  taken 
-with  all  the  qualifications  stated.  Such  declarations,  by  one  de- 
fendant, cannot  be  received  against  a  codefendant  until  at  least 
prima  facie  evidence  has  been  given  of  the  existence  of  a  conspiracy 
{Rutherford  v.  Schattman,  119  IS!".  Y.  604),  and  the  declaration 
of  an  alleged  conspirator  cannot  be  admitted  against  an  alleged 
coconspirator  for  the  purpose  of  proving  the  conspiracy  itself. 
Lent  V.  Shear,  160  IST.  Y.  462.  But  such  admissions  are  evidence 
against  the  party  making  them,  and  may  be  admitted  in  evidence 
against  him,  although  he  may  be  sued  jointly  with  other  defend- 
ants.   De  Benedetti  v.  Mauchin,  1  Hilt.  213. 

There  are  many  cases  in  which  declarations,  when  standing 
alone,  are  inadmissible  as  evidence,  though  they  become  admis- 
sible because  they  accompany  some  act,  or  are  a  part  of  some  trans- 
action, and  are,  therefore,  admissible  in  explanation  of  it.  The 
general  rule  is,  that  declarations,  to  become  a  part  of  the  res  gestw, 
must  accompany  the  act  which  they  are  supposed  to  characterize, 
and  must  so  harmonize  as  to  be  obviously  one  transaction.  Moore 
V.  Meacham,  10  N.  Y.  207,  210.  Declarations,  made  right  at  the 
conclusion  of  a  transaction,  but  not  afterward,  are  admissible  as 
a  part  of  the  res  gestce,  as  much  so  as  though  made  during  the 
progress  of  it.  Kimball  v.  Huntington,  10  Wend.  677.  When  it 
is  material  to  show  for  what  pvirpose  a  note  was  sent  to  a  bank, 
a  letter,  accompanying  the  note,  explaining  that  object,  is  admis- 
sible, as  a  part  of  the  res  gestce.  Bank  of  Monroe  v.  Culver,  2 
Hill,  531. 

The  declarations  of  an  agent,  while  acting  within  the  scope  of 
his  authority,  and  in  the  discharge  of  his  duty,  in  making  a  con- 
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tract  or  doing  some  other  act,  are  evidence  against  his  principal, 
because  part  of  the  res  gestce.  Budlong  v.  Van  Nostrand,  24 
Earb.  25;  Thalheimer  v.  Brincherhoff,  6  Cow.  90,  4  Wend.  394. 
If  made  after  that  time,  they  are  not  competent  evidence.  lb. 
The  president  of  a  corporation  is  simply  its  agent  for  certain  lim- 
ited purposes,  and  his  declarations  are  governed  by  the  general  rule 
that  declarations  of  an  agent  are  admissible  only  when  part  of  the 
res  gestce  which  is  the  subject  of  inquiry,  and  made  during  the 
continuance  of  the  agency,  and  in  regard  to  a  transaction  pending 
at  the  very  time.  Arnold  v.  Rockland  Trap  Rock  Co.  123  App. 
Div.  659,  and  many  cases  there  cited.  Hence,  testimony  given  by 
the  president  of  the  defendant  corporation  in  another  action  to 
which  the  defendant  was  not  a  party,  is  not  competent  as  an  admis- 
sion of  the  defendant,  which  the  plaintiff  has  a  right  to  prove  as 
a  part  of  his  case.  lb.  And  the  error  is  not  cured  by  the  fact  that 
the  president  was  subsequently  called  for  the  defendant,  when  his 
testimony  related  to  matters  entirely  different  from  those  in- 
volved in  the  other  action.  lb.  In  an  action  by  the  purchaser  of 
property  to  annul  the  contract  on  the  ground  of  fraudulent  rep- 
resentations, it  is  error  to  admit  testimony  as  to  representations 
made  by  plaintiff's  agent  after  the  signing  of  the  contract.  Roth- 
stein  V.  Isaac,  124  App.  Div.  133.  In  an  action  to  recover  for 
personal  injuries  alleged  to  have  been  sustained  through  defend- 
ant's negligence,  plaintiff  is  not  authorized  to  prove  a  conversation 
had  with  defendant's  employee  after  the  accident  not  being  a  part 
of  the  res  gestce.  Callahan  v.  Keith  &  Proctor  Amusement  Co.  Ill 
N.  Y.  Supp.  781. 

On  a  question  of  fraud,  in  relation  to  the  sale  of  personal  prop- 
erty, when  the  acts  of  the  parties  may  be  shown,  the  declarations 
which  accompany  those  acts  are  equally  admissible.  Crary  v. 
Sprague,  12  Wend.  41,  44. 

When  declarations  are  admissible  as  a  part  of  the  res  gestae, 
they  are  admissible  in  favor  of  the  party  making  them,  as  much 
as  in  favor  of  the  opposite  party.  The  books  contain  a  great  num- 
ber of  cases  ilhistrative  of  this  rule,  but  the  principle  is  one  which 
is  easy  of  application  if  it  is  carefully  kept  in  mind ;  and  the  cases 
already  cited  are  sufficient  to  show  the  extent  and  application  of  it. 

§  5.  Presumptions. 
The  term  "presiimption"  has  been  variously  defined  by  legal 
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writers.  It  is  said  to  be  "The  result  of  a  process  of  reasouiug 
from  one  fact  to  another,  or  from  one  or  more  facts  to  others ;  an 
inference.  A  conclusion,  judgment  or  belief,  as  to  the  truth  of 
some  proposed  matter  of  fact,  arrived  at  and  formed  by  a  process 
of  inference  from  other  facts."  Burr.  Cir.  Ev.  910.  An  infer- 
ence as  to  the  existence  of  a  fact  not  actually  known,  arising  from 
its  necessary  or  usual  connection  with  others  which  are  known. 
Stark.  Ev.  742.  A  probable  inference  which  our  common  sense 
draws  from  circumstances  usually  occurring  in  such  cases.  1  Phil. 
Ev.  599,  4th  Am.  ed.  A  probable  consequence  drawn  from  facts, 
as  to  the  truth  of  a  fact  alleged,  but  of  which  there  is  no  direct 
proof.  Wills  Circ.  Ev,  17.  An  inference,  affirmative  or  disaffirm- 
ative,  of  the  existence  of  a  disputed  fact,  drawn  by  a  judicial 
tribunal,  by  a  process  of  probable  reasoning  from  some  one  or 
more  matters  of  fact  either  admitted  in  the  cause  or  otherwise 
satisfactorily  established.  Best  on  Presump.  12.  A  process  of 
probable  reasoning  from  facts  established  or  judicially  noticed. 
1  Best  on  Ev.  411 ;  Young  v.  Shulenberg,  165  IST.  Y.  385,  391. 
An  inference  as  to  the  existence  of  one  fact  from  the  existence  of 
some  other  fact,  founded  upon  a  previous  experience  of  their  con- 
nection, or  dictated  by  the  policy  of  the  law.  Century  Dictionary 
and  Cyclopedia,  title  "Presumption."  Presimiptions  are  generally 
inferences  in  accordance  with  the  common  experience  of  mankind 
and  the  established  principles  of  logic;  but,  as  they  differ  in  cog- 
ency or  convincing  power,  the  term  is  used  variously  as  signifying 
different  degrees  of  certainty  in  the  inference,  (a)  An  inference 
which  a  jury,  or  a  judge  sitting  in  the  place  of  a  jury,  may  with- 
out error  draw  from  a  given  state  of  facts,  but  is  not  bound  to  draw 
from  them:  called  by  way  of  distinction  a  presumption  of  fact, 
(b)  An  inference  which,  in  absence  of  evidence  to  the  contrary, 
the  law  draws,  and  a  judge  or  jury  cannot  without  error  refuse  to 
apply :  called  by  way  of  distinction  a  legal  presumption  or  a  pre- 
sumption, of  law;  more  specifically,  a  rebuttable  legal  presump- 
tion, (c)  An  inference  which  the  law,  usually  for  reasons  of  pub- 
lic policy,  draws  from  a  given  state  of  facts,  and  refuses  to  allow 
evidence  to  countervail  the  inference :  called  a  conclusive  presump- 
tion, or  an  irrebuttable  presumption.  Century  Dictionary  and 
Cyclopedia,  title  "Presiunption." 

In  the  course  of  legal  investigations  there  are  two  kinds  of  pre- 
sumption which  require  attention ;  one  is  a  presumption  of  fact, 
the  other  a  presumption  of  law. 
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Presumptions  of  fact  are  questions  for  a  jury,  or  the  justice  in 
their  place,  for  determining  the  existence  of  certain  disputed  facts, 
upon  the  evidence  introduced  in  the  case.  Presumptions  of  law 
are  merely  the  application  of  legal  rules  to  ascertained  facts. 

To  determine  whether  a  presumption  is  ono  of  law,  or  one  of 
fact,  it  is  merely  necessary  to  ascertain  what  kind  of  inference  is 
to  be  drawn,  whether  it  is  one  of  fact  or  one  of  law.  If  upon 
certain  evidence  given  it  is  important  to  ascertain  the  existence 
of  some  other  fact,  or  the  truth  or  falsity  of  some  allegation  of 
fact,  the  presumption  is  one  of  fact.  If,  on  the  contrary,  no  in- 
ference of  additional  facts  is  necessary  in  order  to  make  a  decision, 
then  the  presumption  is  one  of  law.  See  Justice  v.  Lan.g,  52  Is^.  Y. 
323,  327, 

It  is  a  well  settled  rule  of  law  that  inference  cannot  be  based 
upon  inference.  Lamb  v.  Union  By.  Co.  195  IST.  Y.  260;  Bup- 
peH  V.  Brooklyn  Heights  B.  B.  Co.  154  K  Y.  90. 

A  few  illustrations  are  all  that  will  be  given  of  the  numerous 
cases  upon  the  subject. 

General  sanity  is  presumed,  because  that  is  ordinarily  the  con- 
dition of  the  mind.  Gardner  v.  Gardner,  22  Wend.  526 ;  Brown 
v.  Torrey,  24  Barb.  583;  Walter  v.  People,  32  IST.  Y.  147;  Weed 
V.  Mutual  Benefit  Life  Ins.  Co.  70  I^.  Y.  566.  The  law  pre- 
sumes the  legitimacy  of  children.  Matter  of  Matthews,  153  Jf.  Y. 
443 ;  Matter  of  8eabury,  1  App.  Div.  231 ;  Hynes  v.  McDermott, 
91  IvT.  Y.  451,  459.  One  attacking  the  legitimacy  of  a  child  has 
the  burden  of  showing  so  clearly  and  certainly  as  not  to  admit  of 
denial,  dispute  or  controversy  that  the  mother's  husband  did  not 
have  access  within  the  longest  period  of  gestation.  Mayer  v. 
Davis,  122  App.  Div.  393 ;  Canjolle  v.  Ferrie,  23  N.  Y.  108.  A 
person's  motives  are  presumed  to  be  good,  and  that  he  is  honest  in 
bis  transactions,  in  the  absence  of  evidence  showing  fraud  or 
improper  motives.  Fleming  v.  Slocum,  18  Johns.  403  ;  Lewis  v. 
Palmer,  Hill  &  Denio,  68 ;  Bank  of  Silver  Creek  v.  Talcott,  22 
Barb.  552 ;  Barnes  v.  Allen,  1  Keyes,  390.  The  presumption 
of  innocence  does  not  apply  in  a  civil  action  to  recover  dam- 
ages, although  the  defendant  is  charged  incidentally  with  the 
commission  of  a  crime,  and  the  plaintiff  is  only  required  to  prove 
his  case  by  a  preponderance  of  evidence.  Kurz  v.  Doerr,  180  IST. 
Y.  88.  But  upon  certiorari  to  review  the  proceedings  of  the  fire 
commissioner  of  the  city  of  Xew  York,  on  the  trial  of  charges 
preferred  against  the  relator  as  assistant  foreman  in  that  depart- 
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ment,  it  appeared  that  the  principal  charges  involved  his  commis- 
sion of  perjury,  it  was  held  that  he  was  entitled  to  the  same  pre- 
sumption in  his  favor  that  would  have  existed  if  the  said  charge 
had  been  made  against  him  in  a  criminal  court.  People  ex  rel. 
Madigan  v.  Sturgis,  110  App.  Div.  1;  People  ex  rel.  Campbell 
v.  Police  Commissioners  of  Schenectady,  153  E".  Y.  657,  13  App. 
Div.  69.  Every  person  is  presumed  to  know  the  law.  Mackmull  v. 
Brandeliein,  152  App.  Div.  733.  And  the  policy  requiring  pub- 
lic laws  to  be  known  and  declining  to  receive  the  excuse  of  ignor- 
ance, applies  both  to  their  enactment  and  their  repeal.  Hebron  v. 
CUy  of  New  Yorh,  138  N.  Y.  Supp.  1010. 

A  man  is  presumed  to  intend  those  necessary  consequences 
which  result  from  his  voluntary  or  deliberate  acts.  Van  Pelt  v. 
McGraw,  4  K".  Y.  110.  And  acts  which  are  innocent  and  lawful 
in  themselves  may  become  wrongful  and  fraudulent,  when  done 
without  a  just  regard  to  the  rights  of  others.  lb.  The  law  will 
not  presume  that  a  person  is  a  wrongdoer.  And  where  a  sheriff 
or  constable  levies  an  execution  against  A.  on  the  property  of  B., 
there  is  no  presumption  that  the  plaintiff,  in  the  execution,  di- 
rected the  levy,  which  can  support  an  action  against  him.  Averill 
V.  WilliamSj  1  Denio,  501 ;  8.  C.  4:  Denio,  295.  Knowledge  on 
the  part  of  a  wife  of  a  fraud  perpetrated  by  her  husband  is  not 
to  be  presumed  from  the  marital  relation.  Merritt  v.  Mayfield, 
89  App.  Div.  470. 

The  presumption  is  that  every  man  has  performed  his  duty. 
CosuUch  V.  S.  0.  Co.  122  JST.  Y.  118.  The  provision  of  section 
131  of  the  Tax  Law,  making  a  comptroller's  deed  presumptive 
evidence  of  the  validity  of  the  proceedings  upon  which  it  is  based, 
applies  to  deeds  of  county  treasurers  given  under  section  157. 
Clinton  v.  Krull,  125  App.  Div.  157;  Welstead  v.  Jennings,  104 
App.  Div.  179.  The  law  presumes  that  a  public  officer  has  prop- 
erly discharged  his  official  duties.  Hartwell  v.  Root,  19  Johns. 
345 ;  Smith  v.  Hall,  22  Barb.  656 ;  Leland  v.  Cameron,  31  E".  Y. 
115.  And  when  it  appears  that  an  official  act  has  been  done,  the 
regiilarity  of  its  performance  may  be  presumed,  but  the  presump- 
tion of  performance  of  official  duty  or  act  which  is  a  jurisdictional 
prerequisite  to  further  action  does  not  generally  arise  without  the 
aid  of  some  statute.  McLaughlin  v.  Miller,  124  E".  Y.  510.  The 
legal  presumption  arising  from  the  fact  that  assets  came  to  an  ex- 
ecutor, is  that  they  are  still  in  his  hands.  Jones  v.  Thomas,  90 
App.  Div.  608 ;  Matter  of  Clarh,  119  N.  Y.  427 ;  Perhins  v.  Stim- 
118 
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mel,  114  ]Sr.  Y.  359.  The  presumption  is  that  a  meeting  of  a  com- 
mon coiincil,  though  a  special  meeting,  was  regularly  held.  City 
of  Rome  v.  }Yhitestone  Water  Works  Co.  113  App.  Div.  54Y; 
People  ex  rel.  Locke  v.  Common  Council  of  Rochester,  5  Lans.  11 ; 
Nelson  v.  Eaton,  26  iN".  Y.  415.  It  is  to  be  presumed  that  a  board 
created  by  the  legislature  performs  the  duty  imposed  iipon  it  by 
statute.  Remington  v.  State,  116  App.  Div.  522.  And  the  pre- 
sumption is  that  no  public  official  acting  under  his  oath  of  office 
will  fail  to  do  his  duty.  Cra/i5  v.  Lewi!,  103  X.  Y.  Supp.  366.  The 
presumption  is  that  an  assessment  made  by  a  foreign  insurance 
company  upon  its  members,  under  direction  of  a  foreign  court, 
is  valid.  Stone  v.  Penn  Yan,  Keuka  Park  cf-  Branchport  Ry.  125 
App.  Div.  94.  A  record  of  a  judgment  of  the  Supreme  court  in 
the  jtidgment-book  in  the  clerk's  office  raises  a  presumption  of 
law  that  the  judginent-roll  was  filed,  although  it  is  missing,  and 
that  the  court  had  jurisdiction  of  the  subject-matter  of  the  action 
and  of  the  parties  thereto.  Burke  v.  Kaltenbach,  125  App.  Div. 
261.  But  as  to  courts  of  inferior  jurisdiction,  every  jurisdictional 
fact  essential  to  support  an  order  made  by  it  must  be  shown  when 
an  attack  is  made.  Matthews  v.  Carman,  122  App.  Div.  582. 
But  the  rule  that  no  presumption  will  be  indulged  in  favor  of  the 
proceedings  of  inferior  courts  only  applies  to  the  question  of  juris- 
diction, and  such  courts,  like  all  others,  are  presumed  to  have 
acted  correctly  as  to  matters  within  their  jurisdiction.  People  v. 
Pugliese,  140  N.  Y.  849.  It  will  be  presumed  that  commissioners 
in  proceedings  to  open  a  street,  made  only  such  awards  as  the  law 
required.  Matter  of  Avenue  between  Fort  Washington  and  Haven 
Avenues,  in  the  City  of  New  York,  153  App.  Div.  164. 

Giving  a  promissory  note  raises  a  presumption  that  there  is 
nothing  due  to  the  maker  at  that  time  from  the  person  to  whom 
the  note  is  given.  De  Freest  v.  Bloomingdale,  5  Denio,  304; 
Lake  v.  Tysen,  6  IsT.  Y.  461 ;  Duguid  v.  Ogilvie,  3  E.  D.  Smith, 
527.  This  presumption  may  be  rebutted,  by  showing  that  the 
note  was  given  for  a  mere  temporary  loan,  without  any  settlement. 
lb.  Possession  of  personal  property  is  prima  facie  evidence  of 
title  to  it.  Fish  v.  Skut,  21  Barb.  333 ;  Halsey  v.  Hart,  85  Hun, 
46 ;  Wheeler  v.  Vanderveer,  88  IST.  Y.  233.  And  this  rule  applies, 
to  all  personal  property,  and  to  negotiable  paper.  Wickes  v.  Adi- 
rondack Co.  2  Hun,  112.  The  production  of  a  note  by  the  plain- 
tiff on  the  trial  of  an  action  brought  thereon  raises  a  presump- 
tion of  ownership.    Flour  City  Bank  v.  Or  over,  88  Hun,  4  •  New- 
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comhe  v.  Fox,  1  App.  Div.  389;  Stephens  v.  McNeill,  26  Barb. 
657.  But  the  mere  naked  possession  of  a  non-negotiable  instru- 
ment is  not  evidence  of  ownership.  Cuyler  v.  Wallace,  183  JST.  Y. 
291.  Prima  facie,  a  person  receiving  money  is  entitled  to  it,  and 
he  does  not  become  a  debtor  to  the  person  delivering  it.  Seine 
evidence  in  explanation  of  the  transaction  is  necessary  to  establish 
a  liability  by  the  receipt  of  the  money.  Sioeet  v.  Barney,  24, 
Barb.  533,  538 ;  Welch  v.  Seaborn,  1  Stark.  474.  But  slight  cir- 
cumstances will  make  the  matter  a  question  of  fact  for  a  jury. 
Bogert  v.  Morse,  1  N.  Y.  377  -,3.0.4:  Denio,  108. 

Where  letters  are  directed  to  a  particular  person  on  business, 
and  answers  are  received  in  due  course  of  mail,  a  fair  inference 
arises  that  the  answers  were  written  by  the  person  from  whom 
they  purport  to  come.  Bush  v.  Miller,  13  Barb.  41 ;  Cunning- 
ham v.  Hudson  River  Banlc,  21  Wend.  557,  559  ;  Orenston  v.  Wil- 
son, 2  Car.  &  Kir.  1.  And  it  is  presumed  that  a  letter,  properly 
mailed  and  addressed  to  a  person  at  his  or  her  place  of  residence, 
was  received  by  such  person.  Oregon  Steatnship  Oo.  v.  Otis,  100 
K  Y.  446;  Moran  v.  Abbott,  26  App.  Div.  507;  Austin  v.  Hol- 
land, 69  ]Sr.  Y.  571.  McArdle  v.  Thomas  Iron  Works,  96  App. 
Div.  139.  Ackley  v.  Welch,  85  Hun,  178.  It  is  presumed  that 
papers  to  be  served  on  a  nonresident  defendant  contained  in  a 
securely  inclosed  postpaid  wrapper,  properly  directed  to  the  cor- 
rect address  of  tne  nonresident  defendant,  were  received  by  such 
defendant.  Mishhind-Feinberg  Realty  Co.  v.  SidorsJcy,  189  IsT.  Y. 
402,  aiSrming  111  App.  Div.  578.  This  is,  however,  but  a  pre- 
sumption of  fact. 

A  written  instrument  is  presumed  to  have  been  executed  and 
delivered  at  the  time  it  bears  date.  Bell  v.  Davis,  8  Barb.  210; 
Seymour  v.  Van  Slych,  8  Wend.  403.  A  deed  which  is  witnessed 
is  presumed  to  have  been  delivered  at  its  date,  although  it  was 
not  acknowledged  until  afterward.  Bigelow  v.  Bigelow,  39  App. 
Div.  103 ;  People  v.  Snyder,  41  K  Y.  397,  402.  The  legal  pre- 
sumption exists  that  a  lease  contains  the  whole  agreement  between 
the  parties.  Daly  v.  Piza,  105  App.  Div.  496 ;  Vanderhoef  v. 
Hartmann,  63  App.  Div.  419.  The  presumption  of  death  of  an 
illiterate  person  of  irregular  and  dissolute  habits  does  not  arise 
from  mere  absence.  Donovan  v.  Twist,  105  App.  Div.  171 ;  Kel- 
ler V.  Stuck,  4  Eedf.  294.  The  presumption  of  the  possession  of 
real  property  arises  from  proof  of  ownership.  Ewers  v.  Smith, 
98  App.  Div.  289.    The  presumption  is  in  favor  of  the  legality  of 
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a  contract.     Electric  Fireproofing  Co.  v.  Smith,  113  App.  Div. 
615 ;  Lorrillard  v.  Clyde,  86  N.  Y.  38Y. 

Although  the  presence  of  a  seal  upon  an  instrument  is  prima 
facie  proof  that  it  was  attached  by  proper  authority  it  is  only 
such  proof  as  may  be  conclusively  rebutted.  Cause  v.  Commorir 
wealth  Trust  Co.  196  N".  Y.  134;  Quackenboss  v.  Gloie,  etc.  Ins. 
Co.  177  N.  Y.  71.  A  seal  is  merely  presumptive  evidence  of  a 
sufficient  consideration  which  may  be  rebutted  as  if  the  instrument 
were  not  under  seal.    Reynolds  v.  Stein,  117  JST.  Y.  Supp.  985. 

The  mere  fact  that  the  body  of  an  instrument  or  of  an  indorse- 
ment is  not  in  the  handwriting  of  the  signer  raises  no  presump- 
tion that  it  was  not  in  its  present  state  when  the  signature  was 
made.    Small  v.  Sloan,  1  Bosw.  352. 

The  possession  of  an  unmutilated  railroad  passage  ticket  is 
presumptive  evidence  that  the  holder  has  paid  the  regular  price 
for  it,  and  is  entitled  to  be  transported  according  to  its  terms,  and 
that  the  ticket  has  not  been  used  for  that  purpose.  Pier  v.  Finch, 
24  Barb.  514. 

A  receipt  for  rent  arising  at  a  subsequent  period  is  presump- 
tive evidence  that  all  rent,  previously  accruing,  had  been  paid. 
Decker  v.  Livingston,  15  Johns.  479.  But  proof  that  an  employer 
has  regular  pay  days,  on  which  his  workmen  are  accusomed  to 
receive  their  wages,  and  that  the  plaintiff  has  been  seen  to  receive 
payments  on  those  days,  is  not  sufficient  evidence  that  he  has  been 
paid  for  work  which  was  done  since  the  time  when  it  is  shown  that 
the  last  payment  was  made  to  him.  Irvine  v.  Wortendyke,  2 
E.  D.  Smith,  374.  The  presumption  in  the  absence  of  any  evi- 
dence is  that  a  check  given  by  a  trustee  to  his  wife,  drawn  on  the 
funds  of  the  trust,  is  in  payment  of  a  debt,  but  his  successor  may 
rebut  this  presumption  in  an  action  against  her  as  for  a  loan. 
Griifen  v.  Train,  81  IST.  Y.  Supp.  977 ;  Nay  v.  Curley,  113  E".  Y. 
575.  And  memoranda  in  the  handwriting  of  the  former  trustee 
found  among  the  papers  of  the  estate,  containing  a  list  of  assets 
showing  an  entry  of  the  amount  with  the  wife's  initials,  together 
with  a  list  of  debts  due  the  estate  containing  a  similar  entry,  was 
held  admissible  to  rebut  the  presumption.  Ih.  Livingston  v. 
Ammx,  56  K  Y.  507. 

The  common  law  of  a  neighboring  State  will  be  presumed  to  be 
like  our  own,  in  the  absence  of  any  proof  upon  the  subject.  Robin- 
son V.  Dauchy,  3  Barb.  20 ;  Holmes  v.  Broughton,  10  Wend.  75 ; 
Monroe  v.  Douglass,  5  IST.  Y.  447;  Savage  v.  O'Neil,  44  K  Y. 
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298;  Chapin  y.  Dobson,  78  K  Y.  74;  Stewart  v.  Union  Mut. 
Life  Ins.  Co.  155  N.  Y.  257 ;  Pratt  v.  Roman  Catholic  Orphan 
Asylum,  20  App.  Div.  352.  But  the  statutes  of  a  foreign  country 
must  be  proved  as  facts.  Douglass  v.  Douglass,  128  E".  Y.  Supp. 
912.  In  the  absence  of  any  proof  on  the  subject,  the  presumption 
is  that  the  common  law  of  Pennsylvania  is  the  same  as  is  the  com- 
mon law  of  JSTew  York,  but  there  is  no  presumption  as  to  the  stat- 
utes of  the  sister  State,  and  they  must  be  proved  under  proper 
allegations.  International  Text  Booh  Co.  v.  Connelly,  206  JST.  Y. 
188,  aiErming  140  App.  Div.  939,  125  JST.  Y.  Supp.  1125.  The 
presumption  that  the  common  law  of  England  is  in  force  in  another 
jurisdiction  is  only  indulged  in  by  our  courts  with  reference  to 
England,  and  those  states  which  have  taken  the  common  law  from 
England,  and  does  not  apply  to  Brazil.  Crashley  v.  Press  Pub- 
lishing Co.  179  N.  Y.  27. 

And  the  presumption  is  that  the  common  law  of  a  sister  State 
is  the  common  law  of  this  state,  as  distinguished  from  the  common 
law  of  England.  Spencer  v.  Busch,  98  ~S.  Y.  Supp.  690 ;  Williams 
V.  Dodge,  8  Misc.  317.  There  is  no  presumption  that  the  statu- 
tory law  of  this  state  prevails  in  another  state,  but  the  presumption 
is  that  the  common  law  obtains  there,  and  the  question  of  the  law 
of  the  other  state  is  usually  a  question  of  fact.  Bohh  v.  Washing- 
ton &  Jefferson  College,  185  1^.  Y.  485;  First  National  Bank  v. 
National  Broadway  Bank,  156  IST.  Y.  459 ;  Oenet  v.  Delaware  & 
Hudson  Canal  Co.  163  N.  Y.  173.  And  where  the  only  evidence 
of  the  law  of  another  state  is  a  statute  adopting  the  common  law, 
it  will  be  assumed  that  the  construction  of  the  common  law  adopted 
in  this  State  is  correct,  and  has  been  accepted  in  that  State  as 
well  as  this.  Mount  v.  TuUle,  183  IST.  Y.  358  •,Monroe  v.  Douglas, 
5  N.  Y.  477 ;  Chapin  v.  Dobson,  78  IST.  Y.  74.  There  is  no  pre- 
sumption that  our  statutory  rule  regulating  investments  by  savings 
banks  obtains  in  another  State.  Citizens'  Savings  Bank  v.  Couse, 
124  ISr.  Y.  Supp.  79.  And  there  is  no  presumption  that  the  statu- 
tory law  of  this  state  prevails  in  the  District  of  Columbia.  Patton 
v.  Patton,  123  N.  Y.  Supp.  329 ;  Yanderpool  v.  Gorman,  140  N. 
Y.  563 ;  First  National  Bank  v.  Broadway  Bank,  156  X.  Y.  457. 
There  is  no  presumption  that  another  State  has  a  statute  law  sim- 
ilar to  our  own,  but  the  presumption  is  that  the  common  law 
obtains  there.    Boston  Dairy  Co.  v.  Jones  Corp.  129  X.  Y.  Supp. 

70. 

In  relation  to  presumptions  of  fact,  there  are  not  so  many  re- 
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ported  cases,  for  such  questions  are  purely  questions  for  a  jury, 
and  there  are  few  cases  in  which  their  decision  upon  such  matters 
is  not  final.  This  class  of  presumptions  embraces  all  the- connec- 
tions and  relations  between  the  facts  proved  and  the  hypothesis 
stated  and  defended,  whether  they  are  mechanical  and  physical, 
or  of  a  purely  moral  nature.  It  is  that  mental  operation  which  is 
exercised  in  the  ordinary  affairs  of  life,  namely,  the  process  of 
ascertaining  the  existence  of  one  fact  when  the  existence  of  another 
is  shown,  without  resort  to  the  aid  of  any  rule  of  law.  The  pre- 
sumption of  undue  influence  in  the  case  of  a  gift  by  a  man  to  a 
woman  with  whom  he  has  meretricious  connections  is  only  a  pre- 
sumption of  fact.  Piatt  V.  Elias,  186  IST.  Y.  374;  People  v.  Weld- 
on,  111  ]Sr.  Y.  569. 

There  are  few  presumptions,  then,  absolutely  conclusive,  so  as 
to  prevent  a  person  from  rebutting  them  by  proper  evidence. 

Records,  deeds,  and  estoppels  in  -pais,  are  generally  conclusive. 
But,  as  a  general  rule,  a  presumj)tion  merely  stands  for  proof 
until  the  contrary  of  the  presumption  is  shown  by  evidence. 
When  the  law  raises  a  presumption  from  a  given  state  of  facts, 
that  presumption  will  be  sufficient  proof,  if  it  is  not  rebutted. 
Occasionally,  there  are  conflicting  presumptions.  The  law  pre- 
sumes the  continuance  of  life,  as  well  as  that  a  party  is  innocent 
of  crime.  In  one  case,  a  woman  married  a  second  husband  within 
twelve  months  after  her  first  husband  was  last  heard  of;  and  it 
was  held,  that  the  presumption  in  favor  of  innocence  should  pre- 
vail, by  supposing  that  the  first  husband  was  dead  at  the  time  of 
the  second  marriage.  Rex  v.  Inhabs.  of  Twyning,  2  B.  &  Aid. 
386. 

While  not  conclusive,  there  is  a  presumption  that  a  woman 
above  fifty  years  of  age  may  not  bear  children.  Washington  v. 
Bank  for  Savings,  65  App.  Div.  338,  affirmed  in  171  N.  Y.  166. 

In  an  action  brought  by  an  administrator  for  a  savings  bank 
deposit,  it  was  held  that  the  absence  of  the  depositor  for  seven 
years  without  intelligence  concerning  him,  raised  the  presumption 
of  his  death;  and  that  the  letters  of  administration  were  prima 
facie  evidence  thereof.  Ruoff  v.  Greenpoint  Savings  Banlc,  82  IST. 
Y.  Supp.  881;  Carroll  v.  Carroll,  60  'S.  Y.  121;  Karstens  v. 
Karstens,  29  App.  Div.  235.  It  seems  that  the  provision  of  the 
Code  of  Civil  Procedure,  section  841,  that  a  person  upon  whose 
life  an  estate  in  real  property  depends,  who  remains  without  the 
United  States  or  absents  himself  from  the  State  or  elsewhere  for 
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seven  years,  is  presumed  to  be  dead,  relates  only  to  a  case  where 
the  right  to  the  possession  of  real  property  depends  upon  the  life  of 
a  third  person,  and  has  no  application  to  a  person  who  is  the  owner 
of  the  property,  where  its  proceeds  are  sought  by  his  hcirs-at-law. 
Matter  of  Board  of  Education  of  New  York,  1Y3  N".  Y.  321.  Un- 
der both  the  common  and  the  civil  law,  a  person  was  presumed  to 
be  living  for  a  period  of  one  hundred  years  from  the  time  of  his 
birth,  that  being  the  longest  limit  of  an  ordinary  life.    Ih. 

In  a  case  involving  the  validity  of  a  second  marriage  and  legiti- 
macy of  offspring,  where  the  former  wife  was  living  at  the  time  of 
the  contracting  of  the  second  marriage,  where  all  of  the  parties 
had  been  dead  many  years,  and  it  appeared  that  his  first  wife  had 
lived  within  fifty  or  sixty  miles  of  the  home  of  the  husband  and 
his  second  wife,  without  taking  any  proceedings  or  making  any 
protest,  it  was  held,  that  the  ordinary  rule  that  the  first  marriage 
being  established  is  supposed  to  continue  to  exist  until  its  disso- 
lution is  shown  would  not  prevail,  but  it  would  be  presumed  that 
the  first  marriage  had  been  dissolved  in  some  jurisdiction,  and 
that  the  second  marriage  was  valid.  Matter  of  Stanton,  123  JST.  Y. 
Supp.  458. 

But  where  a  husband  married  a  second  wife,  and  it  was  shown 
that  the  first  wife  had  written  a  letter  to  him,  which  was  dated 
twenty-five  days  before  that  time,  the  court  held  that  there  could 
be  no  presumption  of  the  death  of  the  first  -wife.  Rex  v.  Inhabs. 
of  Harhorne,  2  Ad.  &  El.  540.  Absence  of  a  husband  and  father 
for  over  seven  years  without  communication  with  his  family, 
when  it  appeared  that  he  had  previously  absented  himself  and  there 
was  a  warrant  out  for  his  arrest  at  the  time  of  his  disappearance, 
was  held  not  sufiicient  to  raise  a  presumption  of  death,  for  the 
purpose  of  determining  the  settlement  of  his  family  under  the 
Poor  Law.  Town  of  VanBuren  v.  City  of  Syracuse,  121  'N.  Y. 
Supp.  345 ;  Matter  of  Board  of  Education,  173  N.  Y.  321 ;  Young 
V.  Shulenherg,  165  IST.  Y.  389.  But  where  the  husband  of  an  intes- 
tate disappeared  and  has  not  been  heard  from  during  eighteen 
years,  though  inquiry  was  made  in  every  quarter  likely  to  furnish 
a  clue,  there  is  a  presumption  of  his  decease,  and  the  rule  applies 
that  seven  years  absence  raises  a  presumption  of  death  unless  the 
circumstances  are  such  as  to  account  for  the  failure  to  be  heard 
from  without  assuming  death.  Matter  of  Wagener,  143  App.  Div. 
286 ;  Barson  v.  Mulligan,  191  IST.  Y.  306.  The  unexplained  ab- 
sence of  a  person  for  thirty-seven  years  since  his  disappearance 
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will  justify  a  presumption  of  his  death,  in  an  action  involving  the 
right  of  possession  of  real  property,  and  the  death  thus  established 
carries  with  it  the  presumption  of  intestacy.  Barson  v.  Mulligan, 
191  K  Y.  306. 

But  the  rule  that  an  unexplained  disappearance  of  a  person  will 
not  of  itself  raise  a  presumption  of  death,  does  not  apply  in  the 
case  of  a  disappearance  in  the  face  of  a  fatal  danger.  Matter  of 
Miller,  125  N.  Y.  Supp.  825;  Dunn  v.  Travis,  56  App.  Div. 
317. 

There  is  no  presumption  of  survivorship  between  persons  perish- 
ing in  a  common  disaster,  and  the  person  alleging  a  survivorship 
must  prove  the  fact.  Matter  of  Gerdes,  50  Misc.  88 ;  Newell  v. 
Nichols,  75  ]Sr.  Y.  78.  If  it  is  shown  that  certain  persons  were 
partners  two  or  three  years  before  the  time  of  the  trial,  it  will  be 
presumed,  in  the  absence  of  evidence  to  show  a  change  or  dissolu- 
tion of  the  partnership,  that  it  still  continues.  Cooper  v.  Dedrich, 
22  Barb.  516.  And  where  defendant  admitted  that  it  had  an 
electric  railroad  on  a  certain  street,  it  will  be  presumed  that  its 
exclusive  use  of  the  tracks  on  such  street  continued.  Jennings  v. 
Brooklyn  Heights  R.  Co.  121  App.  Div.  587. 

When  a  general  custom  is  shown  to  exist  in  a  particular  trade 
or  business,  parties  engaged  in  the  business  are  jDresumed  to  con- 
tract with  reference  to  the  custom,  unless  it  is  otherwise  expressly 
agreed.  Dalton  v.  Daniels,  2  liilt.  472 ;  Barton  v.  McKelway,  2 
Zabr.  165. 

But  a  usage  of  trade  cannot  be  set  up  either  to  contravene  an 
established  rule  of  law,  or  to  vary  the  terms  of  an  express  con- 
tract.   Ih. 

The  subject  of  circumstantial  evidence  will  receive  attention  in 
another  place. 

§  6.  Hearsay. 

"When  a  witness,  in  the  course  of  stating  what  has  come  tmder 
the  cognizance  of  his  own  senses,  concerning  a  matter  in  dispute, 
states  the  language  of  others,  which  he  has  heard,  or  produces 
papers  which  he  identifies  as  being  written  by  particular  indi- 
viduals, he  offers  what  is  called  hearsay  evidence.  This  evidence 
may  sometimes  be  the  very  matter  in  dispute,  or  something  from 
which  a  pertinent  inference,  relative  to  the  matter  in  dispute 
may  be  drawn;  or,  on  the  other  hand,  it  may  consist  of  a  verbal 
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or  written  narrative  of  facts,  received  by  the  witness  from  some 
other  person,  which  he  delivers  at  second  hand  to  the  court.  This 
term,  hearsay  evidence,  is  used  with  reference  both  to  that  which 
is  written  and  to  that  which  is  spoken.  But,  in  its  legal  sense, 
it  is  confined  to  that  kind  of  evidence  (whether  spoken  or  written) 
which  does  not  derive  its  credibility  solely  from  the  credit  due  to 
the  witness  himself,  but  rests  also,  in  part,  on  the  veracity  and 
competency  of  some  other  person  from  whom  the  witness  may 
have  received  his  information.  It  may  be  here  stated  that  the 
general  rule  is,  and  it  is  a  rule  of  very  extensive  influence,  that 
hearsay  evidence  is  not  receivable.  Hearsay  evidence  is  evidence 
given  at  second  hand;  testimony  the  relevancy  of  which  does  not 
consist  in  what  the  witness  giving  it  himself  perceived,  but  in  what 
he  derived  from  another  person.  It  is  generally  excluded  as  ob- 
jectionable, because  its  credibility  cannot  be  estimated  from  the 
credit  to  be  given  to  the  witness,  but  depends  upon  the  veracity  or 
competency  of  the  third  person,  not  before  the  court.  Exceptions 
to  the  rule  are  made  in  respect  to  some  forms  of  tradition,  as  to 
facts  of  family  history,  and  boundaries,  and  dying  declarations. 
Century  Dictionary  &  Cyclopedia,  title  "Hearsay."  In  some  cases 
(as  in  proof  of  any  general  customs,  or  matters  of  common  tradi- 
tion or  repute),  the  courts  admit  of  hearsay  evidence,  or  an  account 
of  what  persons  deceased  have  declared  in  their  lifetime.  Black- 
stones  Commentaries,  III,  xxiii. 

The  most  satisfactory  evidence  which  can  be  afforded  is  the 
evidence  of  our  own  senses.  But,  in  judicial  investigations,  the 
court  and  jury  cannot  have  that  kind  of  evidence,  since  they  must 
decide  upon  the  evidence  adduced  at  the  trial. 

The  great  bulk  of  the  proof  which  is  made  in  the  trial  of  actions 
is  the  testimony  of  witnesses,  orally  delivered.  And,  as  a  test  of 
truth,  it  is  found  indispensable  to  the  due  administration  of 
justice,  that  every  living  witness  should  be  subjected  to  the  ordeal 
of  a  cross-examination,  that  it  may  appear  Avhat  were  his  powers 
of  perception,  his  opportimities  for  observation,  his  attentiveness 
in  observing,  the  strength  of  his  recollection,  and  his  disposition 
to  speak  the  truth.  But  testimony  which  is  derived  from  the  rela- 
tion of  third  persons,  even  when  the  informant  is  known,  cannot 
be  subjected  to  this  test,  nor  is  the  statement  xmder  oath,  and, 
besides,  it  is  frequently  impossible  to  ascertain  through  whom, 
or  how  many  persons,  the  narration  has  been  transmitted  from 
the  original  witnesses  of  the  fact.    There  are  several  exceptions  to 
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the  rule  which  excludes  hearsay  evidence.  But  those  cases  in 
which  it  is  received  are  of  that  character  which  sufficiently  guards 
against  frauds;  and,  in  most  of  them,  the  rejection  of  the  evidence 
would  work  a  greater  mischief  than  could  result  from  its  recep- 
tion. There  are  some  cases  in  which  this  kind  of  evidence  is 
treated  as  original  evidence. 

In  cases  where  it  is  material  to  inquire  into  the  demeanor,  the 
conduct  and  mental  feelings  of  an  individual  at  a  particular 
period,  the  expressions  used  by  the  individual  at  the  period  in 
question,  are  in  their  nature,  original  evidence;  for  they  are  the 
thing  itself  which  is  inquired  into,  as  far  as  outward  behavior  is 
important ;  and  as  evidence  of  existing  inward  sentiments,  they 
are  unlike  a  statement  of  past  occurrences,  for  they  derive  their 
credit  from  being  usually  identified  with,  and  naturally  resulting 
from,  particular  corresponding  feelings.  Accordingly,  in  actions 
for  criminal  conversation,  where  it  is  material  to  inquire  into  the 
terms  upon  which  the  husband  and  wife  lived  together,  before 
the  connection  of  the  wife  with  the  defendant,  it  is  usual  to  give 
evidence  of  what  the  husband  and  wife  have  said  to,  or  of  each 
other,  in  order  to  show  their  mutual  demeanor  and  conduct,  and 
whether  they  were  living  together  upon  better  or  worse  terms. 
Trelaivney  v.  Coleman,  2  Stark.  191;  8.  (7.  1  B.  &  Aid.  90; 
Winter  v.  \Yroot,  1  Mood.  &  Eob.  404 ;  YVillis  v.  Bernard,  8  Bing. 
376;  Elsam  v.  Faucett,  2  Esp.  562.  So  in  an  action  for  enticing 
away  the  plaintiff's  wife,  and  for  harboring  her,  the  character  and 
conduct  of  the  plaintiff  may  be  shown,  and  the  declarations  of 
the  wife  may  be  proved,  expressive  of  her  wishes  in  relation  to  her 
living  with  the  plaintiff  as  his  wife;  and  in  all  such  cases  the 
intent  with  which  the  defendant  has  acted  is  a  material  point  of 
inquiry.  Bennett  v.  Smith,  21  Barb.  439 ;  ScJiuneman  v.  Palmer, 
4  Barb.  225. 

Before  the  adoption  of  the  amendment  of  section  398  of  the 
Code  of  Procedure  in  1869,  permitting  parties  to  be  witnesses, 
the  expressions  of  a  person  afflicted  with  bodily  pain  from  a  per- 
sonal injury,  or  from  illness,  relative  to  his  health  and  sensations, 
were  admissible  in  evidence  in  connection  with  other  evidence, 
showing  his  condition.  Caldwell  v.  Murphy,  11  JiJ".  Y.  416  • 
Wereley  v.  Persons,  28  IS]".  Y.  344;  Matteson  v.  N.  Y.  Cent.  R.  R. 
Co.  35  IST.  Y.  487.  The  propriety  of  continuing  to  permit  this 
class  of  evidence  to  be  given  after  the  necessity  for  its  introduction 
had  ceased  was  questioned  by  the  judge  writing  the  opinion  in  a 
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later  case.  See  Reed  v.  N.  Y.  Cent.  R.  R.  Co.  45  ^".  Y.  674.  But 
there  was  no  agreement  of  the  court  upon  that  branch  of  the  case, 
the  judgment  going  upon  another  ground.  And  even  since  the 
Code,  evidence  of  exclamations  indicative  of  pain  made  by  the 
party  injured  have  been  held  admissible,  without  confining  the 
proof  of  such  exclamations  to  the  time  of  the  injury.  Hageiv- 
locher  v.  C.  I.  &  B.  R.  R.  Co.  99  N.  Y.  136.  The  courts  now 
make  a  clear  distinction  between  evidence  of  exclamations  indic- 
ative of  pain  and  bodily  suffering  and  evidence  of  simple  declara- 
tions of  a  party  that  he  was  then  suffering  pain.  Evidence  of 
such  exclamations  is  received  while  evidence  of  the  bald  declara- 
tions of  suffering,  not  made  to  the  medical  attendant  of  the  party, 
is  excluded.  Roche  v.  Brooklyn  City  &  Newtown  R.  R.  Co.  105 
K".  Y.  294;  Donahue  v.  Brooldyn,  Q.  C.  &  S.  R.  R.  Co.  53  App. 
Div.  348 ;  Kelly  v.  Cohoes  Knitting  Co.  8  App.  Div.  156 ;  Lewke 
V.  Dry  Dock,  etc.  R.  R.  Co.  46  Hun,  283 ;  Olp  v.  Gardner,  48 
Hun,  169  ;  Ryan  v.  Porter  Mfg  Co.  57  Hun,  253. 

The  rule  of  admissibility  of  statements  made  to  physicians  by 
persons  who  have  been  physically  injured,  or  are  suffering  from 
disease,  is  not  an  unqualified  one.  The  statements  must  relate  to 
the  present  and  not  to  past  pain  and  suffering,  and  must  be  made 
to  the  physician  for  the  purpose  of  treatment  by  him.  Davidson 
V.  Cornell,  132  N.  Y.  228.  In  an  action  for  personal  injuries, 
declarations  of  the  plaintiff  as  to  her  condition  of  health  and  the  in- 
juries from  which  she  claimed  to  suffer,  made  several  months  after 
the  accident,  are  hearsay,  and  inadmissible.  Kinninger  v.  Inter- 
urhan  Street  Ry.  Co.  113  IST.  Y.  Supp.  96.  But  with  the  qualifica- 
tions above  noted,  such  statements  are  admissible  in  evidence  as 
original  testimony,  and  not  hearsay.  McCready  v.  Staien  Islarid 
m.  R.  R.  Co.  51  App.  Div.  338. 

Verbal  and  written  declarations  are  often  said  to  be  admissible 
as  constituting  a  part  of  the  res  gestae.  As  such  they  are  most 
properly  admissible  when  they  accompany  some  act,  the  nature 
and  object  or  motives  of  which  are  the  subject  of  inquiry.  In 
such  cases,  words  are  receivable  as  original  evidence,  on  the  ground 
that  what  is  said  at  the  time  affords  legitimate,  if  not  the  best 
means  of  ascertaining  the  character  of  such  equivocal  acts  as  ad- 
mit of  explanation  from  those  indications  of  the  mind  which 
language  affords ;  for  where  words  or  writings  accompany  an  act, 
or  where  they  indicate  the  state  of  a  person's  feelings  or  bodily 
sufferings,  they  derive  their  credit  from  the  siirrounding  circum- 
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stances,  and  not  from  the  bare  exjDressions  of  the  declarant.  And 
the  language  of  persons  at  the  time  of  their  doing  a  particular  act, 
in  the  same  manner  as  their  demeanor  or  gesture,  is  more  likely 
to  be  a  true  disclosure  of  what  Avas  really  passing  in  their  minds, 
than  their  subsequent  statements  as  to  their  intention,  even  if 
such  statements  would  not  be  excluded  on  other  grounds.  In  an 
action  against  the  indorsers  of  a  note,  answers  made  by  a  person 
applied  to  as  maker,  at  the  place  designated  by  the  maker  as  his 
place  of  business,  admitting  himself  to  be  the  maker,  are  admis- 
sible as  a  part  of  the  res  gestae,  and  are  presumptive  evidence  that 
the  person  of  whom  the  demand  was  made  was  the  maker.  Hunt 
V.  Maybee,  7  IST.  Y.  266. 

An  officer's  return  to  process  is  generally  conclusive  as  against 
the  officer,  and  he  will  not  be  permitted  to  question  its  truth.  But 
such  returns  are  also  evidence  in  favor  of  the  officers  who  made 
them.  If  a  constable  is  sued  in  trespass,  trover,  or  replevin  for 
levying  upon  goods,  his  return  is  prima  facie  evidence  of  his  levy 
upon  it  as  an  officer.  Cornell  v.  Cookj  7  Cow.  310  ;  Earl  v.  Camp, 
16  Wend.  562,  569 ;  Spoor  v.  Holland,  8  Wend.  445.  In  actions 
against  officers,  their  returns,  regular  on  their  face,  will  generally 
be  prima  facie  evidence  for  them.     Putnam  v.  Man,  3  Wend.  202. 

In  ordinary  cases  hearsay  evidence  is  excluded,  even  though 
stated  under  oath,  and  in  a  judicial  proceeding,  for  the  party 
against  whom  it  is  offered  has  not  enjoyed  the  right  and  the  ad- 
vantages of  cross-examination.  And  the  evidence  is  rejected, 
although  it  is  certain  that  no  better  evidence  is  to  be  had,  and 
although  the  rejection  of  the  evidence  will  be  to  exclude  all  the 
evidence  possessed  by  the  party  offering  it.  Bex  v.  Nuneham,  1 
East,  373;  Rex  v.  Frystone,  2  East,  54.  So  affidavits  taken 
ex  parte  are  not  admissible  as  evidence  on  the  trial  of  an  action. 
Code  of  Civil  Pro.  §  3004;  Clute  v.  Fitch,  25  Barb.  428.  An 
affidavit  made  by  a  witness  several  days  after  the  occurrence  of  the 
matters  testified  to  is  inadmissible  in  corroboration  of  his  testi- 
mony.   People  V.  Kinney,  202  X.  Y.  389. 

Besides  the  cases  which  have  been  noticed,  in  which  certain 
evidence  was  treated  as  original,  instead  of  hearsay  evidence,  there 
are  several  important  exceptions  to  the  general  rule,  which  will 
require  to  be  observed  in  practice. 

Exception  1st.  In  matters  of  public  or  general  interest,  hearsay 
evidence  is  sometimes  admissible.  And,  therefore,  it  is  received 
for  the  purpose  of  showing  that  a  particular  person  holds  a  speci- 
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fied  office,  or  a  public  employment  as  an  officer.  This  evidence 
is  usually  accompanied  by  evidence,  showing  that  the  person  who 
claims  to  be  such  officer  has  performed  such  acts  as  the  office  or 
employment  authorizes  him  to  perform.  In  an  action  brought  by 
an  overseer  of  the  poor  to  recover  a  penalty,  the  character  in 
which  he  sues  may  be  proved  by  reputation.  Blatchley  v.  Maser, 
15  Wend.  215.  So  such  evidence  is  sufficient  to  show  that  the 
plaintiff  is  trustee  or  collector  of  a  school  district  (Ring  v.  Grout, 
1  Wend.  341 ;  McCoy  v.  Curtice,  9  Wend.  17)  ;  or  to  show  that 
he  is  a  constable  {Adams  v.  Jackson,  2  Aik.  145)  ;  or  a  justice  of 
the  peace.  Snow  v.  Peacock,  2  Carr.  &  Payne,  215 ;  Wilcox  v. 
Smith,  5  Wend.  231.  So  the  same  rule  applies  in  actions  against 
persons  who  have  assumed  to  act  as  officers,  as  in  the  case  of  an 
action  against  one  as  an  overseer  of  highways.  Dean  v.  Gridley, 
10  Wend.  254.  In  actions  against  sheriffs,  deputy  sheriffs,  con- 
stables, justices  of  the  peace,  etc.,  it  is  sufficient  to  prove  that  they 
have  acted  as  such  without  showing  their  election  or  appointment. 
Potter  V.  Luther,  3  Johns.  431.  So  as  to  actions  by  or  against 
attorneys  or  counselors.    Berryman  v.  Wise,  4  Term,  366. 

But,  when  it  is  convenient,  it  is  always  best  to  prove  all  such 
facts  by  such  evidence  as  leaves  no  question  as  to  its  admissibility 
or  its  sufficiency,  by  showing  the  election  or  appointment,  etc. 

Hearsay  evidence  is  not  admissible  for  the  purpose  of  showing 
who  was  a  freight  agent  of  a  railroad  corporation  at  a  particular 
time.    Spade  v.  Hudson  River  R.  R.  Co.  16  Barb.  383. 

So  it  is  a  general  rule,  that  a  paper  executed  by  a  third  person 
cannot  be  admitted  as  evidence  of  the  truth  of  the  facts  it  recites, 
when  his  declarations,  as  to  the  same  matter,  would  not  be  admis- 
sible, because  they  were  hearsay  evidence.  Oarrigue  v.  Loescher, 
3  Bosw.  578. 

Exception  2d.  In  matters  of  pedigree,  the  statements  of  de- 
ceased persons  are  allowed  in  many  cases,  subject,  however,  to 
various  limitations  and  qualifications.  Such  evidence,  when 
allowed,  is  admitted  upon  the  principle  that  it  is  the  natural 
effusion  of  a  party  who  must  know  the  truth,  and  who  speaks  upon 
an  occasion  where  he  stands  in  an  even  position,  without  any 
temptation  to  exceed  or  to  fall  short  of  the  truth.  Matters  of 
pedigree  consist  of  general  evidence  as  to  descent  or  relationship, 
or  as  to  particular  facts,  such  as  marriages,  births,  or  deaths,  and 
of  the  time  when  such  events  occurred,  either  absolutely,  or  rela- 
tively to  each  other.     Declarations  of  the  family  or  kindred  are 
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admissible  to  show  who  was  a  member  of  the  family,  or  the  par- 
ticular relationship  of  the  person,  as  son,  daughter,  cousin,  and  the 
like.  On  a  proceeding  to  probate  a  will,  on  the  question  of  con- 
testant's relationship  to  the  deceased  and  his  right  to  contest,  proof 
of  declarations  of  deceased,  his  wife,  and  a  deceased  brother  of 
the  contestant  that  the  latter  was  a  son  of  a  brother  of  decedent's 
wife,  is  admissible.    Matter  of  Fall's  Will,  107  E".  Y.  Supp.  22i. 

Matters  of  pedigree  consist  of  descent  and  relationship  evidenced 
by  declarations  of  particular  facts,  such  as  births,  marriages  and 
deaths.  In  such  cases  hearsay  evidence  of  declarations  of  persons 
who  from  their  situation  were  likely  to  know,  is  admissible  when 
the  persons  making  the  declarations  is  dead,  but  before  these  dec- 
larations can  be  received  in  evidence,  it  must  appear  that  the  per- 
son making  them  was  a  member  of  the  family  whose  descent  is 
sought  to  be  traced,  and  only  slight  proof  of  the  relationship  will 
be  required,  since  the  relationship  of  the  declarant  with  the  family 
might  be  as  difficult  to  prove  as  the  very  fact  in  controversy.  Lay- 
ion  V.  Kraft,  111  App.  Div.  842 ;  Young  v.  Shulenherg,  165  X.  Y. 
388;  Eisenlord  v.  Clum,  126  N".  Y.  563.  The  rule  includes  un- 
authenticated  facts  and  entries,  made  presumably  with  no  inten- 
tion to  deceive,  such  as  entries  in  a  family  Bible,  inscriptions  on  a 
tombstone,  pedigrees  hung  up  in  a  family  mansion,  and  recitals 
in  deeds.  Lay  ton  v.  Kraft,  ante;  Jackson  v.  Cooley,  8  Johns.  131. 
Church  records,  if  ancient  documents, .  are  admissible  though  made 
by  the  clerk  and  not  by  the  pastor  of  the  church,  without  proof  of 
handwriting.  Ih.  Identity  of  name  raises  a  presumption  of  iden- 
tity of  person  where  there  is  similarity  of  residence,  or  trade,  or 
circumstances,  or  where  the  name  is  an  unusual  one.  Ih.  Young 
V.  Shulenherg,  165  K  y.  388;  People  v.  Snyder,  41  K  Y.  403; 
Hatcher  v.  Bochelau,  18  IST.  Y.  86.  So,  particular  facts  may  be 
proved  in  the  same  way,  as  the  ages  of  persons,  the  dates  of  mar- 
riages or  births,  etc.  Eisenlord  v.  Clum,  126  W.  Y.  552 ;  Clark 
V.  Owens,  18  N.  Y.  434;  Clvamherlain  v.  Chamberlain,  71  !N".  Y. 
423 ;  Young  v.  Shulenherg,  165  N.  Y.  385,  388.  The  facts  of  a 
person's  death  may  be  shown,  in  the  absence  of  better  evidence,  by 
reputation  among  the  family  and  relatives  of  the  deceased.  Clark 
V.  Owens,  18  IST.  Y.  434.  But  the  place  of  a  person's  death  cannot 
be  proved  by  hearsay  declarations.  McCarthy  v.  Terry,  7  Lans. 
236. 

Before  declarations  can  be  received  as  evidence  of  pedigree,  it 
must  appear  that  the  person  making  them  was  a  member  of  the 
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family  and  that  he  is  dead,  incompetent,  or  beyond  the  jurisdic- 
tion of  the  court.  Young  v.  Shulenlerg,  165  N.  Y.  385.  Slight 
proof  will  be  required  of  the  relationship  of  the  person  making  the 
declaration  with  the  family  whose  history  is  being  traced  or  is  in 
question,  since  the  relationship  of  the  deceased  declarant  might  be 
as  difficult  to  prove  as  the  very  fact  in  controversy.  /&.;  Fulker- 
son  V.  Holmes,  117  U.  S.  389,  397.  But  such  relationship  cannot 
be  shown  by  the  declarations  of  the  very  person  whose  declara- 
tions as  to  pedigree  are  sought  to  be  introduced  as  evidence. 
Young  v.  Shulenherg,  165  N.  Y.  385. 

One  whose  only  knowledge  of  his  relationship  with  another  is 
what  has  been  stated  to  him  by  a  member  of  the  family,  since 
deceased,  may,  instead  of  testifying  to  those  statements,  swear 
positively  to  the  relationship  as  a  fact.  Such  evidence  is  primary, 
not  secondary.  Sitter  v.  Gehr,  105  Penn.  St.  577,  51  Am.  Eep. 
207. 

There  are  two  modes  of  proving  matters  of  pedigree.  One 
mode  is  by  proving  as  to  those  matters  the  declaration  of  a  de- 
ceased member  of  the  family ;  the  other  is  by  calling  a  member  of 
the  family  who  can  testify  directly  and  positively  to  the  fact,  not- 
from  personal  knowledge,  but  from  family  tradition.  Of  course, 
miich  may  depend  upon  the  question  to  be  proved.  But  a  witness 
may  always  testify  as  a  fact  that  a  person  is  his  brother,  his 
uncle  or  his  cousin,  without  danger  of  having  his  evidence  stricken 
out  as  hearsay,  although,  from  the  circumstances  of  the  case,  it  is 
impossible  that  the  witness  could  have  knowledge  of  the  fact  other 
than  that  derived  from  the  understanding  in  the  family.    lb. 

A  person  may  testify  as  to  his  own  age.  Stevenson  v.  Kaiser, 
59  St.  Eep.  515.  Koester  v.  Rochester  Candy  Worhs,  194  ^N".  Y. 
92.  And  declarations  of  a  party  as  to  his  own  age  made. to  other 
persons  are  admissible  against  him  as  admissions.  lb.  And  see 
Oinslwgh  v.  Solomon,  123  K  Y.  Supp.  246. 

Where  a  deceased  physician  had  attended  the  birth  of  a  person, 
whose  age  was  a  subject  of  inquiry,  and  it  was  shown  that  he  was. 
in  practice  for  many  years  before  such  birth,  and  for  several  years 
afterward ;  that  he  made  an  entry  in  his  register  of  all  such  cases 
as  he  attended;  that  in  his  register  was  an  entry  of  the  birth  of 
this  person,  at  a  time  specified  in  the  register ;  that  such  register 
also  contained  entries  of  the  birth  of  a  sister  and  brother  of  such 
person,  at  a  subsequent  time,  it  was  held  that  the  register  was. 
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competent  evidence  of  the  time  of  the  birth  of  such  person.  Arms 
V.  Middleton,  23  Barb.  571. 

But  such  entries  or  declarations  are  rejected  when  the  person 
who  made  them  is  alive  and  within  reach  of  the  process  of  the 
court,  and  he  himself  can  be  produced  as  a  witness. 

But  the  place  of  birth  of  a  child  cannot  be  shown  by  the  declara- 
tions of  a  deceased  parent.  Rex  v.  Erith,  8  East,  539 ;  Begina-  v. 
Rishworth,  2  Ad.  &  El.  N.  S.  476. 

Entries  in  the  family  Bible  or  register  are  evidence,  if  made  by 
the  father  or  under  his  direction,  and  he  is  dead. 

But  when  such  entries  are  recent  and  the  father  is  present  in 
court,  or  can  be  produced  there,  or  when  the  entries  are  made  by 
the  mother  after  the  father's  death  and  she  is  present  in  court,  or 
can  be  produced,  such  entries  will  be  rejected.  Leggett  v.  Boyd,  3 
Wend.  376,  379.  But  testimony  of  neighbors,  friends  and  rela- 
tives of  parties  cohabiting  as  to  whether  their  child  was  reputed 
legitimate,  is  competent  on  the  issue  of  legitimacy.  Tracy  v. 
Frey,  95  App.  Div.  589 ;  Badger  v.  Badger,  8  K  Y.  546. 

The  declarations  of  deceased  parents  are  admissible  in  the  same 
manner  as  entries  in  the  Bible  or  register. 

But  declarations  of  other  persons,  to  be  admissible  as  to  pedi- 
gree, should  be  made  by  one  who  was  connected  with  the  family 
by  consanguinity  or  affinity,  or  who  derived  his  information  from 
persons  so  connected  with  the  family,  or  who  has  some  personal 
knowledge  of  the  facts  of  which  he  speaks. 

The  fact  of  a  person's  death  may  be  shown,  in  the  absence  of 
better  evidence,  by  reputation  among  the  family  and  relatives  of 
the  deceased.  Clarh  v.  Owens,  18  N.  Y.  434.  But  the  place  of  a 
person's  death  cannot  be  proved  by  hearsay  declarations  (McCarty 
V.  Terry,  7  Lans.  236),  and  the  fact  of  death  cannot  be  shown  by 
a  newspaper  notice  of  the  death  of  a  person  in  another  State 
(Posgate  v.  Herhimer  Mfg.  &  Hydraulic  Co.  9  Barb.  287),  nor 
by  a  memorandum  made  by  a  third  person  not  in  the  discharge  of 
any  official  duty.    Ridgley  v.  Johnson,  11  Barb.  527. 

Exception  Sd.  An  exception  to  the  general  rule  is  made  in  cases 
relating  to  ancient  possessions,  but  no  such  questions  arise  in  a 
justices'  court,  and  the  rules  need  not  be  discussed  in  this  work. 

Exception  4-th.  Dying  declarations  are  sometimes  received  in 
evidence  in  criminal  cases. 

But  they  are  not  admissible  on  the  trial  of  civil  actions.     Wil- 
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son  V.  Boerem,  15  Johns.  286 ;  Gray  v.  Goodrich,  7  Johns.  95 ; 
Jackson  v.  Betts,  6  Cow.  377 ;  S.  C.  6  Wend.  173. 

Exception  5th.  Declaration  against  interest  by  persons  since 
deceased. — It  is  a  well-settled  rule  that  declarations  of  persons, 
since  deceased,  whether  the  declarations  were  verbal  or  written, 
are  admissible  in  those  cases  in  which  the  persons  making  them 
are  presumed  to  be  cognizant  of  the  subject-matter  of  the  declara- 
tions, and  where  their  declarations  apparently  operate  against 
their  own  interest,  whether  pecuniary  or  proprietary.  It  is  pre- 
sumed, when  declarations  are  made  under  such  circumstances,  that 
they  are  entitled  to  credit,  because  the  regard  which  men  pay  to 
their  own  interest  may  be  safely  considered  as  a  sufficient  guar- 
anty against  their  prejudicing  themselves  by  any  erroneous  state- 
ment ;  and  the  assumed  tendency  of  the  declarations  precludes  the 
possibility  of  any  fraudulent  statement.  Indeed,  the  apprehen- 
sion of  fraud  in  such  cases  is,  in  a  great  measure,  removed,  with- 
out reference  to  the  fact  of  the  declarations  being  against  interest, 
when  it  is  considered  that  declarations  are  not  receivable  during 
the  lifetime  of  the  authors  of  them;  and  that  it  is  always  com- 
petent for  the  party  against  whom  they  are  produced  to  point  out 
any  sinister  motive  for  making  them. 

Declarations  against  interest,  made  by  a  person  since  deceased, 
while  in  possession  of  real  estate  and  before  conveyance,  in  respect 
to  the  rights  or  interest  of  another  person  in  the  premises,  are 
admissible,  as  against  persons  deriving  title  through  or  from  him, 
as  characterizing  the  extent  of  his  possession.  Leary  v.  Cor- 
vin,  63  App.  Div.  151 ;  Abeel  v.  Van  Gilder,  36  JST.  Y.  513  ;  Chad- 
wicTc  V.  Fonner,  69  N.  Y.  404;  Vrooman  v.  King,  36  jST.  Y.  477; 
Loos  V.  Wilkinson,  110  N.  Y.  211. 

The  declarations  of  a  living  person,  however,  are  not  admis- 
sible, however  much  they  may  be  against  his  interest,  unless  he  is 
a  party  to  the  action,  or  is  the  real  party  in  interest,  though  not 
nominally  so  on  the  record.  Spargo  v.  Broivn,  9  Barn.  &  Cress. 
935 ;  Phillips  v.  Cole,  10  Ad.  &  El.  106 ;  Smith  v.  Whittingham, 
6  Carr.  &  Payne,  78.  But  the  admissions  of  an  assignor  are  not 
admissible,  even  though  such  assignor  is  dead.  The  entries  must 
be  such  as  are  really  against  the  party  making  the  entries,  not  such 
as  are  merely  apparent,  or  they  will  not  be  admissible. 

Exception  6th.  Entries  in  the  course  of  office  or  business. — 
There  is  a  rule  which  allows  of  written  entries,  made  by  deceased 
persons  as  evidence,  even  though  not  made  against  their  interest, 
119 
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provided  that,  in  addition  to  a  peculiar  and  personal  knowledge 
of  the  facts,  and  the  absence  of  all  interest  to  pervert  them,  the 
entries  appear  to  have  been  made  in  the  ordinary  course  of  official, 
professional  or  other  business  or  duty,  and  to  have  been  imme- 
diately connected  with  the  transacting  or  discharging  of  such  busi- 
ness or  duty,  and  to  be  contemporaneous  with  the  transactions  to 
which  they  relate.  And,  under  such  circumstances,  it  would 
appear  that,  upon  general  principles,  there  is  no  sound  distinction 
between  written  entries  and  verbal  declarations.  The  entries 
which  are  made  in  books  of  account  will  be  noticed  in  a  subsequent 
place. 

"The  certificate  of  a  notary  public  of  the  State,  under  his  hand 
and  seal  of  office,  of  the  presentment  by  him,  for  acceptance  or 
payment,  or  of  the  protest,  for  nonacceptance  or  nonpayment  of  a 
promissory  note  or  bill  of  exchange,  or  of  the  service  of  notice 
thereof  on  a  party  to  the  note  or  bill ;  specifying  the  mode  of  giving 
the  notice,  the  reputed  place  of  residence  of  the  party  to  whom  it 
was  given,  and  the  post-office  nearest  thereto ;  is  presumptive  evi- 
dence of  the  facts  certified,  unless  the  party,  against  whom,  it  is 
offered,  has  served  upon  the  adverse  party,  with  his  pleading,  or, 
within  ten  days  after  joinder  of  an  issue  of  fact,  an  original  affi- 
davit, to  the  effect,  that  he  has  not  received  notice  of  nonaccept- 
ance, or  of  nonpayment  of  the  note  or  bill.  A  verified  answer  is 
not  sufficient  as  an  affidavit,  within  the  meaning  of  this  section." 
Code  of  Civil  Pro.  §  923. 

"In  case  of  the  death  or  insanity  of  a  notary  piiblic  of  the  State, 
or  of  his  absence  or  removal,  so  that  his  personal  attendance,  or 
his  testimony,  cannot  be  procured,  in  any  mode  prescribed  by  law, 
his  original  protest,  under  his  hand  and  official  seal,  the  genuine- 
ness thereof  being  first  duly  proved,  is  presumptive  evidence  of 
a  demand  of  acceptance,  or  of  payment,  therein  stated ;  and  a  note 
or  memorandum,  personally  made  or  signed  by  him,  at  the  foot 
of  a  protest,  or  in  a  regular  register  of  official  acts,  kept  by  him, 
is  presumptive  evidence  that  a  notice  of  nonacceptance  or  non- 
payment was  sent  or  delivered,  at  the  time,  and  in  the  manner, 
stated  in  the  note  or  memorandum."  Id.  §  924.  See  McKnight  v. 
Lewis,  5  Barb.  681. 

"Proof  of  the  presentment,  for  acceptance  or  payment,  of  a 
promissory  note  or  bill  of  exchange,  payable  in  another  State,  or 
in  a  Territory,  or  foreig-n  country,  or  of  protest  of  the  note  or 
bill,  for  nonacceptance,  or  nonpayment,  or  of  the  service  of  notice 
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thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  in  any  manner 
authorized  by  the  laws  of  the  State,  Territory,  or  country  where  it 
was  payable."    Code  of  Civil  Pro.  §  925. 

A  naemorandum  of  a  cashier  is  evidence  when  he  is  dead,  where 
he  was  in  the  habit  of  making  such  entries,  after  giving  the  proper 
notices  in  the  name  of  the  notary  of  the  bank.  Nichols  v.  Gold- 
smith, 7  Wend.  160. 

But  whenever  entries  made  in  the  books  of  third  persons  are 
offered  in  evidence,  it  must  be  shown  that  such  person  is  dead 
before  the  entries  are  admissible ;  it  is  not  sufficient  that  he  is  out 
of  the  jurisdiction  of  the  court,  and  cannot  be  found  on  due  in- 
quiry {Wilbur  V.  Selden,  6  Cow.  162),  and  especially  is  this  the 
rule  when  the  witness  is  within  reach  of  the  process  of  the  court, 
or  is  present  therein  at  the  trial.    Leggett  v.  Boyd,  3  "Wend.  376. 

The  principle  of  the  rule  which  receives  such  entries  is  limited 
to  those  cases  only  in  which  the  entry  was  made  in  the  ordinary 
and  regular  course  of  business.  And  it  does  not  extend  to  entries 
which,  though  made  in  the  course  of  business,  include  independent 
matters,  which  are  not  necessary  to  the  performance  of  the  duty 
by  the  person  who  makes  the  entry.  In  this  respect  the  entries 
now  under  consideration  differ  materially  from  those  which  have 
been  made  against  the  interest  of  the  party  making  them,  which, 
it  has  been  seen,  are  admissible,  not  only  as  evidence  of  the  facts 
which  are  directly  against  the  interest  of  the  declarant,  but  also 
of  other  independent  facts  contained  in  the  same  entry,  and  imme- 
diately connected  with  the  other  facts.  The  entries  must  be  made, 
too,  in  the  "usual  course  of  business,"  by  which  is  meant  that  the 
entries  are  not  admissible  if  made  out  of  the  usual  course  of  busi- 
ness. 

The  entries  must  also  be  made  cotemporaneously  with  the 
occurrence  of  the  events  recorded,  though  this  is  not  the  rule  as 
to  entries  which  are  made  against  the  interest  of  the  party  making 
them.  "Verbal  declarations  are  not  admissible  unless  they  are 
shown  to  be  part  of  the  res  gestce. 

An  indorsement  which  is  made  by  the  obligee  of  a  bond,  or  the 
payee  of  a  note,  for  the  purpose  of  avoiding  the  defense  of  the 
statute  of  limitations,  is  not  admissible  as  evidence,  unless  it  is 
shown  that  the  indorsement  was  made  at  a  time  when  it  was 
against  the  interest  of  the  party  making  it,  though  if  that  is 
shown  the  evidence  is  admissible.  Rosehoom  v.  Billington,  17 
Johns.  182;  Read  v.  Hurd,  7  Wend.  408.     The  deposition  of  a 
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grantor  taken  in  supplementary  proceedings  long  after  the  convey- 
ance attacked,  was  held  not  evidence  in  a  subsequent  action  against 
the  grantee  of  the  insolvency  of  the  grantor  at  the  time  of  the  con- 
veyance. Wadleigh  v.  Wadleigli,  111  App.  Div.  367,  97  I^.  Y. 
Supp.  1063.  And  where  judgment  had  been  obtained  against  a 
husband  for  goods  sold,  it  was  held  that  his  testimony  in  supple- 
mentary proceedings  tending  to  show  that  his  wife  was  the  debtor, 
could  not  be  admitted  in  an  action  subsequently  brought  against 
her  for  the  price.  Leggett  v.  Schwab,  111  App.  Div.  341,  97  App. 
Div.  805. 

It  should  be  remembered  that  hearsay  evidence  becomes  no 
stronger  by  reason  of  being  the  subject  of  an  entry  in  an  account- 
book.  Churchman  v.  Lewis,  34  'S.  Y.  444.  In  an  action  for  a 
stated  sum  for  services  as  a  broker,  a  memorandum  made  by  plain- 
tiff in  his  note  book,  signed  by  the  lessee  procured  by  him,  on  the 
question  of  plaintiff's  employment  as  a  broker,  was  held  to  have 
been  erroneously  admitted  in  evidence,  as  hearsay,  though  its  admis- 
sion was  not  objected  to.  Schliep  v.  Box  Board,  etc.  Co.  126  JST.  Y. 
Supp.  705 ;  Phillips  v.  Hine,  61  App.  Dir.  428 ;  Engler  v.  Rich- 
ardson, 133  App.  Div.  419. 

Exception  7th.  Evidence  of  a  deceased  witness. —  Where  a  wit- 
ness has  been  sworn  and  examined  by  the  parties  upon  the  trial 
of  an  action,  and  the  witness  subsequently  dies,  his  evidence  is 
admissible  in  a  subsequent  action  between  the  same  parties,  when 
the  point  in  issue  is  the  same  as  that  in  the  former  trial.  Oshom 
V.  Bell,  5  Denio,  370.  The  testimony  of  an  expert  witness  who 
has  died  since  the  former  trial  of  an  action  may  be  read  as  a  mat- 
ter of  right  upon  a  new  trial,  as  provided  in  Code  of  Civil  Pro- 
cedure, section  830.  Wallach  v.  Manhattan  By.  Co.  105  App. 
Div.  422.  This  kind  of  evidence,  classed  among  the  exceptions  to 
the  rule  respecting  hearsay  evidence,  is  of  a  different  character 
from  any  which  has  been  before  mentioned,  for  not  only  is  it  free 
from  the  objection  of  being  extra-judicial,  or  of  being  without  oath, 
but  the  party  also  who  is  to  be  affected  by  it  had  the  power  of 
cross-examining  the  witness,  under  the  same  circumstances  as  on 
the  subsequent  trial. 

In  order  to  make  such  evidence  competent  it  must  be  given  in 
a  legal  proceeding  between  the  same  parties,  involving  the  same 
questions,  so  that  the  counsel  for  either  party  have  had  the  right 
to  examine  or  cross-examine.     Varnum  v.  Hart,  47  Hun,  18. 

The  common-law  rule  is  now  incorporated  in  the  Code  of  Civil 
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Procedure,  which  provides  as  follows:  "Where  a  party  or  wit- 
ness has  died  or  become  insane  or,  being  a  nonresident  of  this 
State,  has  departed  from  this  State  since  or  during  the  trial  of  an 
action  now  or  hereafter  pending,  or  since  or  during  the  hearing 
upon  the  merits  of  a  special  proceeding  now  or  hereafter  pending, 
the  testimony  of  the  decedent  or  insane  person  or  of  such  nonresi- 
dent who  has  departed  from  the  State,  or  of  any  person  who  is  ren- 
dered incompetent  by  the  provisions  of  the  last  section,  taken  or 
read  in  evidence  at  the  former  trial  or  hearing,  or  at  the  same  trial 
or  hearing,  either  in  court  or  before  the  same  or  a  new  referee,  to- 
gether with  all  exhibits  and  documents  read  in  evidence  in  con- 
nection with,  or  as  a  part  of  the  giving  of  such  testimony,  may  be 
given  or  read  in  evidence  at  a  new  trial  or  hearing  or  at  a  continu- 
ation of  the  same  trial  or  hearing  either  in  court  or  before  the 
same  or  a  new  referee,  or  upon  any  subsequent  trial  or  hearing, 
either  in  court  or  before  the  same  or  a  new  referee,  of  the  same 
subject-matter  in  the  same  or  another  action  or  special  proceed- 
ing between  the  same  parties  to  such  former  trial  or  hearing  or 
their  legal  representatives  by  either  party  to  such  new  trial  or  hear- 
ing, or  to  such  continuation  of  the  same  trial  of  hearing  either  in 
court  or  before  the  same  or  a  new  referee,  or  to  such  subsequent 
action  or  special  proceeding  either  in  court  or  before  the  same  or 
a  new  referee,  subject  to  any  other  legal  objection  to  the  com- 
petency of  the  witness,  or  to  any  other  legal  objection  to  his  testi- 
mony or  any  question  put  to  him,  or  to  any  other  legal  objection 
to  such  exhibits  and  documents.  Such  testimony,  exhibits  and 
documents  proven  by  oath  to  have  been  so  previously  taken  or  read 
in  evidence  may  be  so  given  or  read  in  evidence;  or  the  original 
stenographic  notes  of  such  testimony  taken  by  a  stenographer  who 
has  since  died  or  become  incompetent  may  be  so  read  in  evidence 
by  any  person  whose  competency  to  read  the  same  accurately  is 
established  to  the  satisfaction  of  the  court  or  oiEcer  presiding  at 
the  trial  of  such  action  or  special  proceeding.  Code  of  Civil  Pro- 
cedure, section  830.  .  ■ 
Before  this  provision  of  the  Code  took  its  present  broader  fonn 
by  the  several  amendments  made  thereto,  it  was  limited  in  its 
application  to  cases  in  which  a  party  since  deceased  or  insane  had 
been  examined  as  a  witness  {Bradley  v.  Mirick,  91  IST.  Y.  293 ; 
Yamum  v.  Hart,  47  Hun,  18),  and  to  cases  in  which  such  evi- 
dence was  offered  upon  a  new  trial  or  hearing  of  the  same  action 
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or  proceeding  in  which  the  testimony  was  given.  People  v.  Brug- 
incm,  3  App.  Div.  153.     These  limitations  no  longer  exist. 

Proof  of  what  was  sworn  upon  the  former  trial  or  hearing 
need  not  be  established  by  the  minutes  of  testimony  of  a  stenog- 
rapher present  at  the  former  trial.  It  may  be  made  by  any  person 
who  heard  the  testimony,  even  though  he  took  no  minutes  of  the 
evidence.  Grivim  v.  Hamel,  2  Hilt.  434;  Kain  v.  Larkin,  131 
Int.  Y.  300,  311.  An  attorney  or  counselor,  or  other  person  who 
took  minutes  upon  a  former  trial,  and  testifies  to  their  accuracy, 
may  state  on  a  subsequent  trial  what  a  deceased  witness  swore  to 
on  a  former  trial,  although  such  attorney,  etc.,  cannot  testify 
from  his  mere  recollection  without  a  reference  to  his  minutes. 
Van  Buren  v.  Cochhurn,  14  Barb.  118 ;  Huf  v.  Bennett,  6  JST.  Y. 
33Y;  Martin  v.  Cope,  3  Abb.  Ct.  App.  Dec.  182;  Crawford  v. 
Loper,  25  Barb.  449.  It  is  sufficient,  if  upon  such  examinatiori 
of  his  minutes,  he  can  then  swear  from  recollection  what  was  the 
evidence  given  by  the  deceased  witness.     lb. 

And  where  a  witness  has  no  recollection  of  what  a  deceased 
witness  swore,  even  after  looking  over  his  minutes,  his  minutes 
are  then  competent  evidence  to  prove  such  facts,  provided  the 
witness  swears  that  he  took  down  the  evidence  of  the  former  wit- 
ness, in  the  capacity  of  counsel  or  attorney,  and  that  he  has  no 
doubt  of  the  correctness  of  his  minutes.  TIalsey  v.  Sinseiaugh,  15 
N.  Y.  485.  To  make  the  minutes  evidence,  when  the  person  who 
took  them  does  not  recollect  the  evidence,  it  is  not  necessary  to 
prove  that  the  precise  words  of  the  former  witness  were  taken 
down.  It  is  sufficient  if  it  appears  that  the  person  who  took  the 
evidence  down  in  writing  intended  to  take  down  the  precise  lan- 
guage of  the  witness,  but  could  not  swear  that  he  gave  the  precise 
words,  nor  that  he  had  taken  down  every  word,  though  he  in- 
tended to  take  down  all  that  was  material.  Claj'k  v.  Vorce,  15 
Wend.  193;  Crawford  v.  Loper,  25  Barb.  449. 

The  minutes  of  a  former  trial,  kept  by  an  attorney,  since  de- 
ceased, eannot  be  received  in  evidence,  although  it  is  shown  that 
the  attorney  kept  minutes  during  the  whole  trial,  and  that  the 
minutes,  according  to  the  recollection  of  a  witness  present,  ap- 
peared to  be  the  minutes  of  the  entire  trial.  Crouch  y.  Parker,  56 
N.  Y.  597. 

Before  the  minutes  of  a  person  are  evidence  in  such  a  case  it 
must  appear  that  after  refreshing  his  recollection,  he  cannot  swear 
to  the  evidence  given  by  the  deceased  witness;  such  minutes  are 
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merely  auxiliary  and  are  never  admissible  when  the  person  who 
made  them  recollects  the  facts  stated  in  them,  whether  his  recol- 
lection is  independent  of  them,  or  whether  it  is  refreshed  by  them 
so  as  to  revive  his  recollection.  Russell  v.  Hudson  River  R.  R. 
Co.  17  N.  Y.  134,  140.  The  minutes  of  a  person  who  took  down 
the  evidence  of  a  former  witness  are  not  evidence  of  what  was 
testified  to,  if  he  cannot  swear  that  he  took  down  the  evidence 
accurately  or  fully,  even  though  he  cannot  state  the  evidence  from 
recollection,  after  refreshing  his  memory  from  such  minutes.  Fluff 
V.  Bennett,  6  IST.  Y.  337. 

It  is  not  necessary  to  prove  the,  precise  words  used  by  a  deceased 
witness.  Such  a  thing  is  iitterly  impracticable,  and  is  no  more 
required  than  it  would  be  to  give  the  manner  and  tones  of  voice 
of  such  witness.  If  the  substance  is  fully  given,  it  is  all  that  can 
be  required.  Cliaffee  v.  Cox,  1  Hilt.  79;  Clai'h  v.  Vorce,  15 
Wend.  193;  8.  C.  19  Wend.  232,  233;  1  Phil.  Ev.  399,  note, 
4th  Am.  ed.  Before  evidence  is  admissible,  for  the  purpose  of 
showing  what  a  witness  testified  to  on  a  former  trial,  it  must  be 
shown  that  he  is  dead.  Powell  v.  Waters,  17  Johns.  176 ;  Wilber 
V.  Selden,  6  Cow.  162. 

So  the  pendency  of  the  former  trial  must  be  equally  shown, 
unless  the  proof  is  expressly  waived,  or  no  objection  is  taken  on 
that  ground,  which  would  be  an  implied  waiver.  Beats  v.  Guern- 
sey, 8  Johns.  446;  White  v.  Kibling,  11  Johns.  128. 

Exception  8th.  Admission  of  parties. —  This  matter  has  been 
fully  discussed  already. 

§  8.  Best  Evidence. 

The  law  excludes  such  evidence  of  facts  as  from  the  nature  of 
the  thing  supposes  still  better  evidence  behind  in  the  party's  pos- 
session or  power.  The  rule  has  been  expressed  in  various  forms 
by  different  authors.  One  declares  that  it  reqiiires  "the  best  evi- 
dence of  which  the  case  in  its  nature  is  susceptible."  1  Green]. 
Ev.  §  82.  Another,  that  it  requires  "the  best  attainable  evidence." 
Stark.  641.  Others,  that  it  requires  the  highest  evidence  of  which 
the  nature  of  the  thing  is  capable.  The  precise  import  of  the  rule 
cannot  be  fully  and  clearly  comprehended  without  reference 'to  its 
application  in  various  instances. 

The  principle  of  the  rule  under  consideration  is  founded  on 
the  presumption  that  there  is  something  in  the  better  evidence  that 
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is  wifliheld  which  would  make  against  the  party  resorting  to  infe- 
rior evidence. 

The  best  evidence  is  defined  as  primary  evidence,  as  distin- 
guished from  secondary  evidence ;  or  evidence  of  such  a  nature  to 
imply  (unless  explanation  is  given)  that  better  evidence  exists, 
and  is  kept  back.  Century  Dictionary  &  Cyclopedia,  title  "  Evi- 
dence." Although,  in  some  instances,  this  presumption  may  not  be 
very  strong,  yet  the  general  effect  of  the  rule  is  to  prevent  fraud, 
and  to  induce  parties  to  bring  before  a  court  or  jury  the  kind  of 
evidence  which  is  least  calculated  to  perplex  or  mislead  them.  Evi- 
dence is  not  inadmissible  simply  because  it  is  not  the  "best" 
evidence,  in  the  sense  that  it  is  not  the  most  conclusive,  that  the 
case  admits  of,  but  it  is  ordinarily  admissible  if  the  fact  sought 
to  be  proved  is  itself  relevant  to  the  issue  and  the  proposed  evidence 
legitimately  tends  to  establish  it.  Seidenspinner  v.  Metropolitan 
Life  Ins.  Co.  175  ]N".  Y.  95. 

The  present  rule  is  satisfied  by  the  production  of  the  best  attain^ 
able  evidence.  In  requiring  the  best  evidence  applicable  to  each 
particular  fact,  it  meant  that  no  evidence  of  a  nature  merely  sub- 
stitutionary shall  be  received  where  the  primary  evidence  is  pro- 
ducible. By  substitutionary  evidence  is  meant  such  evidence  as. 
implies  the  existence  of  primary  or  more  original  informaticm. 

If  a  party  offers  a  copy  of  a  deed,  bill  of  exchange,  promissory 
note,  or  written  contract,  when  he  ought  to  produce  the  original, 
and  is  able  to  do  so,  a  presumption  arises  that  there  is  something 
in  the  original  instrument  which  would  make  against  such  party; 
and,  therefore,  the  copy  in  such  a  case  is  not  competent  evidence. 
The  rule  is  general  in  its  application,  and,  therefore,  it  would  not 
be  sufficient  to  rebut  this  presumption,  in  any  particular  case,  by 
showing  that  the  copy  is  correct,  for  the  purpose  of  admitting 
such  substitutionary  evidence.  The  reason  why  the  best  evidence 
is  required  is  to  prevent  frauds  by  keeping  back  the  best  evidence ; 
and  when  the  reason  of  the  rule  fails,  the  rule  itself  ceases.  If 
the  original  paper  is  shown  to  be  in  the  hands  of  the  opposite 
party,  who  refuses  to  produce  it,  after  receiving  a  proper  notice 
for  that  purpose ;  or  if  it  is  shown  that  the  original  has  been  lost 
or  destroyed,  without  any  default  on  his  part,  no  presumption  of 
fraud  can  be  made,  and  a  copy  of  the  instrument  will  then  be 
admitted,  because  a  copy  is  the  best  evidence  which  can  then  be 
adduced. 

The  rule  does  not  relate  to  the  measure  or  quantity  of  the  evi- 
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dence  offered,  but  to  its  quality,  when  compared  with  some  other 
evidence  of  superior  degree.  It  is  not  necessary,  in  point  of  law, 
to  give  the  fullest  proof  that  every  ease  may  admit  of.  If  there 
are  several  eye  witnesses  to  a  particular  fact,  it  may  be  proved  by 
the  testimony  of  one  or  more  of  them,  without  calling  the  others. 

The  cases  in  which  secondary  evidence  is  excluded,  and  the  best 
evidence  required,  is  where  oral  evidence  is  offered  in  the  place 
of  written  instruments.  These  instruments  may  be  reduced  to 
three  classes' r  First,  those  instruments  which  the  law  requires 
to  be  in  writing ;  second,  those  contracts  which  the  parties  have  put 
into  writing ;  and,  third,  all  other  writings,  the  existence  of  which 
is  disputed,  and  which  are  material  to  the  issue. 

In  the  first  place,  oral  evidence  cannot  be  substituted  for  any 
instrument  which  the  law  requires  to  be  in  writing;  such  as 
records,  public  documents,  official  examinations,  deeds  of  convey- 
ance of  lands,  wills,  other  than  nuncupative,  promises  to  pay  the 
debt  of  another,  or  to  answer  for  his  default,  etc.,  and  other  writ- 
ings required  by  the  statute  of  frauds.  Where  the  law  declares 
that  an  agreement  is  not  valid  unless  in  writing,  an  oral  contract 
is  void  and  cannot  be  enforced.  But  if  the  agreement  has  been 
properly  executed,  and  is  then  accidentally  lost  or  destroyed,  it 
will  be  valid,  and  its  existence  may  be  proved,  like  any  other  lost 
paper,  etc.  So  where  the  certificate  of  incorporation  of  a  cor- 
porate company  has  been  duly  executed  and  filed,  but  it  could  not 
be  found  on  due  search  in  the  proper  office  where  it  was  filed,  it 
was  held  competent  to  show,  by  other  evidence,  that,  in  truth,  a 
copy  was  filed;  and  a  sworn  copy  of  the  original  was  held  com- 
petent evidence.  New  York  Gar  Oil  Co.  v.  Richmond,  6  Bosw. 
213.  The  question  to  a  witness  as  to  whether  he  was  employed  by 
the  decedent  in  a  certain  month  to  draft  a  will  for  him,  is  properly 
excluded  as  calling  for  the  conclusion  of  the  witness  and  the  con- 
tents of  a  written  instrument,  and  therefore  secondary.  Whitney 
v.  Whitney,  171  IST.  Y.  176.  The  same  objection  applies  to  a 
question  as  to  whether  witness  at  any  time  had  a  conversation 
with  decedent  concerning  the  preparation  of  a  will  for  him.  Ih. 
It  is  error  to  allow  a  witness  to  give  secondary  evidence  of  the  con- 
tents of  an  instrument  which  he  testifies  that  he  last  saw  in  pos- 
session of  his  attorneys,  and  that  they  had  promised  to  send  it  to 
him  if  they  found  it,  where  there  is  no  evidence  to  show  that  it 
had  been  lost  or  that  it  was  not  in  the  possession  of  such  attor- 
neys at  the  time  of  the  trial.    Butler  v.  Mail  &  Express  Pvh.  Co.. 
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171  ISr.  Y.  208.  Where  it  appears  that  a  contract  which  it  is 
sought  to  speciiically  enforce  was  in  writing,  it  is  improper  to 
perinit  the  plaintiff  to  give  oral  evidence  of  its  terms  without  an  at- 
tempt to  produce  the  paper  or  account  for  its  loss  or  destruction 
or  to  give  secondary  evidence  of  its  contents.  Mahaney  v.  Carr, 
175  N".  Y.  454.  The  fact  that  the  defendant  omitted  to  call  for  the 
production  of  the  paper  upon  the  trial  is  not  a  waiver  of  the  ob- 
jection, as  the  plaintiff  is  bound  to  prove  his  case  by  competent 
evidence.     lb. 

The  statute  requires  that  the  testimony  taken  in  a  Surrogate's 
Court  must,  before  being  filed,  be  authenticated  by  the  signature 
of  the  stenogTapher,  referee,  the  surrogate  or  the  clerk  of  the  Sur- 
rogate's Court,  as  the  case  may  be,  to  the  effect  that  the  minutes 
of  testimony  are  correct.  Code  of  Civil  Pro.  §  2542.  If  these 
minutes  are  copied  into  a  book,  the  original  minutes,  and  not  the 
book,  are  the  best  evidence  of  what  testimony  was  given  in  the 
matter.    Haddon  v.  Limdy,  59  JST.  Y.  320. 

The  reception  of  a  stenographer's  typewritten  transcript  of  a 
statement  made  by  defendant,  the  correctness  of  which  is  testi- 
fied to  by  the  stenographer,  is  not  rendered  incompetent  through 
failure  to  produce  the  original  stenographic  notes  of  the  trial 
which  had  been  lost.  People  v.  Strollo,  191  IST.  Y.  42.  Any  per- 
son who  hears  a  witness  testify  upon  a  trial,  although  the  evidence 
is  taken  down  by  a  stenographer,  may  undoubtedly  testify  to  the 
statements  made  by  the  witness.  A  person  who  was  present  at 
a  former  trial  of  the  action  and  heard  the  evidence  is  competent 
to  testify  with  regard  to  the  testimony  given;  the  stenographer's 
minutes  are  not  the  best  evidence  in  the  sense  that  other  evidence 
is  secondary.  Weinhmidler  v.  Eastern  Brewing  Co.  92  ]^.  Y. 
Supp.  792.  Such  evidence  is  primary  in  its  character,  and  it  is  not 
necessary  to  resort  in  the  first  instance  to  the  stenographei-'s  tes- 
timony. Dickman  v.  MacDonald,  99  IST.  Y.  Supp.  429.  But 
where  the  examination  is  reduced  to  writing  and  read  over  to  and 
subscribed  by  the  witness  for  the  purpose  of  making  an  accurate 
and  reliable  record  of  the  evidence  given  by  him,  as  in  case  of  an 
examination  in  proceedings  supplementary  to  execution,  then  the 
examination  thus  subscribed  is  the  primary  evidence,  and  it  would 
be  in  violation  of  the  fundamental  rules  of  evidence  to  permit 
witnesses  to  be  called  and  give  from  their  memory  evidence  of 
statements  thus  made.  The  writing  thus  subscribed  is  the  primarv 
evidence,  and  when  it  is  in  the  possession  of  a  party,  or  can  be 
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produced,  it  alone  furnishes  the  competent  evidence  of  its  con- 
tents.  Kain  v.  Larkin,  131  N.  Y.  300,-  311.  On  the  other  hand, 
if  the  examination  is  reduced  to  writing  and  not  subscribed  by 
the  witness,  any  person  who  heard  the  examination  can  testify  to 
the  statements  made  and  such  written  examination  would  not  be 
the  primary  evidence.     lb. 

In  the  absence  of  any  statute  making  the  record  of  the  proceed- 
ings of  a  department  of  a  municipal  corporation  the  only  evidence 
of  the  passage  of  a  resolution,  the  fact  may  be  established,  by  parol 
testimony  if  the  record  fails  to  show  it.  Galahan  v.  Mayor,  34 
App.  Div.  344-. 

Even  the  admissions  of  a  party  will  not  be  competent  to  prove 
the  contents  of  a  record,  or  of  an  instrument  which  the  law  re- 
quires to  be  in  writing,  unless  it  is  in  those  cases  in  which  the 
admission  is  made  in  open  court,  at  the  trial,  for  the  purpose  of 
obviating  the  production  of  written  evidence.  Welland  Canal  Co. 
V.  Hathaway,  8  Wend.  480,  486;  Jenner  v.  Joliffe,  6  Johns.  9; 
liashrouck  v.  Baher,  10  Johns.  248.  The  general  rule  is  that 
the  oral  admissions  of  a  party,  made  out  of  court,  are  evidence 
against  him  in  those  cases  only  in  which  an  oral  contract  would 
be  binding,  or  in  which  the  transaction  may  legally  rest  in  parol 
evidence.     Ih. 

And,  where  an  action  of  trespass  was  brought  against  a  defend- 
ant on  the  ground  that  he  had  directed  another  person  to  take  the 
plaintiff's  property,  and  it  appeared  that  the  only  direction  which 
he  had  given  was  contained  in  a  military  warrant  which  he  had 
signed  as  president  of  a  court-martial,  it  was  held  that  the  plaintiff 
was  bound  to  produce  the  warrant,  and  coiild  not  prove  the  direc- 
tion by  oral  evidence.    Stehiins  v.  Cooper,  4  Denio,  191. 

In  the  second  place,  oral  proof  cannot  be  substituted  for  the 
written  evidence  of  any  contract  which  the  parties  have  put  in 
writing.  Here,  the  written  instrument  may  be  regarded,  in  some 
measure,  as  the  ultimate  fact  to  be  proved,  especially  in  the  cases 
of  negotiable  securities ;  and,  in  all  cases  of  written  contracts,  the 
writing  is  tacitly  agreed  upon  by  the  parties  themselves,  as  the 
only  repository,  and  the  appropriate  evidence  of  their  agreement. 
The  written  contract  is  not  a  collateral  matter,  but  is  of  the  very 
essence  of  the  transaction.  Upon  the  trial  of  an  action  upon  a 
claim  of  a  contractor  for  extra  work,  it  is  error  to  permit  the  plain- 
tiff's witnesses  to  state  what  was  extra  work  without  producing  the 
plans,  specifications  and  contracts  or  at  least  properly  accounting 
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for  their  non-production.  Taft  v.  Little,  178  N.  Y.  127.  AYhere 
a  defendant  has,  by  his  objection,  prevented  the  introduction  of 
a  written  contract  in  evidence  by  plaintiff,  he  is  not  authorized  on 
cross-examination  to  refer  to  its  terms,  as  the  instrument  itself 
is  the  best  evidence.     Carter  v.  Boyle,  109  K  Y.  Supp.  1102. 

In  an  action  against  a  constable  for  selling  property  which  the 
plaintiff  claimed  to  own,  by  virtue  of  a  bill  of  sale,  it  was  held 
that  the  bill  of  sale  must  be  produced,  and  that  parol  evidence  of 
its  contents  was  not  admissible.  Dunn  v.  Hewitt,  2  Denio,  637. 
And  this  was  held,  notwithstanding  the  fact  that  it  first  appeared 
on  cross-examination  of  the  witness  proving  the  sale,  that  it  was 
reduced  to  writing.  lb.  In  such  a  case  the  justice  is  bound  to 
strike  out  the  parol  evidence,  if  a  motion  is  made  for  that  purpose 
by  the  party  against  whom  it  has  been  introduced.    Ih. 

So,  an  agreement  for  the  renting  of  certain  rooms  was  reduced 
to  writing,  and  this  was  held  to  exclude  evidence  of  prior  oral 
negotiations  as  to  the  terms  of  the  letting.  Townsend  v.  Fisher, 
2  Hilt.  47.  And  see  Niles  v.  Culver,  8  Barb.  205.  But  where 
a  writing  is  a  mere  receipt  for  the  price  of  property  sold,  and  not 
a  bill  of  sale,  then  parol  evidence  of  prior  negotiations  is  admissi- 
ble. Filkins  v.  Whyland,  24  N.  Y.  338 ;  Silliman  v.  Tuttle,  45 
Barb.  171.  And  where  a  paper  is  intended  by  the  parties  as  a 
mere  memorandum,  and  not  as  a  contract,  parol  evidence  may  be 
given  to  show  the  actual  terms  of  the  contract.  Cassidy  v.  Begoden, 
6  Jones  &  Sp.  180 ;  Foot  v.  Bentley,  44  K  Y.  166. 

The  general  rule  requiring  the  production  of  the  writing  in 
which  the  parties  have  stated  the  terms  of  their  contract  applies 
to  contracts  of  all  kinds,  whether  relating  to  the  sale  or  leasing 
of  real  estate,  the  sale  or  exchange  of  personal  property,  or  for 
the  rendering  of  personal  services,  and  the  like.  But  there  are 
cases  in  which  this  is  not  necessary.  And  in  an  action  for  a 
wrongful  trespass  by  a  stranger  upon  premises  held  by  the  plain- 
tiff as  a  tenant,  the  plaintiff  need  not  produce  his  lease.  Evidence 
of  possession  on  his  part,  under  a  claim  of  right  by  a  written 
instrument,  is  entirely  sufficient  as  against  a  wrongdoer.  Walker 
v.  Wilson,  8  Bosw.  586. 

The  general  rule  applies  also  to  secondary  evidence,  so  that  a 
copy  of  a  copy  is  not  evidence,  although  a  copy  of  the  original 
paper  might  be  in  some  cases.  Where  it  was  important  to  show 
that  a  bill  of  items  had  been  rendered  to  the  defendant,  and  also 
what  the  items  were,  the  plaintiff  offered  a  copy  of  his  books,. 
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from  which  the  bill  rendered  had  been  copied ;  this  evidence  was 
objected  to,  and  it  was  held  that  the  books  themselves  were  the 
best  evidence,  and  that  a  copy  of  the  books  was  not  admissible 
evidence.  Beddington  v.  Gilman,  1  Bosw.  235,  242.  So  parol 
proof  may  be  given  of  a  lost  paper,  by  giving  a  copy  of  it  in  evi- 
dence ;  but  if  a  copy  is  made,  and  the  original  is  lost,  the  copyist 
mvist  be  produced  to  prove  the  copy,  if  possible,  and  mere  evidence 
of  his  handwriting,  in  making  the  copy,  is  not  sufficient.  Brewster 
V.  Countryman,  12  Wend.  446.  In  proving  a  loss  under  a  policy 
of  insurance  the  admission  in  evidence  of  a  typewritten  carbon 
copy  of  a  written  list  of  the  articles  claimed  to  be  lost,  was  held 
error.  Bossenberg  v.  People's  Surety  Co.  of  New  York,  140  App. 
Div.  436 ;  125  IST.  Y.  Supp.  25Y.  When  it  becomes  necessary  to 
prove  the  contents  of  letters  which  have  passed  between  parties, 
the  originals  must  be  produced,  or  the  party  desiring  to  give  proof 
of  their  contents  must  lay  the  foundation  for  secondary  evidence 
in  the  ordinary  and  usual  way.  Letter-press  copies  are  in  no  sense 
original  papers,  and  cannot  be  admitted  in  evidence  without  the 
proper  preliminary  proof.  When  this  proof  has  been  given,  these 
copies  become  evidence.  Foot  v.  Bentley,  4:4:  ISF.  Y.  166.  It  is 
error  to  permit  secondary  evidence  of  the  contents  of  a  letter,  where 
the  person  to  whom  it  was  sent  merely  testifies  that  he  has  not  been 
able  to  find  it,  and  that  it  is  probably  lost,  but  does  not  state  that 
he  has  looked  for  it.  Brigger  v.  Mutual  Beserve  Fund  Life 
Ass'n,  75  App.  Div.  149.  An  admission  in  open  court  that  a 
paper  is  a  letter-press  copy  of  an  original  paper  may  render  the 
letter-press  copy  admissible  in  evidence  as  a  declaration  made 
against  interest,  although  the  original  is  not  produced.  Haas  v. 
Storner,  21  Misc.  661.  A  copy  of  a  copy  of  an  assessment-roll 
filed  in  the  town  clerk's  office  may  be  admissible  in  evidence  after 
proof  has  been  given  that  the  roll  for  that  year,  filed  in  the  county 
treasurer's  office,  has  been  destroyed  by  fire,  and  that  the  copy 
thereof  filed  in  the  town  clerk's  office  has  been  lost.  In  such  case 
the  verified  copy  of  the  copy  in  the  town  clerk's  office  is  the  best 
evidence  which  the  nature  of  the  case  admits.  Joslyn  v.  Pulver, 
59  Hun,  129.  A  sworn  copy  of  a  letter-press  copy  of  a  lost  letter 
is  competent  as  evidence  of  the  contents  of  the  letter,  without  pro- 
ducing the  letter-press  copy,  as  there  are  no  grades  of  secondary 
evidence.  Bohertson  v.  Lynch,  18  Johns.  451 ;  Goodrich  v.  Wes- 
ton, 102  Mass.  362 ;  3  Am.  Rep.  469. 

A  copy  of  a  memorandum  cannot  be  read  as  evidence  of  the  con- 
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tents  of  it.  McCormicJc  v.  Pennsylvania  Cent.  R.  R.  Co.  49 
E".  Y.  303,  315 ;  Marcly  v.  Shvlts,  29  N.  Y.  346.  But  a  witness 
may  use  a  copy  of  an  entry  made  by  himself,  or  by  any  other 
person,  for  the  purpose  of  refreshing  his  recollection,  if  on  reading 
it,  he  can  testify  that  he  then  recollects  the  fact  to  which  the  entry 
relates.    lb. 

Where  an  instrument  is  partly  printed  and  partly  written,  and 
there  is  a  contradiction  between  the  written  and  printed  portions, 
the  written  parts  will  prevail  over  the  printed.  Woodruff  v.  Com- 
mercial Ins.  Co.  2  Hilt.  122,  125;  Weisser  v.  Maitland,  3  Sandf. 
318,  322. 

The  admission  of  oral  evidence  to  prove  the  contents  of  a  paper, 
without  objection,  does  not  prevent  the  party  against  whom  it  is 
offered  from  objecting  to  its  sufficiency  {Hooper  v.  Taylor,  4 
E.  D.  Smith,  486;  Southwick  v.  liayden,  7  Cow.  334),  nor  from 
moving  to  strike  it  out  at  the  close  of  the  trial,  before  summing 
up  the  cause  {Dunn  v.  Hewitt,  2  Denio,  637;  Heely  v.  Barnes,  4 
Denio,  73),  though  it  has  been  held  that,  when  improper  evidence 
is  deliberately  admitted,  without  objection,  which  bears  upon  the 
issues  on  a  trial,  the  court  has  no  right  to  strike  it  oiit,  even  on 
motion.  Hall  v.  Earnest,  36  Barb.  585.  If,  however,  the  evi- 
dence has  been  received  upon  some  condition,  mistake  or  contin- 
gency, a  motion  may  be  made  to  strike  it  out.    lb. 

In  the  third  place,  oral  evidence  cannot  be  substituted  for  any 
writing,  the  existence  of  which  is  disputed,  and  if  its  production 
is  material  either  to  the  issue  between  the  parties,  or  as  to  the 
credit  of  witnesses,  and  it  is  not  merely  a  memorandum  of  some 
other  fact.  Evidence  as  to  contents  of  books  in  plaintiff's  posses- 
sion after  the  commencement  of  the  action  is  not  admissible,  where 
no  sufficient  reason  is  shown  why  plaintiff  could  not  have  produced 
them  at  the  trial.  Union  National  Bank  of  Franklinville  v.  Dean, 
154  App.  Div.  869. 

By  applying  the  rule  in  such  cases,  the  court  acquires  a  knowl- 
edge of  the  whole  contents  of  the  instrument,  which  may  have  a 
different  effect  from  the  statement  of  a  part.  Thus,  it  is  not 
allowed,  on  cross-examination,  in  the  statement  of  a  question  to  a 
witness,  to  represent  the  contents  of  a  letter,  and  to  ask  the  wit- 
ness whether  he  wrote  a  letter  to  any  person  with  such  contents, 
or  contents  to  the  like  effect,  without  having  first  shown  the  letter 
to  the  witness  and  having  asked  him  if  he  wrote  that  letter, 
because  if  it  were  otherwise,  the  cross-examining  counsel  might 


GENERAL  PRINCIPLES.  1903 

put  the  court  in  possession  of  a  part  only  of  the  contents  of  a 
paper,  when  a  knowledge  of  the  whole  was  essential  to  a  right 
judgment  iii  the  cause.  If  the  witness  acknowledges  the  writing 
of  the  letter,  yet  he  cannot  be  questioned  as  to  its  contents,  but 
the  letter  itself  must  be  read.  The  Queen's  Case,  2  Brod.  &  Bing. 
287.  Two  or  three  lines  of  a  letter  may  be  exhibited  to  a  witness, 
without  exhibiting  to  him  the  whole,  and  the  witness  may  be 
asked  whether  he  wrote  the  part  exhibited ;  but  if  he  denies  that 
he  wrote  such  part,  he  cannot  be  examined  as  to  the  contents  of 
the  letter.  Ih.  To  prove  conveyances,  the  instruments  themselves, 
or  the  records,  or  certified  copies  thereof  should  be  produced,  and 
counsel  cannot  by  verbally  stating  to  the  court  the  contents  of  the 
instruments,  have  such  a  statement  taken  as  evidence.  Volhard  v. 
Yolhard,  119  App.  Div.  266. 

There  are  several  exceptions  to  the  rule  which  requires  the  best 
evidence. 

Exception  1st.  Where  it  is  necessary  to  prove  the  contents  of 
any  record,  or  of  proceedings  in  a  court  of  justice,  or  in  public 
books  or  registers,  it  is  sufiicient,  in  general,  to  produce  an  ex- 
amined copy.  This  is  on  a  principle  of  general  convenience,  and 
because  it  is  apparent,  that  if  the  contents  were  misrepresented, 
there  would  be  obvious  means  of  exposing  the  fraud  or  error.  The 
manner  of  proving  records  will  be  explained  hereafter. 

Exception  2d.  It  is  not,  in  general,  necessary  to  prove  the  ap- 
pointment of  public  officers,  by  producing  record  evidence  of  their 
election  or  appointment,  for  this  would  be  attended  with  general 
inconvenience;  and  a  strong  presumption  arises  from  the  exer- 
cise of  a  public  ofiice,  that  the  election  or  appointment  is  valid.  In 
the  case  of  sheriffs,  deputy  sheriffs,  constables,  justices  of  the 
peace,  and  the  like,  it  is  generally  sufficient  to  prove  that  they 
acted  in  that  character  without  producing  written  evidence  of  an 
election  or  appointment.  But  this  is  not  true  in  all  cases.  Thtis, 
in  an  action  against  a  sheriff,  the  only  way  in  which  the  appoint- 
ment of  a  deputy  can  be  proven  is  by  the  production  of  the  original 
appointment,  in  writing,  under  the  hand  and  seal  of  the  sheriff 
with  due  proof  of  its  execution.  The  testimony  of  the  deputy  is 
not  competent.  Von  Beil  v.  Reilly,  14  Week.  Dig.  443 ;  Crowley 
V.  Conner,  1  City  Ct.  162. 

An  affidavit  which  purports  to  be  sworn  to  before  a  proper  offi- 
cer is  prima  facie  sufficient,  and,  as  to  third  persons,  conclusive. 
Exception  id.    Where  the  written  communication  or  agreement 
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between  the  parties  is  collateral  to  the  question  in  issue,  it  need 
not  be  produced;  as  where  the  writing  is  a  mere  proposal,  which 
has  not  been  acted  upon;  or  where  a  written  memorandum  was 
made  of  the  terms  of  the  contract,  which  was  read  in  the  presence 
of  the  parties,  but  never  signed,  or  proposed  to  be  signed ;  or  where, 
during  an  employment  under  a  written  contract,  a  separate  verbal 
order  is  given,  and  the  like  cases.  So  if  a  written  communication 
is  accompanied  by  a  verbal  one,  to  the  same  effect,  the  latter  may 
be  received  as  independent  evidence,  though  not  for  the  purpose  of 
proving  the  contents  of  the  writing,  nor  as  a  substitute  for  it.  So 
a  payment  of  money  may  be  proved  by  oral  evidence,  although  a 
■written  receipt  was  taken;  so  an  oral  demand  of  goods  may  be 
proved,  although  a  written  demand  was  made  at  the  same  time." 

Where  it  is  important  to  show  that  there  was  a  consideration 
for  the  sale  of  chattels,  the  answer  of  a  witness  on  the  trial  that 
such  consideration  was  a  sum  of  money  and  "one  hundred  acres 
of  land,"  is  not  liable  to  the  objection  that  it  gives  the  contents  of 
a  deed  of  land  which  is  not  produced  on  the  trial.  Reynolds  v. 
Kelly,  1  Daly,  283. 

Where  a  writing  is  not  the  foundation  of  a  claim  but  is  collateral 
and  incidental,  it  may  be  proved  by  parol.  Engel  v.  Eastern 
Brewing  Co.  19  Misc.  632;  Grover  v.  Morris,  73  N.  Y.  473; 
Bowen  v.  National  Bank  of  Newport,  11  Hun,  226.  Tickets  upon 
steamboat  or  railroad  lines  are  regarded  as  vouchers  or  tokens 
rather  than  as  contracts  {Quinby  v.  Vanderhilt,  17  IST.  Y.  306), 
and  the  real  contract  for  transportation  may  be  shown  by  parol. 
Van  Bushirh  v.  Roberts,  31  K  Y.  661. 

Exception  4:th.  Proceedings  before  justices  of  the  peace,  in  the 
trial  of  actions  before  them,  may  be  proved  without  the  produc- 
tion of  their  dockets,  provided  the  statutory  requirements  are 
observed. 

The  proceedings  in  an  action  brought,  or  special  proceeding 
instituted  before  a  justice  of  the  peace  within  the  State  may  be 
proved  by  the  oath  of  the  justice.  In  case  of  his  death  or  absence 
they  may  be  proved  by  the  original  minutes  of  the  proceedings 
kept  by  him,  pursuant  to  law,  accompanied  with  proof  of  his  hand- 
writiiig;  or  by  a  copy  of  the  minutes,  sworn  to  by  a  competent 
witness,  as  having  been  compared  with  the  original  entries,  with 
proof  that  those  entries  were  in  the  handwriting  of  the  justice. 
Code  of  Civil  Pro.  §  940. 

The  docket-book  of  a  justice  of  the  peace  within  the  State,  or  a 


GEITEEAL  PEIXCIPLES.  1905 

transcript  thereof  certified  by  him,  is  evidence  before  him  of  any 
matter  required  by  law  to  be  entered  by  him  therein.  Id.  §  938. 
Before  the  justice  himself,  his  own  docket  is  evidence  without  any 
proof  of  its  authenticity,  or  of  his  official  character.  Smith  v. 
Frost,  5  Hill,  431 ;  Groff  v.  Grisivold,  1  Denio,  432.  The  matters 
of  which  the  docket  is  evidence  are  such  as  are  required  to  be 
stated  therein  by  section  3140  of  the  Code  of  Civil  Procedure. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace 
within  the  State,  subscribed  by  him  and  authenticated  by  a  cer- 
tificate of  the  clerk  of  the  county  in  which  the  justice  resides, 
under  his  hand  and  ofiScial  seal,  to  the  efi^ect  that  the  person  sub- 
scribing the  transcript  was,  at  the  date  of  the  judgment  therein 
mentioned,  a  justice  of  the  county ;  and  that  the  clerk  is  acquainted 
with  his  handwriting  and  verily  believes  that  the  signature  to  the 
transcript  is  geniiine,  is  evidence  of  any  matter  stated  in  the 
transcript,  which  is  required  by  law  to  be  entered  by  the  justice 
in  his  docket-book.     Code  of  Civil  Pro.  §  939. 

The  docket  and  transcript,  or  either,  is  'prima  facie  proof  of  a 
judgment  entered  therein.  Levin  v.  Bohie,  5  Misc.  529  ;  Stephens 
V.  Santee,  49  JST.  Y.  35 ;  Bradner  v.  Howard,  75  K  Y.  417 ;  Bel- 
gard  v.  McLauglilin,  44  Hun,  557. 

The  form  of  a  transcript  and  certificate  will  be  given  in  a  sub- 
sequent place. 

The  object  in  permitting  proof  to  be  made  of  the  docket  by  a 
certified  transcript  was  to  save  justices  from  the  inconvenience  of 
attending  in  person,  as  witnesses,  to  prove  their  dockets  in  those 
cases  in  which  that  became  important.  Heermans  v.  Williams,  11 
Wend.  636.  The  statute  must  be  substantially  complied  with,  or 
the  transcript  will  not  be  competent  evidence.  To  authenticate 
the  fact,  that  the  justice  was  such  at  the  time  of  the  rendition  of 
the  judgment,  the  county  clerk's  certificate  is  the  only  competent 
evidence  where  a  transcript  of  the  docket  is  used.  And  where  a 
judgment  is  a  necessary  part  of  a  defense,  the  judgment  cannot  be 
proved  by  the  production  of  a  sworn  copy  of  the  docket,  even  if  it 
is  proved  by  the  justice  who  rendered  it  to  be  a  true  copy.  In 
such  cases  the  docket  is  the  best  evidence  and  must  be  produced, 
unless  the  justice  is  dead  or  absent.  Pratt  v.  PecJcham,  25  Barb. 
195 ;  Pollock  v.  Hoag,  4  E.  D.  Smith,  473.  And  see  McCarthy  v. 
Sherman,  3  Johns.  429.     But  see  Wilhinson  v.  Vorce,  41  Barb. 

370. 

In  case  a  justice  removes  from  the  town  or  city  wherein  he  was 
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elected,  he  is  required  to  deposit  his  docket-book  with  the  clerk  of 
that  town  or  city.  Code  of  Civil  Pro.  §  3144.  In  case  of  his 
death  or  his  office  becoming  otherwise  vacant,  all  his  oiEcial  books 
and  papers  will  be  placed  in  the  same  custody.  Id.  §§  3146,  3147. 
An  entry  made  as  prescribed  by  law  in  the  docket-book  of  a  justice 
and  deposited  with  the  town  or  city  clerk  as  above  provided,  is 
presumptive  evidence  of  the  matters  of  fact  stated  therein;  but 
the  presumption  may  be  repelled  by  proof.     Id.  §  3148. 

The  docket  of  a  justice  may  be  proved  by  producing  it  and 
proving  by  the  justice  that  it  is  his  docket,  if  his  testimony  can 
be  obtained,  and  the  proceeding  which  requires  proof  of  the  docket 
is  had  before  some  other  justice  or  court.  Boomer  v.  Lwine,  10 
Wend.  526.  The  pleadings  may  be  produced  and  proved  by  a 
justice  without  producing  his  docket  or  a  transcript  of  it,  when  it 
is  not  material  to  prove  more  than  the  contents  of  the  pleadings. 
Brotherton  v.  Wright,  15  Wend.  237. 

In  an  action  brought  upon  a  judgment  of  a  justice  of  the  peace 
who  is  dead,  or  out  of  office,  or  otherwise  incapable  of  acting,  or 
who  has  removed  from  the  county,  or  cannot  be  found  therein,  the 
original  docket-book  of  the  justice  is  presumptive  evidence  of  any 
matter  entered  therein  as  prescribed  by  law,  but  the  presumption 
may  be  repelled  by  proof.  If  the  docket-book  is  lost  or  destroyed, 
or  if  it  cannot  be  produced,  after  reasonable  effort  to  obtain  it, 
the  like  proof  may  be  given  respecting  the  recovery  of  the  judg- 
ment as  upon  any  other  question  of  fact.  Code  of  Civil  Pro. 
§  3155. 

There  are  certain  things  specified  in  the  statute  which  a  justice 
of  the  peace  must  enter  in  his  docket-book.  See  Code  of  Civil 
Pro.  §  3140.  These  are  the  matters  "required  by  law  to  be 
entered  by  him  therein,"  before  mentioned.  See  Id.  §§  938,  939. 
In  addition  to  the  matters  which  he  is  thus  required  to  enter  in  his 
docket-book,  he  may  enter  therein  any  other  proceeding  had  before 
him  in  the  action  or  special  proceeding  which  he  thinks  proper  to 
enter.  Id.  §  3141.  This  evidently  relates  to  some  proceeding  in 
the  cause  by  the  parties,  by  way  of  practice  on  the  trial,  or  pre- 
ceding it,  or  as  to  some  agreement  made  by  the  parties  on  the 
trial.  If  the  parties  agree  before  the  justice,  on  the  trial,  that 
the  plaintiff  may  withdraw  his  action  at  any  time  within  four 
days  after  it  is  submitted  to  the  justice,  this  is  a  xalid  agreement ; 
and  if  it  is  entered  in  the  justice's  docket,  that  will  be  competent 
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proof  of  the  fact,  and  will  not  be  liable  to  contradiction  by  parol 
evidence.     Smith  v.  Compion,  20  Barb.  262. 

Parol  evidence  is  not  admissible  to  contradict  a  justice's  docket. 
n.;  Hard  v.  Shipman,  6  Barb.  621;  Niles  v.  Totman,  3  Barb. 
594;  McLean  v.  Hugarin,  13  Johns.  184;  Royce  v.  Burt,  42  Barb. 
339,  655.  Though  there  is  an  exception  to  this  rule,  and  that  is 
when  it  is  ofFered  to  be  shown  that  the  justice  had  no  jurisdiction 
Lo  render  the  alleged  judgment. 

The  justice  may  properly  enter  into  his  docket  a  statement  of 
what  matters  were  actually  tried,  and  also  what  matters  were  with- 
drawn from  the  consideration  of  the  jury  or  of  the  justice,  if  he 
deems  it  proper  or  material  to  do  so,  and  they  will  then  become  a 
part  of  the  docket. 

If  the  justice  does  not  make  any  such  entry,  the  facts  may  be 
proved  by  any  person  who  knows  them  from  being  present  at  the 
trial,  acting  as  counsel,  or  even  though  he  was  a  mere  spectator. 
Phillips  V.  Bericlc,  16  Johns.  136;  Snider  v.  Croy,  2  Johns.  227; 
Wilder  v.  Case,  16  Wend.  583. 

The  minutes  of  the  justice,  or  those  of  the  attorneys  or  counsel 
who  tried  the  cause,  are  no  higher  evidence  than  their  oral  testi- 
mony. The  manner  of  proving  the  evidence  of  a  former  witness 
has  been  already  explained;  and  the  same  rules  apply  to, the  proof 
of  other  facts  which  transpired  at  the  trial. 

Where  a  transcript  of  the  docket  is  wanted  as  evidence,  before 
some  court  or  justice,  other  than  the  one  who  rendered  it,  an 
application  should  be  made  to  the  justice  who  rendered  it,  for  a 
certified  copy  of  it.  A  justice  of  the  peace  must  furnish,  upon 
request  and  the  payment  of  his  fees  to  any  person  interested  in  a 
judgment  or  order  entered  by  him,  a  transcript  of  the  judgment  or 
order,  together  with  a  copy  of  all  the  entries  in  his  docket-book 
relating  to  the  cause ;  a  copy  of  his  minutes  of  the  evidence  in  the 
cause  or  the  substances  of  the  testimony,  if  he  has  not  taken 
minutes ;  and  a  copy  of  any  paper  on  the  file  in  the  cause,  or  such 
portions  thereof  as  are  required.  Code  of  Civil  Pro.  §  3149.  The 
justice  applied  to  should  make  a  literal  copy  of  all  the  entries  in 
his  docket-book  under  the  title  of  the  cause  as  to  which  evidence  is 
to  be  given.  The  transcript  may  be  certified  by  the  justice  in 
substantially  the  following- form: 

COUKTY  OF ,  ss. : 

I,  A.  B.,  the  justice  of  the  peace  before  whom  the  above-entitled 
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action  was  tried  and  by  whom  the  foregoing  judgment  was  ren- 
dered, do  hereby  certify  that  the  foregoing  is  a  correct  transcript 
and  true  copy  of  the  entries  made  by  me  in  my  docket-book  of  the 
proceedings  in  said  action  and  of  all  of  the  same. 

Dated,   ,  1914.  A.  B. 

Justice  of  the  Peace. 

Before  the  transcript  so  made  and  certified  can  be  read  in  evi- 
dence, a  certificate  must  be  procured  from  the  county  clerk  of  the 
county  in  which  the  justice  resides,  given  under  his  hand  and  seal, 
to  the  effect  that  the  person  subscribing  the  transcript,  was,  at  the 
date  of  the  judgment  therein  mentioned,  a  justice  of  the  peace  of 
that  county  and  that  the  clerk  is  acquainted  with  the  handwriting 
of  the  justice,  and  verily  believes  that  the  signature  to  the  tran- 
script is  genuine.  Code  of  Civil  Pro.  §  939.  And  see  Maynard  v. 
Thompson,  8  Wend.  393.  This  certificate  should  be  attached  to 
the  transcript  and  may  be  in  the  following  form : 

County  of ,  ss.: 

I,  C.  D.,  clerk  of  the  county  of do  hereby  certify 

that  the  person  subscribing  the  annexed  transcript  was,  at  the  date 

of  the  judgment  therein  mentioned,  to  wit,  on  the day 

of ,  1914,  a  justice  of  the  peace  of  the  county  of ; 

and  that  I  am  well  acquainted  with  the  handwriting  of  the  said 
A.  B.,  and  verily  believe  that  the  signature  to  such  transcript  is 
the  genuine  signature  of  the  said  A.  B. 

Given  under  my  hand  and  ofiieial  seal,  this 

[seal]  day  of ,  1914. 

C.  D., 
Clerk  of  the  county  of 


The  seal  attached  to  or  impressed  upon  the  certificate  by  the 
clerk  will  be  the  seal  of  his  county.  Code  of  Civil  Pro.  §  28.  A 
transcript  thus  certified  by  the  county  clerk,  under  his  hand  and 
official  seal,  proves  itself,  and  is  admissible  upon  its  production 
as  evidence. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace 
within  an  adjoining  State,  of  a  judgment  rendered  by  him;  a 
transcript  of  the  minutes  of  the  proceedings  in  the  cause,  previous 
to  the  judgment,  or  of  an  execution  issued  thereon ;  or  of  the  re- 
turn of  an  execution,  when  subscribed  by  the  justice  and  properly 
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authenticated  is  presumptive  evidence  of  his  jurisdiction  in  the 
cause  and  of  the  matters  shown  by  the  transcript.  Code  of  Civil 
Pro.  §  948.  Such  a  transcript  must  be  authenticated  by  a  cer- 
tificate of  the  justice  annexed  thereto  to  the  effect  that  it  is  in  all 
respects  correct,  and  that  he  had  jurisdiction  of  the  cause ;  and  also 
by  a  certificate  of  the  clerk  or  pyothonotary  of  the  county  in  which 
the  justice  resided  at  the  time  of  rendering  the  judgment,  under 
his  hand  and  seal  of  the  Court  of  Common  Pleas  or  other  county 
court  of  the  county  to  the  effect  that  the  person  subscribing  the 
certificate  attached  to  the  transcript,  was,  at  the  date  of  the  judg- 
ment, a  justice  of  the  peace  of  that  county,  and  that  the  signature 
thereto  is  in  his  own  handwriting.  Id.  §  949.  The  judgment  and 
other  proceedings  and  the  justice's  .authority  to  render  the  judg- 
ment, may  also  be  proved  by  the  production  of  the  docket,  or  of 
a  copy  of  the  judgment  or  other  proceedings,  and  the  oral  testi- 
mony of  the  justice  to  the  truth  and  correctness  thereof  and  to  his 
authority  to  render  the  judgment.  Id.  §  950.  But  the  three 
sections  last  cited  do  not  prevent  the  introduction  of  evidence  to 
controvert  any  of  the  proof  in  relation  to  the  validity  of  the  judg- 
ment therein  specified.  Id.  §  951.  And  it  is  to  be  noted  that  the 
provisions  of  the  Code  above  referred  to  apply  only  to  proof  of 
judgments  rendered  by  a  justice  of  the  peace  "within  an  adjoin- 
ing State,"  that  is,  within  a  State  in  actual  contact  with  the  State 
of  New  York;  and  that  as  to  judgments  rendered  by  justices  of 
States  not  adjoining  this  State  proof  must  be  given  of  the  statute 
giving  the  justice  jurisdiction.     Bent  v.  Glaenzer,  17  Misc.  569. 

There  are  numerous  papers  and  documents  which  may  be  proved 
by  certified  copies ;  but  those  will  be  noticed  in  a  subsequent  place. 

Exception  5th. 'ProivLcing  papers,  etc.,  on  notice. — When  a  paper 
is  in  the  hands  of  the  opposite  party,  and  it  is  important  to  show 
its  contents  on  the  trial  of  an  action,  a  notice  should  be  given  to 
that  party  to  produce  it ;  and  if  he  refuses  to  do  so,  after  the  serv- 
ice of  a  regular  and  proper  notice  on  him  for  that  purpose,  parol 
evidence  may  be  given  of  the  contents  of  such  paper.  A  party 
is  not  deprived  of  the  right  to  introduce  secondary  evidence  of  a 
document  which  his  adversary  fails  to  produce  on  notice,  by  the 
fact  that  he  could  have  served  a  subpoena  duces  tecum  to  produce 
the  instrument.  Ouggenheim  v.  Bernhardt,  123  N.  Y.  Supp.  950. 
Evidence  that  there  were  maps  in  the  office  of  the  resident  agents 
of  an  insurer  showing  the  occupancy  of  a  building  insured,  and 
kept  to  guide  them  in  determining  whether  offered  risks  should  be 
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accepted,  held  competent  after  failure  to  comply  with  a  notice  to 
produce,  to  show  waiver  of  insured's  warranty  that  the  building 
was  occupied  exclusively  for  dwelling  purposes.  DeNoyelles  v. 
Delaware  Ins.  Co.  of  Pliiladel-phia,  138  IST.  Y.  855. 

If  an  important  paper  is  in  the  hands  of  the  opposite  party,  it 
is  a  general  rule  that  a  notice  to  produce  the  paper  must  be  given 
before  parol  evidence  can  be  given. of  its  contents.  There  are, 
however,  exceptions  to  this  rule.  If  the  pleadings  give  a  party 
notice  to  be  prepared  to  produce  a  particular  paper  or  instrument 
at  the  trial,  if  necessary  to  contradict  the  evidence  of  his  oppo- 
nent, no  notice  to  produce  the  paper  or  instrument  is  necessary. 
Hammond  v.  Hopping,  13  Wend.  505 ;  Hardin  v.  Kretsinger,  17 
Johns.  293 ;  Edwards  v.  Bonneau,  1  Sandf.  610 ;  Hays  v.  Riddle, 
1  Sandf.  248.  So  the  rule  is  the  same  when  the  paper  to  be 
proved  is  a  duplicate  original ;  or  where  the  instrument  is  itself  a 
notice,  such  as  a  notice  to  quit,  or  notice  of  the  dishonor  of  a  bill 
or  note. 

When  it  is  shown  that  an  instrument  is  wrongfully  destroyed 
by  the  party  who  made  it,  and  who  wrongfully  obtained  posses- 
sion of  it,  parol  evidence  may  be  given  of  its  contents,  without  any 
notice  to  produce  it  at  the  trial.     Scott  v.  Pentz,  5  Sandf.  572. 

When  it  is  shown  that  a  paper  is  lost,  without  the  fault  of  the 
party  losing  it,  he  may  give  parol  evidence  of  its  contents.  lAv- 
ingston  v.  Rogers,  1  Caines'  Cases,  XXVII;  Read  v.  Broohman, 
3  Term,  151;  New  York  Car  Oil  Co.  v.  Richmond,  6  Bosw.  213. 

It  is  not  necessary  to  allege  in  the  pleadings  that  a  paper  is  lost 
to  enable  a  party  to  give  parol  evidence  of  its  contents.  Super- 
visors of  Livingston  v.  White,  30  Barb.  72. 

In  an  action  against  a  county  treasurer  and  the  sureties  in  his 
bond,  it  was  proved  that  a  bond  was  executed;  that  it  was  de- 
livered to  the  county  treasurer  by  the  witness,  as  he  believed, 
though  he  was  not  positive  of  the  fact ;  and  it  was  also  proved  by 
the  county  clerk  that  he  had  searched  for  the  bond  on  several  occa- 
sions, and  could  not  find  it  in  his  office ;  and  that  he  did  not  recol- 
lect of  having  seen  it  in  his  office  at  all.  This  was  held  to  be 
sufficient  to  admit  parol  evidence  of  its  contents.    lb. 

So  where  proof  was  made  that  a  search  had  been  made  in  the 
county  clerk's  office  for  an  appeal  bond,  which  had  been  delivered 
there  by  a  justice  of  the  peace,  and  that  it  could  not  be  found  in 
the  place  where  such  bonds  were  usually  kept;  and  it  was  also 
shovsm  that  the  justice  also  searched  among  all  his  papers  and 
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could  not  find  it.  This  was  held  to  be  sufficient  proof  of  loss  to 
admit  parol  evidence  of  the  contents  of  the  bond.  Teall  v.  Yan 
Wyck,  10  Barb.  376.  A  clerk's  certificate  would  be  competent 
evidence  of  such  search,  though  the  proof  might  be  made  by  any 
other  person  who  had  made  such  search.    lb. 

The  Code  provides  that  where  the  officer,  to  whom  the  legal 
custody  of  a  paper  belongs,  certifies,  under  his  hand  and  official 
seal,  that  he  has  made  diligent  examination  in  his  office  for  the 
paper  and  that  it  cannot  be  found,  the  certificate  is  presumptive 
evidence  of  the  facts  so  certified  as  if  the  officer  personally  testified 
to  the  same.  Code  of  Civil  Pro.  §  921.  See  Mandeville  v.  Rey- 
nolds, 68  jS".  Y.  528. 

When  it  is  shown  that  a  paper  is  in  the  possession  of  a  party 
out  of  the  State,  and  that  the  person  who  has  it  in  possession 
refuses  peremptorily  to  produce  it,  after  all  legal  means  for  that 
purpose  have  been  resorted  to,  and  it  is  not  shown  that  the  laws 
of  the  State  where  he  is  will  compel  him  to  produce  it,  although 
he  is  examined  as  a  witness  on  a  commission,  this  is  sufficient  to 
authorize  parol  evidence  of  its  contents.  Forrest  v.  Forrest,  6 
Duer,  103,  137. 

Parol  evidence  may  be  given  of  the  contents  of  a  letter,  after  it 
is  proved  to  be  in  the  hands  of  the  defendant,  and  that  he  has 
refused  to  produce  it,  after  the  service  of  a  proper  notice  on  him 
for  that  purpose.  Sheldon  v.  Wood,  2  Bosw.  269.  The  rule  as 
to  the  admissibility  of  the  secondary  evidence  of  the  contents  of 
a  document,  where  the  defendant  has  been  served  with  a  notice  to 
produce  it  at  the  trial  and  has  failed  to  do  so,  is  subject  to  the 
same  qualifications  in  criminal  as  in  civil  cases,  and  it  must  be 
shown  that  the  instrument  is  in  the  possession  or  under  the  control 
of  the  party  required  to  produce  it,  and,  where  the  evidence  is 
sufficient  to  justify  a  finding  that  the  note  in  question  was  returned 
to  the  possession  of  the  defendant  against  whom  it  is  sought  to 
be  proved,  a  question  of  fact  is  presented  for  determination  of  the 
trial  judge,  and  his  decision  thereon  is  not  reviewable  in  the  court 
of  appeals.  People  v.  Dolan,  186  IST.  Y.  4;  Kearney  v.  Mayor, 
etc.  of  New  Yorlc,  92  K  Y.  617 ;  Mason  v.  Lihhey,  90  K  Y.  683 ; 
McCullough  v.  Hoffman,  73  IST.  Y.  615.  And  where  the  instru- 
ment sought  to  be  produced  is  of  little  or  no  value,  the  proof  re- 
quired to  establish  loss  or  possession  is  proportioned  to  its  char- 
acter and  value.  lb.  See  JacJcson  v.  Root,  18  Johns.  60.  In  an 
action  by  a  principal  against  his  agent,  for  not  paying  over  mon- 
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eys,  parol  evidence  cannot  be  given  of  the  contents  of  a  letter  sent 
by  the  plaintiff  to  the  defendant,  demanding  payment,  without 
first  proving  that  due  notice  had  been  given  to  produce  the  letter 
at  the  trial.     Weelcs  v.  Lyon,  18  Barb.  530. 

It  has  been  held  that  a  party  is  not  required  to  produce  papers 
at  the  trial,  unless  previous  notice  has  been  given  requiring  their 
production ;  and  the  fact  that  he  has  the  papers  in  court  does  not 
operate  to  dispense  v?ith  the  notice,  unless  the  nature  of  the  case 
apprises  him  that  they  will  be  necessary  on  the  trial.  Grimm  v. 
Haniel,  2  Hilt.  434.  The  object  of  the  notice  is  not  only  to  obtain 
the  papers  or  lay  the  foundation  of  secondary  evidence  of  their 
contents,  biit  also  to  give  the  party  notified  an  opportunity  to 
procure  testimony  to  support  or  impeach  them,  or  to  show  that  no 
such  papers  as  those  called  for  ever  existed.  Ih.;  Rogers  v.  Van 
Hoesen,  12  Johns.  221;  Gorhmn  v.  Gale,  7  Cow.  739.  But  when 
a  witness,  who  is  intrusted  with  a  written  instrument  executed  by 
the  parties  to  the  action,  admits  in  court  that  it  is  then  in  his  pos- 
session, he  must  produce  it ;  and  he  cannot  excuse  himself  from 
producing  it  on  the  ground  that  he  has  not  been  served  with  a 
subpoena  duces  tecum,  or  a  notice  to  produce  it.  Boynton  v.  Boyn- 
ton,  16  Abb.  87.  And  when  a  party  requires  its  production,  it  is 
the  duty  of  the  court  to  require  such  production,  for  the  purpose  of 
determining  its  materialty  as  evidence;  and  a  refusal,  by  the 
justice,  to  comply  with  such  request,  will  be  error,  even  though  it 
may  not  then  appear  that  the  paper  is  material  evidence.     lb. 

The  general  rules  of  practice  requiring  a  written  notice  to  pro- 
duce papers  has  reference  to  the  preliminary  preparations  for 
trial.  The  reason  of  the  rule  does  not  apply  to  a  notice  given  in 
the  presence  and  hearing  of  the  court,  while  the  trial  is  in  progress, 
from  day  to  day ;  and  where,  at  a  previous  hearing  before  a  referee, 
the  plaintiff  had  given  the  defendant  verbal  notice  to  produce  cer- 
tain bills  and  receipts,  or  that  parol  evidence  of  their  contents 
would  be  given,  this  was  held  to  be  sufficient  notice.  Kerr  v. 
McGuire,  28  How.  28 ;  S.  C.  28  X.  Y.  446. 

The  notice,  when  given,  ought  to  be  served  personally,  whether 
it  is  made  on  the  party  or  his  attorney.  Rathhun  v.  Acher,  18 
Barb.  393. 

Books  of  account  are  in  a  class  by  themselves,  so  far  as  respects 
notice  to  produce  them  on  the  trial.  The  Code  provides  that  a 
"person  shall  not  be  compelled  to  produce,  upon  a  trial  or  hearing, 
a  book  of  account  otherwise  than  by  an  order  requiring  him  to 
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produce  it,  or  a  subpoena  duces  tecum.  Such  subpoeria  must  be 
served  at  least  five  days  before  the  day  Avhen  he  is  required  to 
attend.  At  any  time  after  service  of  such  a  subpcena,  or  order,  the 
witness  may  obtain  upon  such  a  notice  as  the  judge,  referee,  or 
other  oiHcer  prescribes,  an  order  relieving  him  wholly  or  partly 
from  the  obligations  imposed  upon  him  by  the  subpoena,  or  the 
order  for  production,  upon  such  terms  as  justice  requires,  touch- 
ing the  inspection  of  the  book,  or  any  portion  thereof,  or  taking  a 
copy  thereof,  or  extracts  therefrom,  or  otherwise.  An  order  may 
be  made,  as  prescribed  in  this  section,  by  a  judge  of  the  court,  or, 
in  a  special  proceeding  pending  out  of  court  before  an  officer,  by 
the  officer,  or,  in  either  case,  by  a  referee  duly  appointed  in  the 
cause,  and  authorized  to  hear  testimony.  A  justice  of  the  peace, 
or  other  judge  of  a  court  not  of  record,  may  make  such  an  order 
in  an  action  brought  in  his  court,  at  any  time  after  the  commence- 
ment thereof."    Code  of  Civil  Pro.  §  867. 

In  ordinary  cases  a  notice  to  produce  the  desired  paper  will  be 
sufficient,  and  the  notice  may  be  in  the  following  form : 

Justice's  Cotjet. 

John  Doe 

agst. 

KiCHAED  EoE. 

Before  John  Smith,  Justice  of  the  Peace. 

SiE. — Please  take  notice  that  you  are  required  to  produce,  upon 
the  trial  of  this  action,  a  certain  written  (describe  the  paper  suffi- 
ciently to  identify  it  by  stating  its  nature,  date,  parties,  etc. ) ;  and 
you  are  also  required  to  produce  on  said  trial  all  other  papers  in 
your  custody  or  under  your  control,  relating  to  the  matters  in  con- 
troversy in  this  action,  or  in  default  thereof  parol  or  secondary 
evidence  will  be  given  of  the  contents  thereof. 

John  Doe, 

Dated,  January  7,  1914.  Plaintiff. 

To  RlCIiAED  EOE, 

Defenda7it. 
This  notice  ought  to  be  served  by  making  a  copy  of  it,  and  de- 
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livering  it  personally  to  the  defendant  a  reasonable  time  before 
the  trial,  so  that  he  may  have  time  to  search  for  it  if  necessary, 
or  so  that  he  may  have  a  reasonable  opportunity  to  obtain  his 
witnesses  to  testify  in  relation  to  the  paper  when  produced. 

It  is  best  to  serve  a  written  notice,  so  as  to  avoid  any  question 
as  to  the  sufficiency  of  the  notice,  either  in  form  or  in  substance ; 
for  if  the  notice  is  a  written  one,  there  can  be  no  dispute  as  to 
what  the  notice  really  was,  but  merely  as  to  its  effect,  or  as  to  the 
time  of  its  service. 

The  notice  ought  to  describe  the  paper  required  in  the  most 
particular  manner  that  can  be  reasonably  done,  so  that  the  party 
who  is  required  to  produce  it  may  have  full  information  of  the 
paper  which  he  is  required  to  produce.  In  most  cases  such  a 
description  can  be  given  as  will  leave  no  room  for  doubt  as  to  the 
paper  desired,  nor  any  reasonable  excuse  for  saying  that  the  notice 
was  not  sufficiently  speciiic. 

The  reference  to  a  paper  may  be  to  its  date,  the  names  of  the 
parties  to  it,  the  nature  of  the  paper,  the  object  for  which  it  was 
made,  the  person  who  witnessed  it,  or  the  person  for  whose  benefit 
it  was  executed. 

Although  it  is  the  better  practice  to  serve  the  notice  on  the  party, 
it  will  be  sufficient  if  served  upon  a  person  who  has  appeared  as 
attorney  for  the  party  and  made  oath  that  he  is  authorized  to 
appear  for  him.    Sessions  v.  Palmeter,  75  Hun,  268. 

The  proof  of  the  service  of  the  notice  should  be  made  orally  on 
oath  before  the  justice  who  tries  the  cause,  and  not  by  affidavit, 
so  that  the  party  may  be  cross-examined.  Willard  v.  Germer,  1 
Sandf.  50.  If  a  party  insists  that  the  notice  was  not  served  in 
time,  he  ought  to  refuse  to  produce  the  paper,  and  then  object  to 
parol  evidence  of  its  contents;  for  if  he  produces  the  paper  he 
will  waive  the  objection  as  to  the  sufficiency  of  the  notice.     Ih. 

The  service  of  a  notice  on  a  party  requiring  him  to  produce  a 
paper  does  not  compel  him  to  produce  it,  like  the  service  of  a 
subpcena  duces  tecum;  the  only  effect  of  the  notice  is  to  permit 
the  introduction  of  parol  evidence  as  to  the  contents  of  the  paper 
in  cases  in  which  after  due  notice  has  been  given  to  produce  it 
there  has  been  a  refusal  to  do  so.     Edmonstone  v.  Hartshorn, 

19  isr.  Y.  9. 

If  the  paper  is  not  in  the  possession  of  the  party  served  nor 
under  his  control,  the  service  of  the  notice  will  not  authorize  the 
introduction  of  parol  evidence  of  its  contents;  as  in  the  case  of 
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the  service  of  a  notice  on  the  plaintiff  to  produce  a  letter  which 
was  written  to  his  assignor,  which  was  held  insufficient.  Chaffee 
V.  Cox,  1  Hilt.  79.  See  Auten  v.  Jacobus,  21  Misc.  633.  The 
assignor  ought  to  be  subpoenaed  to  produce  the  paper,  in  such  a 
case.  Chaffee  v.  Cox,  1  Hilt.  Y9.  If  he  has  lost  or  destroyed  it, 
then  parol  evidence  may  be  given  of  its  contents.     lb. 

Two  letters  were  written,  one  immediately  after  the  other,  and 
were  signed  by  the  same  person,  contained  the  same  words,  and 
addressed  to  the  same  person ;  one  was  sent  to  the  person  addressed, 
the  other  retained  by  the  writer;  it  was  held  that  each  was  an 
original  or  duplicate,  and  that  the  one  retained  might  be  intro- 
duced in  evidence,  without  a  notice  to  produce  the  other.  Flub- 
bard  v.  Russell,  24  Barb.  404. 

Before  a  certified  copy  of  a  paper  is  evidence,  or  before  parol 
evidence  can  be  given  of  the  contents  of  a  paper,  it  must  be  shown 
that  there  was  an  original  which  was  duly  executed.  Fellows  v. 
Hyring,  23  How.  230 ;  Metcalf  v.  Van  Benthiiysen,  3  IST.  Y.  424. 
If  it  is  claimed  that  the  paper  is  lost  and  it  was  attested  by  a  sub- 
scribing witness  who  is  within  the  jurisdiction  of  the  court  in 
which  the  evidence  is  to  be  offered,  that  witness  must  be  called 
before  the  contents  of  the  instrument  can  be  given  in  evidence. 
Hewitt  V.  Morris,  5  Jones  &  Sp.  18. 

A  paper  produced,  on  notice,  by  the  adverse  party,  must  be 
proved  by  him  who  offiers  it,  in  like  manner  as  if  he  had  himself 
produced  it,  unless  the  party  who  produces  it  is  a  party  to  the 
instrument,  or  claims  a  beneficial  interest  tinder  it. 

A  notice  to  produce  a  paper  need  not  be  given  but  once;  and 
if  once  regularly  given,  the  party  on  whom  the  notice  is  served 
will  be  bound  to  produce  the  paper  at  the  trial,  notwithstanding 
the  cause  may  be  adjourned  several  times  after  such  service. 
Jackson  v.  Sherinan,  6  Johns.  19.  And  the  notice,  properly 
given  in  a  justice's  court,  will  be  sufficient  even  if  the  cause  is 
removed  to  the  County  Court,  by  appeal,  and  then  tried  there. 
Wilson  V.  Oale,  4  Wend.  623 ;  Beab  v.  Moore,  19  Johns.  337. 

The  loss  of  a  paper  may  be  shovm  by  the  party  who  owned  it, 
if  he  lost  it;  or  by  any  other  person  who  may  have  lost  it  or 
destroyed  it.  But,  it  was  held  error  to  permit  secondary  evidence 
of  shipping  bills  which  accompanied  goods  alleged  to  have  been 
sold  and  shipped  to  defendant,  when  a  proper  foundation  has  not 
been  laid  by  proof  of  an  attempt  to  procure  the  original  documents 
or  to  show  their  loss  or  destruction.    TromUey  v.  Seligman,  191 
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E".  Y.  400.  Since  the  amendment  of  the  law,  permitting  parties 
to  swear  as  witnesses  for  themselves,  the  statute  authorizing  par- 
ties to  prove  the  loss  of  papers  becomes  of  little  consequence,  and 
no  reference  will  be  made  to  the  cases  on  that  question. 

Form  of  Oath. 

You  do  swear  that  you  will  answer  truly  all  such  questions  as 
may  be  put  to  you  in  relation  to  the  loss  or  destruction  of  (describe 
the  paper). 

The  form  may  be  varied,  so  as  to  prove  the  service  of  a  notice 
to  produce  a  paper,  etc.,  or  as  to  any  matter  in  which  proof  is 
required  to  be  made.  After  being  sworn,  the  party  is  examined 
on  his  own  behalf;  and  he  may  then  be  cross-examined  by  the 
opposite  party. 

The  question  as  to  the  sufficiency  of  proof  of  loss  and  of  un- 
availing search,  to  authorize  the  admission  of  parol  evidence  of  the 
contents  of  a  written  instrument,  is  very  much  in  the  discretion 
of  the  trial  court,  and  the  case  must  be  quite  without  proof  to 
authorize  an  appellate  court  to  find  error.  Isaacs  v.  Cohn,  10 
App.  Div.  216;  McGulloch  v.  Hoffman,  73  K  Y.  615.  If  the 
only  proof  of  loss  is  the  testimony  of  a  party  giving  evidence  in 
his  own  behalf,  the  justice  will  not  be  bound  as  a  matter  of  law 
to  credit  the  statements  of  a  witness  thus  interested,  though  uncon- 
tradicted by  any  other  witness.  Kearney  v.  Mayor,  92  N.  Y.  617. 
On  the  other  hand,  it  has  been  held  that  while  the  question  of  the 
sufficiency  of  proof  of  loss  is  for  the  court  to  determine,  the  dis- 
cretion is  not  so  broad  as  to  fairly  permit  the  disregard  of  the 
evidence  of  a  party  on  that  subject  merely  because  he  is  a  party. 
Lellman  v.  Hovey,  92  Hun,  419.  In  such  cases  the  justice  must 
be  guided  by  the  apparent  probability  or  improbability  of  the 
testimony  of  the  party  taken  in  connection  with  his  personal  and 
pecuniary  interest  in  the  litigation.  See  Elwood  v.  Western 
Union  Telegraph  Co.  45  ]\t.  Y.  549. 

It  has  been  held  repeatedly  that  the  person  last  knovm  to  have 
been  in  possession  of  the  paper  claimed  to  have  been  lost  must 
be  examined  as  a  witness  to  prove  its  loss,  and  that  even  if  he  is 
out  of  the  State,  his  deposition  must  be  procured,  if  practicable, 
or  some  good  excuse  given  for  not  doing  so.  And  the  general  rule 
is  that  the  party  alleging  the  loss  of  a  material  paper,  where  such 
proof  is  necessary  for  the  purpose  of  giving  secondary  evidence 
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of  its  contents,  must  show  that  he  has  in  good  faith  exhausted,  to 
a  reasonable  degree,  all  the  sources  of  information  and  means  of 
discovery  which  the  nature  of  the  case  would  naturally  suggest, 
and  which  were  accessible  to  him.  Kearney  v.  Mayor,  92  N.  Y. 
617.    This  is  all  that  the  law  requires. 

The  question  is  peculiarly  one  for  the  justice,  and  he  will  only 
require  such  proof  as  satisfies  him  that  an  honest  attempt  has 
been  made  to  produce  the  paper,  and  a  failure  to  find  it  after  a 
reasonable  and  diligent  effort  for  that  purpose.  The  opposite 
party  may  be  sworn  for  the  purpose  of  rebutting  or  explaining 
the  evidence  given,  to  show  the  loss  of  a  paper,  and  he  will  also 
be  liable  to  cross-examination. 

In  some  cases  preliminary  proof  of  loss  may  be  dispensed  with. 
Where  notes  have  been  given  in  renewal  of  other  notes,  and  the 
original  notes  surrendered,  the  law  presumes  that  the  original 
notes,  having  served  their  purpose,  have  been  destroyed,  and  per- 
mits secondary  evidence  of  their  contents.  Chrysler  v.  Renois,  43 
IST.  Y.  209.  So  where  a  statute  authorizes  the  purchaser  of  a 
lottery  ticket  to  sue  for  and  recover  double  the  sum  paid,  with 
double  costs,  it  is  competent  to  prove  the  purchase  of  the  tickets 
without  producing  them  or  accounting  for  their  nonproduction. 
Grover  v.  Morris,  73  IST.  Y.  473 ',  Wilkinson  v.  Gill,  74  N.  Y.  63. 

§  9.  Sufficient  to  Prove  the  Substance  of  the  Issue. 

Another  general  rule  is  that  the  substance  only  of  the  issue 
needs  to  be  proved.  This  rule  is  founded  on  the  principles  of 
good  sense  and  justice.  If  a  party  proves  the  substance  of  the 
issue,  he  has  proved  a  substantial  ground  of  action,  and  is  entitled 
to  his  remedy.  He  will  not  be  obliged  to  prove  immaterial  aver- 
ments, which  might  be  expunged  from  the  record  without  affect- 
ing his  right  to  recover.  Such  averments  serve  only  to  incumber 
the  record ;  and  the  proof  of  them  would  be  as  immaterial  as  the 
averments  themselves. 

The  old  law  was  quite  strict  as  to  a  variance  between  the  allega- 
tions in  the  pleadings  and  the  evidence  introduced  to  prove  them. 
But  since  the  enactment  of  the  Code,  variances  are  comparatively 
of  little  importance. 

"A  variance  between  an  allegation  in  a  pleading  and  the  proof 
must  be  disregarded  as  immaterial  unless  the  court  is  satisfied 
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that  the  adverse  party  has  been  misled  thereby  to  his  prejudice." 
Code  of  Civil  Pro.  §  2943. 

Under  the  Code  a  liberal  system  of  practice  has  sprung  up 
which  is  well  illustrated  by  the  cases  reported. 

The  cases  decided  soon  after  the  enactment  of  the  Code  were 
somewhat  like  the  practice  under  the  old  law,  and  variances 
were  regarded  in  cases  in  which  they  would  now  be  disregarded. 
In  one  case  the  complaint  alleged  that  an  injury  had  resulted  to 
the  plaintiff's  cow  in  consequence  of  the  neglect  of  the  defendant, 
a  railroad  corporation,  in  not  putting  up  cattle-guards ;  but  the 
proof  showed  that  the  injury  arose  from  a  neglect  to  put  up  fences; 
and  this  was  held  to  be  a  material  and  fatal  variance,  for  which 
the  judgement  below  was  reversed.  Parher  v.  Rensselaer  &  Sara- 
toga E.  R.  Co.  16  Barb.  315.  In  another  case,  the  action  was  for 
the  recovery  of  the  price  of  hay  sold;  the  answer  alleged  that  the 
hay  delivered  "was  very  poor,  and  of  very  little  value."  This 
allegation  was  held  not  to  authorize  proof  that  "the  hay  was  good 
for  nothing,  and  that  no  use  could  be  made  of  it  whatever." 
Diefendorff  v.  Gage,  7  Barb.  18. 

The  technical  strictness  of  the  two  cases  just  cited  is  not  now 
followed,  but  a  much  more  liberal  rule  is  adopted,  both  in  rela- 
tion to  complaints  and  answers,  and  the  proof  offered  in  support 
of  them.  And  first,  as  to  complaints.  If  the  complaint  alleges 
a  sale  and  delivery  of  goods  to  the  defendant,  it  will  be  sufficient 
to  prove  that  the  goods  were  purchased  "by  order  of  the  defend- 
ant," for  a  third  person,  and  that  the  delivery  of  the  goods  was 
made  to  such  third  person.    Rogers  v.  Verona,  1  Bosw.  417. 

In  an  action  for  trespasses  upon  lands,  the  plaintiff  may  prove 
acts  of  trespass  within  the  time  alleged  in  the  complaint,  and  he 
may  also  prove  acts  of  trespass  committed  prior  to  the  time 
alleged  in  the  complaint,  although  this  could  not  have  been  done 
under  the  old  practice.  Relyea  v.  Beaver,  34  Barb.  547.  The 
decision  does  not  turn  upon  the  materiality  of  the  variance  be- 
tween the  allegations  in  the  complaint  and  the  proof,  but  the 
question  whether  the  opposite  party  has  been  misled  or  will  be 
prejudiced  by  the  admission  of  the  testimony.     Ih. 

In  an  action  of  trespass  for  a  forcible  and  wrongful  taking  of 
goods  from  the  possession  of  the  plaintiff,  he  need  not  allege  the 
ownership  of  the  goods ;  but  if  he  does  allege  it,  and  the  answer 
denies  it,  the  issue  will  be  immaterial,  and  no  proof  need  be  given 
by  the  plaintiff  to  sustain  the  allegation.     Kissam  v.  Roberts,  6 
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Bosw.  154,  163.  As  against  a  mere  wrongdoer,  possession  is  all 
that  need  be  alleged  or  proved.  Ih.  And  if  the  defendant  had 
set  up  title  to  the  property  in  a  third  person,  he  must,  in  some 
manner  connect  himself  with  it  to  constitute  a  legal  defense  to  the 
action.    Ih. 

In  an  action  for  the  recovery  of  money  due  for  services  ren- 
dered, the  complaint  alleged  that  a  specified  sum  was  due  for  serv- 
ices rendered  at  a  time  specified ;  the  answer  was  a  general  denial. 
On  the  trial  the  plaintiff  proved  that  he  worked  for  the  defendant 
for  six  months,  and  that  he  was  to  be  paid  $1  a  day.  The  evidence 
also  disclosed  the  fact  that  there  was  a  written  contract  in  ex- 
istence, which  the  defendant  offered  in  evidence,  but  it  was  re- 
jected, because  it  was  inadmissible  under  the  pleadings.  This  was 
held  erroneous,  and  the  question  was  decided  to  be  one  of  evidence 
and  not  of  pleading.  Harris  v.  Story,  2  E.  D.  Smith,  363.  An 
allegation  of  performance  of  a  contract  for  plaintiff's  services  for  a 
year  is  not  sustained  by  proof  of  performance  for  ten  months,  and 
a  waiver  of  further  performance,  and  the  complaint  founded  there- 
on should  be  dismissed.  Schurer  v.  Monash,  76  N.  Y.  Supp.  917 ; 
Gatling  v.  Central  Spar  Verein,  67  App.  Div.  50. 

So  where  the  complaint  claims  to  recover  for  work  and  labor 
performed,  and  the  complaint  is  founded  upon  a  special  agree- 
ment only,  which  is  not  proved,  the  plaintiff  will  be  entitled  to 
recover  for  services  rendered,  if  the  proof  authorizes  it,  if  no  ob- 
jection is  made  as  to  the  variance ;  and  if  an  objection  of  that  kind 
is  raised,  the  justice  ought  to  allow  an  amendment  of  the  com- 
plaint. Irvine  v.  Wortevdylce,  2  E.  D.  Smith,  374.  So  if  the 
action  is  founded  upon  contract,  and  the  complaint  alleges  that 
the  defendant  received  money  as  an  agent  and  supercargo  of  the 
plaintiff,  and  that  he  omits  or  refuses  to  account  and  pay  over, 
and  the  answer  alleges  that  the  transaction  between  the  plaintiff' 
and  the  defendant  was  a  joint  adventure;  and  the  court,  jury,  or 
referee,  find  as  a  fact  that  the  answer  is  true,  this  is  not  a  mate- 
rial variance,  since  it  establishes  the  substance  of  the  complaint, 
which  is  an  indebtedness  of  the  defendant  to  the  plaintiff;  and,, 
therefore,  the  plaintiff  cannot  properly  be  nonsuited,  nor  his  com- 
plaint be  dismissed  for  that  reason.  Poirer  v.  Fisher,  8  Bosw. 
258.  Where  a  complaint  contains  a  statement  of  facts  constitut- 
ing a  cause  of  action  on  contract,  sustained  by  proof  of  such  facts, 
upon  the  trial,  a  recovery  is  authorized,  although  the  complaint  is 
in  form  for  conversion.     Town  of  Oreen  Island  v.  Williams,  79* 
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App.  Div.  260.  ConaugUy  v.  Nichols,  42  N.  Y.  83.  If  the  com- 
plaint states  a  caiise  of  action  on  contract  which  is  proved,  a  re- 
covery will  be  sustained  though  allegations  of  a  tort  are  also  in- 
cluded, the  latter  being  rejected  as  surplusage.  Booth  v.  Englert, 
105  App.  Div.  284;  Wakeman  v.  Dalleij,  51  iST.  Y.  27. 

The  fact  that  the  defendant  was  arrested  in  the  action  as  an 
agent  does  not  make  any  difference  to  the  rule.     li. 

The  cases  in  which  the  proof  given  on  the  trial  of  common-law 
actions  has  been  held  to  be  a  departure  from  the  entire  scope  and 
meaning  of  the  complaint  may  be  arranged  under  two  principal 
divisions : 

1.  Where  the  action  was  framed  in  tort  and  the  proof  dis- 
closed a  contract,  or  vice  versa.  Ranson  v.  Wetmore,  39  Barb. 
104;  Whitcomb  v.  Hungerford,  42  Barb.  177;  Saltus  v.  Genin, 
3  Bosw.  250. 

2.  AVhere  the  action  was  framed  either  on  contract  or  tort  and 
the  proof  was  of  a  different  contract  or  tort.  Place  v.  Minster,  65 
K  Y.  89. 

Thus,  if  the  complaint  charges  defendants  as  carriers  and  the 
proof  shows  that  they  are  forwarders  {Hempstead  v.  N.  Y.  Cent. 
R.  R.  Co.  28  Barb.  485) ;  or  it  charges  the  defendant  as  the 
g-uarantor  of  a  note  and  the  proof  is  that  he  indorsed  the  note 
{Covil  V.  Conldin,  4  Duer,  45)  ;  or  if  it  alleges  an  agreement 
between  the  defendant  and  a  third  person  and  an  assignment  of 
it  to  the  plaintiff,  and  the  proof  shows  a  contract  between  the 
plaintiff  and  the  defendant  {Curtis  v.  Marshall,  8  Bosw.  22),  the 
action  must  fail. 

Under  a  complaint  against  a  corporation  upon  an  agreement  be- 
tween the  plaintiff  and  its  executive  committee,  a  recovery  can- 
not be  had  upon  a  different  agreement  made  orally  between  plain- 
tiff and  defendant's  agents.  Brigger  v.  Mutual  Reserve  Fund  Life 
Ass'n  75  App.  Div.  149.  Where  plaintiff  alleged  defendant's 
individual  indebtedness  and  not  a  joint  and  several  liability,  she 
could  not  recover  upon  an  indebtedness  created  by  an  association  of 
which  defendant  was  a  member.  Brown  v.  Wolfe,  119  App.  Div 
777. 

In  an  action  on  the  case  for  a  false  warranty,  in  the  nature  of 
an  action  for  a  deceit,  it  is  not  necessary  to  allege  or  to  prove 
fraud  on  the  part  of  the  seller  of  the  goods;  it  is  sufficient  to 
allege  and  establish  the  warranty,  and  that  it  is  false.  Fowler  v. 
Abrams,  3  E.  D.  Smith,  1.     If  an  action  is  brought  for  the  re- 
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covery  of  the  price  of  goods  sold  and  delivered,  and  the  com- 
plaint alleges  such  sale  and  delivery,  it  will  be  sufficient  proof  to 
authorize  a  recovery  by  the  plaintiff,  if  he  establishes  by  evidence 
that  the  defendant  took  personal  property  belonging  to  the  plain- 
tiff and  converted  it  to  his  own  use  by  selling  it  and  receiving  the 
money  therefor.  The  plaintiff  is  authorized  by  law  to  waive  the 
tort  and  to  claim  to  recover  for  goods  sold  and  delivered,  if  he 
elects  to  do  so.  Harpeiiding  v.  Shoemalcer,  37  Barb.  271.  To 
reject  evidence  showing  the  conversion  of  the  property  in  such  a 
case,  when  it  is  offered  by  the  plaintiff,  is  erroneous.  Ih.  If, 
however,  the  complaint  is  framed  for  the  recovery  of  money,  in  an 
action  upon  contract,  he  will  not  be  permitted  to  recover  by  prov- 
ing a  cause  of  action  for  a  fraud  {Fisher  v.  Fredenliall,  21  Barb. 
82) ;  and  generally,  when  the  complaint  in  an  action  alleges  facts 
showing  a  cause  of  action  in  tort,  no  recovery  can  be  had  by  prov- 
ing on  the  trial  a  cause  of  action  in  contract  (Degraw  v.  Elmore, 
50  K  Y.  1;  Barnes  v.  Quigley,  59  N.  Y.  265;  Whiteside  v. 
Hyman,  10  Hun,  218;  Walter  v.  Bennett,  16  N.  Y.  250),  even 
though  facts  may  be  stated  in  the  complaint  by  way  of  inducement 
which  might  sustain  an  action  on  contract.  Barnes  v.  Quigley, 
59  N.  Y.  265.  Where  the  complaint  is  for  fraud,  there  can  be  no 
recovery  on  the  ground  of  mutual  mistake.  McMichael  v.  Kil- 
mer, 76  ]^.  Y.  36.  Recovery  as  for  a  nuisance  cannot  be  had 
under  a  complaint  charging  negligence.  Moniot  v.  JacTcson,  81 
N.  Y.  Supp.  688.  In  an  action  on  an  oral  contract,  defendant  set 
up  a  written  contract  of  earlier  date  covering  the  same  matter, 
held,  that  the  allegations  of  the  answer  were  to  be  deemed  to  be 
controverted,  without  a  reply,  and  plaintiff  was  entitled  to  prove 
fraud  in  avoidance  of  the  written  contract.  Neshit  v.  Jenks,  81 
App.  Div.  140.  The  court  will  look  beyond  the  immaterial  aver- 
ments in  a  pleading  to  determine  the  gravamen  of  the  action,  as 
whether  founded  on  a  tort  or  breach  of  contract,  will  confine 
the  plaintiff  to  the  course  of  action  alleged,  and  will  not  allow 
him  to  change  the  form  of  his  action  on  the  trial  by  reason  of  the 
insertion  in  the  complaint  of  one  or  more  allegations  irrelevant 
to  the  cause  of  action  really  set  up  in  the  pleading.  Beard  v. 
Yates,  2  Hun,  466;  Graves  v.  Waite,  59  N".  Y.  156. 

The  fact  that  such  irrelevant  allegations  are  inserted  in  the 

complaint  will  not  render  it  necessary  or  proper  for  the  plaintiff 

to  give  evidence  sustaining  them  on  the  trial,  nor  will  it  preclude 

a  recovery  on  the  real  cause  of  action  alleged  and  proved.    Smith 
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V.  Frost,  70  1^.  Y.  65 ;  Oreentree  v.  Kosenstocl;  61  X.  Y.  583 ; 
Gonaughty  v.  Nichols,  42  IST.  Y.  83 ;  Ross  v.  Terry,  63  N.  Y.  13 ; 
Ledwich  v.  McKim,  53  N.  Y.  308;  Graves  v.  Waite,  59  N.  Y. 
156;  Tou';i  o/  Green  Island  v.  Williams,  79  App.  Div.  260. 
Where  there  are  sufficient  allegations  to  warrant  the  court  in  con- 
struing a  complaint  as  one  for  breach  of  contract  of  hiring,  it  may 
be  so  regarded,  although  it  contains  allegations  more  appropriate 
to  an  action  for  wages.  Allen  v.  Glen  Greamery  Go.  101  App.  Div. 
306. 

Where  the  complaint  alleges,  as  the  basis  of  the  cause  of  action, 
facts  which  assume  the  legal  transfer  of  property  to  the  defendant, 
the  plaintiff  cannot  on  the  trial  treat  the  transfer  as  tortious  and 
claim  to  recover  as  for  a  wrongful  conversion  of  the  property. 
Lewis  V.  Mott,  36  N.  Y.  395.  And  where  the  complaint  is  so 
framed  as  to  charge  a  conversion  of  personal  property,  the  plain- 
tiff cannot  recover  on  evidence  showing  a  mere  breach  of  duty  on 
the  part  of  the  defendant.  Moore  v.  McKiihin,  33  Barb.  246. 
Such  a  case  is  not  a  mere  variance,  but  an  entire  failure  to  prove 
the  cause  of  action.  It.  The  complaint  need  not  allege  that  an 
instrument  sued  on  is  a  sealed  one,  and  if  it  alleges  a  cause  of 
action  upon  contract,  the  proof  of  a  cause  of  action  by  the  produc- 
tion of  a  sealed  instrument  is  not  a  variance,  nor  was  it  so,  even 
under  the  old  practice.  Smith  v.  Kerr,  3  IST.  Y.  144 ;  Mosher  v. 
Lawrence,  4  Denio,  419.  Where  there  is  a  variance  between 
some  of  the  allegations  of  a  complaint  and  the  proof,  and  nothing 
more  appears,  the  court  has  no  power  to  nonsuit  on  the  mere 
ground  that  such  variance,  whatever  it  may  be,  is  material.  Ghap^ 
man  v.  Garolin,  3  Bosw.  456.  If  the  variance  operates  to  mis- 
lead the  defendant,  the  court  must  grant  an  amendment  of  the 
complaint,  upon  such  terms  as  shall  be  just  to  the  defendant,  such 
as  granting  an  adjournment,  if  necessary,  besides  the  imposition 
of  such  costs  as  will  result  from  granting  the  amendment  and  the 
adjournment.     Ih. 

When  it  appears  that  the  defendant  was  not,  and  could  not  have 
been,  misled  by  a  variance  between  the  allegations  in  the  com- 
plaint and  the  evidence  introduced,  the  variance  may  be  disre- 
garded without  any  amendment.  Graig  v.  Ward,  36  Barb.  377 ; 
Babheit  v.  Young,  51  Barb.  466;  Boynton  v.  Boynton,  43  How. 
380;  Place  v.  Minster,  65  IST.  Y.  89.  Variance  between  the 
amount  of  usurious  interest  alleged  and  proved,  held  immaterial, 
ar  if  material  to  be  the  subject  of  amendment  in  the  absence  of 
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surprise.  Ilagaman  v.  Reinach,  96  JST.  Y.  Supp.  Y19.  But  when 
all  the  material  allegations  in  the  complaint  are  denied,  and  the 
plaintiff,  instead  of  proving  the  facts  alleged  in  the  complaint, 
disproves  them,  he  will  not  be  entitled  to  recover,  although  he  may 
have  established  facts  which  would  entitle  him  to  recover  in  an- 
other action  for  a  distinct  cause  of  action,  which  was  entirely  in- 
consistent with  the  one  set  out  in  the  complaint.  Saltus  v.  Oenin, 
3  Bosw.  250.  In  an  action  to  recover  for  money  paid,  laid  out, 
etc.,  by  the  plaintiff  for  the  defendant,  the  plaintiff  will  not  be  per- 
mitted to  introduce  evidence  to  charge  the  defendant  as  indorser 
of  a  promissory  note.  Cottrell  v.  ConJclin,  4  Duer,  45.  The  com- 
plaint may  be  amended  so  as  to  admit  the  proof.  Ih.  The  proper 
time  to  object  to  a  variance  between  the  allegations  in  a  complaint 
and  a  paper  offered  in  evidence  is  when  such  paper  is  offered. 
Mosher  v.  Lawrence,  4  Denio,  419. 

An  objection  that  the  case  made  by  the  proof  on  the  trial  varies 
from  the  allegations  in  the  complaint  must  be  distinctly  made 
at  the  trial  in  the  court  below,  or  it  will  be  waived,  and  will  not 
be  heard  on  an  appeal.  Belknap  v.  Sealey,  14  IST.  Y.  143 ;  Barnes 
V.  Ferine,  12  N.  Y.  18. 

The  rule  as  to  variances  between  the  evidence  and  the  allega- 
tions in  the  answer  are  similar  to  those  in  relation  to  complaints. 

When  the  defense  set  up  in  the  answer  differs,  in  its  entire  scope 
and  meaning,  from  the  evidence  introduced  on  the  trial,  the  court 
cannot  treat  it  as  a  mere  variance,  and  disregard  it,  nor  direct  the 
answer  to  be  amended  so  as  to  conform  it  to  the  facts  proved. 
Texier  v.  Qouin,  5  Duer,  389. 

In  the  case  last  cited,  the  action  was  brought  by  the  plaintiff 
as  indorsee  against  one  defendant  as  maker  and  the  other  as  in- 
dorser of  a  promissory  note.  The  answer  admitted  the  making 
and  indorsement  of  the  note,  but  set  up  that  it  was  without  con- 
sideration; and  also  that  it  had  been  transferred  to  the  plaintiff 
merely  as  a  collateral  security,  and  had  been  obtained  by  false 
representations;  Oil  the  trial  the  defendants  offered,  and  were 
permitted  to  show  payment  of  the  note  by  the  maker,  under  the 
objection  of  the  plaintiff;  and  the  defendants  had  judgment,  which 
was  reversed  on  an  appeal,  on  the  ground  that  the  evidence  was 
not  admissiljle  under  the  allegations  in  the  answer.  The  rule 
now  established  by  the  Court  of  Appeals  is,  that,  though  an  answer 
may  set  up  a  defense  defectively,  even  in  a  matter  oi,  substance, 
the  court  will  not  be  authorized  to  reject  evidence  in  proof  of  the 
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defense  at  the  trial.  White  v.  Spencer,  14  IST.  Y.  247,  250.  But 
if  the  matter  set  up  in  the  answer,  if  taken  as  true,  will  furnish  no 
defense  to  the  cause  of  action  set  up  in  the  complaint,  and  no 
counterclaim  thereto,  the  defendants'  pleading  should  be  treated 
as  a  nullity  on  the  trial  and  no  evidence  should  be  received  in  its 
support.  The  object  of  evidence  is  to  enable  the  court  or  jury 
to  determine  the  issues  raised  by  the  pleadings,  and  when  none 
art  raised,  there  is  nothing  calling  for  evidence  on  the  part  of  the 
defendant. 

A  variance  between  the  allegations  in  the  answer  and  the  evi- 
dence must  be  disregarded,  unless  the  evidence  varies  in  its  entire 
scope  and  meaning  from  the  defense  set  up.  Cobh  v.  West,  4  Duer, 
38.  In  the  last  case  cited,  the  action  was  for  the  recovery  of 
money  claimed  to  be  due  for  work  and  labor  performed,  and  mate- 
rials furnished,  in  repairing  a  building.  The  defense  was  a 
general  denial;  and  a  special  defense,  alleging  that  the  plaintiff 
agreed  with  the  defendants  to  support  and  keep  up  the  building 
and  earth  on  a  specified  lot,  during  the  excavations  for  the  cellars 
for  adjoining  buildings,  etc.,  and  to  furnish  all  the  materials  and 
do  the  labor  for  the  sum  of  $500,  to  be  paid  when  the  work  was 
completed.  The  evidence  was,  that  the  plaintiff  agreed  for  $200 
to  keep  up  the  building  in  good  order,  and  to  leave  it  well  sup- 
ported. It  was  also  proved  that  the  defendants  had  a  right  to 
stop  the  plaintiff  in  the  work  at  any  time,  by  paying  him  for  what 
he  had  done.  It  was  held  that  the  defense  was  established,  and 
that  the  omission  of  the  allegations  in  the  answer  as  to  the  right 
of  the  defendants  to  stop  the  work  was  immaterial. 

If  an  answer  alleges  a  tender  of  money,  it  will  be  proper  and 
sufficient  evidence  to  show  a  waiver  of  the  tender,  as  proof  of  the 
averment  of  the  tender  itself.     Holmes  v.  Holmes,  9  I^.  Y.  525. 

The  cases  cited  are  sufficient  to  illustrate  the  liberality  which 
the  court  indulges,  in  relation  to  variances  between  the  evidence 
and  the  allegations  in  the  pleadings.  As  the  practice  now  stands, 
there  are  few  cases  in  which  an  amendment  of  the  pleadings  may 
not  properly  be  made  for  the  purpose  of  obviating  the  objection, 
and  for  the  furtherance  of  justice.  The  law  in  relation  to  amend- 
ments will  be  fully  discussed  elsewhere. 

§  10.  Burdea  of  Proof. 

There  are  several  general  rules  of  great  use  in  determining 
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whether  the  plaintiff  or  the  defendant  has  the  burden  of  proving 
the  issue  raised  by  the  pleadings.  One  of  first  importance  is  the 
rule  that  the  burden  of  proof  always  remains  upon  the  party  who 
has  the  affirmative  of  the  issue.  Jones  v.  Union  By.  Co.  18  App. 
Div.  267,  274.  The  burden  of  proof  remains  throughout  the 
trial  just  where  the  pleadings  originally  placed  it.  Lohdell  v. 
Village  of  Northville,  151  App.  Div.  384.  The  State  has  the 
burden  of  proving  the  facts  under  which  the  transfer  tax  may  be 
imposed.  Matter  of  Miller,  77  App.  Div.  473 ;  Matter  of  Enston, 
113  N.  Y.  174;  Matter  of  Thome,  44  App.  Div.  8.  The  burden 
of  proof  never  shifts.  Goldstein  v.  Goldman,  74  App.  Div.  356 ; 
Kay  V.  Metropolitan  Street  Railway  Company,  163  IT.  Y.  447. 
By  this  must  be  understood  the  affirmative  in  substance,  not  in 
mere  form.  Upon  the  party  who  has  to  give  such  proof  is  said  to 
rest  the  burden  of  proof;  or,  as  it  is  technically  called,  the  onus 
proiandi.  One  of  the  surest  tests  for  ascertaining  upon  which 
side  the  affirmative  really  lies  is  to  consider  which  party  would  be 
successful  if  no  evidence  at  all  were  given ;  or,  what  amounts  sub- 
stantially to  the  same  thing,  to  examine  whether,  if  the  particular 
allegation  to  be  proved  were  struck  out  of  the  answer  or  other 
pleading,  there  would  or  would  not  be  a  defense  to  the  action, 
or  an  answer  to  the  previous  pleading.  In  an  action  for  the  re- 
covery of  money,  alleged  to  have  been  lent  to  the  defendant,  if 
the  answer  contains  a  general  denial  of  the  complaint,  the  bur- 
den of  proof  will  evidently  be  upon  the  plaintiff.  But,  in  such 
a  case,  if  there  were  no  denial  of  the  loan  of  the  money,  or 
of  the  allegations  in  the  complaint,  but  the  defendant  interposed 
an  affirmative  defense  alone,  in  which  he  alleges  payment  of  the 
money,  the  burden  of  proof  would  be  on  the  defendant  to  show 
payment,  because  the  answer  admits  the  loan,  and  the  only  ques- 
tion to  be  tried  is,  whether  it  has  been  repaid,  and,  on  that  issue, 
the  defendant  holds  the  affirmative. 

There  are  cases  in  which  both  parties  hold  the  affirmative  as  to 
the  issues  to  be  tried,  as,  where  the  plaintiff  sues  for  the  recovery 
of  money  lent,  as  in  the  case  supposed,  and  the  defendant  inter- 
poses a  general  denial,  and  also  a  claim  for  a  set-off.  In  such  a 
case,  the  plaintiff  would  be  bound  to  prove  his  case ;  and  if  he  does 
so,  and  then  rests  his  case,  the  defendant  will  then  be  required 
to  establish  his  set-off  by  evidence,  or  it  will  not  be  allowed. 

In  determining  who  is  bound  to  introduce  evidence  to  sustain 
his  side  of  the  case,  it  is  important  to  recollect  that  there  are  cases 
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in  which  some  legal  presumption  stands  for  proof  until  it  is  re- 
butted; and  that,  although  the  issue  may,  in  form,  cast  the 
affirmative  on  a  party,  yet  this  legal  presumption  is  still  sufficient 
proof  until  the  presumption  is  rebutted  by  evidence  on  the  other 
side.  But  these  presumptions  are  merely  evidence,  like  other 
proof  in  the  case ;  and  on  the  final  submission  of  the  case  for  de- 
termination by  the  court  or  jury  the  burden  still  rests  upon  the 
party  holding  the  affirmative  to  establish  his  affirmative  allega- 
tions upon  all  the  presumptions,  proofs  and  evidence.  A  pre- 
sumption does  not  shift  the  burden  of  proof.  Jones  v.  Union  By. 
Co.  18  App.  Div.  267;  Weigley  v.  Kneeland,  18  App.  Div.  47, 
53. 

There  is  confusion,  sometimes,  in  treating  of  the  biirden  of 
proof,  arising  out  of  inexact  definitions.  The  burden  is  upon  the 
plaintiff  to  establish  his  cause  of  action  when  it  is  in  proper  form 
denied  by  the  other  party.  Upon  a  sale  by  sample  the  burden  of 
proving  that  the  goods  were  up  to  sample  rests  upon  the  seller. 
Bodenmwnn  Mfg.  Co.  v.  Lesser,  121  X.  Y.  Supp.  335.  But, 
the  burden  of  showing  that  the  title  rendered  is  unmarketable  is 
on  the  purchaser  of  real  estate  rejecting  it.  Reynolds  v.  White, 
134  App.  Div.  248 ;  Greenhlatt  v.  Hermann,  144  N".  Y.  13  ;  Rosen- 
Hum  V.  Eisenherg,  123  App.  Div.  896.  In  an  action  upon  a  policy 
of  life  insurance,  the  burden  of  establishing  the  defense  that  it  is 
void  because  of  the  suicide  of  the  insured,  rests  upon  the  insurer. 
Goldschmidt  v.  Mutual  Life  Ins.  Co.  134  App.  Div.  475.  Plain- 
tiff claiming  that  his  marriage  was  void  because  defendant  had 
another  husband  living  at  the  time,  and  because  her  alleged  divorce 
from  her  former  husband  was  illegal,  has  the  burden  of  proving 
both  propositions.  Hall  v.  Hall,  139  App.  Div.  120 ;  Campbell  v. 
Campbell,  90  Hun,  233 ;  Stokes  v.  Stokes,  198  JST.  Y.  301.  The 
burden  of  proving  survivorship  of  two  persons  who  die  in  a  com- 
mon disaster,  rests  upon  the  person  claiming  it.  Matter  of  Lott, 
121  jST.  Y.  Supp.  1102;  Matter  of  Wells,  113  K  Y.  396;  Dunn 
V.  Amsterdam  Casualty  Co.  121  IST.  Y.  Supp.  686 ;  Newell  v. 
Nichols,  75  IST.  Y.  78.  In  actions  upon  a  promissory  note  this 
burden  is  in  the  first  instance  discharged  by  giving  evidence  tend- 
ing to  show  that  the  note  was  signed  by  the  defendant.  Proof  of 
signing  also  identifies  and  proves  the  seal  when  the  action  is  upon 
a  sealed  instrument.  In  a  proceeding  for  the  probate  of  a  will 
the  burden  rests  on  the  proponent  to  prove  that  the  decedent  exe- 
cuted the  instrument  propounded.     Matter  of  Burtis,  89  IST.  Y. 
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Supp.  441.  And  the  fact  that  the  will  is  in  the  decedent's  own 
handwriting  affords  no  presumption  that  he  signed  it.  lb.  But 
in  an  action  upon  a  sealed  instrument  the  defendant  is  not  con- 
cluded, lie  may  give  evidence  under  a  general  denial  to  show  that 
the  signature  was  a  forgery,  or  that  a  note  has  been  materially 
altered  without  his  consent,  or  many  other  things  which  might  be 
mentioned,  showing  that  the  plaintiff  never  had  a  cause  of  action. 
It  is  very  common  to  say,  'in  such  cases,  that  the  burden  is  upon 
the  defendant  to  establish  the  fact  relied  upon.  All  that  this  can 
properly  mean  is  that  when  the  plaintiff  has  established  a  prima 
facie  case,  the  defendant  is  bound  to  controvert  it  by  evidence, 
otherwise  he  will  be  cast  in  judgment.  Where  the  proponents  of 
a  will  have  established  the  factum,  the  contestants  have  the  burden 
of  coming  forward  with  some  evidence  to  defeat  the  will.  Matter 
of  S-perh,  130  IST.  Y.  Supp.  122 ;  Matter  of  Woodivard,  167  N.  Y. 
31;  Matter  of  Smith,  95  K  Y.  216;  Loder  v.  Whelpleij,  111  K 
Y.  239;  Matter  of  McCarty,  126  N.  Y.  099;  People  v.  Riordan, 
117  ISr.  Y.  71.  Under  Code  of  Civil  Procedure,  section  2623, 
the  proponent  must  affirmatively  prove  due  execution,  competency 
of  the  testator,  and  freedom  from  restraint.  Matter  of  Neary,  115 
IST.  Y.  Supp.  971.  The  burden  of  proving  that  the  testator  was 
noncompos  mentis  rests  upon  the  party  asserting  it  throughout, 
and  the  finding  of  lunacy  rendered  after  the  will  was  executed 
does  not  shift  it.  Matter  of  Preston,  113  App.  Div.  732;  Dela- 
field  V.  Parish,  25  IST.  Y.  9.  And  in  an  action  brought  under  Code 
of  Civil  Procedure,  section  2653a,  to  establish  the  validity  of  a 
will,  the  burden  is  on  the  defendants  who  contest  its  validity,  of 
proving  testamentary  incapacity.  Roche  v.  Nason,  105  App.  Div. 
256;  Dobie  v.  Armstrong,  160  N.  Y.  584.  And  the  burden  of 
proving  imbecility  of  mind  of  a  testator  as  well  as  of  establishing 
undue  influence,  is  on  the  party  seeking  to  impeach  the  will. 
Matter  of  Nelson,  97  App.  Div.  212.  The  decree  of  the  surrogate 
admitting  a  will  to  probate  is,  in  an  action  to  determine  the  valid- 
ity of  the  probated  will,  prima  facie  evidence  of  its  due  attesta- 
tion, execution  and  validity.  Ivison  v.  Ivisqn,  80  App.  Div.  1011  ; 
Heath  v.  Koch,  173  K  Y.  629,  74  App.  Div.  338 ;  Dobie  v.  Arm- 
strong, 160  N.  Y.  584;  Philips  v.  Philips,  77  App.  Div.  113. 
Hagan  v.  Sone,  174  N.  Y.  317.  On  the  accounting  of  an  adminis- 
trator the  burden  is  upon  one  objecting  to  a  claim  allowed  hy  him 
but  not  paid,  to  establish  that  the  claim  is, invalid.  Matter  of 
Knob,  78  K  Y.  Supp.  292;  Matter  of  Warrin,  56  App.  Div.  41 L 
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When  sufEcient  evidence  is  given,  and  the  case  npon  the  whole  evi- 
dence, that  for  and  that  against  the  fact  asserted  by  the  plaintiff, 
is  submitted  to  court  or  jury,  then  the  question  of  the  burden  of 
proof  as  to  any  fact,  in  its  proper  sense,  arises,  and  rests  upon  the 
party  upon  whojn  it  was  at  the  outset,  and  is  not  shifted  by  the 
course  of  the  trial,  and  the  jury  may  be  properly  instructed  that 
all  the  material  issues  tendered  by  the  plaintiff  must  be  established 
by  him  by  a  preponderance  of  evidence."  The  general  rule  of  plead- 
ing is  that  defenses  which  assume  or  admit  the  original  cause  of 
action  alleged,  but  are  based  upon  subsequent  facts  or  transactions 
which  go  to  qualify  or  defeat  it,  must  be  pleaded  and  proved  by 
the  defendant.  Where  an  issue  is  joined  upon  defendant's  coun- 
terclaim, the  burden  rests  upon  him  throughout  the  trial  to  prove 
it.  Hollander  v.  Farher,  102  JSF.  Y.  Supp.  506,  and  on  the  other 
hand  the  cause  of  action  alleged  by  the  plaintiff,  and  all  its  ma- 
terial incidents,  must  be  asserted  and  proved  by  him,  and  in  both 
cases  the  final  event  must  be  supported  by  a  preponderance  of 
evidence  in  favor  of  the  party  tendering  the  issue.  Per  Andeews, 
Ch.  J.,  in  Farmers  Loan,  &  Trust  Co.  v.  Siefhe,  144  N.  Y.  354. 
And  see  Whitlatch  v.  Fidelity  &  Casualty  Co.  149  IST.  Y.  45- 
Lanib  v.  Camden  &  Amhoy  R.  R.  &  Transp.  Co.  46  E".  Y.  271,. 
279 ;  Heinemann  v.  Heard,  62  N".  Y.  448. 

Whenever  the  law  presumes  in  favor  of  the  affirmative,  it  lies. 
on  the  party  who  denies  the  fact  to  prove  the  negative.  In  an 
action  upon  a  bill  of  exchange  or  a  promissory  note,  if  the  defend- 
ant answers  that  there  was  no  consideration  for  it,  he  must  prove 
that  fact,  for  the  law  presumes  a  good  consideration.  Lacey  y. 
Forrester,  2  C.  M.  &  R.  59. 

So  where  the  negative  involves  a  criminal  omission  by  the  party,, 
and,  consequently,  where  the  law,  upon  general  principles,  pre- 
sumes his  innocence,  the  affirmative  is  presumed ;  and,  therefore, 
when  an  action  was  brought  against  the  defendant  for  putting  a 
dangerous  commodity  on  board  of  a  vessel,  as  freight,  without 
giving  notice  thereof  to  the  captain  or  other  person  on  board, 
whereby  a  loss  ensued,  it  was  held  that  the  plaintiff  was  bound  to 
prove  that  notice  was  not  given.  Williams  v.  East  India  Co.  3 
East,  192.  The  burden  of  showing  a  material  mistake  rests  upon, 
the  party  who  asserts  it,  and  it  must  be  made  out  by  clear  and 
satisfactory  proof.  Reimer  v.  Green  Room  Cluh,  84  N.  Y.  Supp. 
561. 

It  is  sometimes  important  to  a  defendant  to  insist  that  the  bur- 
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den  of  proof  is  upon  the  plaintiff,  as  in  the  cases  mentioned, 
especially  if  the  plantiff  is  unprepared  to  substantiate  the  allega- 
tions by  evidence.  But  the  question  generally  arises  upon  the 
question  who  shall  have  the  right  to  begin,  as  it  is  sometimes 
termed. 

The  general  rule  is,  that  the  party  who  holds  the  affirmative  of 
the  issue  is  entitled  to  introduce  his  evidence  first,  and  in  reply; 
and  he  has  also  the  right  to  open  the  case  and  to  close  the  argu- 
ment in  summing  up  to  the  court  or  jury.  This  is  frequently  a 
matter  of  much  importance,  and  for  that  reason  the  rules  will  be 
further  explained  as  to  the  right  to  begin. 

In  an  action  upon  a  promissory  note,  if  the  only  defense  inter- 
posed is  usury,  the  defendant  is  entitled  to  begin,  as  a  matter  of 
right,  and  to  refuse  it  is  error.  Huntington  v.  ConJcey,  33  Barb. 
218 ;  AyrauU  v.  Chamberlain,  33  Barb.  229. 

The  burden  of  establishing  the  defense  of  usury  rests  through- 
out upon  the  defendant.  Ferguson  v.  Bieji,  94  N.  Y.  Supp.  459. 
But  in  actions  in  which  the  claim  is  for  the  recovery  of  unliquidat- 
ed damages,  and  the  plaintiff  has  anything  to  prove  on  the  ques- 
tion of  damages,  or  otherwise,  he  is  entitled  to  begin.  Ih.;  Fry  v. 
Bennett,  3  Bosw.  200,  233.  In  an  action  for  the  recovery  of 
money,  if  the  only  defense  is  payment,  and  no  evidence  is  given  at 
the  trial,  the  plaintiff  will  be  entitled  to  recover  nominal  dam- 
ages, but  nothing  more.  New  York  Dry  Dock  Co.  v.  Mcintosh,  5 
Hill,  290.  In  such  a  case,  if  the  defendant  proves  the  payment  of 
any  sum,  the  plaintiff  will  then  be  bound  to  prove  that  his  demand 
exceeds  the  payment,  unless  that  fact  appears  in  some  other  way. 
Boyd  V.  Weeks,  5  Hill,  393 ;  8.  C.  2  Denio,  321.  In  an  action 
for  moneys  had  and  received  the  burden  of  proving  payment 
rests  upon  the  defendant.  Rice  v.  Kabak,  128  ~S.  Y.  Supp.  1092  ; 
Acharan  v.  Samuel  Bros.  144  App.  Div.  182.  But  where  the 
issue  is  as  to  the  date  of  the  making  of  an  oral  contract  for  a 
year's  service,  so  as  to  determine  whether  or  not  it  is  within  the 
statute  of  frauds,  the  burden  of  proof  rests  upon  the  plaintiff  and 
continues  throughout  the  trial.  Jacobson  v.  Schijfer,  99  IST.  Y. 
Supp.  864.  And  in  a  civil  action  the  plaintiff  is  merely  charged 
with  the  burden  of  proving  his  case  by  a  preponderance  of  evi- 
dence, although  it  involves  the  commission  of  a  crime  by  the  de- 
fendant. Kurz  V.  Doerr,  180  E".  Y.  88.  An  action  in  equity  to- 
establish  and  enforce  a  legacy  as  a  lien  upon  real  estate  is  not 
based  upon  an  instrument  for  the  payment  of  money,  and  th& 
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burden  of  proving  non-payment  rests  upon  the  plaintiff.  Conk- 
ling  V.  Weatherwax,  181  N".  Y.  258.  It  seems  that  the  following 
rules  are  deducible  from  the  adjudged  cases :  1.  In  an  action  upon 
contract  for  the  payment  of  money  only,  where  the  complaint 
does  not  allege  a  balance  due  over  and  above  all  payments  made, 
it  is  sufficient  for  the  plaintiff  to  allege  and  prove  a  breach  of  the 
obligation  by  the  nonpayment  thereof  when  it  matured,  as  the 
presumption  of  nonpayment  continues  until  met  by  the  allegation 
and  proof  of  payment.  2.  When  the  complaint  sets  forth  a  bal- 
ance in  excess  of  all  payments,  owing  to  the  structure  of  the  plead- 
ing, it  is  necessary  for  the  plaintiff  to  prove  the  allegation  as  made, 
and  this  leaves  the  amount  of  the  payment  open  to  the  defendant 
under  a  general  denial.  3.  When  the  action  is  not  upon  contract 
for  the  payment  of  money,  but  is  upon  an  obligation  created  by 
operation  of  law,  or  is  for  the  enforcement  of  a  lien  where  non-pay- 
ment of  the  amount  secured  is  part  of  the  cause  of  action,  it  is 
necessary  both  to  allege  and  prove  the  facts  of  non-payment.     lb. 

So  in  an  action  of  trover  for  a  watch,  if  the  answer  does  not 
deny  the  value  of  the  watch,  that  is  not  an  admission  that  the 
value  is  that  stated  in  the  complaint ;  that  is  a  matter  which  must 
be  proved  in  such  a  case,  or  even  in  case  of  a  default  to  answer 
at  all.  Connoss  v.  Meir,  2  E.  D.  Smith,  314.  The  plaintiff  is 
sometimes  required  to  prove  a  negative,  as  we  have  already  seen. 

In  an  action  upon  a  claim  for  services  a  counterclaim  for  mer- 
chandise and  also  for  the  amount  of  a  check  made  by  plaintiff  in 
favor  of  defendant  was  interposed,  it  was  held  that  the  burden 
was  on  the  plaintiff  to  show  that  the  check  had  been  paid.  Simon 
v.  Krimko,  139  App.  Div.  187 ;  Conkling  v.  Weatheriuax,  181  IST. 
Y.  258. 

There  are,  however,  exceptions  to  that  rule,  if  the  matter  to  be 
proved  lies  especially  within  the  knowledge  of  the  defendant,  and 
where  he  may  show  the  affirmative  very  easily.  Where  a  carrier 
received  a  sewing  machine  in  good  order,  and  it  was  broken  when 
delivered,  it  is  charged  with  the  burden  of  showing  that  the  injury 
was  due  to  no  negligence  on  its  part.  Hoffherg  v.  Eumford,  88 
IST.  Y.  Supp.  940.  An  answer  admitting  the  contract  of  employ- 
ment, breach  of  which  is  sued  for,  and  alleging  that  the  discharge 
was  for  cause,  sets  up  an  affirmative  defense,  and  the  burden  is 
upon  the  defendant  of  proving  a  good  and  sufficient  cause.  Spitz 
V.  Heinze,  77  App.  Div.  317;  Linton  v.  Unexcelled  Fireworks  Co. 
124  ISr.  Y.  533. 
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In  an  action  to  recover  a  penalty  for  selling  spirituous  liquors 
without  a  license,  it  will  be  suificient  for  the  plaintiff  to  prove  the 
sale  of  such  liquors,  ■  without  proving  that  the  defendant  had  no 
license.  That  evidence  is  a  matter  of  defense,  and  the  defendant 
will  be  bound  to  show  a  valid  license  or  he  will  be  liable  to  the 
penalty.  Potter  v.  Deyo,  19  Wend.  361 ;  Mayor  of  New  York  v. 
Mason,  1  Abb.  344.  The  burden  is  upon  a  judgment  creditor  to 
show  that  his  judgment  was  not  discharged  by  a  discharge  of  the 
judgment  debtor  in  bankruptcy,  decreed  after  the  judgment  was 
recovered.  Matter  of  Peterson,  118  IST.  Y.  Supp.  1077 ;  Stevens 
V.  King,  16  App.  Div.  377. 

Where  a  physician  sues  to  recover  for  professional  services  it 
will  be  presumed  that  he  was  duly  licensed  until  the  contrary  is 
shown,  and  proof  of  the  fact  need  not  be  given  to  establish  a  prima 
facie  case  for  the  plaintiff.  The  burden  is  upon  the  defendant  to 
show  that  the  plaintiff  is  not  a  licensed  physician.  McPherson  v. 
Cheadell,  24  Wend.  15;  Thompson  v.  Bayre,  1  Denio,  175.  And 
after  proof  that  a  physician  has  been  regularly  licensed,  the  burden 
of  showing  that  the  license  has  not  been  registered  as  required  bj' 
the  Public  Health  Law  rests  upon  the  defendant.  Accetta  v. 
Zupaj  54  App.  Div.  33.  The  burden  of  proving  assumption  of 
risk  by  an  employee  imder  Labor  Law,  section  202,  rests  on  the 
defendant.     Seipel  v.  Kranich  &  Bach,  129  IST.  Y.  Supp.  373. 

In  an  action  on  a  policy  of  life  insurance,  a  breach  of  warranty 
by  the  applicant  is  an  affirmative  defense  which  defendant  is  bound 
to  establish.  Valentine  v.  Metropolitan  Life  Ins.  Co.  106  App. 
Div.  487 ;  Trudden  v.  Metropolitan  Life  Ins.  Co.  50  App.  Div. 
473.    Dougherty  v.  Metropolitan  Life  Ins.  Go.  3  App.  Div.  313. 

It  is  an  elementary  rule  that  where  the  subject-matter  of  a 
negative  averment  lies  peculiarly  within  the  knowledge  of  the 
other  party,  the  averment  is  taken  as  true  unless  disproved  by  that 
party.  Bennett  v.  Edison  Electric  III.  Co.  26  App.  Div.  363. 
This  rule  does  not  seem  to  have  been  strictly  applied  in  some  of 
the  cases  above  cited. 

In  actions  brought  to  recover  damages  for  injuries  to  the  person 
caused  by  the  negligence  of  the  defendant,  the  burden  of  proof  is 
on  the  plaintiff  to  show  not  only  the  negligence  of  the  defendant, 
but  also  the  absence  of  contributory  negligence  on  the  part  of  the 
plaintiff.  Warner  v.  N.  Y.  Cent.  B.  B.  Co.  44  N.  Y.  465 ;  Cur- 
ran  V.  Warren  Chemical  &  Mfg.  Co.  36  K  Y.  153.  The  burden 
of  establishing  want  of  skill  or  negligence  in  treatment  on  the  part 
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of  an  attending  physician  or  surgeon  is  upon  the  patient  who 
asserts  it.  Brown  v.  Gojfe,  140  App.  Div.  353;  Winner  v.  Lath- 
rop,  67  Hun,  513.  In  an  action  brought  by  a  porter  employed  by 
defendant  for  bodily  injuries  received  by  the  descent  of  an  ele- 
vator car  upon  him  while  he  was  cleaning  the  bottom  of  the  ele- 
vator shaft,  the  complaint  alleging  negligence  in  failing  to  make 
and  enforce  proper  rules  for  protection,  it  was  held  that  the  bur- 
den of  proving  the  allegations  was  upon  the  plaintiff.  Kennedy 
V.  WanamaJcer,  145  App.  Div.  428.  Proof  of  a  fact  tending  to 
show  negligence  does  not  cast  a  burden  upon  the  defendant  which 
must  be  overcome  in  order  to  avoid  a  verdict  in  favor  of  the  plain- 
tiff. Continental  Ins.  Co.  v.  N.  Y.  Gas,  etc.  Co.  193  N.  Y.  186 ; 
Lamb  v.  Union  By.  Co.  195  W.  Y.  260.  In  an  action  for  negli- 
gence the  rule  that  the  plaintiff  must  make  out  his  case  by  a  pre- 
ponderance of  evidence  is  entirely  distinct  from  the  general  rules 
regarding  the  shifting  of  the  burden  of  evidence  during  the  prog- 
ress of  the  trial.  Baum  v.  New  YorJc  &  Queens  Co.  R.  Co.  124 
App.  Div.  12.  In  such  an  action  the  burden  of  proof  is  upon  the 
plaintiff  to  show  that  he  was  free  from  contributory  negligence. 
Volosho  V.  Interurhan  Street  By.  Co.  190  K  Y.  206.  And  the 
burden  of  showing  a  want  of  contributory  negligence  in  death 
cases  applies  to  children  as  well  as  adults.  Gallagher  v.  New  York 
Bailroad  Co.  124  App.  Div.  868;  Perez  v.  Sanfrowitz,  180  IsT.  Y. 
397;  Baxter  v.  Auburn  &  S.  B.  B.  Co.  190  IST.  Y.  439.  And  es- 
pecially is  this  so  where  there  are  no  eyewitnesses  of  the  accident. 
lb.  But,  as  to  the  strictness  of  proof  of  freedom  from  contribu- 
tory negligence,  in  cases  where  there  are  no  eye  witnesses,  see 
Scheir  v.  Quirin,  77  App.  Div.  624,  and  eases  there  cited.  It 
was  held  in  an  action  against  a  street  car  company  for  negligence, 
that  after  the  plaintiff  has  shown  injury  resulting  from  an  un- 
usual happening,  the  burden  shifts  to  the  defendant  to  explain 
such  unusual  happening.  Baum  v.  New  York  &  Queens  Co.  B. 
Co.  124  App.  Div.  12;  Grijfen  v.  Manice,  166  K  Y.  188;  Wil- 
liams V.  N.  Y.  &  Queens  Co.  B.  Co.  97  App.  Div.  133.  The  bur- 
den of  showing  that  the  employee  assumed  the  risk  of  his  employ- 
ment is  upon  the  employer,  defendant  in  an  action  for  damages. 
Devereaux  v.  Utica  Steam  Cotton  Mills,  84  App.  Div.  34 ;  Dotvd 
V.  N.  Y.  Ontario  £  W.  B.  B.  Co.  170  K  Y.  472.  How  these 
facts  shall  be  proven,  and  what  is  sufficient  evidence  of  negligence 
on  the  part  of  the  defendant  and  of  due  care  on  the  part  of  the 
plaintiff  is  another  question.    The  particular  mode  of  proof  of  the 
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latter  fact  is  unimportant.  The  evidence  of  the  fact  may  be  direct 
and  positive  or  only  circumstantial  (Button  v.  Hudson  River  B. 
B.  Co.  18  ]Sr.  Y.  248 ;  Hojfman  v.  Union  Ferry  Co.  of  BrooMyn, 
47  ]Sr.  Y.  176),  or  it  may  be  inferred  from  the  circumstances  of 
the  case.  Johnson  v.  Hudson  River  R.  B.  Co.  20  JST.  Y.  65.  But 
it  must  be  shown  in  some  way  and  there  will  be  no  presumption 
that  a  person  will  exercise  due  care  to  avoid  an  injury  which  will 
take  the  place  of  such  proof.  Warner  v.  N.  Y.  Cent.  R.  B.  Co.  44 
jS".  Y.  465. 

In  an  action  against  a  tovsm  to  recover  damages  received  by 
reason  of  a  defective  highway,  the  burden  of  showing  want  of 
funds  and  the  want  of  means  of  procuring  the  same  is  always  a 
matter  of  defense.  Whitlock  v.  Town  of  Brighton,  2  App.  Div. 
21,  23  ;  QuinnY.  Town  of  Sem-pronius,  33  App.  Div.  70. 

In  an  action  for  malicious  prosecution  the  burden  of  showing 
want  of  probable  cause  for  instituting  the  prosecution  is  upon  the 
plaintiff.  Kline  v.  Hibhard,  80  Hun,  50 ;  Shipman  v.  Learn,  92 
Hun,  558.  So  in  an  action  to  recover  damages  for  false  imprison- 
ment the  burden  rests  upon  the  plaintiff  to  show  by  a  fair  pre- 
ponderance of  evidence  that  he  was  arrested  at  the  direction  or 
procurement  of  the  defendant  and  without  probable  cause.  Lim- 
beck  V.  Gerry,  15  Misc.  663. 

In  an  action  upon  a  promissory  note  the  holder  is  presumed  to 
be  a  holder  in  due  course,  or  bona  fide  holder,  and  no  proof  need 
be  given,  in  the  first  instance,  by  the  plaintiff  in  aid  of  the  pre- 
sumption. But  when  it  has  been  show  that  the  note  in  suit  was 
fraudulent  as  between  the  maker  and  the  payee,  the  effect  of  this 
evidence  is  to  render  it  necessary  for  the  plaintiff  to  show  not  only 
the  payment  of  value  but  under  what  circumstances  he  became  the 
owner  of  the  note.  Joy  v.  Diefendorf,  130  jST.  Y.  6 ;  Citizens'  Nat. 
Bank  v.  Weston,  162  l^J".  Y.  113.  In  an  action  on  a  note  against 
husband  and  wife,  maker  and  indorser,  the  defense  being  payment 
by  renewal  notes,  it  was  held  on  the  evidence,  error  to  give  the  de- 
fendants the  benefit  of  the  doubt,  the  burden  of  proof  being  on  them 
as  to  payment.    Plant  r.  Strauh,  131  App.  Div.  154. 

The  reason  for  the  rule  is,  that  where  there  is  fraud,  the 
presumption  is  that  he  who  is  guilty  will  part  with  the  note  for  the 
purpose  of  enabling  some  third  party  to  recover  upon  it,  and  such 
presumption  operates  against  the  holder,  and  it  devolves  upon  him 
to  show  that  he  gave  value  for  it.  Bailey  v.  Bidwell,  13  Mees.  & 
Wels.  73;  Smith  v.  Braine,  3  Eng.  L.  &  Eq.  379;  Harvey  v. 
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Towers,  4  Eng.  L.  &  Eq.  531 ;  First  Nat.  Banh  v.  Green,  43  IST.  Y. 
298;  Vosburgh  v.  Diefendorf,  119  N.  Y.  357,  3G5.  Thus  the 
presumption  in  favor  of  the  holder,  and  which  took  the  place  of 
affirmative  proof,  has  been  met  and  rebutted  by  the  presumption 
arising  from  the  facts  proved  by  the  defendant,  and  the  plaintiff  is 
driven  to  the  necessity  of  resorting  to  affirmative  evidence  of  a 
fact  which  he  was  bound  to  prove  in  some  form,  by  presumptions 
or  otherwise,  from  the  outset.  There  has  been  no  actual  shifting 
of  the  burden  of  proof,  although  that  expression  is  used  in  this 
connection  in  the  reported  cases  and  in  the  text-books,  but  merely 
a  change  in  the  nature  of  the  medium  of  proof  from  the  legal 
presumption  to  affirmative  testimony. 

§  11.  Relevancy  of  Evidence. 

The  object  of  every  trial  is  to  ascertain  the  truth  of  the  allega- 
tions put  in  issue;  and  no  evidence  is  admissible  Avhich  does  not 
tend  to  prove  or  disprove  such  issues.  It  is  not  necessary  that  the 
evidence  should  bear  directly  upon  the  particular  matters  in  issue, 
for  the  evidence  offered  may  be  relevant  and  material  otherwise. 
In  an  action  upon  a  promissory  note,  it  would  be  offering  evidence 
directly  upon  the  issue,  if  a  witness  were  called  to  prove  the  exe- 
cution of  the  note  in  his  presence;  but  evidence  to  impeach  the 
character  of  that  witness  would  be  equally  relevant  and  competent, 
although  the  evidence  bears  collaterally  upon  the  issue.  Newton 
V.  Harris,  6  N.  Y.  345  ;  Whitiiig  v.  Otis,  1  Bosw.  420. 

It  is  frequently  difficult  to  determine  whether  proof  of  a  par- 
ticular fact  offered  in  evidence  will  or  will  not  become  material, 
and  in  such  cases  it  is  quite  iTsual,  in  practice,  for  the  court  to  give 
credit  to  the  assertion  of  the  counsel  who  tenders  such  evidence, 
that  the  fact  will  turn  out  to  be  material.  The  court,  however, 
is  not  bound  to  take  that  course ;  and  if  the  evidence  is  objected 
to  by  the  other  side,  the  court  may  require  the  counsel  offering  the 
evidence  to  show  how  it  will  become  material,  by  stating  what 
other  facts  are  proposed  to  be  proved  in  connection  with  the  offered 
evidence.  If  the  party  is  required  thus  to  show  how  the  evidence 
is  material,  he  will  be  bound  to  do  so,  or  the  evidence  may  be 
properly  rejected.  Roy  v.  Targeo,  7  Wend.  359 ;  First  Baptist 
Church  of  Brooklyn  v.  Brooldyn  Fire  Ins.  Co.  23  How.  448 
Van  Buren  v.  AY  ells,  19  Wend.  203 ;  Adsit  v.  YVilson,  7  How.  64 
Cass  V.  New  York  &  New  Haven  R.  R.  Co.  1  E.  D.  Smith    523 
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Achersloot  v.  Second  Ave.  R.  E.  Co.  30  St.  Eep.  146.  It  is  not 
error  to  exclude  evidence  which,  when  offered,  appears  to  be 
wholly  immaterial  (McGrath  v.  Bell,  42  IIow.  182;  1  Jones  & 
Sp.  195)  ;  and  it  is  no  error  to  admit  testimony  which  was  irrele- 
vant at  the  time  of  its  admission,  if  it  is  afterward  made  relevant 
and  pertinent  by  other  testimony  introduced.  Black  v.  Camden  & 
Amhoy  R.  R.  &  Transp.  Co.  45  Barb.  40.  Care  ought  to  be  taken 
in  offering  to  prove  propositions.  An  offer  to  prove  two  connected 
facts,  one  of  which  is  relevant  and  one  of  which  is  irrelevant,  will 
justify  the  court  in  rejecting  the  entire  offer.  Harger  v.  Ed- 
monds, 4  Barb.  256.  So,  too,  in  offering  evidence,  care  ought  to  be 
exercised  as  to  the  manner  of  offering  it.  When  an  offer  is  made 
to  prove  connected  facts  or  propositions,  some  of  which  are  admis- 
sible and  others  of  them  inadmissible,  the  court  may  legally  reject 
the  entire  evidence.  Hosley  v.  Blade,  26  How.  9Y ;  28  N.  Y.  438. 
In  such  case  the  proper  course  would  be  to  offer  each  proposition 
separately.  If  evidence  is  offered  and  it  is  excluded,  on  the  ground 
th^,t-Tf^is  irrelevant  and  immaterial  at  the  time  of  the  offer,  such 
exclusion  will  not  be  erroneous,  nor  will  the  rule  be  changed  by  the 
fact  that  in  the  subsequent  course  of  the  trial  facts  are  proved 
which  would  have  rendered  the  rejected  evidence  admissible  if 
offered  after  such  facts  were  proved.  McGrath  v.  Bell,  42  How. 
182 ;  1  Jones  &  Sp.  195 ;  Heroy  v.  Kerr,  8  Bosw.  194;  Enright  v. 
Franldin  Publishing  Co.  24  Misc.  180,  182;  McDonald  v.  Weseriy 
donck,  30  Misc.  601.  In  such  case  the  proper  practice  is  to  renew 
the  offer  of  such  excluded  evidence  after  proof  has  been  given 
which  renders  it  admissible;  and  if  it  is  then  rejected,  it  will  be 
error.    lb. 

Evidence  which  is  apparently  irrelevant  may  be  shown  to  be 
relevant  by  either  referring  to  matters  already  proved  in  the  cause, 
or  by  a  statement  of  some  additional  evidence  which  is  offered  to 
be  given  in  connection  with  the  proposed  fact.  It  is  ahvays  proper 
to  ascertain  as  certainly  as  possible  that  the  evidence  offered  is 
relevant  and  material  before  it  is  received.  But  there  are  times 
when  it  is  not  advisible  to  apprise  the  witness  about  to  be  ex- 
amined of  the  facts  expected  to  be  proved  by  him ;  or  the  counsel 
himself  may  not  be  sufficiently  advised  as  to  the  facts;  these  or 
any  other  sufficient  reasons  are  to  be  weighed  by  the  justice  upon 
such  a  question.  But,  in  every  case,  counsel  are  bound,  if  re- 
quired, to  inform  the  court  how  the  evidence  is  relevant,  so  that 
he  may  act  understandingly  in  relation  to  the  admission  of  the 
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evidence.  This  may  be  done  by  making  the  statement  in  writing 
and  handing  it  to  the  court. 

Evidence  to  impeach  the  character  of  a  vsritness  called  by  the 
opposite  party  is  always  relevant;  so  of  evidence  to  sustain  the 
character  of  a  witness  which  has  been  thus  attacked.  Newton  v. 
Harris,  6  ]^.  T.  345.  So,  on  cross-examination,  it  may  be  shown 
that  the  witness  is  hostile  to  the  party  against  whom  he  is  called, 
and  that  he  has  made  statements  indicating  sueh  hostility,  and  if 
he  denies  making  such  statements,  he  may  be  contradicted  by  other 
witnesses.     Ih.;  Schultz  v.  Third  Ave.  B.  R.  Co.  89  N.  Y.  242. 

Evidence  may  be  admissible  as  against  one  of  two  defendants, 
but  not  as  to  the  other ;  in  that  case  the  evidence  must  be  received, 
but  it  must  be  limited  in  its  effect  to  the  defendant  against  whom 
it  is  admissible,  and  be  disregarded  by  the  court  and  jury  as  to 
the  other.  Black  v.  Foster,  28  Barb.  387 ;  Fox  v.  Jackson,  8 
Barb.  355.  An  objection  to  the  evidence  should  not  be  general 
in  such  a  case,  but  should  be  limited  to  the  evidence  improperly 
offered.  Ih. 

In  an  action  of  replevin  by  a  vendor  against  the  general  assignee 
of  a  fraudulent  vendee,  it  is  competent  to  show  that  the  vendee 
made  fraudulent  representations  upon  which  he  obtained  the 
goods;  and  the  plaintiff  may  also  show  that  the  vendee  obtained 
goods  at  other  places  by  similar  frauds  at  about  the  same  time. 
Hall  V.  Naylor,  18  N.  y.  588 ;  Cary  v.  Hotailing,  1  Hill,  311,  and 
cases;  King  v.  Fhillips,  8  Bosw.  603;  Hathorne  v.  Hodges,  28 
K  Y.  486. 

So  on  the  sale  of  goods  in  which  it  is  alleged  that  there  was  a 
fraud  in  the  sale,  it  is  competent  to  show  that  the  defrauded  party 
subsequently  ratified  the  sale  with  full  knowledge  of  all  the  facts. 
Bronson  v.  \fiman,  8  IST.  Y.  182.  And  his  declarations  to  that 
effect  are  proper  evidence.    Ih. 

Evidence  to  prove  that  the  acceptance  of  a  bill  of  exchange  was 
obtained  by  false  representations  of  existing  facts  is  relevant, 
although  there  is  no  offer  to  show  that  the  misrepresentations  were 
knovra  to  the  holder  of  the  bill,  because  such  evidence  would  be 
sufficient  to  cast  on  the  holder  the  burden  of  proving  a  valuable 
consideration.    New  York,  etc.  Bank  v.  Gihson,  5  Duer,  574. 

So  where  an  action  is  brought  for  the  recovery  of  damages  for 
a  personal  injury  occasioned  by  the  negligence  of  the  defendant, 
and  resulting  in  a  loss  of  services  by  the  plaintiff  in  his  business, 
evidence  showing  how  much  the  plaintiff  was  earning  from  his 
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business,  or  realizing  from  fixed  wages,  at  the  time  of  the  injury, 
is  relevant  and  competent,  and,  therefore,  admissible.  Orant  v. 
City  of  Brooldyn,  41  Barb.  381. 

In  an  action  against  a  defendant  for  a  breach  of  his  covenant 
to  do  certain  acts,  it  is  not  competent  to  show  that  he  was  pre- 
vented by  inevitable  accident,  nor  is  evidence  of  excuse  of  non- 
performance thereof  admissible  under  an  answer  alleging  per- 
formance. Oahley  v.  Morton,  11  N.  Y.  26.  But,  in  an  action 
against  a  carrier  for  the  nondelivery  of  goods  at  a  distant  place, 
where  the  plaintiffs  failed  to  give  evidence  of  the  market  value  of 
the  goods  at  the  place  of  delivery,  it  was  held  that  the  defendant 
might  give  in  evidence  their  market  value  at  the  place  where  they 
were  shipped,  and  the  expenses  of  transportation,  as  a  proximate 
method  of  ascertaining  the  damages.  Richmond  v.  Bronson,  5 
Denio,  55. 

In  an  action  against  a  railroad  corporation  for  injuries  received 
in  consequence  of  the  negligent  manner  in  which  its  cars  were 
run,  it  is  relevant  to  ask  a  competent  witness  within  what  distance 
such  a  train  as  the  one  in  question  could  be  stopped  with  ordinary 
brakes,  on  an  ascending  grade,  running  at  such  a  rate  of  speed 
that  a  man  could  run  faster  on  foot  than  the  train  was  going  at 
the  time.  Mott  v.  Hudson  River  R.  R.  Co.  8  Bosw.  345.  See, 
also,  Field  v.  N.  Y.  Cent.  B.  R.  Co.  32  N".  Y.  339. 

Evidence  which  is  cleary  irrelevant  may  be  excluded  by  the 
court  on  its  own  motion,  even  if  both  parties  are  willing  to  receive 
it.  Corning  v.  Coming,  6  E.  Y.  97;  Cooper  v.  Barber,  24  Wend. 
105.  No  court  is  bound  to  waste  its  time  by  sitting  to  hear  such 
evidence.  lb.  Evidence  may  be  competent  to  prove  the  fact  pro- 
posed, and  yet  it  may  be  irrelevant  because  the  fact  proposed  is 
itself  irrelevant  under  the  issues  made  by  the  pleadings.  Purchase 
y.  Mattison,  6  Duer,  587. 

But  relevant  evidence  cannot  properly  be  excluded  because  it 
was  not  noticed  by  counsel  in  opening  the  case  or  defense.  Near- 
ing  V.  Bell,  5  Hill,  291.  Evidence  to  contradict  facts  admitted  by 
the  pleadings  is  neither  relevant  nor  competent. 

A  party  who  seeks  to  reverse  a  judgment  on  account  of  the 
exclusion  of  evidence  offered  by  hina  must  show  affirmatively  by 
his  exceptions,  case  or  return,  that  the  evidence  was  relevant  at 
the  time  when  it  was  offered  and  excluded.  Van  Amringe  v. 
Barnett,  8  Bosw.  358. 
122 
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§  12.  Written  Evidence. 

Written  instrnments  are,  first,  of  a  public  nature ;  secondly,  of 
a  mixed  nature,  partly  public  and  partly  private;  thirdly,  of  a 
private  nature. 

Public  documents,  again,  are  either  judicial;  or,  secondly,  not 
judicial ;  and,  with  a  view  to  their  means  of  proof,  they  are  either, 
first,  of  record;  or,  secondly,  not  of  record.  A  complete  review 
of  this  subject  is  not  consistent  with  the  nature  or  the  plan  of  this 
work,  and,  therefore,  nothing  but  the  most  common  and  most 
useful  principles  and  cases  will  be  noticed. 

The  manner  of  proving  the  statutes  or  the  common  law  of  other 
States,  nations,  governments  or  territories  is  provided  for  by  the 
Code.  See  Code  of  Civil  Pro.  §  942.  The  statutes  passed  by  the 
legislature  of  this  State  may  be  read  in  evidence  from  a  newspaper 
designated  as  prescribed  by  law  to  publish  the  same  until  six 
months  after  the  close  of  the  session  at  which  they  were  passed, 
and  at  any  time  from  a  volume  printed  under  the  direction  of  the 
secretary  of  State.    Id.    §  932. 

A  record  may  be  proved,  either,  first,  by  mere  production,  with- 
out more,  or,  secoiidly,  by  copy.  Copies  of  records  are  either 
exemplifications;  or,  secondly,  copies  made  by  the  authorized  offi- 
cer; or,  thirdly,  sworn  copies.  An  exemplification  is  under  the 
great  seal,  or  under  the  seal  of  a  particular  court. 

The  reason  of  permitting  a  copy  to  be  given  in  evidence  in  such 
cases  is  the  inconvenience  to  the  public  of  removing  such  docu- 
ments, which  may  be  wanted  in  two  different  places  at  the  same 
time.  When  any  record  is  exemplified  the  whole  must  be  ex- 
emplified, for  the  construction  must  be  gathered  from  the  whole 
taken  together.  The  seals  of  every  court  of  record  prove  them- 
selves, and  are  supposed  to  be  known  to  all  persons.  There  are 
many  cases  in  which  the  law  makes  a  copy  of  a  record  or  paper 
evidence,  when  properly  certified  by  the  clerk  with  whom  it  is 
deposited.    These  cases  will  be  noticed  in  a  proper  place  hereafter. 

jSTot  only  records,  but  all  public  documents  which  cannot  be- 
removed  from  one  place  to  another  may  be  proved  by  means  of 
a  copy  proved  on  oath  to  have  been  examined  with  the  original. 
This  is  a  deviation  from  the  general  rule,  that  the  best  evidence- 
must  always  be  produced,  but  it  is  permitted  for  the  sake  of 
public  convenience.  In  an  action  to  collect  a  personal  tax  the  pro- 
visions of  the  code  are  to  be  strictly  complied  with,  as  only  in  the- 
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manner  and  form  therein  prescribed  can  a  transcript  be  received 
in  evidence;  either  the  books  and  officers  themselves,  who  have 
knovi^ledge  of  the  subject,  must  be  produced,  or  the  certificate  must 
be  evidenced  by  a  proper  ofiicer  with  the  proper  seal  of  the  officer 
attached.  City  of  New  Yorlc  v.  Vanderveer,  91  App.  Div.  303. 
The  rule  that  ancient  documents  or  records  coming  from  a  custody 
which  the  court  deems  proper  and  free  from  any  indication  of 
fraud  or  invalidity  prove  themselves,  is  applicable  to  affidavits 
which  were  verified  in  1865  by  the  attorney  for  the  grantor  in  a 
deed,  by  the  grantor's  agent,  and  by  the  gTantor  himself,  attached 
to  an  abstract  of  title  and  produced  by  the  son  of  an  attorney 
for  a  grantee  in  the  chain  of  title,  and  were  to  the  purport  that  the 
grantor  had  intended  to  convey  to  one  "Jayne"  but  that  his  name 
had  by  clerical  error  been  misspelled  "June,"  and  that  it  was 
attempted  to  correct  the  mistake  by  erasing  the  word  "June"  and 
substituting  "Jayne"  and  recording  the  deed  again.  Coleman  v. 
Brush,  182  App.  Div.  716.  Matter  of  Webster,  186  N.  Y.  549; 
Dodge  v.  Gallatin,  130  IST.  Y.  117. 

The  copy  must  be  one  of  a  complete  record,  for  until  it  becomes 
a  permanent  record  it  is  transferable,  and  the  reason  for  admitting 
a  copy  does  not  apply.  The  copy,  too,  should  be  of  the  whole 
record,  or  of  so  much,  at  least,  as  concerns  the  matter  in  question ; 
and,  moreover,  it  ought  to  be  an  exact  copy,  and,  therefore,  if  it 
contains  abbreviations,  and  the  original  is  written  in  words  at 
length,  it  will  not  be  admissible. 

It  is  a  general  rule,  that  whenever  the  original  is  of  a  public 
nature,  a  sworn  copy  is  evidence,  and  that  whenever  the  thing  to 
be  proved  would  require  no  collateral  proof  upon  its  production^ 
it  is  provable  by  a  copy.  But  where  the  document  when  produced 
would  require  support  from  collateral  proof,  it  has  been  thought 
that  a  copy  is  not  admissible,  as  in  the  case  of  a  paper  in  which  it 
would  be  necessary  to  prove  the  handwriting  of  a  party  to  such 
paper. 

When  admissible,  the  copy  must  be  proved  by  one  who  swears 
that  he  has  compared  it  with  the  original,  taken  from  the  proper 
place  of  deposit.  It  was  formerly  thought  sufficient  for  this  pur- 
pose, either  that  the  witness  should  have  read  the  copy  whilst 
another  read  the  original,  or  vice  versa,  for  it  would  not  be  pre- 
sumed that  a  person  wilfully  misread  the  record ;  but  it  has  since 
been  determined  that  it  is  not  sufficient  that  the  witness  holds  the 
copy,  while  another  reads  the  record;  there  must  be  a  change  of 
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hands,  or  the  witness  must  himself  read  the  copy  with  the  original. 
Slane  Peerage,  5  CI.  &  F.  24;  Harrison  v.  Borwell,  10  Sim.  380. 
It  is  not  necessary,  however,  that  the  record  should  have  been 
read  by  an  officer  of  the  court.  Gyles  v.  Hill,  1  Camp.  471.  But 
before  a  document  can  be  read  as  a  copy  of  a  record,  it  must  be 
proved  that  the  original  either  came  out  of  the  hands  of  the  officer 
of  the  court,  or  from  the  proper  place  of  depositing  the  records  of 
the  court  of  which  it  purports  to  be  a  record,  and  the  contents  of 
the  document  itself  cannot  be  referred  to  in  support  of  such  proof. 
Adamthivaite  v.  Synge,  1  Stark.  183.  A  copy  is  never  admissible 
where  the  original  is  produced.  A  map  made  in  1856,  and  pro- 
duced from  a  proper  custody,  was  held  to  be  properly  introduced 
for  the  purpose  of  establishing  a  line  which  was  in  dispute  be- 
tween other  parties  than  those  for  whom  the  map  was  made. 
Cra-vath  v.  Baylis,  113  App.  Div.  666;  DonoJiue  v.  Whitney,  133 
]Sr.  Y.  178.  The  records  of  the  Sailors  Snug  Harbor  are  competent 
to  prove  the  death  of  an  inmate  who  was  the  subscribing  witness 
to  a  will,  the  probate  of  which  was  contested.  Matter  of  Leaird, 
111  Js^.  Y.  Supp.  631 ;  Jacohi  v.  Order  of  Germania,  73  Hun,  602 ; 
Layton  v.  Craft,  111  App.  Div.  842 ;  HartsJiorne  v.  Mutual  Life 
Ins.  Co.  55  App.  Div.  471 ;  Demarest  v.  Friedman,  61  App.  Div. 
576.  The  production  of  a  map  establishing  the  grade  of  a  street 
from  the  public  offices  where  it  was  by  law  required  to  be  filed, 
raises  a  presumption  that  all  statutory  provisions  necessary  to  the 
legality  of  the  filing  had  been  previously  complied  with.  Matter 
of  City  of  New  York,  130  IST.  Y.  Supp.  510;  Mayor,  etc.  of  New 
York,  (Vanderhilt  Avenue),  5  App.  Div.  525.  The  Code  provides 
that  a  copy  of  a  paper  filed,  pursuant  to  law,  in  the  office  of  a  town 
clerk,  or  a  transcript  from  a  record  kept  therein  pursuant  to 
law,  certified  by  the  town  clerk,  is  evidence  with  like  effect  as 
the  original.  Code  of  Civil  Pro.  §  934.  A  chattel  mortgage  may, 
in  a  proper  case,  be  filed  in  the  office  of  a  town  clerk  in  pursuance 
of  the  provisions  of  the  Lien  Law.  See  Consolidated  Laws,  chap- 
ter 33,  section  232 ;  Laws  1909,  chapter  38,  section  232.  But  that 
statute  also  provides  that  a  copy  of  any  such  original  instrument, 
or  of  a  copy  thereof,  including  any  statement  relating  thereto, 
certified  by  the  officer  with  whom  the  same  is  filed,  may  be  received 
in  evidence,  but  only  of  the  fact  that  such  instrument,  or  copy,  or 
statement  was  received  and  filed  according  to  the  indorsement 
thereon;  and  the  original  indorsement  upon  such  instrument  or 
copy  may  be  received  in  evidence  only  of  the  facts  stated  in  such 
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indorsement.  Id.  §  237.  The  title  to  real  estate  cannot  be  es- 
tablished by  a  clerk's  abstract  or  a  certified  search.  Collar  v.  Ulster 
&  Delaware  B.  R.  Co.  131  K  Y.  Supp.  56. 

It  was  held,  under  the  former  statutes  and  under  the  Code,  that 
the  certificate  of  the  town  or  county  clerk  in  whose  ofiice  a  chattel 
mortgage  has  been  filed,  stating  that  the  paper  is  a  copy  of  the 
original  mortgage,  is  no  proof  of  the  existence  of  the  mortgage, 
nor  that  the  paper  pu.rporting  to  be  a  copy  of  the  mortgage  is  a 
copy ;  that  the  original  mortgage  must  be  produced  and  proved,  or 
its  nonproduction  accounted  for  so  as  to  authorize  secondary  evi- 
dence ;  and  that  the  mortgage  and  its  contents  must  be  proved  by 
common-law  evidence.  Bissell  v.  Pearce,  28  IST.  Y.  252  ;  George  v. 
Toll,  39  How.  497;  Fellows  v.  Eyring,  23  How.  230;  Sunderlin 
V.  Wyman,  10  Hun,  493;  Maxwell  v.  Inman,  42  Hun,  265; 
Phoenix  Mills  v.  Miller,  4  St.  Rep.  787. 

"A  copy  of  a  paper  filed,  kept,  entered,  or  recorded,  pursuant  to 
law,  in  a  public  ofiice  of  the  state,  the  ofiicer  having  charge,  of 
which  has,  pursuant  to  law,  an  ofiicial  seal ;  or  with  the  clerk  of  a 
court  of  the  state,  or  Avith  the  clerk  or  secretary  of  either  house  of 
the  legislature,  or  of  any  other  public  body  or  public  board, 
created  by  authority  of  a  law  of  the  state,  and  having,  pursuant 
to  law,  a  seal ;  or  a  transcript  from  a  record  kept,  pursuant  to  law, 
in  such  a  public  ofiice  or  by  such  a  clerk  or  secretary,  is  evidence, 
as  if  the  original  was  produced.  But  to  entitled  it  to  be  iised  in 
evidence,  it  must  be  certified  by  the  clerk  of  the  court,  tinder  his 
hand  and  the  seal  of  the  court,  or  by  the  ofiicer  having  the  custody 
of  the  original,  or  his  deputy  or  clerk,  appointed  pursuant  to  law, 
under  his  ofiicial  seal,  and  the  hand  of  the  person  certifying;  or 
by  the  presiding  officer,  secretary,  or  clerk  of  the  public  body  or 
board,  appointed  pursuant  to  law,  under  his  hand,  and  except 
where  it  is  certified  by  the  clerk  or  secretary  of  either  house  of  the 
legislature,  under  the  official  seal  of  the  body  or  board."  Code  of 
Civil  Pro.  §  933.  Under  the  last  mentioned  section  of  the  Code,  it 
was  held  that  a  certified  copy  or  a  bill  of  sale  of  a  florist's  stock  of 
goods,  conveying  also  an  interest  in  his  lease  of  the  place  of  busi- 
ness, was  admissible.  Polyhranas  v.  Krausz,  73  App.  Div.  583. 
While  a  transcript  of  a  judgment  will  not  be  evidence  of  the  con- 
tents of  the  judgment-roll  so  as  to  operate  as  an  estoppel,  it  is, 
Tinder  section  933  of  the  Code  of  Civil  procedure  evidence  of  the 
fact  that  a  judgment  has  been  duly  recorded  and  of  all  the  matters 
which  it  recites  under  the  provisions  of  law.    Bailey  v.  Transioli, 
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101  App.  Div.  140.  The  civil  service  regulations  of  a  city,  on  file 
in  the  office  of  the  State  civil  service  commission,  may  be  proved 
by  the  production  of  a  copy  certified  by  the  secretary  of  the  state 
commission  in  substantial  compliance  with  this  section.  People 
ex  rel.  Sears  v.  Tohey,  153  IST.  Y.  381.  But  this  section  does  not 
make  the  copy  of  a  paper  competent  evidence  unless  the  original, 
if  produced,  would  be  competent.  Donohue  v.  Whitney,  133  IST. 
Y.  178.  Under  section  132  of  the  Tax  Law,  a  tax  deed  executed 
by  the  county  treasurer  in  his  official  capacity,  and  which  has  for 
two  years  been  on  record  in  the  ofiice  of  the  county  clerk,  is  admis- 
sible in  evidence  without  proof  of  the  proceedings  which  author- 
ized him  to  make  the  sale.  Baer  v.  McCullough,  1Y6  N.  Y.  97 ; 
Beekman  v.  Bigliam,  5  IST.  Y.  366 ;  Thompson  v.  Burhans,  GIN. 
Y.  52. 

The  existence  of  corporations  may  be  shown  by  certified  copies 
of  the  certificate  of  incorporation,  when  such  copy  is  duly  certified 
by  the  clerk  or  officer  with  whom  the  original  is  deposited. 

"An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of  the 
common  council  of  a  city,  or  of  the  board  of  trustees  of  an  incor- 
porated village,  or  of  a  local  board  of  health  of  a  city,  town  or 
incorporated  village,  or  of  a  board  of  supervisors,  within  the  state, 
may  be  read  in  evidence,  either  from  a  copy  thereof,  certified  by 
the  city  clerk,  village  clerk,  clerk  of  the  common  council,  clerk 
or  secretary  of  the  local  board  of  health,  or  clerk  of  the  board  of 
supervisors ;  or  from  a  volume  printed  by  authority  of  the  common 
council  of  the  city,  or  the  board  of  trustees  of  the  village  or  the 
local  board  of  health  of  the  city,  town  or  village,  or  the  board  of 
supervisors."  Code  of  Civil  Pro.  §  941.  See  People  v.  Case- 
granda,  15  Misc.  325.  The  provision  of  the  general  statute  relat- 
ing to  public  health,  requiring  a  registration  of  previous  marriages 
and  deaths,  including  the  cause  of  death,  and  making  such  record 
prima  facie  evidence  of  the  facts  therein  set  forth,  was  not  in- 
tended to  change  the  common  law  rule  of  evidence  in  controversies 
of  private  parties  gTowing  out  of  contract,  and  does  not  render 
such  record  admissible  as  proving  the  cause  of  death  of  an  ances- 
tor of  an  insured  person  in  an  action  upon  a  life  policy,  but  such 
testimony  is  still  hearsay.  Beglin  v.  Metropolitan  Life  Ins.  Co. 
173  IST.  Y.  374;  Davis  v.  Supreme  Lodge,  Knights  of  Honor,  165 
]Sr.  Y.  159,  Buffalo  Loan,  Trust  &  Safe  Deposit  Co.  v.  Knights 
Templar  and  Masonic  Mutual  Aid  Ass'n,  126  ]!T.  Y.  450. 

The  statute  also  provides  for  the  proof  of  wills  which  have  been 
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admitted  to  probate  by  the  production  of  the  original  will  with 
the  certificate  of  the  surrogate  or  clerk  that  it  has  upon  due  proof 
been  admitted  to  probate,  or  by  the  record,  or  by  an  exemplified 
copy  of  the  record.  Code  of  Civil  Pro.  §  2629.  Also  see  Id. 
sections  2631,  2632;  and  Consolidated  Laws,  chapter  13;  Laws 
of  1909,  chap.  18,  section  42.  The  Eeal  Property  Law  provides 
for  the  recording  of  conveyances  of  real  property  within  the  State 
which  are  duly  proved  or  acknowledged,  and  certified.  Cons. 
Laws,  ch.  50,  §  291.  It  also  specifies  the  officers  authorized  to  take 
proofs  and  acknowledgments  within  this  State,  in  other  States,  in 
Porto  Eico,  the  Philippine  Islands,  Cuba,  and  foreign  countries 
(Id.  §§  299,  300)  the  requisites  of  the  certificates  of  acknowledg- 
ment or  proof  (Id.  §§  303,  306),  the  requisites  of  an  acknowledg- 
ment of  a  conveyance  or  other  instrument  by  a  corporation  and  the 
form  of  the  certificate  of  acknowledgment  (Id.  §  309),  and  the 
cases  in  which  the  county  clerk's  authentication  is  necessary  to 
authorize  the  recording  of  the  conveyance.  Id.  §  310.  It  is  seldom 
that  a  conveyance  of  real  property  can  be  put  in  evidence  in  a 
justice's  court,  and,  therefore,  it  is  not  necessary  to  more  than 
allude  to  these  statutes.  A  justice  of  the  peace  is  authorized  to 
take  an  acknowledgment,  and  the  acknowledgment  may  be  in  the 
following  form: 

State  of  New  Yokk,  ^ 

County  of  ,\ 

On  this  ,  day  of ,  in  the  year  one  thou- 
sand nine  hundred  and  .  . .  . ,  before  me,  the  subscriber,  personally 
came  (A.  B.,  and  C.  D.,  his  wife,)  to  me  known  and  known  to  me 
to  be  the  persons  described  in  and  who  executed  the  annexed  instru- 
ment, and  severally  acknowledged  that  they  executed  the  same. 

Y.  Z., 

Justice  of  the  Peace. 

A  conveyance  acknowledge  in  the  above  form  is  entitled  to  be 
recorded  in  the  office  of  the  clerk  of  the  county  in  which  the  justice 
resides.  A  conveyance,  acknowledged  or  proved  and  certified, 
in  the  manner  prescribed  by  law,  to  entitle  it  to  be  recorded  in 
the  county  where  it  is  offered,  is  evidence  without  further  proof 
thereof.  Except  as  otherwise  specially  prescribed  by  law,  the 
record  of  a  conveyance,  duly  recorded,  within  the  State  or  a  tran- 
script thereof  duly  certified,  is  evidence  with  like  effect  as  the 
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original  conveyance.  Code  of  Civil  Pro.  §  935.  Although  the  sec- 
tion above  cited  does  not  in  terms  say  that  the  certificate  of  ac- 
knowledgiiient  is  evidence,  yet  a  reasonable  construction  of  the 
section  requires  that  the  statements  properly  appearing  in  the  cer- 
tificate should  be  regarded  as  evidence  of  the  facts  stated,  includ- 
ing the  personal  appearance  of  the  party,  the  recog-nition  of  the 
signature  as  his,  and  the  acknowledgment  of  execvition.  As  be- 
tween the  parties,  a  certificate  of  acknowledgment,  when  read  in 
evidence,  makes  out  a  prima  facie  case  as  strong  as  if  the  facts 
certified  had  been  duly  sworn  to  in  open  court  by  a  witness,  appar- 
ently disinterested  and  worthy  of  belief.  Albany  County  Savings 
Bank  v.  McCarthy,  149  IST.  Y.  71.  A  copy  of  a  lease  for  less  than 
three  years,  the  original  of  which  was  recorded  in  the  register's 
office,  certified  by  the  register  "to  be  a  correct  transcript  there- 
from and  of  the  whole  of  said  instrument,"  not  being  a  conveyance 
within  the  terms  of  the  real  property  law,  defining  the  the  term 
"conveyance"  as  including  every  written  instrument  except  a  lease 
for  a  term  not  exceeding  three  years,  is  not  admissible  in  evidence 
under  the  terms  of  the  Code  of  Civil  Procedure,  section  935. 
Goodman  v.  Greenherg,  103  IST.  Y.  Supp.  779. 

"The  certificate  of  the  acknowledgment,  or  of  the  proof  of  a 
conveyance,  or  the  record,  or  the  transcript  of  the  record,  of  such 
a  conveyance,  is  not  conclusive;  and  it  may  be  rebutted,  and  the 
effect  thereof  may  be  contested,  by  a  party  affected  thereby.  If 
it  appears  that  the  proof  was  taken  upon  the  oath  of  an  inter- 
ested or  incompetent  witness,  the  conveyance,  or  the  record  or 
transcript  thereof,  shall  not  be  received  in  evidence,  until  its'  exe- 
cution is  established  by  other  competent  proof."  Code  of  Civil 
Pro.  §  936. 

"Any  instrument,  except  a  promissory  note,  a  bill  of  exchange, 
or  a  last  will,  may  be  acknowledged,  or  proved,  and  certified,  in 
the  manner  prescribed  by  law  for  taking  and  certifying  the  ac- 
knowledgment or  proof  of  a  conveyance  of  real  property;  and 
thereupon  it  is  evidence,  as  if  it  was  a  conveyance  of  real  prop- 
erty."   Id.  §  937. 

A  bond  of  indemnity  given  to  a  sheriff  may  be  proved  in  this 
manner.  Campbell  v.  Hayt,  23  Barb.  555.  But  when  the  acknowl- 
edgnient  is  taken  by  a  justice  of  the  peace  or  a  commissioner  of 
deeds,  and  the  instrument  is  to  be  used  as  evidence  out  of  the 
county  in  which  such  justice  or  commissioner  resides,  there  must 
be  a  certificate  of  the  county  clerk  residing  in  the  county  with 
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such  justice  or  commissioner,  showing  that  the  latter  was  an  officer 
authorized  to  take  acknowledgments,  or  the  instrument  cannot  be 
received  in  evidence.  Ih.  And  see  Wood  v.  Weiant,  1  IST.  Y.  77; 
Cons.  Laws,  ch.  50,  §  310. 

The  acknowledgment  of  a  conveyance  or  other  instrument  by  a 
corporation  must  be  made  by  some  officer  thereof  authorized  to 
execute  the  same  by  the  board  of  directors  of  said  corporation. 
The  certificate  of  acknowledgment  must  be  in  substantially  the 
following  form,  the  blanks  being  properly  filled : 


State  of  New  Yoek,) 
County  of    ,  j 


ss.: 


On  the day  of ,  in  the  year , 

before  me  personally  came ,  to  me  known,  who,  being 

by  me  duly  sworn,  did  depose  and  say  that  he  resided  in ; 

that  he  is  the  (president  or  other  officer)  of  the  (name  of  cor- 
poration), the  corporation  described  in  and  which  executed  the 
above  instrument ;  that  he  knew  the  seal  of  said  corporation ;  that 
the  seal  affixed  to  said  instrument  was  such  corporate  seal;  that 
it  was  so  affixed  by  the  order  of  the  board  of  directors  of  said 
corporation  and  that  he  signed  his  name  thereto  by  like  order. 

(Signature  and  office  of  officer  talcing  achnowledgment.) 

If  such  corporation  have  no  seal,  that  fact  must  be  stated  in 
place  of  the  statements  required  respecting  the  seal.     Id.  §  309. 

County  clerks  and  town  clerks  are  authorized  to  make  certifier' 
copies  of  many  different  kinds  of  papers,  and  those  copies  are 
received  in  evidence  instead  of  the  originals. 

"Where  a  transcript,  exemplification,  or  certified  copy  of  a 
record  or  other  paper,  is  declared  by  law  to  be  evidence,  and  special 
provision  is  not  made  for  the  form  of  the  certificate,  in  the  par- 
ticular case,  the  person,  authorized  to  certify,  must  state,  in  his 
certificate,  that  it  has  been  compared  by  him  with  the  original, 
and  that  it  is  a  correct  transcript  therefrom,  and  of  the  whole  of 
the  original."  Code  of  Civil  Pro.  §  957.  Under  U.  S.  Revised 
Statutes,  section  905,  concerning  the  authentication  of  judicial 
records  of  state  courts,  the  presiding  judge  or  magistrate  can  alone 
certify,  and  the  record  is  not  well  proved  by  a  certificate  of  any 
other  judge  of  the  same  court,  although  of  equal  authority  and  rank 
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within  the  state.  Huie  v.  Devore,  138  App.  Div.  677;  Morris  v. 
Patcliin,  24  IST.  Y.  394.  If  the  transcript  offered  is  that  of  a 
judgment  of  a  justice  of  the  peace,  his  jurisdiction  both  of  the 
person  and  of  the  subject-matter  must  be  established,  and  a  cer- 
tificate of  the  justice  that  the  attestation  is  in  due  form  does  not 
cure  defects.  Huie  v.  Devore^  ante;  Tuttle  v.  Robinson,  91  Hun, 
187;  People  ex  rel.  Batchelor  v.  Bacon,  37  App.  Div.  414. 

"If  the  officer,  or  the  court,  body,  or  board,  in  whose  custody 
an  original  paper,  specified  in  the  last  section,  is  required  to  be, 
by  the  laws  of  the  state,  or  of  another  state,  or  of  the  United 
States,  or  of  a  territory  thereof,  or  of  a  foreign  country,  has,  pur- 
suant to  those  laws,  an  official  seal,  the  certificate  must  be  attested 
by  that  seal.  If  the  certificate  is  made  by  the  clerk  of  the  county, 
within  the  state,  it  must  be  attested  by  the  seal  of  the  county." 
Id.  §  958. 

"The  last  section  does  not  require  the  seal  of  a  court  to  be 
affixed  to  a  certified  copy  of  an  order,  or  of  a  paper  filed  therein, 
or  entry  made,  where  the  copy  is  used  in  the  same  court,  or  before 
an  officer  thereof;  or,  in  the  supreme  court,  where  it  is  used  in  a 
circuit  court,  or  a  court  of  oyer  and  terminer."    Id.  §  959. 


County  Clerk's  Certificate  to  a  Copy  of  a  Record. 

State'  of  New  Yoek,) 
coujn'ty  of    ,\ 

I,  M.  W.,  clerk  of  the  county  of ,  and  of  the  Courts 

of  Record  for  said  county,  do  hereby  certify  that  I  have  compared 
the  foregoing  copy  of  a ,  ( and  of  the  indorsement  there- 
upon) with  the  original of  the  same  as  filed  in  the  clerk's 

office  of  said  county,  and  that  it  is  a  correct  transcript  therefrom, 
and  of  the  whole  of  said  original. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  have  caused  the  seal  of  the  Courts,  and  county 

[l.  s.]      to  be  hereunto  affixed,  this day  of , 

1914. 

M.  W. 
County  Clerk. 
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Toivn  Cleric's  Certificate  of  a  Copy  of  a  Paper. 


State  of  New  York, 

C0U2s"TY   OF     , 

ToWIf  OF    


ss. 


I,  0.  A.,  town  clerk  of  the  town  of ,  aforesaid,  do 

hereby  certify  that  I  have  compared  the  foregoing  copy  of  a  (chat- 
tel mottgage),  and  of  the  indorsements  thereon,  with  the  original 
(mortgage)  now  on  file  in  the  ofiice  of  the  clerk  of  said  town,  and 
that  it  is  a  correct  transcript  of  such  original  (chattel  mortgage) 
and  of  the  said  indorsements,  and  of  the  whole  of  said  original 
(mortgage)  and  indorsements. 

In  Witness  Wheeeof,  I  have  hereunto  set  my  hand 

this day  of ,  19 . . . 

C.  A. 
Town  Clerk,, 

Where  the  official  character  of  the  clerk  is  not  stated  in  the  body 
of  the  certificate,  as  in  the  preceding  forms,  the  clerk  should  add 
his  official  title  to  his  name.  When  the  certificate  shows  the 
officer's  character,  that  will  be  prima  facie  evidence  that  he  is 
such  officer.  Thumian  v.  Cameron,  24  Wend.  87.  But  if  the 
certificate  does  not  show  the  official  character  of  the  person  who 
signs  the  certificate,  that  fact  may  be  shown  by  other  evidence. 

The  certificate  must  conform  to  the  requirements  of  the  statute 
in  relation  to  the  matters  which  are  required  to  appear  in  it,  or  it 
will  not  be  sufficient  to  authorize  the  reading  of  the  copy  of  the 
certified  paper  in  evidence. 

Where  proofs  by  certified  copies  of  papers  are  substituted 
for  common-law  evidence,  all  the  forms  directed  by  the  statute, 
whether  preliminary  or  substantial,  must  be  strictly  complied 
with.    Rogers  v.  Jackson,  19  Wend.  383,  385. 

A  justice's  official  certificate  of  a  judgment  is  evidence  for  him- 
self equally  with  other  persons.  Maynard  v.  Thompson,  8  Wend. 
393. 

It  must  be  remembered,  however,  that  the  report  or  certificate 
of  an  officer  is  evidence  only  of  the  facts  which  he  is  by  law 
required  or  authorized  to  certify.  Board  of  Water  Comrs.  of 
Cohoes  V.  Lansing,  45  E".  Y.  19. 
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A  copy  of  a  notice  of  a  mechanic's  lien,  in  which  the  signatures 
are  not  proved  or  acknowledged,  is  not,  though  certiiied  by  the 
county  clerk,  adnaissible  as  evidence  of  the  due  filing  of  the  proper 
notice  of  lien.  Sampson  v.  Buffalo,  N.  Y.  &  P.  B.  R.  Co.  2 
Hun,  512.  Under  the  provisions  of  Laws  of  1906,  chapter  240, 
certified  copies  of  the  journals  of  the  two  houses  of  the  legislature 
certified  by  the  respective  clerks  of  the  senate  and  assembly,  are 
competent  evidence  for  the  purpose  of  showing  that  the  requisite 
number  of  members  were  present  and  voted  for  a  bill.  Matter  of 
Siichney,  185  JST.  Y.  107.  Where  the  certificates  of  the  pre- 
siding officers  of  the  two  branches  of  the  legislature  fail  to  show 
that  a  statute,  was  passed  by  the  requisite  three-fifths  vote,  resort 
may  be  had  to  the  journals  of  the  two  houses  to  establish  the  con- 
stitutionality of  the  statute.  Matter  of  Weeks,  109  App.  Div. 
859 ;  afiirmed  without  opinion  in  185  N".  Y.  541.  Exhibits  in  a 
foreign  language,  not  translated  into  English,  are  inadmissible  in 
evidence.  Brummcr  v.  George  B.  VanCleve  Co.  105  N.  Y.  Supp. 
3.  The  transcript  from  a  stenogTapher's  minutes  of  an  alleged 
confession  is  properly  admitted  in  evidence  where  the  stenographer 
swore  that  the  transcript  had  been  compared  with  the  original 
stenographic  notes  and  that  it  was  correct ;  that  in  taking  the 
stenographic  notes  the  questions  and  answers  were  correctly  taken ; 
that  while  some  of  the  questions  and  answers  could  be  remembered 
in  part,  the  stenographer  could  not  remember  the  questions  and 
answers  in  full  without  referring  to  the  notes,  no  demand  being 
made  that  the  stenographer  should  proceed  and  answer  further 
as  to  the  particular  questions  and  answers  that  were  remembered. 
People  V.  Bandazzio,  194  N.  Y.  147;  People  v.  Strollo,  191  N. 
Y.  42. 

§  13.  Judicial  Documents. 

Judicial  documents  may  be  divided  into:  First.  Judgments, 
decrees  and  verdicts.  Secondly.  Depositions  and  inquisitions, 
taken  in  the  course  of  legal  proceedings.  Thirdly.  Writs,  sum- 
monses,  attachments,  warrants,  pleadings,  complaints  and  answers, 
etc.,  which  are  incident  to  legal  proceedings. 

With  respect  to  judgments,  decrees  and  verdicts,  may  be  con- 
sidered: First.  Their  admissibility  and  effect.  Secondly.  The 
means  of  proving  them.  Thirdly.  The  mode  of  answering  such 
evidence. 
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Judgments,  verdicts,  etc.— In  treating  of  the  admissibility  and 
effect  of  judgments  and  verdicts,  it  is  important  to  consider,  in 
the  first  place,  for  what  purpose  a  judgment  or  verdict  is  offered 
in  evidence ;  whether  with  a  view  to  establish  the  mere  fact  that 
such  a  verdict  was  given  or  such  a  judgment  rendered,  and  those 
legal  consequences  which  flow  from  that  fact;  or,  secondly,  with 
a  view  to  a  collateral  purpose ;  that  is,  not  to  prove  the  mere  fact 
that  such  a  judgment  has  been  rendered,  and  so  as  to  let  in  all  the 
necessary  legal  consequences  of  that  judgment,  but  as  a  medium 
of  proving  some  fact  as  found  by  the  verdict,  or  upon  the  supposed 
existence  of  which  the  judgment  is  founded.  For  establishing 
the  fact  that  such  a  verdict  has  been  given,  such  a  judgment  ren- 
dered, and  all  the  legal  consequences  of  such  a  judgment,  the 
judgment  itself  is  invariably  not  only  admissible  as  the  proper 
legal  evidence  to  prove  the  fact,  but  usually  conclusive  evidence 
for  that  purpose ;  for  it  must  be  presumed  that  the  court  has  made 
a  faithful  record  of  its  own  proceedings. 

A  transcript  of  a  judgment  is  not  sufficient  proof  of  the  judg- 
ment, but  the  judgment-roll  is  necessary.  Lauby  v.  Oill,  86  N.  Y. 
Supp.  718.  The  rule  that  a  party  may  not  impeach  his  own 
witness  does  not  extend  to  documents.  Mischner  v.  Altman,  145 
App.  Div.  251.  In  a  court  of  inferior  jurisdiction  where  no  formal 
judgment  is  entered  other  than  the  indorsement  of  the  justice  on 
the  papers,  it  is  proper  to  examine  the  records  in  a  subsequent 
action  to  discover  what  disposition  has  actually  been  made  of  a 
case.  New  England  Furniture  Co.  v.  Joseph,  128  IST.  Y.  Supp. 
93.  And,  in  the  next  place,  the  mere  fact  that  such  a  judgment 
was  given  can  never  be  considered  as  an  act  done  between  third 
persons  or  strangers,  being  a  thing  done  by  public  authority; 
neither  can  the  legal  consequences  of  such  a  judgment  be  so  con- 
sidered ;  for,  where  the  law  gives  to  a  judgment  a  particular  opera- 
tion, that  operation  is  properly  shown  and  demonstrated  by  means 
of  the  judgment,  which  is  no  more  a  transaction  between  strangers 
and  third  persons  than  the  law  which  gives  it  force. 

But,  with  reference  to  any  fact  upon  whose  existence  the  judg- 
ment is  founded,  the  proceeding  may  or  may  not  be  a  thing  trans- 
acted between  strangers  and  third  persons,  according  to  the  cir- 
cumstances of  the  case.  For  instance,  if  B.,  being  indicted,  is 
convicted  of  beating  A.,  the  record  of  the  judgment  would  be  in- 
controvertible evidence  of  the  fact  that  B.  had  been  so  convicted ; 
it  would  be  conclusively  presumed  that  the  court  had  kept  a  faith- 
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ful  record  of  its  own  proceedings.  It  would  also  be  conclusive 
as  to  all  the  legal  consequences  of  such  conviction.  For  instance, 
one  of  such  legal  consequences  is  that  B.  shall  not  be  punished  a 
second  time  for  the  same  offense;  and,  consequently,  the  record 
would  be  conclusive,  when  shown  to  the  court,  to  protect  him  from 
a  second  prosecution  for  the  same  offense.  So,  if  B.  had  been 
acquitted,  and  had  brought  an  action  against  A.  for  a  malicious 
prosecution,  it  would  have  been  necessary  to  prove  the  fact  of 
acquittal;  and  here,  again,  the  record  would  have  been  conclusive 
evidence  to  show  that  fact.  Bvit  next  suppose,  that  upon  B.'s 
conviction,  A.  had  brought  an  action  to  recover  damages  for  the 
assault,  and  had  offered  to  prove  the  assault  by  the  record  of  con- 
viction, he  would  then  be  offering  the  judgment,  not  with  the 
view  to  prove  the  mere  fact  of  conviction,  or  to  establish  any  legal 
consequence  to  be  derived  from  it,  but  for  a  collateral  purpose; 
that  is,  to  prove  the  fact  upon  whose  supposed  existence  the  judg- 
ment was  founded,  with  respect  to  such  facts;  that  is,  the  facts 
upon  which  such  judgment  professes  to  be  founded,  and  then  the 
j  udgment  may  or  may  not  be  evidence,  according  to  circumstances,, 
considering  the  nature  of  the  facts  themselves,  and  the  parties. 
The  minutes  of  evidence  upon  a  former  trial  are  not  admissible 
for  the  purpose  of  contradicting  a  witness  without  verification  or 
legal  proof  as  to  their  correctness.  Jaffe  v.  Pennsylvania  R.  R^ 
Co.  97  IST.  Y.  Supp.  1037.  Upon  a  second  trial  of  an  action  in 
a  justice's  court,  the  minutes  of  the  justice  on  the.  former  trial  will 
be  excluded.    McRavy  v.  Barto,  114  App.  Div.  262. 

A  record  is  in  no  case  direct  and  positive  evidence  of  any  fact 
which  it  recites,  as  having  been  found  by  a  jury,  or  otherwise 
ascertained ;  it  is  in  the  nature  of  presumptive  evidence  only,  for 
even  the  jury  who  found  the  facts  may  have  acted  upon  mere 
presumption,  without  the  aid  of  any  direct  evidence.  If,  there- 
fore, no  rule  of  policy  intervened,  no  verdict  could  ever  establish 
any  more  than  that  the  jury,  in  the  particular  case,  presumed, 
from  some  evidence  or  other,  that  the  fact  was  true.  A  judgment- 
roll  not  pleaded  but  received  in  evidence  without  objection,  and 
considered  by  the  court  only  for  a  particular  purpose,  cannot  be- 
relied  upon  except  so  far  as  the  court  has  considered  it,  and  es- 
tablished no  more  than  the  effect  so  given  to  it.  Hofferberth  v.. 
Myers,  71  App.  Div.  377;  Fritz  v.  Tompkins,  168  W.  Y.  524.. 
A  judgment-roll  in  a  former  action  to  establish  a  fraudulently 
destroyed  will,  in  which  the  plaintiff  failed  because  unable  to  es- 
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tablish  it  by  two  necessary  witnesses,  is  not  competent  evidence 
between  the  parties  in  a  subsequent  action  for  partition,  for  the 
purpose  of  establishing  the  intestacy  of  the  ancestor.  Whitney  v. 
^Vhitneij,  171  K  Y.  176.  But  public  policy  requires  that  limits 
should  be  opposed  to  the  continuance  of  litigation  upon  the  same 
subject-matter,  and,  therefore,  the  law  will  not  permit  a-  matter, 
which  has  once  been  solemnly  decided  by  a  court  of  competent  ju- 
risdiction, to  be  again  brought  into  litigation  between  the  same  par- 
ties or  their  representatives.  Consequently,  a  judgment  between 
the  same  parties,  upon  the  same  subject-matter,  is  usually  con- 
elusive,  as  to  private  rights.  Brown  v.  Mayor,  66  IST.  Y.  385  j 
Blair  v.  Bartlett,  75  N.  Y.  150 ;  Kreheler  v.  Bitter,  62  IST.  Y.  372  • 
Barr  v.  Bigler,  16  Abb.  177 ;  Maltonnier  v.  Dimmich,  4  Barb. 
566;  White  v.  Coatsworth,  6  IST.  Y.  137;  Smith  v.  Hemstreet,  54 
N.  Y.  644;  Castle  v.  Noyes,  14  N.  Y.  329;  Tusha  v.  O'Brien,  68 
Is^.  Y.  446. 

On  the  other  hand,  it  is  an  elementary  rule  of  law  and  a  prin- 
ciple of  justice,  that  no  man  shall  be  bound  by  the  act  or  admis- 
sion of  another  to  which  he  was  a  stranger ;  and  consequently  no 
one  ought  to  be  bound,  as  to  a  matter  of  private  right,  by  a  judg- 
ment or  a  verdict  to  which  he  was  not  a  party,  where  he  could 
make  no  defense,  from  which  he  could  not  appeal,  and  which  may 
have  resulted  from  the  negligence  of  another,  or  may  even  have 
been  obtained  by  means  of  fraud  and  collusion.  Knauth  v.  Bas- 
sett,  34  Barb.  31;  Yorhs  v.  Steele,  50  Barb.  397;  Eliuood  v. 
Deifendorf,  5  Barb.  398 ;  Case  v.  Reeve,  14  Johns.  81 ;  Castle  v. 
Noyes,  14  K  Y.  329,  335. 

Under  the  old  rules  of  evidence,  such  a  judgment  or  verdict 
was  rejected  as  evidence,  because  it  might  have  been  founded  upon 
the  evidence  of  the  party  who  claims  a  benefit  from  it,  and  he 
would  thus  receive  the  advantage  which  would  result  from  his 
evidence,  when  he  could  not  be  a  witness  in  the  action  in  which 
such  judgment  might  be  offered  as  evidence. 

This  rule  no  longer  exists,  since  either  party  may  be  a  witness, 
and  the  reason  of  the  rule  also  ceases.  But  there  is  another  rule 
which  operates  to  exclude  such  a  verdict  or  judgment  as  evidence, 
on  a  matter  of  private  right,  which  is  this:  a  person  who  could 
have  received  no  prejudice  from  the  verdict,  had  it  been  given  the 
contrary  way,  shall  not  derive  any  benefit  from  it  when  it  turns 
out  to  be  in  his  favor,  and  because  a  judgment  operates  by  way  of 
estoppel,  and  estoppels  must  be  founded  upon  mutuality.     Booth 
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V.  Powers,  56  N".  Y.  22 ;  Furlong  v.  Banta,  80  Hun,  248.  It  is, 
therefore,  the  generally  recognized  rule  that  to  render  a  judgment 
roll  admissible  in  evidence  for  the  purpose  of  concluding  the  par- 
ties as  to  the  facts  litigated  in  the  former  action,  it  is  not  sufficient 
that  the  facts  or  issue  should  be  the  same  in  both  actions ;  in  addi- 
tion thereto,  the  parties  in  the  second  action  must  have  been  parties 
in  the  first  action,  or  their  privies,  and  the  judgment  therein  con- 
clusive as  to  both  parties.  Ih.  A  party  who  relies  upon  a  judg- 
ment for  proof  of  a  material  fact  at  issue  in  an  action  must  show 
that  the  question  at  issue  in  the  pending  suit  was  litigated  and 
determined  in  the  action  in  which  the  former  judgment  was  ren- 
dered. CuccuruUo  V.  Societa  Italiana  di  Mutuo,  etc.  102  App. 
Div.  277;Rudd  v.  Cornell  171  IST.  Y.  114:  ■  Bell  v.  Merrifield,  109 
N".  Y.  202 ;  Converse  v.  SicJdes,  146  IST.  Y.  200. 

A  former  judgment  concludes  the  party  only  in  the  character 
in  which  he  was  sued;  and,  therefore,  a  judgment  for  or  against 
an  executor,  administrator,  assignee  or  trustee,  as  such,  presump- 
tively does  not  preclude  him  in  a  different  cause  of  action,  affect- 
ing him  personally,  from  disputing  the  findings  or  judgment, 
though  the  same  questions  are  involved.  Collins  v.  Hudorn,  135 
1ST.  Y.  320 ;  Furlong  v.  Banta,  80  Hun,  248. 

In  the  absence  of  fraud  or  collusion,  a  judgment  establishing 
between  the  parties  to  it  the  relation  of  debtor  and  creditor  and 
fixing  the  amount  of  the  indebtedness  is  conclusive,  even  as  against 
strangers,  where  a  contest  is  made  with  reference  to  property  or 
rights  to  property  of  the  debtor.  Decker  v.  Decker,  108  N.  Y. 
128;  Ledoux  v.  Bank  of  America,  24  App.  Div.  123;  Candee  v. 
Lord,  2  ~S.  Y.  269.  In  the  case  last  cited  the  reason  of  the  rule 
is  given,  and  it  is  there  said  that  "in  creating  debts  or  establishing 
the  relation  of  debtor  and  creditor,  the  debtor  is  accountable  to 
no  one  unless  he  acts  mala  fide.  A  judgment,  therefore,  ob- 
tained against  the  latter  without  collusion  is  conclusive  evidence 
of  the  relation  of  debtor  and  creditor  against  others:  First, 
because  it  is  conclusive  between  the  parties  to  the  record,  who,  in 
the  given  case,  have  the  exclusive  right  to  establish  it ;  and,  second, 
because  the  claims  of  other  creditors  upon  the  debtor's  property 
are  through  him  and  subject  to  all  previous  liens,  preferences  or 
conveyances  made  by  him  in  good  faith.  Any  deed,  judgment 
or  assurance  of  the  debtor,  so  far,  at  least,  as  they  conclude  him, 
must  estop  his  creditors  and  all  others.  Consequently,  neither 
a  creditor  nor  stranger  can  interfere  in  the  hona  fide  litigation  of 
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the  debtor,  or  retry  his  cause  for  him,  or  question  the  effect  of  the 
judgment  as  a  legal  claim  upon  his  estate.  A  creditor's  right,  in 
a  word,  to  impeach  the  act  of  his  debtor,  does  not  arise  until  the 
latter  has  violated  the  tacit  condition  annexed  to  the  debt,  that  he 
has  done  and  will  do  nothing  to  defraud  his  creditors." 

On  the  other  hand,  a  judgment  between  parties  to  a  conveyance 
or  mortgage,  which  affirms  the  validity  of  the  deed  or  mortgage, 
whether  obtained  by  default  or  upon  litigation,  especially  where 
the  exact  issue  whether  or  not  it  was  a  fraud  upon  creditors  was 
not  presented  by  the  pleadings  and  decided,  does  not  preclude  a 
creditor,  not  a  party  to  the  action,  from  subsequently  assailing 
the  original  transaction  as  in  fraud  of  his  rights  as  a  creditor. 
Broohs  V.  ^Vilson,  125  ^.  Y.  256. 

The  admissibility  and  effect  of  a  verdict  or  judgment  is  now 
to  be  considered,  with  a  view  to  the  proof  of  the  judgment  itself 
as  a  fact  and  its  legal  consequences.  A  judgment  which  was 
rendered  by  a  person  who  had  competent  authority  to  do  so  is 
evidence  to  protect  him  against  all  actions  for  any  matter  judi- 
cially done  within  the  scope  of  that  authority.  For  his  immunity 
is  a  legal  consequence  of  his  acting  in  that  situation,  and  the 
judgment  is  offered,  not  to  prove  the  truth  of  the  facts  upon  which 
it  is  founded,  since,  with  a  view  to  such  a  defense,  the  truth  of 
those  facts  is  not  material,  but  in  order  to  prove  the  fact  of  a  judg- 
ment rendered  by  a  competent  authority,  and  so  to  establish  the 
immunity  of  the  judge,  which  is  a  legal  consequence  of  the  judg- 
ment. Horton  v.  Auchmoody,  7  Wend.  200 ;  Bobbins  v.  Gorhanij 
26  Barb.  586,  8.  C,  25  N.  Y.  588 ;  Mather  v.  Hood,  8  Johns.  44; 
Weaver  v.  Devendorf,  3  Denio,  117. 

There  are  other  cases  in  which  a  judgment  is  allowed  to  operate 
in  favor  of  one  who  was  not  a  party  to  the  action. 

In  an  action  by  A.  against  a  sheriff  or  a  constable,  for  wrong- 
fully and  unlawfully  taking  and  selling  his  goods,  the  defendant 
may  give  in  evidence  a  judgment  against  A.  in  favor  of  B.,  a  third 
person,  and  also  prove  that  he,  the  officer,  by  virtue  of  an  execution 
issued  upon  that  judgment,  seized  the  goods  in  question,  because 
they  were  the  property  of  A.,  and  liable  to  be  sold  on  execution. 
So,  in  an  action  by  A.  against  a  constable  for  selling  his  goods, 
the  officer  may  show  in  evidence  a  judgment  rendered  against  B., 
and  that  the  property  belonged  to  him,  and  that  such  property 
was  sold  upon  such  execution. 

A  ju.dgment  on  contract  against  several  partners,  is  prima  facie 
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evidence  for  one  of  the  partners  against  the  otliers,  to  prove  their 
liability  to  contribution.  So,  in  an  action  against  a  principal  for 
the  negligence  of  his  agent,  the  recovery  in  the  former  action,  if 
their  is  one,  is  evidence,  in  an  action  by  the  principal  against  the 
agent,  not  to  prove  the  negligence,  but  to  show  the  amount  which 
the  principal  has  suffered  from  such  negligence;  the  negligence, 
however,  must  be  proved  by  evidence  other  than  the  judgment. 
So  a  verdict  and  judgment  in  a  former  cause,  between  other  par- 
ties, is  admissible,  for  the  purpose  of  introducing  evidence  to 
show  that  a  witness  gave  evidence,  on  such  former  trial,  which 
was  directly  contrary  to  what  he  swears  on  the  present  trial. 

It  has  been  laid  down  by  great  authority  that,  in  civil  actions, 
the  judgment  of  a  court  of  concurrent  jurisdiction  directly  upon 
the  point,  is,  as  a  plea  or  answer,  a  bar,  and  as  evidence,  conclu- 
sive between  the  same  parties  upon  the  same  matter  directly  in 
question,  in  another  court;  and  that  the  judgment  of  a  court  of 
exclusive  jurisdiction  is,  in  like  manner,  conclusive  upon  the  same 
matter,  coming  incidentally  in  question  in  another  court,  between 
the  same  parties,  for  a  different  purpose.  But,  that  the  judgment 
of  a  court  of  concurrent  or  exclusive  jurisdiction  is  not  evidence 
of  any  matter  which  comes  collaterally  in  question,  though  within 
their  jurisdiction,  nor  of  any  matter  to  be  inferred  by  argument 
from  such  judgment. 

The  principal  position  amounts  to  this :  that  no  matter,  once 
litigated  and  determined  by  a  court  of  competent  authority,  shall 
be  brought  a  second  time  into  controversy  between  the  same  par- 
ties. 

It  is  essential,  then,  to  consider  the  five  following  points,  viz. : 
The  identity  of  the  parties ;  the  identity  of  the  matter  litigated ; 
the  nature  and  manner  of  the  adjudication ;  the  application  of  the 
adjudication  to  the  fact  to  be  proved;  and  the  effect  of  the  judg- 
ment. 

First,  then,  as  to  the  identity  of  the  parties.  The  general  rule 
is,  that  no  one  can  be  bound  by  a  verdict  or  judgment,  unless  he 
was  a  party  to  the  action,  or  is  in  privity  with  the  party,  or  pos- 
sesses the  power  of  making  himself  a  party;  for,  otherwise,  he 
has  no  power  of  cross-examining  the  witnesses,  or  of  adducing 
evidence  in  furtherance  of  his  rights;  nor  could  be  challenge 
jurors,  or  appeal  from  the  judgment ;  in  short,  he  is  deprived  of 
the  means  provided  by  law  for  ascertaining  truth  and  excluding 
error,  and,  consequently,  it  would  be  repugnant  to  the  first  prin- 
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ciples  of  justice  that  he  should  be  bound  by  the  result  of  an  inquiry 
to  which  he  was  altogether  a  stranger. 

But  one  who  claims  in  privity  with  another  is  in  the  same  situ- 
ation with  the  latter,  as  to  any  verdict  or  judgment,  either  for 
or  against  him,  whether  he  claims  as  privy  in  blood  or  estate,  or 
as  privy  in  law.  Accordingly,  the  heir  may  give  in  evidence  a 
verdict  for  his  ancestor ;  and  a  verdict  against  the  ancestor  binds 
the  heir.  But,  although  a  verdict  and  judgment  is  evidence  for 
one  claiming  in  privity  with  him,  this  must  be  understood  of  a 
claim  acquired  subsequently  to  the  verdict.  If  a  party,  after  a 
verdict  and  judgment  against  him,  assigns  his  interest,  the 
assignee  is  bound  by  the  verdict  rendered  against  such  assignor. 
In  an  action  upon  a  promissory  note  or  upon  an  account,  if  the 
defense  is  payment,  and  there  is  evidence  given,  and  a  verdict  is 
rendered  in  favor  of  the  defendant,  such  verdict  will  be  conclu- 
sive against  any  person  to  whom  the  plaintiff  subsequently  trans- 
fers the  note  or  account. 

If  personal  property  is  sold  with  a  warranty  of  title,  and  an 
action  is  brought  against  the  vendee  by  a  third  person  who  claims 
title  to  it,  such  vendee  should  give  the  vendor  notice  of  the  pen- 
dency of  the  action,  and  request  him  to  defend  it;  if  he  defends 
the  action  and  fails,  or  if  he  refuses  to  defend  it,  after  such  notice, 
and  the  vendee  defends  as  well  as  he  is  able,  but  unsuccessfully, 
the  verdict  will  be  conclusive  against  the  vendor,  in  an  action  by 
the  vendee  against  him  for  the  failure  of  the  title.  Breivster  v. 
Countryman,  12  Wend.  446.  And  the  vendee  is  not  bound  to 
appeal  from  the  judgment  rendered  against  him  in  the  action  by 
such  third  person.  Ih.  A  record  of  recovery  in  a  former  action 
is  not  evidence  against  any  but  parties  or  privies  to  such  for- 
mer suit. 

If  the  former  judgment  was  recovered  against  a  person  who 
was  the  servant  of  the  party  against  whom  the  record  is  offered 
in  evidence,  it  will  not  be  admissible,  even  though  such  servant 
attempted  unsuccessfully  to  defend  in  that  character.  Alexander 
v.  Taylor,  4  Denio,  302. 

Secondly,  as  to  the  identity  of  the  fact.  It  is  essential  not 
only  that  the  parties  should  be  the  same,  but  that  the  same  fact 
should  have  been  in  issue  in  the  former  action;  for  if  it  was  not 
in  issue  the  court  or  jury  could  not  have  passed  upon  it;  nor 
could  there  have  been  any  appeal  from  the  judgment  rendered 
thereon. 
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A  verdict  for  tlie  same  cause  of  action  between  the  same  par- 
ties is  absolutely  conclusive.  And  the  cause  of  action  is  the  same, 
when  the  same  evidence  will  support  both  actions,  although  the 
actions  may  happen  to  be  different  in  form.  Thus  a  judgment 
in  trespass  will  be  a  bar  to  an  action  of  replevin  for  the  same 
goods.  And  a  verdict  in  trespass  or  trover  will  be  a  bar  to  an 
action  for  money  had  and  received  for  the  same  goods.  For  fur- 
ther explanation,  see  Foemee  Recoveey,  etc. 

Thirdly,  as  to  the  nature  and  manner  of  the  adjudication.  The 
judgment,  decree,  sentence  or  verdict  must  be  directly  upon  the 
precise  point;  and  it  is  not  evidence  of  any  matter  which  came 
collaterally  in  question,  although  it  was  within  the  jurisdiction  of 
the  court,  nor  of  any  matter  incidentally  cognizable,  nor  of  any 
matter  to  be  inferred  by  argument  from  the  judgment,  as  having 
constituted  one  of  the  grounds  of  the  judgment.  As  to  the  con- 
clusiveness of  a  fonner  recovery,  or  as  to  the  necessity  of  pleading 
it,  see  the  title  Foemee  Recoveey,  etc. 

A  judgment  in  a  criminal  prosecution  is  admissible  in  a  civil 
case  only  to  establish  the  fact  of  the  rendition  of  the  judgment, 
but  is  not  evidence  of  the  facts  upon  which  the  judgment  pro- 
ceeded, that  is,  of  the  guilt  of  the  accused.  And  this  because 
neither  the  parties,  nor  the  rules  of  decision,  nor  the  course  of 
proceedings,  are  identical  in  the  two  actions.  Wilson  v.  Marv- 
hattan  By.  Co.  2  Misc.  127.  For  example,  in  malicious  prosecu- 
tion an  aquittal  of  the  plaintiff,  though  an  indispensable  condition 
of  the  action,  is  not  evidence  of  his  innocence  between  the  parties. 
lb.  A  certified  copy  offered  by  plaintiffs  in  ejectment  of  part 
of  the  answer  of  defendants'  grantors  in  another  action,  and  re- 
ceived generally,  is  in  the  case  for  all  purposes,  and  inures  to  the 
benefit  of  the  defendants.  Balcer  v.  Duff,  136  App.  Div.  13  ;  Peo- 
ple ex  rel.  PerJcins  v.  Moss,  187  N.  Y.  410.  The  record  of  pro- 
ceedings in  a  foreign  court  of  limited  jurisdiction  being  offered 
in  evidence,  its  jurisdiction  is  open  to  collateral  inquiry ;  but,  this 
established,  full  faith  and  credit  must  be  given  to  its  decree. 
Matter  of  Curtiss,  134  App.  Div.  547;  Plant  v.  Harrison,  36 
Misc.  676.  A  judgment  of  a  court  of  general  jurisdiction  of  an- 
other state  is  entitled  to  the  benefit  of  the  presumption  of  juris- 
diction which  exists  in  favor  of  judgments  of  our  own  courts,  but 
the  want  of  jurisdiction  may  be  shown  by  extrinsic  evidence,  and 
even  a  recital  of  the  judgment  record  that  defendant  was  served 
or  appeared  by  attorney  or  of  any  other  jurisdictional  fact  is  not 
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conclusive  and  may  be  contradicted.  White  v.  Glover,  138  App. 
Div.  797 ;  Woodivorrd  v.  Mutual  Reserve  Life  Insurance  Co.  178 
]Sr.  Y.  485 ;  Hunt  v.  Hunt,  72  K  T.  217. 

§  14.  Private  Documents  or  Writings. 

Private  vpritings  and  entries,  with  a  view  to  their  operation  in 
evidence,  may  be  divided  into  two  classes.  In  the  first  class  are 
those  to  which  the  person  against  whom  they  are  offered  was  party 
or  privy.  In  the  second  class  are  entries  made  by  third  persons. 
And  these  writings  may  be  considered,  first,  with  respect  to  their 
nature,  admissibility  and  effect  in  evidence;  and,  secondly,  with 
respect  to  the  means  of  proof.  Documents  offered  in  evidence 
against  one  who  was  a  party  or  privy  to  them,  are  either  under  seal 
or  not  under  seal.  All  documents  to  which  a  person  was  party  or 
privy,  are  in  general  admissible  in  evidence  against  him,  since 
they  operate  as  acknowledgments  or  admissions  on  his  part,  or 
that  of  another  through  whom  he  claims  that  the  facts  contained 
in  them  are  true,  particularly  if  the  admission  was  against  the 
interest  of  the  party  so  making  it.  Though  the  recitals  in  letters 
to  plaintiffs,  who  sued  as  real  estate  brokers  for  commissions, 
written  by  a  tenant  they  claimed  to  have  procured  were  incompe- 
tent to  prove  the  facts  of  his  offer,  term,  rental,  etc.,  where  defend- 
ant had  proceeded  upon  the  lack  of  authority  on  the  part  of  plain- 
tiffs solely,  Held,  that  the  admission  of  the  latter  in  evidence  did 
not  require  a  reversal.  Pescia  v.  Societa  Co-operativea  Corleo 
nese  Francesco  Bentivegna,  91  App.  Div.  506 ;  McGean  v.  Man- 
hattan By.  Co.  117  ]Sr.  Y.  224.  Where  the  issues  in  an  action  to 
recover  rent  is  whether  there  was  an  oral  agreement  between  the 
lessee  and  his  lessors  that  he  shall  erect  at  his  own  expense  a  build- 
ing on  the  demised  premises  and  shall  be  allowed  as  compensation 
therefor  its  value  as  against  the  rents  to  accnie  during  the  last  two 
years  of  the  term,  it  is  error  to  reject  a  letter  offered  by  the  tenant, 
which  was  written  by  one  of  the  lessors,  and  tends  to  show  a  knowl- 
edge of  the  erection  of  the  building  under  some  such  arrangement 
as  that  claimed.  Chamberlain  v.  Iha,  181  W.  Y.  486.  Where  the 
evidence  of  the  parties  consist  of  their  own  testimony,  which  is 
at  variance,  a  letter  written  by  one  of  them  is  competent  on  be- 
half of  the  other  where  it  is  inconsistent  with  the  claim  asserted 
by  the  writer  on  the  trial.  Broadivell  v.  Conover,  186  N.  Y.  429. 
In  an  action  for  personal  injuries,  a  card  record  of  the  hospital 
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where  plaintiff  was  treated,  was  held  properly  excluded.  Meyer 
V.  Nassau  Electric  R.  Co.  152  App.  Div.  709. 

All  written  contracts  are  made  for  the  express  purpose  of  being 
afterward  used  as  evidence  of  the  contract;  the  only  difference 
between  sealed  and  parol  contracts  in  this  respect  being  this — 
that  the  former  are  more  solemnly  authenticated,  and  not  so  easily 
revoked.  So  essential  is  it  that  the  rights  of  men  should  be  evi- 
denced by  documents  of  this  nature,  that  the  law  itself  requires, 
in  many  instances,  the  evidences  of  a  deed  to  notify  and  establish 
the  particular  facts,  as  in  the  case  of  a  conveyance  of  lands,  etc. ; 
and  in  many  other  cases  a  written  contract  or  memorandum  is 
essential  to  the  validity  of  the  agreement,  as  in  the  case  of  con- 
tracts within  the  provisions  of  the  statute  of  frauds,  or  new  prom- 
ises to  revive  debts  barred  by  the  statute  of  limitations,  etc. 

As  a  general  rule,  an  admission  under  seal  is  conclusive  upon 
the  obligor,  and  estops  him  from  asserting  or  proving  to  the  con- 
trary. Thus  if  the  condition  of  a  bond  recites  that  a  particular 
suit  is  depending  in  a  particular  court,  the  obligor  is  estopped 
from  saying  that  there  is  no  such  suit  there.  So,  if  the  condition 
of  a  bond  be  to  perform  the  covenants  in  a  particular  indenture 
or  instrument,  he  is  estopped  from  saying  that  there  is  no  such 
instrument,  etc. 

But,  although  where  a  distinct  statement  of  a  particular  fact  is 
made  in  the  recital  in  a  bond  or  other  instrument  under  seal,  and 
a  contract  is  made  with  reference  thereto,  it  is  not  competent  to 
the  parties  bound  by  that  deed  to  deny  the  recital  in  an  action 
upon  it  between  them ;  and  although  the  same  rule  may  apply 
where  the  instrument  is  not  under  seal,  yet  in  an  action  not 
founded  on  the  instrument,  but  wholly  collateral  to  it,  the  parties 
are  not  so  bound,  even  in  an  action  between  themselves,  but  may 
show  the  circumstances  under  which  the  admission  was  made,  in 
order  to  prove  that  it  is  not  entitled  to  weight. 

Under  the  rules  of  pleading  established  by  the  Code,  matters 
of  defense,  by  way  of  estoppel,  must  be  pleaded. 

§  15.  Subscribing  Witnesses. 

It  was  at  one  time  an  elementary  rule  that  the  execution  of 
every  attested  instrument,  whether  under  seal  or  not,  must  be 
proved  by  the  subscribing  witness,  if  he  could  be  produced,  and 
was  capable  of  being  examined.     Jones  v.  Underwood,  28  Barb. 
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481 ;  Hodneth  v.  Smith,  2  Sweeny,  401 ;  41  How.  190 ;  10  Abb. 
N.  S.  86.  The  execution  of  a  sealed  agreement  could  not  be 
proved  by  the  evidence  of  one  of  the  parties  who  executed  it,  if 
there  was  a  subscribing  witness  (Jo7ies  v.  Underwood,  28  Barb. 
481),  and  the  most  deliberate  acknowledgment  of  a  sealed  instru- 
ment, if  made  out  of  court,  was  not  sufScient  to  dispense  with  the 
calling  of  a  subscribing  witness.  Fox  v.  Eeil,  3  Johns.  477; 
Henry  v.  Bislwp,  2  Wend.  575. 

But  an  admission  of  a  party  that  he  executed  a  bill  of  exchange 
or  a  promissory  note  dispensed  with  the  necessity  of  calling  a  sub- 
scribing witness  thereto  {Hall  v.  Phelps,  2  Johns.  451) ;  and  where 
an  instrument  was  not  under  seal,  and  was  merely  collateral  evi- 
dence, the  production  of  the  subscribing  witness  was  unnecessary. 
n.;  Bundle  v.  Allison,  34  K  Y.  180,  184.  The  same  rule  applied 
where  a  person,  present  at  the  execution  of  an  instrument,  but  not 
tben  called  as  an  attesting  witness,  subscribed  it,  as  such,  at  a 
time  subsequent  to  its  execution  {Henry  v.  Bishop,  2  Wend.  575 ; 
Hollenbaclc  v.  Fleming,  6  Hill,  303,  305) ;  or  where  a  person  put 
his  name  to  the  instrument  as  an  attesting  witiiess  without  the 
knowledge  or  consent  of  the  parties.  Sherivood  v.  Pratt,  63  Barb. 
137.  So  where  a  party,  claiming  a  beneficial  interest  under  a 
written  instrument,  produced  it  at  the  trial,  under  a  notice  for 
that  pui'pose,  he  could  not  insist  upon  proof  of  its  execution  by 
the  subscribing  witness,  or  in  any  other  manner,  if  the  interest 
claimed  was  of  an  abiding  nature  and  had  reference  to  the  sub- 
jest-matter  of  the  action.  Belts  v.  Badger,  12  Johns.  223 ;  Jach- 
san  V.  Kingsley,  17  Johns.  157. 

The  rules  in  relation  to  proof  of  an  attested  instrument  have 
lost  much  of  their  importance  in  actions  pending  in  a  justice's 
court.  The  statute  now  provides  that  "Except  in  case  of  written 
instruments,  to  the  validity  of  which  a  subscribing  witness  or  sub- 
scribing witnesses  is  or  are  necessary,  whenever,  upon  the  trial  of 
any  action,  civil  or  criminal,  or  upon  the  hearing  of  any  judicial 
proceeding,  a  written  instrument  is  offered  in  evidence,  to  which 
there  is  a  subscribing  witness,  it  shall  not  be  necessary  to  call  such 
subscribing  witness,  but  such  instrument  may  be  proved  in  the 
same  manner  that  it  might  be  proved  if  there  were  no  subscribing 
witness  thereto."  Laws  of  1883,  ch.  195.  To  prove  the  execution 
of  an  instrument  by  a  subscribing  witness,  it  is  necessary  to  show 
that  the  instrument  was  signed  in  the  presence  of  the  witnesses. 
Schaffer  v.  Emmons,  103  App.  Div.  399. 
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The  instruments,  to  the  validity  of  which  a  subscribing  witness 
is  necessary,  are  wills  and  codicils,  deeds  in  fee,  or  of  a  freehold 
estate,  including  jaowers  authorizing  the  execution  of  instruments 
granting  such  estates  contained  in  a  deed  or  will;  and  except  m 
case  of  wills  and  codicils,  an  acknowledgment  by  a  party,  duly 
certified,  dispenses  with  the  necessity  of  a  subscribing  witness. 
Where  a  deed  of  land  has  been  duly  acknowledged,  it  is  not  neces- 
sary for  the  purpose  of  proving  its  execution,  to  call  the  subscrib- 
ing witness,  though  there  appear  to  have  been  one.  Simmons  v. 
Havens,  101  X.  Y.  427.  It  follows  that  the  statute  renders  it 
unnecessary  to  call  a  subscribing  witness  except  to  prove  a  will  or 
codicil,  or  an  unacknowledged  deed ;  and  the  cases  are  rare  in 
which  either  wills  or  conveyances  of  land  are  offered  in  evidence 
in  a  justice's  court.  In  the  exceptional  cases  the  decisions  ren- 
dered before  the  enactment  of  the  statute  quoted  may  be  of  value. 

Proof  of  the  execution  of  an  instrument  by  a  subscribing  wit- 
ness will  be  dispensed  with,  when  such  witness  is  dead,  or  incom- 
petent to  give  evidence  on  account  of  insanity,  or  when  he  is  out 
of  the  country,  or  is  beyond  the  reach  of  a  subpoena  which  is  issued 
by  the  court  in  which  the  trial  is  had.  Cook  v.  Huster,  12  Johns. 
188;  Teall  v.  Van  Wych,  10  Barb.  377;  People  v.  Rowland,  5 
Barb.  449 ;  Hodnett  v.  Smith,  41  How.  190 ;  2  Sweeny,  401. 

If  the  subscribing  witness  is  incompetent  because  of  infamy,^ 
by  reason  of  his  conviction  of  a  felony,  he  need  not  be  called. 
So  if  he  is  out  of  the  reach  of  a  subpcena,  but  his  evidence  could 
be  taken  upon  a  commision,  the  party  is  not  required  to  take  his 
evidence  in  this  manner,  but  may  prove  the  instrument  in  the  same 
manner  as  though  there  were  no  subscribing  witness  to  it.  Glubh 
V.  Edwards,  2  Mo.  &  R.  300;  Teall  v.  Van  Wych,  10  Barb.  377; 
People  V.  Rowland,  5  Barb.  449.  And  proof  of  the  handwriting- 
of  such  subscribing  witness  is  enough  in  such  a  case.    lb. 

In  like  manner  proof  of  the  handwriting  of  attesting  witnesses 
may  be  received,  when  they  cannot  be  found  after  strict  and  dili- 
gent inquiry.  But  every  case  upon  this  subject  must  depend  upon 
its  own  peculiar  circumstances.  The  search  must  be  diligent,  and 
made  in  good  faith.  Diligent  inquiry  at  the  former  residence  of 
the  witness,  and  information  from  his  former  neighbors  as  to  his 
removal  and  place  of  settlement,  if  out  of  the  jurisdiction  of  a 
subpoena,  would  be  a  sufficient  excuse,  because  no  party  could 
reasonably  be  required  to  go  further  in  pursuit  of  a  witness  under 
such  circumstances.     Van  Dyne  v.  Thayre,  19  Wend.  162,  165. 
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Proof  that  the  subscribing  witness  himself  informed  a  party  that 
his  residence  was  out  of  the  State,  or  out  of  the  jurisdiction  of 
the  court,  is  sufficient  evidence  to  dispense  with  his  testimony. 
People  V.  Rowland,  5  Barb.  449. 

Absence  beyond  the  jurisdiction  of  the  process  of  the  court  is 
sufficient;  it  need  not  be  shown  that  he  is  out  of  the  State,  or  out 
of  the  country,  when  the  action  is  in  a  justices'  court,  if  he  is  be- 
yond the  reach  of  a  justice's  subpoena.  McPherson  v.  Rathbone, 
11  Wend.  96 ;  Teall  v.  Van  Wyck,  10  Barb.  377. 

The  search  and  inquiry  for  a  subscribing  witness  should  be 
made  in  proper  season ;  and  where  the  subscribing  witnesses  to  a 
written  contract,  on  which  the  plaintiff  sued,  were  the  sons  of  the 
defendant,  and  the  plaintiff  made  no  attempt  to  subpoena  them 
until  the  day  before  the  trial,  although  such  defendant  and  his 
sons  resided  sixteen  miles  from  the  place  of  trial;  this  was  held 
not  to  be  sufficient  diligence  to  dispense  with  the  subscribing  wit- 
nesses, notwithstanding  it  appeared  that  the  defendant  had  told 
a  falsehood  to  the  subpoenaing  party,  as  to  the  absence  of  the  wit- 
nesses. Mills  V.  Tiuist,  8  Johns.  121.  Due  diligence,  and  such  as 
would  govern  a  prudent  man  in  a  sincere  search  after  a  witness, 
•must  form  the  standard  in  these  cases.  Information  derived  from 
nobody  knows  whom,  or  belief  taken  up  upon  mere  conjucture,  is 
certainly  not  enough.     Yan  Dyne  v.  Thayre,  19  Wend.  162,  165. 

If  the  party  who  is  required  to  call  a  subscribing  witness  is 
guilty  of  collusion  in  keeping  him  out  of  the  way,  he  will  have 
to  make  a  clear  case  before  the  attesting  witness  will  be  dispensed 
with.  Clark  v.  Saunderson,  3  Binn.  195,  198;  Crosby  v.  Percy,  1 
Taunt.  365.  So,  on  the  other  hand,  where  it  is  shown  that  the 
witness  is  kept  out  of  the  way  by  the  party  against  whom  his  evi- 
dence is  to  be  given,  this  will  be  taken  into  the  account  in  de- 
termining whether  the  witness  may  be  dispensed  with.  Hill  v. 
Phillips,  5  Carr  &  Payne,  356.  And  where  a  plaintiff  made 
diligent  efforts,  in  due  season,  to  subpoena  a  subscribing  witness 
who  was  a  son  of  the  defendant,  and  who  was  kept  out  of  the  way 
of  the  subpoena  by  the  defendant  or  his  family,  the  plaintiff  was 
permitted  to  prove  the  instrument  without  calling  such  subscrib- 
ing witness.    lb.    And  see  Burt  v.  Walker,  4  B.  &  Aid.  697. 

An  instrument,  purporting  to  be  attested  by  a  subscribing  wit- 
ness may  be  proved  as  if  there  were  no  subscribing  witness,  where 
the  name  of  a  fictitious  witness  is  inserted  as  that  of  an  attesting 
witness ;  or  where  the  name  of  a  real  person  has  been  written  upon 


1962  GEJyTERAL  PEINCIPLES. 

the  instrument,  but  not  by  himself;  or  where  the  person  who  has 
put  his  name  as  attesting  witness  did  so  without  the  knowledge  or 
consent  of  the  parties  {Sherwood  v.  Pratt,  63  Barb.  137)  ;  or 
where  the  attesting  witness  on  being  called  denies  any  knowledge 
of  its  execution.  In  such  cases,  the  due  execution  of  the  instru- 
ment may  be  shown  by  proving  the  handwriting  of  the  party,  or  by 
his  admissions,  etc.  So  if  the  subscribing  witness  fails  to  estab- 
lish the  due  execution  of  the  instrument,  the  party  calling  him 
may  establish  the  fact  by  other  evidence.  Persons  who  were  pres- 
ent when  instruments  were  executed  by  a  person  since  deceased, 
and  who  are  able  to  give  such  evidence  as  would  be  required  from  a 
subscribing  witness  to  a  deed,  to  prove  its  execution,  cannot,  having 
given  such  evidence,  then  subscribe  as  witnesses,  so  as  to  make  the 
instruments  admissible  in  evidence  as  having  been  duly  proved  by 
subscribing  witnesses,  though  their  testimony  may  be  such  as  to 
make  the  instruments  admissible  otherwise,  as  by  common-law 
proof  of  execution.  Matter  of  Clute,  75  I^.  Y.  Supp.  1059 ; 
Hollenbeck  v.  Fleming,  6  Hill,  303  ;  Welch  v.  St.  Patrick's  Church, 
81  Hun,  372 ;  Henry  v.  Bishop,  2  Wend.  575.  A  notary  who  sub- 
scribes a  certificate  of  acknowledgment,  is  not  a  subscribing  wit- 
ness.   II). 

If  the  witness  recognizes  his  signature,  and  says  that  he  has  no 
recollection  of  the  fact  that  it  was  executed  in  his  presence,  but, 
that,  on  seeing  his  signature  to  it,  he  has  no  doubt  he  saw  it  exe- 
cuted ;  this  is  sufiicient  proof  of  the  execution.  Hall  v.  Luther,  13 
Wend.  491. 

If  there  are  several  attesting  witnesses,  the  absence  of  all  must 
be  accounted  for  before  evidence  of  handwriting  can  be  given. 
Jachson  v.  Gager,  5  Cow.  383 ;  Jackson  v.  Christman,  4  Wend. 
277.  But  when  the  absence  of  all  the  attesting  witnesses  is  ac- 
counted for,  it  will  be  sufficient  to  prove  the  handwriting  of  one 
of  them. 

If  there  are  several  subscribing  witnesses,  it  is  not  necessary  to 
call  more  than  one,  if  he  can  testify  to  sufficient  facts  to  make  tlie 
proof ;  but  if  he  cannot  prove  any  of  the  signatures  but  his  own, 
the  other  witnesses,  if  living,  and  competent  to  testify,  and  within 
reach  of  a  subpoena,  must  be  called,  or  their  absence  accounted  for. 
Jackson  y.  Le  Grange,  19  Johns.  386.  Before  the  execution  of  the 
instrument  can  be  established,  by  proving  the  signatures  of  the 
subscribing  witnesses,  their  absence  must  be  duly  accoTmted  for. 
Where  this  is  done,  it  will  be  sufficient  to  prove  the  signature  of  Ciq 
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subscribing  witness  alone;  it  is  not  necessary  to  prove  the  hand- 
writing of  the  party.  People  v.  Rowland,  5  Barb.  449 ;  8luby  v. 
CTiamplin,  4  Johns.  461;  Lush  v.  Druse,  4  Wend.  313.  But 
where  proof  of  the  signature  of  the  party  can  be  made,  it  is  always 
best  to  establish  that,  as  well  as  that  of  the  signature  of  the  attest- 
ing witness.     Jackson  v.  Waldron,  13  Wend.  183,  184,  197,  198. 

It  is  always  necessary  to  establish  the  identity  of  the  party,  and 
to  show  that  the  person  who  executed  the  instrument  is  the  party 
to  the  action,  or  the  person  to  be  charged.  Identity  of  name  will 
generally  be  prima  facie  evidence  that  the  party  to  the  action  is 
the  same  person  who  executed  the  instrument.  But  if  it  is  a  long 
time  since  the  signature  was  made,  or  if  the  name  is  a  very  com- 
mon one,  and  there  are  several  persons  of  the  same  name  in  the 
vicinity,  some  additional  evidence  of  identity  must  be  given. 

Where  a  written  instrument  is  proved  by  establishing  the  hand- 
writing of  a  deceased  witness,  the  opposite  party  may  attack  the 
character  of  such  witness  in  the  same  manner  as  though  he  were 
living,  and  had  testified  at  the  trial.  Losee  v.  Losee,  2  Hill,  609, 
612. 

§  16.  Handwriting. 

The  simplest  and  most  obvious  proof  of  handwriting  is  the  tes- 
timony of  a  witness  who  saw  the  paper  or  signature  actually  writ- 
ten. But  a  great  variety  of  cases  must  continually  occur  where 
such  a  direct  kind  of  evidence  cannot  possibly  be  procured.  The 
writing  may  be  secret  in  its  nature ;  or,  no  person  may  have  been 
present  at  the  time;  or,  if  a  person  was  present,  he  may  be  dead 
or  unknown.  In  this  deficiency  of  positive  proof,  the  best  evi- 
dence which  the  nature  of  the  case  admits  is  the  information  of 
witnesses  acquainted  with  the  supposed  writer,  who,  from  seeing 
him  write,  have  acquired  a  knowledge  of  his  handwriting ;  for,  in 
every  person's  manner  of  writing,  there  is  a  certain  distinct,  pre- 
vailing character,  which  may  be  discovered  by  observation,  and 
when  once  known,  may  be  afterward  applied  as  a  standard  to  try 
any  other  specimen  of  writing  whose  genuineness  is  disputed.  A 
witness  may,  therefore,  be  asked,  whether  he  has  seen  a  particular 
person  write;  and,  if  he  answers  in  the  affirmative,  he  may  fur- 
ther be  asked  whether  he  believes  the  paper  in  dispute  to  be  in 
his  handwriting.  This  course  of  examination  involves  two  ques- 
tions :    First,  whether  the  supposed  writer  is  the  person  of  whom 
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the  witness  speaks ;  and,  secondly,  if  he  is  the  person,  whether  he 
wrote  the  paper  in  dispute.  The  first  is  a  question  of  identity; 
the  second  a  question  of  judgment  or  a  comparison,  in  the  mind 
of  the  witness,  between  the  general  standard  and  the  writing  pro- 
duced. All  evidence  of  handwriting,  except  when  the  witness 
has  seen  the  document  actually  ^\Titten,  is  in  its  nature  compari- 
son. It  is  the  belief  which  a  witness  entertains  upon  comparing 
the  writing  in  question  with  an  exemplar  in  his  mind,  derived 
from  some  previous  knowledge.  This  kind  of  evidence,  like  all 
probable  evidence,  admits  of  every  possible  degree,  from  the  low- 
est presumption  to  the  highest  moral  certainty.  It  may  be  so 
weak  as  to  be  utterly  unsafe  to  act  upon;  or  so  strong  as,  in 
the  mind  of  any  reasonable  man,  to  produce  conviction.  The 
witness  may  have  been  in  the  constant  habit  of  seeing  the  person 
write,  day  after  day,  for  years  together,  on  common  transactions, 
and  in  the  course  of  important  business.  On  the  other  hand, 
it  may  be  found,  on  inquiry,  that  he  has  seen  him  write  only  a 
few  words,  many  years  ago,  or  perhaps  only  once;  or,  the  speci- 
mens which  he  saw  may  have  been  slight  and  imperfect,  made 
in  a  hurry,  at  distant  intervals,  or,  from  some  other  cause,  not 
the  fair  average  specimens  of  his  general  character  or  style  of 
writing,  but  deviating  from  the  general  form ;  in  which  cases,  the 
impression  on  the  mind  of  the  witness  would  be  imperfect,  faint 
and  inaccurate.  But  whatever  degree  of  weight  his  testimony 
may  deserve,  which  is  a  question  exclusively  for  a  jury,  or  the 
justice  sitting  in  their  place,  it  is  an  established  rule  that,  if  he 
has  seen  the  person  write,  he  will  be  competent  to  speak  to  his 
handwriting,  though  he  may  have  seen  him  write  only  once. 

Another  method  of  acquiring  a  knowledge  of  handwriting  is  by 
means  of  a  written  correspondence.  If  a  witness  has  received 
letters  on  subjects  of  business,  which  can  be  proved  to  have  been 
written  by  a  particular  person,  or  letters  of  such  a  nature  as 
make  it  probable  that  they  were  written  by  the  hand  from  which 
they  profess  to  come,  he  may  be  admitted  to  speak  to  that  person's 
handwriting.    Hammond  v.  Varian,  54  ~S.  Y.  398. 

It  is  universally  conceded  that  the  evidence  of  handwriting 
may  be  by  opinion  merely;  and  that  a  witness  who  has  either 
seen  the  party  \yrite,  or  who,  not  having  seen  him  write,  has  re- 
ceived letters  from  him  which  have  been  "acted  upon"  by  him 
as  genuine,  is  competent  to  give  an  opinion  as  to  his  handwriting. 
And  this  competency  is  not  affected  by  the  lack  of  frequency  of 
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observation,  the  length  of  time  which  has  elapsed  since  the  writ- 
ing was  seen,  or  the  slightness  of  the  correspondence,  although 
the  weight  of  the  opinion  will  of  course  depend  much  upon  these 
■circumstances.  Miles  v.  Loomis,  75  N.  Y.  288.  The  opinion 
of  the  ordinary  witness  founded  only  upon  a  mental  comparison 
of  the  disputed  writing  with  a  single  signature  seen  by  him  twenty 
years  before  would  be  worth  little,  but  it  would  undoubtedly  be 
competent.  Ih.;  Jackson  v.  Van  Deusen,  5  Johns.  144;  Eagleton 
V.  Kingston,  8  Ves.  4Y3.  So,  where  an  expert  gives  an  opinion 
as  to  the  genuineness  of  a  signature,  but  gives  no  grounds  for 
Jiis  opinion,  his  testimony  is  of  little  weight.  Matter  of  Koch, 
S3  Misc.  153.  Letters  which  a  woman  plaintiff  in  an  action  for 
conversion  testified  on  cross-examination  that  she  did  not  write, 
and  which  an  expert  subsequently  testifies  are  in  her  hand- 
writing, are  not  competent  evidence,  where  they  do  not  relate  to  the 
transaction  out  of  which  the  action  grew,  and  have  no  relevancy  to 
the  action  except  to  discredit  plaintiff.  Lumley  v.  Torsiello,  69 
App.  Div.  76.  If  the  identity  of  the  writer  of  the  letters  is  estab- 
lished, the  witness  who  received  them  will  frequently  be  able  to  give 
more  satisfactory  evidence  than  one  who  has  seen  that  person  in  the 
act  of  writing;  for  the  latter  may  have  seen  him  write  but  seldom, 
and  on  occasions  not  calculated  to  excite  attention,  while  the 
other  may  have  had  frequent  opportunities  of  reperusing  the  let- 
ters, and  the  letters  themselves,  having  been  written  on  subjects 
of  business,  will  probably  have  more  consistency,  and  exhibit  a 
fairer  specimen  of  the  general  character  of  handwriting.  It  is 
not  necesary  that  the  witness  should  have  been  a  correspondent 
of  the  writer  to  render  him  competent  to  speak  to  handwriting,  if 
he  has  seen  specimens  of  his  writing  upon  which  he  has  acted,  and 
which  the  writer  recognized  as  his,  in  the  course  of  business. 

"There  is  some  difference  of  opinion  among  the  highest  courts 
of  the  several  States  concerning  the  extent  to  which  comparison 
of  handwritings  may  be  made  at  common  law.  The  rule  long 
established  in  England,  which  was  adopted  in  this  State  and  ex- 
isted until  the  enactment  of  the  statute  of  1880,  was  briefly  this: 
Whenever  it  was  relevant,  according  to  the  general  rules  of  evi- 
dence, to  prove  that  any  person  had  or  had  not  written  a  par- 
ticular paper,  such  proof  might  be  made  either  (1)  by  witnesses 
who  had  seen  the  paper  written,  or  to  whom  it  had  been  acknowl- 
edged, or  (2)  by  witnesses  familiar  with  the  handwriting  of  the 
person  charged  to  be  the  writer,  and  who  were  able  to  testify  from 
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their  familiarity  with  his  handwriting  to  a  belief  respecting  the 
genuineness  of  the  handwriting  in  question,  or  (3)  by  what  has 
come  to  be  known  as  comparison  of  hands,  which  could  be  made 
at  common  law  by  witnesses,  or  by  the  court  or  jury  without 
the  aid  of  witnesses,  between  the  disputed  writing  and  other  writ- 
ings already  in  evidence  for  other  purposes.  It  has  often  been 
pointed  out  that  the  second  class  of  evidence  above  mentioned  is, 
equally  with  the  third,  a  comparison  of  hands,  for  in  the  second 
class  the  witnesses  compare  the  disputed  writing  with  a  standard 
or  exemplar  present  in  their  own  minds.  It  has  never  been 
doubted,  however,  that  the  second  class  of  evidence  was  admissi- 
ble whenever,  within  the  accepted  rules  of  evidence,  it  became 
relevant  to  determine  whether  a  particular  person  wrote  a  dis- 
puted paper.  The  third  class,  consisting  of  direct  comparison 
made  by  or  in  the  presence  of  the  tribunal  charged  with  the  deter- 
mination of  the  fact,  was  limited  in  England  and  in  this  State 
to  comparison  between  documents  properly  in  evidence  for  other 
purposes.  Comparison  might  be  made  between  such  documents 
and  the  disputed  writing  in  order  to  determine  whether  the  writer 
of  the  other  documents  was  also  the  writer  of  the  disputed  paper; 
but  that  was  the  extent  of  the  rule.  ISTo  document  could  be  intro- 
duced merely  as  a  standard  of  comparison  with  the  disputed  writ- 
ing." Weener,  J.,  in  People  v.  Molineux,  168  N.  Y.  264,  320, 
321,  citing  Doe  v.  Neivton,  5  Ad.  &  El.  514;  Doe  v.  Suclcermore, 
5  Ad.  &  El.  703 ;  Van  Wyck  v.  Mcintosh,  14  IST.  Y.  439 ;  Dubois 
V.  Balcer,  30  K  Y.  355;  Randolph  v.  Loughlin,  48  N.  Y.  456; 
Miles  V.  Loomis,  75  X.  Y.  288;  People  v.  Truclc,  170  K  Y. 
203. 

The  rule  of  the  common  law  was  generally  felt  to  be  too  in- 
elastic, as  it  frequently  excluded  from  the  considc-ation  of  the 
court  testimony  which  common  experience  proved  to  be  helpful. 
For  the  purpose  of  enlarging  the  common-law  rule,  a  statute  was 
passed  providing  as  follows:  "Comparison  of  a  disputed  writ- 
ing, with  any  writing  proved  to  the  satisfaction  of  the  court  to 
be  genuine,  shall  be  permitted  to  be  made  by  witnesses  in  all 
trials  and  proceedings,  and  such  writings  and  the  evidence  of 
witnesses  respecting  the  same,  may  be  submitted  to  the  court  and 
jury  as  evidence  of  the  genuineness  or  otherwise,  of  the  writing 
in  dispute."    Laws  of  1880,  ch.  36,  §  1. 

This  statute  was  not  intended  to  limit  comparisons  which,  at 
common  law,  could  be  made  concerning  any  writing  relevant  to 
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the  issues,  to  writings  which  were  themselves  facts  in  issue.  People 
V.  Molineux,  168  I«r.  Y.  264.  But  there  was  a  dictu7n  in  a  sub- 
sequent case  from  which  such  rule  of  limitation  could  be  spelled 
out.  See  Peck  v.  Callaghan,  95  N.  Y.  Y3,  75.  To  avoid  such 
construction,  the  act  of  1880  was  amended,  by  substituting  for 
section  2,  which  merely  declared  that  "this  act  shall  take  effect 
immediately,"  the  following  provision :  "Section  2.  Comparison 
of  a  disputed  writing  with  any  writing  proved  to  the  satisfaction 
of  the  court  to  be  the  genuine  handwriting  of  any  person,  claimed 
on  the  trial  to  have  made  or  executed  the  disputed  instrument, 
or  writing,  shall  be  permitted  and  submitted  to  the  court  and 
jury  in  like  manner.  But  nothing  within  contained  shall  affect 
or  apply  to  any  action  or  proceeding  heretofore  commenced  or 
now  pending."    Laws  of  1888,  ch.  555. 

The  "disputed  writing"  referred  to  by  these  statutes  is  any 
writing  which  one  party  seeks  to  prove  as  the  genuine  handwrit- 
ing of  any  person,  and  which  is  not  admitted  to  be  such,  provided 
that  the  writing  is  not  inadmissible  under  other  rules  of  evidence. 
The  statute  has  neither  enlarged  nor  restricted  the  class  of  dis- 
puted writings  which  may  be  proved  upon  the  trial  of  an  issue. 
The  admissibility  of  such  disputed  writings  depends  upon  rules 
other  than  either  the  common-law  or  statutory  rules  respecting 
comparison  of  handwriting.  If  the  disputed  handwriting  is  itself 
either  a  fact  in  issue,  or  is  a  fact  relevant  to  the  issue,  it  may  be 
proved  by  the  means  pointed  out  by  the  statute.  If  it  is  neither 
in  issue  nor  relevant  to  the  issue,  it  must  be  excluded,  because,  ac- 
cording to  fundamental  rules,  it  can  have  no  bearing  upon  the 
controversy.    People  v.  Molineux,  168  IST.  Y.  264. 

The  words  of  the  statute,  "proved  to  the  satisfaction  of  the 
court,"  do  not  invest  the  trial  court  with  a  mere  personal  discre- 
tion which  is  to  be  exercised  without  reference  to  the  rules  of 
evidence,  nor  do  they  withdraw  from  the  jury  the  duty  of  passing 
upon  the  important  question  of  the  genuineness  of  the  standards 
of  comparison.  The  word  "court"  is  used  in  its  generic  sense 
and  includes  both  judge  and  jury  in  a  case  where  a  jury  is  pres- 
ent. As  the  statute  does  not  prescribe  the  precise  method  or 
degree  of  proof  necessary  to  establish  the  genuineness  of  a  writing 
for  the  purposes  of  comparison  with  a  disputed  writing,  it  is 
necessary  to  resort  to  the  general  rules  of  the  common  law  for 
onidance.  Under  these  rules,  the  genuineness  of  a  writing  may 
be  established  (1)  by  the  concession  of  the  person  sought  to  be 
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charged  witli  the  disputed  writing  made  at  or  for  the  purposes 
of  the  trial,  or  by  his  testimony;  (2)  or  by  witnesses  Avho  saw 
the  standards  written,  or  to  whom,  or  in  whose  hearing,  the  per- 
son sought  to  be  charged  acknowledged  the  writing  thereof;  (3)  or 
by  witnesses  whose  familiarity  with  the  handwriting  of  the  per- 
son who  is  claimed  to  have  written  the  standard  enables  them 
to  testify  to  a  belief  as  to  its  genuineness;  (4)  or  by  evidence 
showing  that  the  reputed  writer  of  the  standard  has  acquiesced 
in  or  recognized  the  same,  or  that-  it  has  been  adopted  and  acted 
upon  by  him  in  his  business  transactions  or  other  concerns.  In 
civil  cases,  the  genuineness  of  such  paper  must  be  established  by 
a  fair  preponderance  of  evidence.  The  sufficiency  of  the  proof 
given  of  the  genuineness  of  the  papers  offered  as  standards  is  a 
preliminary  point  to  be  determined,  in  the  first  instance,  by 
the  court  before  permitting  the  papers  to  go  to  the  jiiry.  If  the 
court,  having  regard  to  the  rules  above  stated,  adjudge  the  papers 
genuine,  it  then  becomes  the  duty  of  the  jury,  in  its  turn,  at 
the  proper  time,  before  making  comparison  of  a  disputed  writing 
with  the  standards,  to  examine  the  testimony  respecting  the  genu- 
ineness of  the  latter  and  to  decide  for  itself  whether  their  genu- 
ineness has  been  established.    People  v.  Molineux,  168  N.  T.  264. 

Comparisons  with  standards  produced  in  court,  whether  at 
common  law  or  under  the  statutes,  may  be  made  by  Avitnesses,  or 
by  the  court  or  jury  without  the  aid  of  witnesses.  Ih.;  Cobhett  v. 
Kilminster,  4  Fost.  &  Ein.  490 ;  Hickory  v.  United  States,  151 
U.  S.  303  ;  Merritt  v.  Campbell,  79  JST.  Y.  625. 

An  expert  opinion  as  to  handwriting  should  depend  not  so 
much  upon  mathematical  measurements  and  minute  criticisms  of 
lines,  nor  their  exact  correspondence  in  detail  when  placed  in 
juxtaposition  with  other  specimens,  as  upon  its  general  character 
and  features,  as  in  the  recognition  of  the  human  face.  Miles  v. 
Loomis,  75  JST.  T.  288 ;  Matter  of  AlUnger,  30  Misc.  187 ;  Green 
V.  Benham,  57  App.  Div.  9. 

Precisely  who  are  qualified  as  experts  in  handwriting  is  not 
defined  by  any  distinct  legal  rule.  Whether  one  is  qualified  de- 
pends upon  his  knowledge  of  the  given  subject  of  inquiry,  his 
experience  in  connection  with  it,  and  his  capacity  to  form  an 
opinion.  Bank  tellers  and  officers,  and  others  whose  daily  busi- 
ness and  duties  compel  them  to  scrutinize  and  examine  writings, 
are  always  allowed  to  testify  as  experts,  and  may  aid  a  jury  in 
making  comparison  of  handwriting  in  a  proper  case.     It  rests 
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with  the  trial  jiidge  to  determine  whether  the  particular  witness 
has  the  essential  qualifications.  Dresler  v.  Hard,  127  N.  Y.  235 ; 
People  V.  Fletcher,  44  App.  Div.  199.  Under  Laws  of  1880, 
chapter  36,  as  amended  by  Laws  of  1888,  chapter  555,  in  order  to 
justify  the  court  in  allowing  evidence  of  a  comparison  between  two 
signatures  the  standard  must  be  proved  to  the  satisfaction  of  the 
court  to  have  been  the  genuine  writing  of  the  person  who  it  is 
claimed  executed  the  disputed  instrument ;  this  being  a  question  of 
fact,  and  the  court  not  being  satisfied  that  the  standard  exhibited  is 
the  genuine  handwriting  of  the  person,  error  cannot  be  predicated 
of  refusal  to  receive  the  testimony  of  an  expert  concerning  the 
comparison.  Farrell  v.  Manhattan  By.  Co.  83  App.  Div.  393 ; 
People  V.  Molineux,  168  IST.  Y.  327. 

Where  a  signature  is  alleged  to  be  a  forgery,  the  defendant 
cannot  give  in  evidence  other  instruments  executed  by  him,  to 
enable  the  jury  to  compare  the  signatures  with  the  one  in  ques- 
tion. Van  Wyck  v.  Mcintosh,  14  IT.  Y.  439 ;  Hoyt  v.  Stuart, 
3  Bosw.  447.  And  if  a  witness  has  testified  to  the  genuineness 
of  a  signature,  he  cannot,  on  cross-examination,  for  the  purpose 
of  impeaching  him,  be  shown  other  signatures,  not  evidence,  nor 
in  issue  in  the  case,  and  be  asked  if  they  are  genuine,  with  a 
view  to  contracting  him,  if  he  is  mistaken  as  to  the  genuine- 
ness of  such  irrelevant  papers.  Ih.  But  questions  which  relate 
to  the  appearance  of  a  writing  may  be  asked,  as  where  a  witness 
is  asked  at  the  trial  whether  a  promissory  note  was  written  with 
the  same  ink,  including  the  body  of  the  instrument  and  the  sig- 
nature; or  whether  there  appears  to  be  an  erasure  on  the  note; 
or  whether  the  erasure  was  made  before  or  after  the  body  of 
the  note  was  written;  whether  either  of  the  edges  of  the  note 
were  cut  edges,  or  the  ordinary  foolscap  edges ;  and  all  such  ques- 
tions are  proper,  because  they  call  for  facts  which  are  apparent, 
and  which  the  party  has  a  right  to  prove,  if  material.  Dubois  v. 
Baker,  40  Barb.  557,  30  N.  Y.  355.  The  proof  of  such  facts  is 
not  proof  of  mere  matter  of  opinion.  Ih.  But  if  the  question, 
whether  the  erasure  was  made  before  or  after  the  body  of  the 
note  was  written,  is  a  matter  of  opinion,  it  is  a  question  upon 
which  a  bank  cashier  is  entitled  to  give  an  opinion  as  an  expert. 
Ih.  And  where  notes  and  receipts  of  a  party  are  in  evidence 
for  other  purposes  of  the  action,  and  conceded  to  be  genuine,  a 
witness  who  is  an  expert  may  state  in  what  respect  the  character 
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of  such  notes  and  receipts  differ  from  the  handwriting  of  an- 
other note,  whose  genuineness  is  questioned.     Ih. 

§  17.  Alteration  of  Written  Instruments. 

The  law  strictly  guards  the  rights  of  parties,  by  prohibiting  an 
unauthorized  alteration  of  written  instruments.  And,  if  either 
of  the  parties  to  such  an  instrument  makes  a  material  alteration 
in  it  after  its  execution  and  delivery,  such  alteration  will  render 
the  instrument  void,  although  there  are  two  exceptions  to  the  rule': 
one  is,  if  the  alteration  was  made  by  the  consent  of  the  other  party  ^ 
and  the  other  is,  whether  the  alteration  itself  is  an  immaterial  one, 
or  is  one  which  consists  in  merely  supplying  words,  which  the  law 
would  intend  in  the  absence  of  any  written  words.  Erasures  or 
alterations  are  sometimes  made  at  or  before  the  execution  of  an 
instrument;  and  at  other  times  they  are  made  afterward  by  con- 
sent. "Where  such  an  altered  instrument  is  offered  in  evidence,  it 
is  sometimes  made  a  question  whether  any  explanation  must  be 
made  by  the  party  offering  it,  as  to  such  alteration,  before  it  can 
be  given  in  evidence.  The  cases  have  not  been  entirely  consistent, 
upon  this  point. 

It  has  been  held  that,  when  a  paper  is  produced  by  a  party,  and 
it  appears  upon  its  face  to  have  been  altered  by  any  alteration, 
erasure,  or  blemish,  the  party  producing  it  ought  to  explain  this 
appearance,  by  showing  that  the  alteration,  etc.,  was  made  at  or' 
before  the  execution  of  the  instrument,  or  that  it  was  made  after- 
ward by  consent,  or  that  it  was  made  by  a  stranger,  or  that  the- 
alteration  was  an  immaterial  one,  or  that  it  was  accidentally  done, 
or  that  it  was  procured  to  be  done  by  the  fraud  of  the  opposite 
party.  In  this  State,  the  party  who  produces  an  altered  instru- 
ment is  generally  bound  to  explain  the  alteration  or  erasure,  if 
it  is  in  a  material  point.  Jackson  v.  Osborn,  2  Wend.  555.  And 
this  is  especially  the  rule  when  the  alteration  is  suspicious,  and 
is  beneficial  to  the  holder.  Tillou  v.  Clinton  &  Essex  Ins.  Co.  T 
Barb.  564;  Acker  v.  Ledyard,  8  Barb.  514. 

An  alteration  in  the  date  of  a  promissory  note,  made  by  an 
agent  of  the  maker,  under  a  mistaken  supposition  that  he  had 
authority  to  do  so,  will  not  render  the  note  void,  where  there  is- 
no  evidence  of  a  fraudulent  intent.  Van  Brunt  v.  Eojf,  35  Barb. 
501. 

In  an  action  upon  a  guaranty  indorsed  upon  the  back  of  a 
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promissory  note,  it  will  be  sufficient  to  prove  the  signature  to 
such  guaranty,  and  if  the  defendant  claims  that  he  is  a  mere 
indorser,  and  entitled  to  the  rights  of  such  a  party,  he  must  prove 
by  some  evidence  that  there  was  no  guaranty  written  there  at 
the  time  he  wrote  his  name  there,  for  the  law  will  not  presume 
that  the  guaranty  was  written  above  the  name  without  proper 
authority.     Small  v.  Sloan,  1  Bosw.  352. 

In  Maybee  v.  Snifen,  2  E.  D.  Smith,  1,  10,  the  rule  is  laid 
down  thus,  after  a  careful  review  of  the  cases :  "The  instrument, 
with  all  the  circumstances  of  its  history,  its  nature,  the  appear- 
ance of  the  alteration,  the  possible  or  probable  motives  to  the; 
alteration,  or  against  it,  and  its  effect  upon  the  parties,  respec- 
tively, ought  to  be  submitted  to  the  jury;  and  the  court  cannot 
presume,  from  the  mere  fact  that  an  alteration  appears  on  the 
face  of  the  instrument  (whether  under  seal  or  otherwise),  that 
it  was  made  after  the  signing." 

The  law  does  not  require  that  an  instrument  shall  be  written 
throughout  with  the  same  colored  ink;  and  the  fact  that  two 
kinds  of  ink  of  different  colors  were  used  will  not  of  itself  be 
sufficient  to  authorize  a  court  to  exclude  the  paper  from  the  jury. 
Smith  V.  McGoiuan,  3  Barb.  404,  406.  So,  if  there  is  an  erasure 
of  one  name,  and  another  is  written  upon  it,  that  of  itself  will 
not  invalidate  the  instrument,  though  such  circumstances  may  be 
weighed  by  the  jury,  upon  the  question  of  alterations,  etc.     lb. 

Where  a  paper  is  required  by  law  to  be  filed  in  some  office,  as 
with  the  county  clerk,  and  the  paper  is  so  filed  with  the  clerk,  and 
is  produced  by  him  at  the  trial,  any  alteration  which  may  appear 
will  not  require  explanation,  since  the  clerk  will  not  be  presumed 
to  have  done,  it,  and  no  presumption  could  be  indulged  against 
the  party  because  it  was  not  in  his  possession.  Devoy  v.  Mayor  of 
New  York,  35  Barb.  264.  If  words  are  erased,  it  will  be  suffi- 
cient explanation  if  it  is  shown  that  it  was  done  before  the  exe- 
cution of  the  instrument.     Newell  v.  Salmons,  22  Barb.  647. 

The  rules  as  to  alterations  of  written  instruments  are  the  same 
whether  applied  to  deeds  or  to  other  written  instruments.  If 
such  an  instrument  is  altered  or  destroyed  by  a  stranger  who  had 
no  authority  to  do  so,  the  rights  of  the  parties  will  not  be  affected 
by  his  acts.  In  such  cases,  the  existence  of  the  original  must  be 
shown,  and  the  alteration  or  destruction  will  authorize  proof,  as 
in  the  case  of  a  lost  paper,  if  that  kind  of  proof  is  necessary. 


1972  GENEEAL  PKIXCIPLES. 

The  law  in  relation  to  the  alteration  of  instruments,  either  hy 
consent,  of  without  authority,  has  already  been  fully  discussed. 

§  18.  Acoount-books. 

The  practice  of  receiving  books  of  account  in  evidence  has  been 
long  established,  both  in  this  State  and  in  the  other  States  of  the 
Union.  And  they  were  first  admitted  as  evidence,  too,  at  a  time 
when  the  parties  could  not  be  witnesses  in  the  action,  either  for 
or  against  themselves.  In  this  State,  at  that  time,  the  parties 
were  not  permitted  to  add  anything  to  the  value  of  the  books  as 
evidence,  by  swearing  to  the  truth  of  their  contents.  Books  of 
account  are  clearly  evidence  which  is  manufactured  by  the  party, 
and  for  his  own  convenience  and  interest.  They  have,  therefore, 
always  been  received  in  evidence  with  caution,  and  subject  to 
several  important  qualifications.  Smith  v.  Smith,  103  !iSr.  Y.  168. 
The  objection  that  the  books  are  evidence  manufactured  by  the 
party  goes  to  the  weight  of  the  evidence  and  not  to  its  admissi- 
bility, which  is  to  be  determined  solely  with  reference  to  the 
foundation  which  has  been  laid  for  it.    lb. 

The  wisdom  and  the  justice  of  proper  safegnards  for  the  pro- 
tection of  the  rights  of  the  parties  against  whom  siich  books  are 
to  be  used  are  too  evident  to  need  any  vindication.  There  have 
been  able  judges  who  were  utterly  opposed  to  receiving  such  books 
as  evidence  in  any  case,  and  under  any  circumstances,  even  if 
the  most  stringent  preliminaries  were  required  as  the  condition 
of  such  admission.  It  was  urged  that  such  books  were  made  by 
interested  parties,  and  that  the  contents  of  the  books,  if  received, 
constituted  a  species  of  evidence  which  might  not  only  be  made 
up  for  the  occasion,  but  might  also  be  introduced  as  evidence 
without  oath,  which  was  eqiiivalent  to  receiving  the  written  dec- 
larations of  the  party  in  his  own  favor.  The  views  of  such  judges, 
however,  did  not  prevail,  and  books  of  account  were  received  in 
evidence  upon  the  principle  that  the  rejection  of  such  evidence 
would  work  a  greater  injury  to  a  commercial  people  than  could 
result  from  the  reception  of  the  evidence  under  the  conditions 
and  qualifications  which  were  annexed;  and  after  such  prelimi- 
nary proofs  as  were,  in  all  cases,  required,  before  such  books  could 
be  received.  Some  of  the  reasons  which  have  been  urged  in  favor 
of  receiving  such  books  as  evidence  are  such  as  it  is  difficult  to 
answer.    In  the  intercourse  of  society,  some  of  the  business  trans- 
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actions  are  such  that  there  are  almost  constant,  continued  and 
repeated  dealings  between  its  citizens.  And  in  the  course  of  such 
dealings,  it  would  be  nearly  impossible  to  reduce  all  the  transac- 
tions to  writing  and  to  take  written  admissions  of  the  matter; 
and  so,  too,  it  would  be  extremely  inconvenient  to  call  witnesses 
in  every  instance,  which,  if  done,  would  be  leaving  important 
matters  to  the  frail  tenure  of  human  memory.  So,  too,  there 
are  dealings  between  distant  parties,  and  those  in  which  there 
are  not  direct  contracts,  but  merely  such  as  arise  out  of  the  ordi- 
nary course  of  dealing  between  them.  In  all  such  cases,  as  well 
as  in  numerous  others,  books  of  account  are  not  merely  conve- 
nient, but  are  indispensable  aids  in  proof  of  the  existence  of  the 
transactions  themselves. 

But  while  the  law  tolerates  this  kind  of  evidence  for  the  ad- 
vancement of  the  interests  of  commerce  and  the  furtherance  of 
justice,  it  does  not  permit  such  books  to  be  received  as  evidence, 
except  under  specified  restrictions.  And,  when  received,  they 
are  not  by  any  means  conclusive  proof  of  the  facts  recited  in 
such  books.  The  conclusion  as  to  their  credit  will  depend  upon 
their  appearance,  the  manner  of  their  keeping,  and  the  charac- 
ter of  him  who  offers  them.     Smith,  v.  Smith,  163  IST.  Y.  168. 

It  is  important  to  bear  in  mind  that  the  rules  in  relation  to  the 
admission  of  books  of  account  as  evidence  were  established  long 
before  parties  to  an  action  were  allowed  to  be  witnesses.  And 
those  rules  which  were  thus  established  remain  entirely  unchanged 
by  the  Code,  which  permits  parties  to  be  witnesses.  Tomlinson 
V.  Borst,  30  Barb.  42;  Sviith  v.  Smith,  163  N.  Y.  168;  Stroud 
V.  Tilton,  3  Keyes,  139.  And  notwithstanding  the  fact  that  a 
party  may  be  a  witness  in  his  own  favor,  and  may  thus  be  able 
to  establish  his  case  by  common-law  proof,  yet  he  is  not  obliged 
to  do  so,  but  may  introduce  his  books  of  account  as  evidence,  as; 
formerly,  provided  he  makes  proper  preliminary  proofs  to  author- 
ize their  reception.     Tomlinson  v.  Borst,  30  Barb.  42. 

The  leading  case  in  this  State,  in  relation  to  the  admissibility 
of  books  of  account,  as  evidence,  is  Voshurgh  v.  Thayer,  12  Johns. 
461,  decided  in  the  year  1815.  In  that  case  it  was  established 
that  such  books  could  be  received  as  evidence,  if  the  owner  of 
the  book  proved  the  following  facts : 

1.  That  the  party  had  no  clerk. 

2.  That  some  of  the  articles  charged  had  been  delivered. 

3.  That  the  books  produced  are  the  account-books  of  the  party. 
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4.  He  must  prove  that  he  keeps  fair  and  honest  accounis,  and 
this  proof  must  be  made  by  those  persons  who  have  dealt  with 
him  and  have  settled  from  those  books. 

The  rule  as  thus  laid  down  has  since  been  accepted  as  correct. 
Matter  of  McOoldrich  v.  Traphagen,  88  IST.  Y.  334;  Tomlinson 
v.  Borst,  30  Barb.  42 ;  Dooley  v.  Moan,  57  Plun,  535 ;  Hodnetl  v. 
Gaidt,  64  App.  Div.  163;  Smith  v.  Smith,  163  IST.  Y.  168; 
Irish  V.  Horn,  84  Hun,  121;  Atwood  v.  Barney,  80  Hun,  1; 
Ives  V.  Waters,  80  Hun,  297;  Wright  v.  Hicks,  61  App.  Div. 
489.  Where  the  rule  is  applicable,  the  requirement  of  prelimin- 
ary proof  that  the  party  kept  fair  and  honest  books,  by  the  testi- 
mony of  a  person  who  dealt  with  him  and  settled  by  the  books,  is 
rigidly  adhered  to.  Rathborne  v.  Hatch,  80  App.  Div.  115 ; 
Smith  V.  Smith,  163  IST.  Y.  168 ;  See  Swan  v.  Warner,  197  N.  Y. 
190,  as  to  foundation  for  admission  of  books  in  evidence.  If  a 
party  uses  books  of  account  or  other  papers  against  his  adversary, 
he  makes  them  evidence  for  him  on  the  same  subject,  and  they 
are  like  any  declaration  or  admission,  by  writing  or  orally ;  if  part 
is  used,  the  whole  relating  to  the  same  matter  is  admissible. 
Brandt  v.  Pubiic  Bank,  139  App.  Div.  173 ;  Pendelton  v.  Weed, 
17  ISr.  Y.  76. 

There  has  been  considerable  discussion  in  the  reported  cases 
as  to  the  person  who  would  come  within  the  designation  of  derk 
under  the  rule  above  stated.  A  clerk,  in  the  ordinary  acceptation 
of  the  term,  when  applied  to  the  business  of  merchandising  or 
trade  and  commerce,  or  as  employed  by  the  court  in  the  case 
of  Vosburgh  v.  Thayer,  means  a  person  who  is  employed  as  an 
assistant  in  a  shop  or  store  for  the  purpose  of  selling  goods  and 
keeping  the  books  of  account  of  his  employer.  Sickles  v.  Mather, 
20  Wend.  72;  Atwood  v.  Barney,  80  Hun,  1;  Matter  of  McGold- 
rick  v.  Traphagen,  88  'N.  Y.  334.  The  word  "clerk"  means  an 
employee  whose  duty  it  is  to  attend  to  the  details  of  business,  and 
thus  is  able  to  prove  an  account,  and  not  one  who,  from  his  isolated 
position  as  a  bookkeeper,  can  have  but  little  means  of  knowledge 
personally  as  to  the  transaction  done,  or  information  relating 
thereto,  except  what  is  mainly  derived  from  others.  lb.  And  see 
Cobb  Y.  Wells,  124  K  Y.  77.  A  person  who  is  employed  as  a 
foreman  in  a  business  where  several  assistants  are  also  employed, 
but  who  never  made  any  entries  in  the  books  of  the  party,  is  not 
a  clerk,  within  the  meaning  of  this  rule,  although  as  foreman  he 
may  have  delivered  to  the  other  party  many  of  the  articles  charged 
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against  him  in  such  books.     Sichles  v.  Mather,  20  Wend.   72. 

The  rule  excluding  books  of  account  kept  by  a  party  who  keeps 
a  clerk  applies  only  where  he  is  an  employee  who  has  something 
to  do  with,  and  has  knowledge  generally  of,  the  business  of' his 
employer  as  to  goods  sold  and  work  done,  so  that  he  can  testify  on 
the  subject;  one  whose  business  is  simply  to  keep  books  is  not  a 
clerk  within  the  rule.  Hurley  v.  Macey,  94  App.  Div.  9.  The 
reason  why  proof  was  required  that  the  party  kept  no  clerk  was  to 
prevent  a  resort  to  such  evidence  as  books  of  account,  until  it  was 
shown  that  the  party  had  no  common-law  proof  of  the  sales.  But 
the  case  just  cited  (Sickles  v.  Mather)  was  one  in  which  the  fore- 
man was  certainly  a  competent  witness,  who  could  have  proved  the 
delivery  of  nearly  or  quite  all  the  articles  charged  on  the  books, 
and  yet  the  court  did  not  require  his  production  as  a  witness,  be- 
cause he  was  not  properly  a  clerk  within  the  ordinary  significa- 
tion of  the  term.  He  was,  however,  a  competent  witness,  who 
could  have  given  common-law  proof  of  the  sales  of  the  property 
claimed  to  have  been  sold.  That  case  shows,  therefore,  that  the 
books  of  a  party  will  not  be  rejected,  merely  because  he  may  hap- 
pen to  be  able  to  prove  his  case  by  common-law  evidence.  So, 
too,  the  case  of  Tomlinson  v.  Borst,  which  has  been  cited,  also 
shows  that  books  of  account  are  not  to  be  rejected,  because  the 
party  is  himself  a  competent  witness.  These  two  cases,  there- 
fore, establish  that  the  mere  existence  of  common-law  proof  of 
the  sale  of  property  charged  in  books  of  account  does  not  require 
the  production  of  such  witnesses  to  authorize  the  admission  of  the 
books  in  evidence;  nor  does  their  nonproduction  render  the  books 
inadmissible.  And  the  rule  as  it  now  stands  merely  requires 
proof  that  the  person  offering  the  books  had  no  clerk,  as  that  term 
has  been  already  defined. 

Must  be  matter  of  book  account.-  Notwithstanding  books  of 
account  are  admitted  as  evidence,  they  are  not  competent  evi- 
dence upon  every  subject  for  which  a  party  might  desire  to  use 
them. 

The  rule  which  prevails  in  this  State,  that  the  books  of  trades- 
men, or  of  other  persons  engaged  in  business,  containing  items  of 
account,  kept  in  the  ordinary  course  of  book  accounts,  are  admis- 
sible in  favor  of  the  person  keeping  them,  against  the  party  against 
whom  the  charges  are  made,  after  certain  preliminary  facts  are 
shovra,  has  no  application  to  the  case  of  books  or  entries  relating  to 
cash  items  or  dealings  between  the  parties.     Smith  v.  Rentz,  131 
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X-  Y.  169.  An  account-book  is  only  evidence  of  sales  and  dealings 
in  the  ordinary  course  of  business,  and  not  of  special  contracts 
under  which  a  party  claims  to  have  paid  a  claim  against  him  by 
crediting  it  upon  an  account  which  he  has  against  another  party. 
Oriesheimer  v.  Tanenbaum,  124  ~S.  Y.  650. 

A  most  important  rule,  in  relation  to  such  books,  is,  that  the 
charges  contained  in  them  miist  relate  to  such  things  as  are  a 
matter  of  book  account,  or  they  are  not  competent  evidence.  To 
aid  trade  and  commerce  was  the  object  in  view  when  such  books 
were  allowed  to  be  used  as  evidence.  And  this  object  ought, 
therefore,  to  be  kept  constantly  in  view,  whenever  a  question  arises 
as  to  the  admissibility  of  books  of  account,  for  the  purpose  of 
proving  the  indebtedness  of  a  party  charged.  The  sale  of  goods, 
wares  and  merchandise  may  be  proved  by  such  books;  but  they 
are  not  competent  evidence  for  the  purpose  of  proving  a  loan 
of  money  {Low  v.  Payne,  4  JST.  Y.  247 ;  Case  v.  Potter,  8  Johns. 
211;  Vosburgh  v.  Thayer,  12  Johns.  461);  nor  for  the  purpose 
of  proving  the  payment  of  money.  Irvine  v.  Wortendyke,  2  E.  D. 
Smith,  374,  376.  Where  several  witnesses  testified  that  they  set- 
tled bills  rendered  to  them,  which  plaintiif  testified  were  correct 
copies  of  his  books,  but  none  of  the  witnesses  testified  that  he 
settled  his  account  by  the  books,  it  was  held  that  this  did  not  make 
the  books  of  accoimt  admissible  to  prove  the  cause  of  action. 
Stone  V.  Cronin,  72  App.  Div.  565. 

There  are  also  numerous  other  cases  in  which  one  party  may 
have  a  legal  claim  against  another,  but  the  existence  of  which 
cannot  be  established  by  means  of  books  of  account  as  evidence. 
And,  therefore,  such  books  are  not  competent  evidence  to  prove 
the  existence  of  a  party's  claim  in  such  instances  as  the  follow- 
ing: Entries  in  books  of  account  are  not  legal  evidence  to  estab- 
lish a  claim  made  by  one  town  against  another  for  keeping  a 
pauper,  when  the  claim  is  founded  on  the  mere  fact  that  the  latter 
town  is  legally  chargeable  with  the  maintenance  of  such  pauper, 
and  no  contract  is  proved  between  such  towns.  A  cause  of  action 
arising  out  of  a  tort  is  not  a  matter  of  book  account.  A  claim 
arising  upon  a  bond,  a  bill  of  exchange,  or  a  promissory  note, 
or  an  indebtedness  arising  upon  a  special  contract,  is  not  a  matter 
of  book  account,  l^or  can  a  party  establish  a  bailment,  or  an 
agency  in  that  manner.  And  so  of  a  special  agreement  to  pay 
interest,  or  in  relation  to  a  mistake  made  in  a  previous  settlement. 
Special  damages  arising  on  account  of  the  breach  of  a  special 
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contract  are  not  a  matter  of  account.  And  so  of  a  claim  against 
a  person  who  is  liable  as  a  guarantor  for  the  liabilities  of  a  third 
person  who  was  primarily  liable;  or  for  a  claim  for  rent,  for 
the  nse  and  occupation  of  real  estate. 

The  foregoing  instances  are  sufficient  to  show  the  nature  of  the 
claims  which  are  not  properly  matters  of  book  account. 

Where  a  person  deposits  money  in  a  bank,  and  the  proper  offi- 
cers of  such  bank  make  entries  of  that  fact  in  the  bank-books, 
and  also  in  the  pass-book  of  such  depositor,  such  entries  will  be 
evidence  in  favor  of  the  depositor,  as  against  the  bank.  Jermain 
V.  Denniston,  6  N.  Y.  276.  And  if  such  depositor  makes  or  in- 
dorses a  note,  payable  at  such  bank,  while  the  deposit  remains 
there,  and  the  bank  officers  make  entries  in  the  bank-books  which 
show  such  note  paid,  such  entries  will  be  competent  evidence  of 
payment,  in  favor  of  the  depositor,  in  any  suit  which  may  be 
su.bsequent]y  brought  upon  such  note,  by  any  person  who  has 
purchased  the  same  after  it  became  due.  Ih.  In  the  absence  of 
any  proof  to  the  contrary,  or  of  suspicion  as  to  the  time  of  making 
the  entries,  they  will  be  presumed  to  have  been  made  at  the  time 
they  bear  date.    /&. 

The  books  of  account  of  a  bank,  however,  are  not  evidence  of 
themselves,  as  against  its  depositors  or  customers,  as  to  the  facts 
contained  in  such  books,  if  there  is  no  evidence  given  by  the 
bank  to  show  the  truth  of  the  entries  made.  White  v.  Ambler, 
8  N.  Y.  170. 

The  books  of  a  general  partnership  are  generally  evidence  in 
favor  of  third  parties  of  the  facts  therein  stated,  in  the  nature 
of  admissions  of  the  firm,  since  all  the  members  have  access  to 
them  and  are  presumed  to  know  their  contents.  The  principle 
of  agency  that  prevades  all  partnership  transactions  treats  entries 
made  upon  the  firm  books  in  the  regular  course  of  business  as 
the  act  of  the  firm.  Fairchild  v.  Fairchild,  64  N.  Y.  471 ;  Xoli- 
ler  V.  Lindenmeyer,  129  IST.  Y.  498 ;  Cheever  v.  Lamar,  19  Hun, 
130.  But  in  an  action  for  a  partnership  accounting,  the  partner- 
ship account  books  are  competent  but  not  conclusive  evidence. 
Cronk  v.  Crandall,  137  App.  Div.  440.  ,  And  the  entries  in  the 
books  of  a  limited  partnership  are  competent  evidence  against  the 
special  partner  upon  the  same  theory.  First  National  Bank  v. 
Huber,  75  Hun,  80;  Hotopp  v.  Huber,  160  N.  Y.  524.  So  corpo- 
rate books  are  evidence  of  corporate  acts,  and  in  an  action  against 
directors  for  illegally  declaring  dividends  not  earned,  the  ledger 
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and  account-books  of  the  corporation  are  admissible  in  evidence  to 
show  its  financial  status  at  the  time  the  dividends  in  question  were 
declared,  made  and  paid.    Wesp  v.  Muclde,  136  App.  Div.  241. 

Where  an  action  is  brought  by  a  judgment  creditor  to  set  aside 
certain  transfers  by  a  son  to  his  mother  upon  the  ground  that 
they  were  made  with  intent  to  hinder,  delay  and  defraud  credit- 
ors, and  the  defendants  claim  that  the  transfers  were  made  in 
consideration  of  a  loan  made  by  the  mother  to  the  son,  the  books 
of  account  kept  by  the  son  showing  that  whenever  moneys  had 
been  loaned  to  him  by  his  mother  had,  prior  to  the  transfers,  been 
substantially  repaid,  and  admissible  in  evidence  not  only  against 
the  son,  but  also  against  the  mother.  Saugeriies  Bank  v.  Mack, 
M  App.  Div.  494.     See  White  v.  Benjamin,  150  N.  Y.  258. 

After  a  physician  has  proved  an  employinent  professionally,  the 
entries  in  his  books  cf  account  of  the  visits  made  may  be  received 
in  evidence  to  show  the  number  of  visits,  but  for  no  other  pur- 
pose ;  and  for  this  purpose  it  has  not  been  considered  necessary  for 
the  plaintiff  to  prove  that  he  keeps  correct  books,  or  that  others 
have  settled  by  them.  Clarke  v.  Smith,  46  Barb.  30.  If  the  action 
is  brought  to  establish  a  claim  against  the  estate  of  a  deceased  per- 
son, the  physician's  books  are  not  competent  evidence,  as  they 
constitute  a  personal  transaction  or  communication  between  the 
witness  and  the  deceased  person.    Bavis  v.  Seaman,  64  Hun,  572. 

Not  evidence  of  a  single  charge.— Books  of  account  are  not 
competent  evidence  in  any  case  where  there  is  but  one  single 
claim  or  charge.  Doty  v.  Smith,  68  Hun,  199.  The  object  of 
allowing  books  as  evidence  was  to  meet  the  case  of  furnishing  evi- 
dence of  numerous  transactions.  So,  again,  the  rule  which  re- 
quires proof  of  the  delivery  of  some  of  the  items  charged  could 
not  be  complied  with  except  by  proving  the  single  item  claimed. 
The  rule  is  the  same,  although  there  may  have  been  several  arti- 
cles sold,  if  there  was  but  one  single  transaction  by  way  of  sale. 
If  that  is  the  only  dealing  between  the  parties,  books  of  account 
are  not  competent  evidence  to  prove  such  sale.  Corning  v.  Ashley, 
4  Denio,  354. 

Must  prove  some  of  the  items  charged.—  The  courts  have  inflexi- 
bly required  an  observance  of  this  rule,  by  requiring  proof  that 
there  was  a  delivery  of  some  of  the  goods  claimed  to  have  been 
sold  and  delivered,  or  of  the  rendition  of  some  of  the  services 
charged.  It  is  not  sufficient  to  prove  that  some  goods  have  been 
sold  and  delivered,   or  that  some  services  have  been  rendered. 
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The  law  requires  proof  that  some  of  the  items  charged  have  been 
delivered,  or  that  some  of  the  services  charged  have  been  ren- 
dered. 

Where  the  plaintiff,  a  physician,  claimed  to  recover  for  pro- 
fessional services  rendered  "in  April,  1851,  and  continuing  to 
1853,"  and  the  only  proof  of  his  services  was  that  he  attended 
the  defendant's  family,  as  a  physician,  once  in  the  year  1849,  it 
was  held  that  the  proof  was  insufficient  to  prove  any  item  in  the 
account  sued  upon.  Morrill  v.  Whitehead,  4  E.  D.  Smith,  239 
So,  in  an  action  to  recover  upon  an  account  for  goods  sold  and 
delivered,  there  must  be  proof  of  a  delivery  of  some  of  the  items 
charged  in  the  account.  Conklin  v.  Stamler,  8  Abb.  395 ;  S.  C. 
2  Hilt.  422. 

This  rule,  however,  does  not  require  a  party  to  prove  the 
largest  possible  number  of  items  of  his  account ;  and  whore  a 
mechanic  sued  to  recover  for  services  rendered,  and  for  goods  sold 
and  delivered,  it  was  held  that  proof  of  two  of  the  items  charged 
was  sufficient  to  render  the  books  competent  as  evidence.  Linnell 
V.  Sutherland,  11  Wend.  568.  It  is  always  prudent  to  prove  such 
a  number  of  items  as  will  show  that  there  is  a  regular  course  of 
dealing  between  the  parties,  if  such  evidence  is  conveniently  attain- 
able. And,  the  greater  the  number  of  items  proved,  the  more 
satisfactory  will  the  evidence  be  that  the  account-books  are  correct. 

Proving  the  fairness  of  books  of  account. — In  proving  the  fair- 
ness of  the  books,  by  those  who  have  dealt  with  their  owner,  it 
must  appear  that  the  settlement  related  to  accounts  which  were 
kept  during  the  period  embraced  in  the  account  between  the  liti- 
gating parties,  or,  at  all  events,  to  such  accounts  as  existed  be- 
fore the  commencement  of  the  action  in  which  the  books  are  of- 
fered. Foster  v.  Coleman,  1  E.  D.  Smith,  85.  But  it  is  not 
necessary  that  the  settlement  should  have  been  made  before  the 
commencement  of  such  action ;  it  will  be  sufficient'  if  the  settle- 
ment was  made  at  any  time  before  the  trial.     Ih. 

In  a  recent  case,  the  plaintiff  called  two  witnesses  to  prove  that 
he  kept  fair  and  honest  books.  One  witness  testified  that  he  paid 
his  bills  relying  upon  the  plaintiff's  honesty  and  not  upon  his 
recollection  as  to  the  amount  of  goods  ordered :  the  other  witness 
testified  that  he  had  settled  the  plaintiff's  bill  against  his  em- 
ployers according  to  his  books  and  according  to  their  books,  and 
always  found  the  plaintiff's  books  to  be  correct;  and  it  was  held 
that  this  evidence  was  sufficient  to  discharge  the  burden  resting 
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iipon  the  plaintiff  with  respect  to  that  branch  of  the  proof  re- 
quired by  the  rule.  Smith  v.  Smith,  103  N.  Y.  168.  But  it  is 
held  that  the  testimony  of  witnesses  that  they  have  settled  accord- 
ing to  bills  presented  is  not  suificient.  Powell  v.  Murphy,  18  App. 
Div.  25 ;  Davis  v.  Seaman,  64  Hun,  572 ;  Wright  v.  Hichs,  61 
App.  Div.  489. 

The  plaintiff's  bookkeeper,  who  has  settled  his  own  accounts 
by  the  books  of  his  employer  and  found  them  to  be  correct,  is 
a  competent  witness  to  prove  the  correctness  of  the  books.  Matter 
of  McGoldrick  v.  Traphagen,  88  N.  T.  334. 

Manner  of  keeping  books. —  The  law  does  not  require  that  books 
of  account  should  be  kept  in  strict  accordance  with  the  most 
approved  systems  of  bookkeeping.  Public  convenience,  and  the 
attainment  of  justice,  are  the  great  objects  desired.  Still',  there 
are  some  rules  which  ought  to  be  observed  for  the  purpose  of 
securing  those  very  objects.  The  entries  of  charges  ought  to  be 
made  in  those  books  of  the  party  which  are  employed  by  him  for 
the  purpose  of  entering  his  daily  and  usual  accounts  with  such 
persons  as  deal  with  him.  And  they  ought  to  be  made  in  his 
customary  manner  of  keeping  books. 

In  some  of  the  other  States  of  the  Union,  it  has  been  held 
that,  if  the  accounts  stand  isolated,  as  on  the  front  leaf  of  the 
book,  and  not  falling  into  regular  order  with  other  charges,  or  if 
they  are  kept  on  separate  sheets  of  paper  when  the  party  has 
books  of  account,  they  will  be  rejected. 

In  this  State,  there  are  no  reported  cases  upon  such  questions. 
Of  course,  all  entries  must  be  made  into  those  books  which  the 
party  keeps  as  his  account-books,  or  they  will  not  be  evidence. 
But,  in  the  very  nature  of  things,  there  must  be  very  many  in- 
formal books  which  are  kept  with  the  strictest  integrity,  and  yet 
with  all  the  skill  which  the  owner  of  the  books  possesses.  Books 
of  account  ought  rarely,  if  ever,  to  be  rejected  merely  on  account 
of  defects  of  form,  if  they  comply  with  the  substantial  require- 
ments of  the  law.  The  principal  point  for  consideration  is, 
whether  the  party  made  the  entries  with  honest  intentions,  and 
according  to  the  facts  as  they  actually  transpired.  And,  though 
books  informally  kept  are  not  to  be  (Commended  as  examples,  for 
imitation,  yet,  it  will  be  found,  that  dishonest  charges  may  be 
discovered  in  books  which  are  kept  with  admirable  skill,  neatness 
and  method. 

The  truth  is,  books  may  be  worthy  of  the  most  implicit  con- 
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fidence,  although  very  informally  kept.  And,  on  the  other  hand, 
there  may  be  the  grossest  frauds,  and  the  most  unjust  claims, 
found  in  books  which  are  kept  in  strict  conformity  to  the  rules 
which  the  law  prescribes.  It  is  always  proper  to  understand  the 
requirements  of  the  law  in  relation  to  books  of  account,  and  to 
apply  those  legal  rules  in  such  a  manner  as  to  advance  the  interests 
of  justice,  as  well  as  those  of  trade  and  commerce. 

The  presumption  of  law  is  in  favor  of  honesty  and  fair  deal- 
ing, and,  therefore,  there  is  a  fair  presumption  that  books  are 
honestly  kept,  if  there  is  nothing  in  their  appearance  or  in  the 
evidence  in  the  case  which  destroys  that  presumption.  But,  if 
they  are  not  kept  in  conformity  with  the  rules  which  the  law 
prescribes,  or  if  it  is  shown  that  they  are  false  and  fraudulent, 
they  will  not  be  regarded  as  of  any  value  as  evidence. 

The  rules  of  exclusion  are  quite  limited  in  niimber,  if  the  pre- 
requisites are  proved,  which  entitle  books  to  be  read  in  evidence. 
And  many  of  the  rules  laid  down,  together  with  the  cases  cited, 
relate  to  the  credit  which  ought  to  be  given  to  this  kind  of  evi- 
dence, rather  than  to  its  admissibility  as  evidence  for  the  con- 
sideration of  a  court  or  jury. 

Common  to  all  classes  of  business. — As  the  principle  which,  ad- 
mits books  of  account  is  the  convenience  of  society,  so  the  rule 
will  extend  to  all  persons  who  fall  within  the  reasons  for  estab- 
lishing the  principle.  And,  therefore,  books  of  account  are  com- 
petent evidence  in  favor  of  all  persons  whose  business  requires 
the  keeping  of  books.  Indeed,  it  would  be  difficult  to  determine 
many  cases  against  the  employment  of  such  books,  upon  the  prin- 
ciple that  the  person  keeping  them  was  not  entitled  to  use  such 
books  in  the  way  of  keeping  an  account  of  his  business  trans- 
actions, provided  he  is  engaged  in  any  of  the  usual  avocations  of 
life,  in  the  way  of  trade  or  commerce.  Such  books  are  common 
to  the  merchant,  the  manufacturer,  the  mechanic,  the  professional 
man,  the  farmer,  the  day  laborer,  and  to  numerous  other  classes 
of  citizens.  Foster  v.  Coleman,  1  E.  D.  Smith,  85,  89 ;  Sickles 
V.  Mather,  20  Wend.  72,  75.  The  principal  charges  contained 
in  such  books  usually  relate  to  the  sales  of  property,  or  to  the 
rendition  of  services.  When  the  charges  relate  to  the  sale  of 
property,  it  must  be  upon  a  sale  of  personal  property,  for  a 
<;harge  founded  upon  a  sale  of  real  estate  would  not  be  a  matter 
of  book  account.  The  right  to  make  the  charges  may  arise  upon 
an  express  contract  between  the  parties,  or,  in  some  cases,  it  may 
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arise  by  implication  of  law.  If  a  person  purchases  articles  upon 
credit,  and  requests  that  they  shall  be  charged  to  his  account ;  or, 
if  he  obtains  them  in  person,  or  by  his  agent,  without  paying 
for  them,  he  authorizes  the  vendor  to  charge  them  in  account. 

Charges  are  frequently  and  commonly  made  for  services  ren- 
dered. And  the  services  rendered  by  an  attorney  and  counselor- 
at-law,  or  of  a  physician  or  surgeon,  are  proper  items  of  book 
account.  So  of  services  rendered  by  the  infant  son  of  the  plain- 
tiff, or  by  his  apprentice  or  hired  servant.  So  of  charges  by  a 
postmaster  for  postage  due,  or  by  a  justice  of  the  peace  for  his 
fees.  So  of  charges  for  work  done  by  the  month,  at  a  fixed  price, 
and  payable  at  a  future  day;  or  for  services  rendered  in  making 
betterments  on  the  defendant's  land,  if  done  at  his  request;  or 
for  repairs  done  to  a  vessel;  or  for  the  use  of  horses  and  car- 
riages furnished  by  the  plaintiff  to  the  defendant,  at  his  request. 
Some  of  the  items  above  specified  carry  the  rule  as  to  the  nature 
of  the  claims  which  may  be  made  a  svibject  of  book  account  to  its 
extreme  extent,  and  perhaps  extend  it  beyond  the  rule  adopted 
in  this  State. 

Several  instances  in  which  claims  are  not  regarded  as  proper 
subjects  of  book  account  have  already  been  noticed. 

The  true  distinction  between  items  properly  chargeable  as  a 
matter  of  account  and  those  which  are  not  so  is  to  ascertain 
whether  the  demand  is  one  which  arises  in  the  usual  course  of 
trade  or  commerce,  or  whether  it  is  a  special  and  independent 
transaction,  not  in  the  ordinary  course  of  trade  or  commercial 
dealings.  It  ought  to  be  such  as  shows  a  course  of  dealing  as 
distinguished  from  separate  and  single  transactions;  for,  one  of 
the  reasons  assigned  for  allowing  books  as  evidence  at  all  is  that 
the  course  of  dealing  on  credit  shows  the  confidence  of  the  debtor 
in  his  creditor  by  permitting  him  to  make  charges.  Work,  labor 
or  services  ought,  as  a  general  rule,  to  be  executed  before  they 
are  chargeable  as  items  of  account. 

Entries,  by  whom  made.—  The  entries  ought  to  be  made  by  the 
party  himself;  but  it  is  not  indispensable  that  it  should  be  done 
by  the  hand  of  the  party  owning  the  books.  He  may  employ  an 
agent  to  do  his  writing,  if  he  cannot  write.  And,  in  such  a  case, 
the  entries  will  be  made  by  himself  as  legally  as  though  he  had 
made  them  with  his  own  hand.  Books  containing  entries  made 
in  this  manner  will  not  be  rejected  in  this  State,  merely  because 
there  is  attainable  common-law  proof  of  the  charges,  unless  the' 
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person  making  such  entries  is  strictly  a  clerk,  in  which  case  it 
would  be  advisable  to  call  him  as  a  witness,  as  in  that  case  the 
books  themselves  are  inadmissible  as  evidence.  Where  a  merchant 
employed  a  clerk  to  procure  orders  for  goods  and  deliver  them,  and 
the  orders  he  received  he  entered  in  an  order  book  carried  for  that 
purpose,  and  he  put  up  the  orders  from  the  entries  in  the  book, 
and  the  merchant  himself  kept  regular  books  of  account,  in  which 
he  entered  orders  taken  by  the  clerk,  copying  the  same  from  the 
order-book,  and  the  clerk  could  not  testify  as  to  the  different  items 
purchased  and  delivered,  their  amount,  or  the  condition  of  the 
customer's  account,  it  was  held  that  the  clerk  was  not  such  a 
clerk  as  to  render  the  books  of  account  inadmissible,  for  he  did 
not  have  such  knowledge  as  enabled  him  to  testify  on  the  subject 
of  the  goods  sold.  Van  Name  v.  Barher,  115  App.  Div.  593.  An 
entry  of  payment  by  a  merchant  in  his  book  of  account,  made  at 
a  time  when  its  operation  is  against  his  interest  and  when  he  had 
no  motive  to  give  a  false  credit,  is  admissible,  and  prima  facie  es- 
tablishes payment.  Ih.  There  is  no  case  or  rule  of  evidence  which 
holds  that  the  books  of  account  of  a  party  are  proper  evidence  to 
prove  an  indebtedness  against  another,  where  such  books  have  not 
been  kept  by  the  party  himself,  but  have  been  kept  by  a  clerk  em- 
ployed by  him.  Gould  v.  Conway,  59  Barb.  355.  It  is  otherwise 
where  the  books  are  offered  in  evidence  by  the  adverse  party  to 
establish  the  indebtedness  of  the  party  for  whom  they  were  kept. 
Adams  v.  Olin,  61  Hun,  318. 

There  is  no  rule  of  evidence  that  prohibits  the  reception  of 
books  of  account  as  evidence  for  a  party  merely  because  the  en- 
tries therein  were  made  by  his  bookkeeper  from  memoranda  fur- 
nished by  hiin.  Matter  of  McOoldrick  v.  Traphagen,  88  IsT.  T. 
334;  Clarlc  v.  Nat.  Shoe  &  Leather  Bank,  32  App.  Div;  316,  164 
N.  T.  498 ;  Smith  v.  Smith,  163  IST.  Y.  168.  But  in  such  case  the 
person  making  the  entries  should  be  called  to  testify  that  the  en- 
tries were  correctly  made  from  such  memoranda,  unless  the  party 
can  testify  that  he  verified  the  entries  after  they  were  made  by 
comparison  with  the  memoranda. 

No  clerk. —  One  of  the  prerequisites  to  be  established,  before 
books  can  be  received  as  evidence,  is,  that  the  party  keeps  no 
clerk.  This  fact  may  be  proved  by  the  party  himself ;  or,  it  may 
be  substantiated  by  any  one  who  knows  that  fact.  Any  member 
of  the  family,  or  any  near  neighbor  or  intimate  acquaintance,  or, 
in  short,  any  person  who  is  familiar  with  the  mode  in  which  the 
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party  transacts  his  business  in  its  daily  movements,  may  show 
that  no  clerk  is  employed  about  it. 

Number  of  witnesses  to  prove  dealings. —  It  is  quite  usual  to 
prove  the  fairness  of  the  books  and  the  manner  of  dealing,  by 
calling  two  or  three  or  more  witnesses  who  have  dealt  with  the 
owner  and  settled  from  the  books  in  question.  But,  in  legal  strict- 
ness, it  is  not  necessary  to  call  so  many  persons.  A  single  witness 
who  has  dealt  with  the  party,  and  has  settled  from  the  books, 
will  be  sufficient  proof  to  render  the  books  competent,  and,  there- 
fore, admissible  in  evidence.  Beattie  v.  Qua,  15  Barb.  132;  Mor- 
rill V.  Whitehead,  4  E.  D.  Smith,  239,  241. 

But  the  credit  of  a  book  is  dependent  upon  its  character,  and 
the  greater  the  number  of  persons  who  have  found  its  entries 
accurate  and  just,  the  more  reliable  will  such  book  be  as  evidence. 
It  is  not  necessary,  nor  is  it  proper  or  usual,  to  call  a  large  num- 
ber of  witnesses,  but  merely  to  prove  by  a  reasonable  number,  say 
two  or  three,  that  the  books  are  of  fair  character.  If  the  charac- 
ter of  the  books  is  attacked,  then  a  greater  number  may  be  called 
for  the  purpose  of  sustaining  it,  upon  the  same  principle  that  the 
character  of  a  witness  is  sustained. 

Credit  for  jury. —  When  a  party  offers  to  introduce  his  books 
of  account  as  evidence,  and  he  has  proved  those  preliminaries 
which  the  law  requires,  the  books  will  be  competent  evidence,  if 
the  items  of  the  charges  are  matters  of  book  account.  And  if  due 
proof  is  given,  so  that  the  books  are  admissible,  and  they  are 
received  in  evidence  by  the  court,  such  evidence  cannot  legally 
be  disregarded  by  a  court  or  jury,  any  more  than  a  court  or  jury 
can  properly  disregard  the  evidence  of  a  witness  who  is  not  in  any 
manner  impeached.  But  there  are  cases  in  which  such  books  bear 
suspicious  marks  upon  their  face,  as  where  material  alterations 
appear  in  them,  and  no  explanation  is  given  in  relation  to  it;  or 
where  the  manner  of  keeping  the  account  of  a  particular  person 
differs  from  that  of  the  general  manner  of  keeping  the  book;  in 
these  and  similar  cases  the  credit  due  to  the  book  is  for  the  jury  or 
a  justice  sitting  in  their  place.  So,  too,  if  the  books  are  fair  on 
their  face  and  the  preliminary  proofs  are  entirely  sufficient,  yet  if 
the  character  of  the  book  is  attacked  by  showing  that  some  of  the 
entries  are  false  or  unfounded ;  or  that  false  accounts  are  charged 
in  the  books  against  other  persons,  who  prove  the  falsity  of  such 
charges,  the  credit  of  the  books  is  a  question  of  fact  which  is  to 
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be  settled  in  the  same  manner  as  the  credit  of  a  witness  is  de- 
termined, for  the  books,  are  in  one  sense,  a  witness. 

Credit,  how  impeached.- Any  evidence  is  proper  if  it  legally 
shows  that  the  accounts  are  false  and  fraudulent.  And  if  that 
fact  is  established,  the  books  will  be  entirely  disregarded.  So, 
too,  if  it  is  clearly  shown  that  any  of  the  charges  are  false,  and 
that  they  were  intentionally  entered  in  the  books  for  the  purpose 
of  injustice,  the  jury  may  disregard  the  whole  book,  if  they  sec 
proper  to  do  so,  on  the  principle  that  a  book  which  is  deliberately 
and  intentionally  false  in  some  things  is  equally  false  as  to  all 
the  other  items.  This  need  not  necessarily  be  the  result,  for  the 
jury  may,  on  the  entire  evidence  in  the  case,  allow  some  of  the 
items  and  disregard  others,  if  justice  and  truth  will  thereby  be 
promoted. 

Again,  it  is  competent  to  show  that  mistakes  exist  in  the  ac- 
counts, as  charged  in  the  books.  And  this  evidence  will  go  to 
the  credit  of  the  books,  as  to  their  reliability  for  accuracy,  although 
the  fairness  of  the  owner,  or  the  motive  in  making  the  erroneous 
charges  is  not  questioned.  A  witness  who  makes  numerous  mis- 
takes in  his  statements  may  cause  doubts  as  to  his  accuracy,  al- 
though his  integrity  is  unquestioned;  and  the  same  rule  applies 
to  books  of  account. 

There  is  a  distinction  between  attacking  the  credit  of  books, 
by  showing  that  they  are  false  and  fraudulent,  or  that  numerous 
mistakes  exist  in  them,  and  an  attack  on  the  general  moral  char- 
acter of  the  owner  of  the  books,  for  the  purpose  of  inferring  that 
the  books  are  false,  if  the  moral  character  of  the  owner  is  im- 
peached. 

Evidence  to  prove  the  books  false  and  fraudulent,  or  erroneous, 
is  admissible.  But  evidence  to  prove  that  the  general  moral  char- 
acter of  the  owner  of  the  books  is  bad,  is  not  admissible,  when 
the  object  of  offering  the  evidence  is  to  draw  the  inference,  that 
the  books  are  incompetent,  or  that  they  are  unworthy  of  credit, 
because  the  moral  character  of  the  owner  is  bad.  Tomlinson  v. 
Borst,  30  Barb.  42,  46.  And  see  Larue  v.  Rowland,  7  Barb.  107, 
110.  Where  the  question  of  credibility  has  been  fairly  submitted 
to  a  jury,  upon  competent  evidence  upon  both  sides,  the  decision 
of  the  jury  as  to  the  credit  of  the  books  is  final.  Morrill  v.  White- 
head, 4  E.  D.  Smith,  239. 

Existence  of  common-law  proof  does  not  invalidate. — In    some  of 
the  other  States  it  has  been  held  that  books  of  account  are  not 
125 
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evidence  as  to  such  items  as  may  be  proved  by  attainable  com- 
mon-law evidence. 

And  these  dec-isions  proceed  upon  the  principle  that  books  of 
account  are  not  a  necessary  means  of  proof  where  there  is  com- 
mon-law proof,  which  may  be  introduced.  Those  decisions  are 
in  accordance  with  the  principles  of  the  common  law.  But  that 
rule  is  not  adopted  in  this  State;  and,  notwithstanding  the  fact 
that  the  party  has  a  foreman  who  has  delivered  the  very  goods 
in  question  (Sickles  v.  Mather,  20  Wend.  72)  ;  or  even  in  the  case 
of  a  delivery  of  the  goods  by  the  party  himself,  who  is  now  a 
competent  witness  in  this  State,  yet  he  need  not  call  his  foreman, 
nor  be  sworn  himself,  for  his  books  are  competent  evidence,  not- 
withstanding his  means  of  common-law  proof.  Tomlinson  v. 
Borst,  30  Barb.  42,  46. 

Evidence  of  value. —  Account-books  are  not  merely  evidence  of 
the  sale  and  delivery  of  goods,  but  they  are  also  competent  evi- 
dence of  the  value  of  the  articles  charged,  or  of  the  personal  or 
professional  services  which  may  have  been  rendered.  Ducoign  v. 
Schreppel,  1  Yeates,  347.  But  such  evidence  is  not  conclusive, 
and  the  other  party  is  at  liberty  to  show  the  actual  or  true  value. 
In  the  absence  of  other  proof,  the  prices  charged  in  the  books 
will  be  prima  facie  evidence  of  value,  subject  to  such  modifications 
in  that  respect  as  the  entire  evidence  in  the  case  may  warrant. 

A  plaintiff  who  properly  proves  his  books  in  evidence,  and 
shows  their  fairness  by  those  who  have  dealt  and  settled  with 
him  from  them,  need  not  go  further  and  show  that  the  prices 
charged  are  usual  and  reasonable.  Bailey  v.  Barnelly,  23  Ga. 
582. 

Entries  when  made. — Books  of  account  are  designed  for  the 
registration  of  transactions  as  they  occur,  and  not  as  entries  of 
past  events.  One  of  the  most  essential  and  valuable  qualities 
of  such  books,  and  one  superiority  over  the  mere  memory  of  indi- 
viduals is,  that  such  entires  will  be  accurate,  because  they  cannot 
forget  and  that  they  will  not  be  liable  to  change  by  the  lapse  of 
time.  For  these  reasons  all  entries  of  sales  or  transactions  ought 
to  be  made  daily  and  immediately  on  their  occurrence  and  com- 
pletion. 

The  law  does  not  fix  any  precise  instant  at  which  this  shall  be 
done,  and  yet  it  requires  that  there  shall  not  be  any  long  delays 
in  the  matter,  since  such  delays  would  let  in  those  very  mischiefs 
which  a  prompt  entry  would  prevent.     For,  in  the  first  place. 
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there  might  be  errors  by  reason  of  inaccuracy  in  recollection,  and 
in  the  next  place  it  would  afford  opportunities  for  changing  the 
character  of  the  entries  made,  by  substituting  one  materially  dif- 
ferent from  the  original. 

The  fact  that  the  entries  were  not  made  at  the  time  when  they 
ought  to  have  been  does  not  destroy  the  competency  of  the  evi- 
dence, but  it  goes  to  the  credit  of  the  book. 

Where  a  plaintiff  has  offered  his  books  in  evidence,  the  defend- 
ant is  entitled  to  test  their  accuracy  by  showing  that  the  entries 
were  not  in  fact  made  at  the  date  claimed.  One  mode  of  doing 
this  is  to  show  that  they  are  not  chronological  in  order  with  the 
other  entries  in  the  book,  or  have  been  interpolated  among  such 
entries,  or  bear  on  their  face,  when  compared  with  other  imme- 
diately connected  entries,  some  suspicions  of  unfairness  or  bad 
faith.    Bead  v.  Smith,  1  Hun,  263. 

There  are  instances  in  which  the  greatest  care  does  not  pre- 
vent the  occurrence  of  mistakes  by  the  omission  to  charge  articles 
which  have  been  sold  and  delivered.  Such  eri'ors  may  be  rectified, 
by  making  a  proper  charge,  which  will  not  invalidate  the  book 

So,  too,  there  may  be  errors  in  the  entries,  and  these  may  be 
properly  corrected ;  but  in  such  a  case,  the  error  ought  to  be  shown 
by  evidence,  and  the  correction  ought  in  the  same  manner  to  be 
explained.  Alterations  and  erasures  do  not  destroy  the  character 
of  the  book,  if  they  are  properly  explained  by  the  evidence  in 
the  case;  and  any  objection  will  go  to  the  credit  rather  than  to 
the  competency  of  the  book.  But  if  such  alterations  or  erasures 
are  gross  and  suspicious,  and  no  explanations  are  given,  the  credit, 
if  not  the  competency  of  the  book,  will  be  destroyfid. 

Ordinary  book  in  daily  use. —  All  entries  ought  to  be  made  in 
those  books  which  are  kept  for  ordinary  and  daily  use,  in  keeping 
the  general  accounts  of  the  party.  It  is  by  keeping  books  in  that 
manner,  that  they  derive  much  of  the  credit  which  they  obtain. 
If  the  general  accounts  of  a  party  are  charged  in  one  book  or  set 
of  books,  while  the  entries  against  some  individual  are  made  in 
a  separate  and  distinct  book  and  by  itself  alone,  this  fact,  of  it- 
self, is  a  suspicious  circumstance,  requiring  explanation.  But, 
more  than  this,  such  entries  are  not  competent  evidence,  because 
it  is  in  direct  violation  of  that  rule  which  requires  all  charges  to 
be  entered  in  those  books  which  the  party  uses  for  the  purpose 
of  keeping  his  general  accoimts  with  his  customers. 

Accounts  entered  upon  slips  of  paper  or  upon  separate  sheets, 
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distinct  from  the  usual  books  of  account,  cannot  be  received  as 
books  of  account.  In  an  action  in  -which  the  defense  of  false  repre- 
sentations by  plaintiff  was  set  up,  the  circumstances  and  facts 
attending  which,  were  remembered  and  testified  to  inYlj  by  defend- 
ant's agent,  it  was  held  that  a  memorandum  of  them  made  by  him 
at  the  time  in  plaintiif's  presence,  though  of  the  existence  of 
which  plaintiff  was  not  aware  until  the  trial,  was  erroneously  re- 
ceived as  evidence.  Gaus  v.  Wormser,  83  App.  Div.  505.  Nation- 
al Ulster  County  Bank  v.  Madden,  114  IST.  Y.  280.  Stub  entries 
in  check  books  are  not  admissible  to  show  cash  transactions  if  they 
are  to  be  treated  as  books  of  account,  nor  are  they  admissible  as 
part  of  the  res  gesice  to  establish  the  payments,  nor  on  the  ground 
no  other  evidence  can  be  produced.  Simons  v.  Steele,  82  Ap^. 
Div.  202. 

Slips  from  an  automatic  cash  register  of  sales  made,  are  not 
books  of  account,  but  memoranda  made  by  a  party  in  his  own  inter- 
est, and  not  admissible  as  evidence  in  behalf  of  the  party,  when 
not  needed  to  aid  his  recollection.  Cullinan  v.  Moncrief,  90  App. 
Div.  538.  People  v.  McLaughlin,  150  Ts'.  Y.  365.  A  ledger  in 
which  plaintiff  entered  charges  against  defendants  for  groceries, 
but  in  which  no  entries  of  payments  were  made,  is  not  such  a 
book  of  accounts  as  can  be  introduced  by  plaintiff  in  his  favor. 
Dugan  v.  Longstaff,  119  App.  Div.  928,  102  N.  Y.  Supp.  1120. 
It  is  not  necessary  that  such  books  should  be  bound  in  a  substan- 
tial manner,  nor  need  they  be  bound  at  all.  Many  individuals, 
whose  dealings  are  limited,  make  an  account  book  by  folding  or 
stitching  together  several  sheets  of  paper,  instead  of  procuring  a 
more  expensive  book.  And  if  they  keep  their  general  accounts  in 
such  a  book,  that  will  be  sufficient  to  render  the  book  competent, 
so  far  as  its  form  is  concerned.  But  it  must,  of  course,  be  proved 
in  evidence,  in  the  same  manner  as  ordinary  books  of  acco^mt  are 
established. 

Original  entries. — Books  of  account  derive  much  of  their  credit 
from  the  fact  that  they  are  original  entries  of  events  as  they  tran- 
spired. It  is  not  necessary,  however,  that  the  first  entries  should 
be  made  in  the  books  themselves.  For  nothing  is  more  common 
than  to  make  mere  temporary  entries  upon  a  slate,  or  upon  sheets 
of  paper  with  a  pencil,  or  in  an  ordinary  blotter  with  a  pen  and 
ink,  and  then  to  transcribe  at  night,  into  the  ordinary  books,  such 
charges  as  may  have  thus  been  entered  during  the  day.  This 
practice  is  both  convenient  and  legal.    Sickles  v.  Mather,  20  Wend. 
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72.  Such  memoranda  are  mere  temporary  entries,  and  the  tran- 
scribed entries  are  original  entries  within  the  meaning  of  the  rule. 
Stroud  V.  Tilton,  3  Keyes,  139 ;  Matter  of  McGoldrick  v.  Trap- 
liagen,  88  JST.  Y.  334.  A  memorandum  not  used  to  refresh  the 
memory  of  the  witness  cannot  be  read  in  evidence.  Oarher  v.  N. 
Y.  City  By.  Co.  92  N.  Y.  Supp.  722.  And  although  a  witness 
may  refer  to  a  memorandum  made  by  himself  to  refresh  his  mem- 
ory, it  is  error  for  the  court  to  read  such  memorandum  in  evi- 
dence, lb.  It  is  error  to  permit  plaintiff  to  read  as  part  of 
his  evidence  a  copy  of  a  memorandum  taken  from  his  books, 
not  in  order  to  refresh  his  memory,  but  as  evidence  in  the  case. 
Engelmcm  v.  Anderson,  92  IsT.  Y.  Supp.  376.  A  written  memo- 
randum or  statement  in  the  nature  of  an  inventory  of  a  trust  es- 
tate, some  part  in  the  handwriting  of  the  trustee,  while  admissible 
as  evidence  against  the  trustee's  estate  as  a  declaration  against  his 
interest,  is  not  admissible  as  against  the  estate  of  the  beneficiary 
who  had  participated  in  the  management  of  the  trust,  but  is  not 
shown  to  have  ever  had  knowledge  of  the  paper.  Putnam  v.  Lin- 
coln Safe  Deposit  Co.  191  IST.  Y.  166. 

It  is  improper  to  permit  a  witness  to  testify  from  a  memoran- 
dum made  by  another  person,  and  which  has  not  the  effect  of  re- 
freshing his  memory.  Callman  v.  Bruchfield,  108  ~S.  Y.  Supp. 
1070.  And  it  is  error  to  permit  the  plaintiff  to  testify  merely 
from  a  bill  of  particulars  signed  by  the  attorney,  and  which 
plaintiff  does  not  appear  to  have  ever  seen.  Crommette  v.  Berg, 
111  N.  Y.  Supp.  666. 

Where  a  witness  is  able  to  testify  to  c  date  after  looking  at  a 
memorandum,  there  is  no  occasion  for  putting  the  latter  in  evi- 
dence.   Mattison  v.  Mattison,  203  IST.  Y.  79. 

An  account  kept,  in  the  ordinary  course  of  business,  of  laborers 
employed  in  the  prosecution  of  work,  based  upon  daily  reports 
of  foremen  who  have  charge  of  the  men,  and  who,  in  accord- 
ance with  their  duty,  reported  the  time  to  another  subordinate 
of  the  same  common  master,  but  of  a  higher  grade,  who,  in  turn, 
also  in  accordance  with  his  duty,  entered  the  time  as  reported,  is 
admissible  in  evidence  in  connection  with  the  testimony  of  the 
foremen  that  they  made  true  reports,  and  of  the  person  who  made 
the  entries  that  he  correctly  entered  them.  Mayor,  etc.  v.  Second 
Ave.  R.  R.  Co.  102  K  Y.  572.  And  see  Wilson  v.  Knapp,  70 
N.  Y.  596 ;  Bloomington  Mining  Co.  v.  Broolclyn  Ice  Co.  58 
App.  Div.  66.     So  a  book  of  account  made  up  from  tallies  of 
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work  kept  upon  planed  shingles  by  workmen  in  a  mill  is  ad- 
missible in  evidence.  West  v.  Van  Tuyle,  28  St.  Eep.  549,  119 
iT.  Y.  620.  Where  memoranda  made  by  a  sawyer  have  been 
copied  by  him,  from  boards  and  slips  of  paper  upon  which  they 
were  originally  made,  into  a  book,  the  book  will  be  a  book  of 
original  entry  within  the  rule  above  stated.  Davison  v.  Powell, 
16  How.  467.    See  Yan  Wie  v.  Loomis,  77  Hun,  399. 

But  where  entries  are  reported  by  a  salesman  and  entered  in 
a  book  by  the  bookkeeper,  the  book  will  not  prove  the  entries  un- 
less verified  by  the  evidence  of  the  salesman  in  connection  with 
the  book.  Gould  v.  Conway,  59  Barb.  355.  And  see  Dooley  v. 
Moan,  57  Hun,  535;  Ahele  v.  Fallc,  28  App.  Div.  191.  So  if 
entries  are  made  by  a  bookkeeper  from  memoranda  handed  him 
by  his  employer,  and  the  bookkeeper  is  not  called  to  testify  that 
he  correctly  transcribed  such  memoranda,  the  entries  are  but  the 
statements  of  the  bookkeeper  and  hearsay.  But  if  the  party, 
though  not  present  when  the  entries  were  made,  afterward  com- 
pared them  with  the  memoranda,  and  testifies  that  the  entries  were 
correctly  made,  the  entries  may  be  introduced  in  evidence  with- 
out calling  the  bookkeeper.  Clarlc  v.  Nat.  Shoe  &  heatlxer  Bank, 
164  K  Y.  498. 

Books  are  usually  kept  by  writing  with  a  pen  and  ink.  But 
they  will  be  valid,  although  kept  in  pencil  mark,  if  they  are  legi- 
ble, and  if  that  is  the  usual  mode  of  keeping  the  general  accounts. 
Hill  V.  Scott,  12  Pa.  St.  168.  If  a  book  contains  entries  which 
are  original,  and  others  not  original,  it  will  be  valid  evidence  as 
to  the  original  entries,  even  if  not  so  as  to  the  others.  Wollen- 
iveher  v.  Ketterlinus,  17  Pa.  St.  389. 

Ledger  and  daybook. — In  an  extensive  business,  a  ledger  is  al- 
ways a  part  of  a  set  of  books  of  account.  But  in  a  limited  busi- 
ness there  are  many  persons  whose  entire  accounts  are  kept  ex- 
clusively in  the  daybook,  without  the  addition  of  a  ledger.  And 
in  keeping  their  dfiybook  such  persons  frequently  keep  it  in  the 
manner  of  ledger  entries.  The  name  of  a  person  is  entered  and 
the  items  of  his  account  are  entered  under  that  name  continuously 
without  the  intervention  of  any  other  name  or  account.  In  other 
words,  each  item  is  charged  as  it  occurs,  by  entering  the  article 
with  the  date  of  the  occurrence  or  entry  into  the  book. 

The  names  of  each  of  the  persons  charged  in  the  book  are  thus 
entered  separately,  and  the  accounts  of  each  person  kept  separately. 
Such  a  method  has  its  advantages  in  a  small  business,  since  the 
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account  of  each  person  is  readily  examined  and  the  items  ascer- 
tained, without  any  liability  to  overlook  any  of  the  entries  made. 
While,  on  the  other  hand,  if  the  accounts  of  all  persons  are  en- 
tered in  order  of  time,  and  indiscriminately  as  to  persons,  it  would 
be  laborious  as  well  as  difficult  to  ascertain  the  state  of  each  per- 
son's accounts  if  no  ledger  were  kept. 

But  this  system  of  entering  each  account  separately  is  objec- 
tionable in  one  point  of  view.  It  offers  facilities  for  false  entries, 
and  for  the  perpetration  of  gross  frauds.  There  may  be  inter- 
polations, or,  indeed,  there  may  be  an  entire  new  account  written 
up,  without  any  certain  success  in  detecting  it.  Books  kept  in 
this  manner  are  competent  evidence;  and  when  otherwise  prop- 
erly proved,  must  be  admitted  in  evidence.  There  is  less  objec- 
tion now  to  this  mode  of  keeping  books  than  formerly,  since,  as 
the  law  now  stands,  the  party  making  the  book  may  be  com- 
pelled to  be  a  witness,  and  his  examination  will  scarcely  fail  to 
elicit  the  truth  as  to  the  manner  of  keeping  the  accounts. 

Entire  set  of  books  must  be  introduced. — Where  there  is  but  a 
single  book  of  accounts,  it  will,  of  course,  be  complete  in  itself, 
either  as  to  charges  or  credits.  But  frequently,  and  perhaps 
generally,  the  accounts  of  parties  are  contained  in  several  books, 
each  of  which  may  be  separate,  or  each  of  which  may  constitute 
part  of  a  set  of  books. 

If  a  party  gives  in  evidence  entries  contained  in  one  of  a  set 
of  books,  he  is  bound  to  produce  the  entire  set,  or  no  part  of  the 
entries  will  be  evidence,  provided  the  entries  offered  refer  to 
the  other  books,  or  provided  such  other  books  contain  entries  which 
relate  to  the  entries  offered,  or  if  they  contain  entries  affecting 
the  state  of  the  accounts  between  the  parties.  Pendleton  v.  Weed, 
17  ]Sr.  Y.  72;  Burke  v.  Wolfe,  6  Jones  &  Sp.  263.  If,  however, 
detached  leaves  of  a  book  contain  all  the  entries  relating  to  a 
case,  it  is  not  necessary  to  produce  more.  See  McClusky  v.  Falke, 
4  Eobt.  87. 

Charges  in  gross. — Books  of  account  are  intended  to  keep  a 
correct  statement  of  the  items  of  an  account,  with  the  date,  quan- 
tity, price,  or  value  of  each  item.  And  for  that  reason,  it  is  a 
general  rule  that  entries  are  improper  when  made  in  gross  or 
by  the  lump.  A  charge  by  a  mechanic  for  "190  days'  work" 
was  held  inadmissible.  Lynch' s  Admr.  ads.  Petrie,  1  ISTott  & 
McC.  130.     So  a  charge  by  a  physician,  of  $13,  for  medicines 


1992  GENERAL  PEIXCIPLES. 

and  attendance  in  curing  the  whooping  congh,  was  rejected. 
Hughes  v.  Hampton,  2  Const.  Rep.  74-5. 

This  rule,  however,  is  not  to  be  carried  to  extremes,  for  there 
may  he  instances  in  which  it  is  proper  to  group  together  two  or 
more  items.  A  physician  may  properly  include  in  one  charge  the 
items  of  medicine  furnished  as  well  as  the  compensation  for  his 
visit,  on  any  single  occasion.  But  a  merchant's  bill  must  be  made 
out  differently.  He  cannot  charge  for  a  bill  of  goods  sold  in 
gross,  but  must  give  the  date,  articles,  quantity,  value,  or  other 
specification  requisite  to  an  accurate  account. 

Mechanics  and  laborers  have  sometimes  charged  several  days' 
labor  in  one  item,  as  for  instance,  a  week's  work  at  a  specified 
price  per  day,  and  then  carried  out  the  entire  sum  as  an  item. 
Such  charges  will  be  less  frequently  objected  to  now,  because  the 
party  will  generally  be  able  to  prove  the  entire  items,  by  being 
sworn  as  a  witness. 

Witness  testifying  from  books. —  Where  a  clerk  is  employed  t& 
make  entries  in  books  as  a  part  of  his  business,  his  entries  may, 
under  some  circumstances,  become  evidence,  even  when  he  can- 
not recollect  the  transaction  so  entered. 

A  witness  testified  that  certain  entries  and  memoranda  were 
made  by  him;  that  it  was  his  uniform  practice  to  make  such 
entries  at  the  time  of  their  occurrence,  and  to  make  them  accu- 
rately as  to  the  facts;  that  he  had  no  doubt  as  to  the  accuracy 
of  the  entries  in  question;  and  that  independent  of  the  entries,, 
he  had  no  recollection  of  the  matters  mentioned,  nor  could  he- 
recollect  them  as  a  matter  of  memory,  even  after  refreshing  his. 
recollection  by  an  examination  of  the  entries;  and  it  was  held 
that  the  entries  were  admissible  evidence.  Bank  of  Monroe  v.. 
Culver,  2  Hill,  531.  See  Rosenstoclc  v.  Heggarty,  36  St.  Rep. 
92 ;  Nat.  Ulster  County  Bank  v.  Madden,  114  K.  Y.  280.  The 
rule  which  renders  such  entries  admissible  rests  upon  the  principle 
of  necessity  for  the  reception  of  secondary  evidence,  and  is  not  ap- 
plicable where  the  witness  has  a  distinct  recollection  of  the  es- 
sential facts  to  which  they  relate.  It.;  Matter  of  Smith,  85  Hun,. 
359.  The  testimony  of  a  witness  cannot  be  corroborated  by  en- 
tries made  by  him  in  his  own  books.  Ih.  So  entries  in  account- 
books  cannot  be  made  evidence  on  the  ground  that  the  witness  is 
absent  from  the  State,  or  is  beyond  the  jurisdiction  of  the  court, 
though  the  rule  is  otherwise  if  such  witness  is  dead.  Brewster  v. 
Doane,  2  Hill,  537. 
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Copy  of  books  not  competent  evidence.— That  books  must  be  kept 
by  making  original  entries,  has  been  already  seen.  And  when 
entries  are  thus  made,  the  original  books  must  themselves  be  in- 
troduced in  evidence.  Copies  of  books  of  account  are  not  ad- 
missible in  evidence,  if  objected  to  on  that  ground.  McCormich 
V.  Mulvihill,  1  Hilt.  131.  The  admission  in  evidence  of  a  copied 
extract  from  account  books,  in  support  of  a  claim  for  goods  sold, 
is  error.  Smith  v.  Castle,  81  App.  Div.  638.  And  vvhere  books 
were  proved  by  the  production  of  a  transcript  of  them,  which  was 
objected  to  by  the  other  side,  the  judgment  was  reversed.  lb.  It 
IS  of  no  consequence  whether  the  transcript  is  accurate  or  not, 
nor  will  it  avail  anything  to  prove  the  accuracy  of  such  tran- 
script, for  in  no  case  is  it  legal  evidence,  if  duly  objected  to.  lb. 
But  if  such  evidence  is  offered,  and  it  is  admitted  in  the  court 
below  without  objection,  it  will  not  be  any  ground  of  objection 
on  appeal,  that  a  copy  was  used  instead  of  the  original  books. 
Pech  V.  Richmond,  2  E.  D.  Smith,  381.  And  when  entries  in 
books  of  account  are  read  in  evidence  without  objection,  such 
evidence  is  competent  to  be  submitted  to  a  jury,  or  to  the  justice 
sitting  in  their  place.     Brahe  v.  Kimball,  5  Sandf.  237. 

A  copy  of  entries  in  a  book  of  account  may  be  received  in  evi- 
dence when  it  is  shown  to  be  a  true  copy  and  that  the  original  has 
been  burned.  See  Balcer  v.  Loring,  92  Hun,  61.  And  a  schedule 
prepared  by  an  expert  from  the  cash-books  of  a  firm,  and  verified 
by  the  expert,  may  be  introduced  in  evidence  in  connection  with 
the  books  to  render  the  original  documentary  proofs  more  readily 
comprehensible  by  the  court  or  jury.  Van  Name  v.  Van  Name, 
38  App.  Div.  451.    But  see  Ouilfoyle  v.  Pierce,  4  App.  Div.  612. 

A  book  may  be  received  in  evidence,  although  from  age  and 
hard  usage  some  of  the  leaves  have  become  detached  and  have  dis- 
appeared, and  the  book  does  not  contain  the  entire  account  investi- 
gated. If  a  copy  of  the  book  is  in  evidence,  made  when  the  orig- 
inal was  entire,  and  its  correctness  verified,  the  copy  may  be  re- 
ceived in  evidence  the  same  as  a  copy  of  any  other  paper  which 
cannot  be  produced.     Ilodnett  v.  Oault,  64  App.  Div.  163. 

Books  introduced  cannot  be  withdrawn. — Each  party  is  at  liberty 
to  put  his  books  in  evidence,  or  not,  as  he  may  choose,  under 
ordinary  circumstances.  But  if  he  elects  to  introduce  them  as 
evidence,  when  they  are  once  admitted,  the  evidence  becomes  the 
property  of  both  parties,  and  the  books  cannot  be  withdrawn, 
nor  the  evidence  rejected,  without  the  consent  of  the  opposite 
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party.  Clinton  v.  Roiuland,  24  Barb.  634.  And  see  Vibhard  v. 
Stmts,  3  Hill,  144. 

Must  be  received  generally. —  Books  of  accouut,  like  declara- 
tions generally,  must  be  taken  together.  There  would  be  no  justice 
in  permitting  a  party  to  introduce  his  books  to  prove  facts  which 
would  aid  his  side  of  the  cause,  and  at  the  same  time  to  reject 
such  items  of  the  account  as  would  make  against  him,  and  in 
favor  of  the  opposite  party.  And,  therefore,  such  books  cannot 
be  received  in  evidence  when  offered  conditionally,  by  offering 
them  to  prove  certain  specified  matters,  and  asking,  at  the  same 
time,  that  the  opposite  side  should  be  prohibited  from  using  the 
books  for  the  purpose  of  proving  other  matters  which  are  equally 
competent.  Wimints  v.  Sherman,  3  Hill,  74.  They  must  be 
received  altogether,  for  what  they  are  worth,  or  not  at  all.     lb. 

Whole  contents  evidence. —  The  party  who  introduces  his  books 
in  evidence  does  it  subject  to  the  principle  that  the  whole  con- 
tents of  the  book  are  thereby  introduced  as  evidence,  so  far  as 
they  relate  to  the  state  of  accounts  between  himself  and  the  oppo- 
site party.  Books  thus  introduced  may  show  matters  which  charge 
the  opposite  side,  but  if  there  are  credits  on  the  book  in  favor  of 
the  latter,  such  credits  must  be  allowed  also.  So,  again,  the  rule 
is  that,  if  a  party  makes  the  books  of  his  adversary  evidence  in 
his  favor  to  prove  his  credits,  he  is  bound  to  take  the  whole  ac- 
count together,  and  to  admit  the  whole  of  the  debit  side  of  the 
account ;  and  the  rule  is  the  same  whether  the  books  are  produced 
by  the  plaintiff  or  the  defendant.  Biglow  v.  Sanders,  22  Barb. 
147,  148 ;  Loiv  v.  Payne,  4  N.  Y.  247 ;  Dewey  v.  Hotchkiss,  30 
X.  Y.  497. 

May  waive  books  and  resort  to  common-law  proofs. — The  law  is 
clearly  settled  that  a  party  may  omit  to  prove  his  books,  and 
that  he  may  substantiate  his  claims  by  the  common-law  evidence 
of  witnesses.  But  if  the  opposite  side  should  call  for  the  produc- 
tion of  the  books  and  offer  to  introduce  them  as  evidence,  the 
nonproduction  would  be  regarded  as  a  circumstance  showing  that 
the  books  contained  evidence  ih  favor  of  the  party  so  calling  for 
their  production.  But  the  call  for  such  books,  or  a  notice  to  pro- 
duce them,  ought  to  be  a  reasonable  one,  and  at  a  time  when 
compliance  would  be  a  reasonable  requirement;  and,  in  any  case, 
the  nonproduction  of  the  books  will  not  be  ground  of  allowing 
any  sum  to  the  party  calling  for  such  books. 

There  are  cases,  however,  in  which  a  refusal  to  produce  such 
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books  will  justify  a  court  or  jury  in  the  indulgence  of  every  rea- 
sonable presumption  against  the  claims  of  such  party.  See 
Schenck  v.  Wilson,  2  Hilt.  92,  93. 

License  by  person  rendering  service,  etc.—  There  are  many  in- 
stances in  which  it  is  necessary  to  procure  a  license  before  a  per- 
son can  legally  carry  on  a  business,  or  before  he  can  practice  in  a 
profession. 

^  But  it  is  not  necessary  to  produce  a  license,  in  the  first  instance, 
because  the  law  will  presume,  as  between  pr.rty  and  party,  that 
a  regular  license  has  been  procured,  since  it  would  be  illegal  to 
omit  to  procure  it  before  doing  such  business.  McPherson  v. 
Cheadell,  24  Wend.  15;  Sviith  v.  Joyce,  12  Barb.  21. 

An  attorney  may  recover  for  his  services  without  proving  that 
he  has  taken  out  a  license,  because  the  law  will  presume  that  he 
has  complied  with  the  law  in  that  respect.  Pearce  v.  Whale,  5 
Bam.  &  Cress.  38.  And  see  Sissons  v.  Dixon,  5  Barn.  &  Cress. 
758. 

§  19.  Parol  Evidence  to  Contradict  Written  Instrument,  etc. 

When  the  opinion  of  a  court  is  desired  in  relation  to  the  legal 
construction  of  a  written  instrument,  nothing  more  is  necessary 
than  to  lay  that  instrument  before  the  court.  In  such  a  case  the 
instrument  is  to  be  construed  by  itself  alone,  and  no  question 
arises  as  to  the  admissibility  of  extrinsic  evidence  for  the  pur- 
pose of  contradicting,  varying  or  superseding  the  instrument. 

Where  an  agreement  is  reduced  to  writing,  its  construction  is 
always  a  matter  of  law  for  the  court.  Chapin  v.  Potter,  1  Hilt. 
366.  And  the  rule  is  the  same  even  when  the  instrument  has 
been  lost,  and  parol  evidence  has  been  given  of  its  contents. 
Berwick  v.  Horsfall,  4  J.  Scott  E".  S.  450. 

But,  in  a  justice's  court,  a  jury  is  permitted,  as  a  general  rule, 
to  decide  questions  of  law,  as  well  as  those  of  fact,  upon  matters 
relating  to  the  merits,  and  not  as  to  the  admissibility,  of  evidence. 

The  general  rules  in  relation  to  the  construction  of  contracts 
have  been  considered  in  a  preceding  volume. 

General  rule. —  It  is  a  general  and  inflexible  rule  that,  whenever 
written  instruments  are  appointed,  either  by  the  requirements  of 
law,  or  by  the  compact  of  the  parties,  to  be  repositories  and  me- 
morials of  truth,  any  other  evidence  is  excluded  from  being  used, 
either  as  a  substitute  for  such  instruments,  or  to  contradict  or 
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alter  them.  ]Yilson  v.  Deen,  74  N.  Y.  531;  Tripp  v.  Smith,  50 
App.  Div.  499 ;  Stowell  v.  Greenwich  Ins.  Co.  163  'N.  Y.  298 ; 
Thomas  v.  Scutt,  127  ]Sr.  Y.  133.  The  rule  is,  that  when  an  agree- 
ment is  reduced  to  writing,  it,  as  between  the  parties,  merges  and 
overcomes  all  prior  or  cotemporaneous  agreements  and  negoti- 
ations upon  the  subject,  and  oral  evidence  is  not  admissible  to 
vary,  explain,  or  contradict  its  terms,  for  the  writing  is  conclu- 
sively presumed  to  contain  the  whole  engagement  of  the  parties. 
And  it  is  error  to  permit  parol  evidence  of  conversations  prior  to 
a  written  agreement  by  plaintiff  to  sell  his  holdings  in  a  corpo- 
ration, which  he  agi'eed  amounted  to  three-fifths  of  its  entire  cap- 
ital, where  the  purport  of  such  conversations  was  to  the  effect  that 
plaintiff  was  to  sell  his  holdings,  whatever  the  amount  thereof 
might  be.  Dady  v.  O'Bourlce,  172  'S.  Y.  447;  Stowell  v.  Cooper, 
163  ]Sr.  Y.  298.  Marsh  v.  McNair,  99  IST.  Y.  174;  Sanders  v. 
Cooper,  115  X.  Y.  279;  Walton  v.  Agricultural  Ins.  Co.  116  iST. 
Y.  317;  United  Press  v.  N.  Y.  Press  Co.  164  N.  Y.  406.  But 
this  rule  has  no  application  in  a  criminal  case.  People  v.  Walker, 
85  App.  Div.  556;  People  v.  Barringer,  76  Hun,  330.  And  a 
party  is  not  bound  by  a  written  contract  in  a  foreign  language  un- 
less he  knew  what  he  was  signing,  and  if  he  did  not,  oral  evidence 
is  admissible  to  show  what  the  real  agreement  was.  Melle  v- 
Candelora,  88  X.  Y.  Supp.  385.  All  negotiations  had  at  or  prior 
to  the  execution  of  a  written  contract  are  merged  in  it,  and  proof 
cannot  be  given  thereof  for  the  purpose  of  modifying  or  changing 
its  terms.  Spencer  v.  Huntington,  100  App.  Div.  463 ;  Solomon 
V.  Lighte  &  Brother,  99  X.  Y.  Supp.  540. 

This  is  a  matter  both  of  principle  and  of  policy;  of  principle, 
because  such  instruments  are,  in  their  own  nature  and  origin,  en- 
titled to  a  much  higher  degree  of  credit  than  parol  evidence;  of 
policy,  because  it  would  be  attended  with  great  mischief  if  those 
instruments  upon  which  men's  rights  depended  were  liable  to  be 
impeached  by  loose  collateral  evidence. 

It  may  be  stated,  as  a  general  rule,  that  oral  evidence  shall  in 
no  case  be  received  as  equivalent  to,  or  as  a  substitute  for,  a  writ- 
ten instrument,  where  the  latter  is  required  by  law,  or  to  give 
effect  to  a  written  instrument,  which  is  defective  in  any  particu- 
lar, which  by  law  is  essential  to  its  validity ;  or  to  contradict,  alter, 
or  vary  a  written  instrument,  either  appointed  by  law  or  by  the 
compact  of  private  parties,  to  be  the  appropriate  memorial  of 
the  particular  facts  which  it  recites;  for,  by  doing  so,  oral  testi- 
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mony  would  be  admitted  in  usurpation  of  a  species  of  evidence 
decidedly  superior  in  degree. 

It  is  a  general  rule  that  evidence  of  what  was  said  between  the 
parties  to  a  valid  instrument  in  writing,  either  prior  to  or  at 
the  time  of  its  execution,  cannot  be  received  to  contradict  or  vary 
its  terms.  Thomas  v.  Scuit,  127  N.  Y.  133;  Stowell  v.  Green- 
wich his.  Co.  163  N".  Y.  298 ;  Naylor  v.  McSwegan,  2  Misc.  255 ; 
Engelhorn  v.  Reitlinger,  122  N".  Y.  76.  The  writing  is  conclu- 
sively presumed  to  contain  the  whole  engagement  of  the  parties. 
Stowell  v.  Greenwich  Ins.  Co.  163  IST.  Y.  298 ;  Eighmie  v.  Taylor, 
"98  ]Sr.  Y.  288.  If  upon  inspection,  the  written  instrument  appears 
to  contain  the  engagements  of  the  parties,  and  to  define  the  object 
and  measure  the  extent  of  such  engagements,  it  constitutes  the  con- 
tract between,  the  parties  and  is  presumed  to  contain  the  whole  of 
that  contract,  and  extrinsic  evidence  of  the  agreement  is  not  ad- 
missible. McGarrigle  v.  McCoslcer,  83  App.  Div.  184;  Mead 
V.  Dunlevie,  174  l!^.  Y.  108 ;  Jamestown  Business  College  Ass'n 
v.  Allen,  172  K  Y.  291,  295;  Stowell  v.  Greenwich  Ins.  Co.  163 
]Sr.  Y.  298.  Thomas  v.  Scutt,  127  K  Y.  133.  But,  oral  evidence 
of  a  mistake  in  the  date  of  a  written  instrument  is  admissible  for 
the  purpose  of  reforming  it  in  an  action  for  its  enforcement. 
Trenton  Potteries  Co.  v.  Title  Guarantee  &  Trust  Co.  176  IST.  Y. 
<35 ;  Kincaid  v.  Archibald,  73  IST.  Y.  193. 

This  rule  is  not  universal  in  its  application,  because  the  courts, 
in  their  efforts  to  prevent  fraud  and  injustice,  have  laid  down  cer- 
tain exceptions,  which,  although  correct  in  principle,  are  some- 
times so  loosely  applied  in  practice  as  to  threaten  the  integrity 
of  the  rule  itself.  The  real  exceptions  may  be  grouped  into  two 
classes,  the  first  of  which  includes  those  cases  in  which  parol  evi- 
dence has  been  received  to  show  that  that  which  purports  to  be  a 
written  contract  is  in  fact  no  contract  at  all.  Grierson  v.  Mason, 
60  X.  Y.  394;  Union  Trust  Co.  v.  Whiton,  97  X.  Y.  172.  Thus, 
fratid  (Blauvelt  v.  Woodivorth,  31  j!\^.  Y.  273 ;  Smith  v.  Harris, 
7  St.  Rep.  479),  illegality,  want  of  consideration  (Juillard  v. 
Chaffee,  92  JST.  Y.  529,  535),  delivery  upon  an  unperformed  agree- 
ment or  condition,  or  to  take  effect  only  on  the  happening  of  some 
future  event  (Ih.;  Seymour  v.  Cowing,  1  Keyes,  532;  Benton  v. 
Martin,  52  K  Y.  570;  Eastman  v.  Shaw,  65  IN".  Y.  522),  and 
the  like,  may  be  shown  by  parol,  not  to  contradict  or  vary,  but  to 
destroy  the  written  instrument.  Thomas  v.  Scutt,  127  N.  Y. 
133. 
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Evidence  Avhich  goes  to  the  intention  of  the  parties  to  make  a 
contract  at  all,  when  executing  a  writing  purporting  to  be  a  con- 
tract, does  not  offend  the  rule  which  excludes  parol  proof  to  vary 
the  terms  of  an  actual  contract.  Koehler  Co.  v.  Duggan,  96  N.  Y. 
Supp.  1025.  Where,  in  an  action  to  remove  a  cloud  from  title, 
it  appeared  that  shortly  after  plaintiff's  marriage  to  her  deceased 
husband  he  purchased  the  land  in  question,  and  caused  it  to  be 
conveyed  to  her,  but  that  subsequently  at  his  request  she  had  exe- 
cuted deeds  of  it  to  him,  and  the  deeds  after  his  death  were  found 
unrecorded  in  his  safety  deposit  vault,  parol  and  circumstantial 
evidence  was  held  admissible  to  show  that  it  was  not  the  husband's 
intention  to  take  title.  100  N.  Y.  Supp.  701,  affirmed  117  App. 
Div.  493. 

The  second  class  embraces  those  cases  which  recognize  the  writ- 
ten instrument  as  existing  and  valid,  but  regard  it  as  incomplete, 
either  obviously,  or  at  least  possibly,  and  admit  parol  evidence, 
not  to  contradict  or  vary,  but  to  complete  the  entire  agreement 
of  which  the  writing  was  only  a  part.  Receipts,  bills  of  par- 
cels, and  writings  that  express  only  some  parts  of  the  agreement 
are  examples  of  this  class,  which  leaves  the  written  contract  un- 
changed, but  treats  it  as  part  of  an  entire  oral  agreement,  the 
remainder  of  which  was  not  reduced  to  writing.  Two  things  are 
essential  to  bring  a  case  within  this  class:  1.  The  writing  must 
not  appear,  upon  inspection,  to  be  a  complete  contract,  embracing 
all  the  particulars  necessary  to  make  a  perfect  agreement  and 
designed  to  express  the  whole  arrangement  between  the  parties, 
for,  in  such  case,  it  is  conclusively  presumed,  to  embrace  the 
entire  contract.  2.  The  parol  evidence  must  be  consistent  with 
and  not  contradictory  of  the  written  instrument.  Per  Vak^n,  J., 
in  Thomas  v.  Scutt,  127  N.  Y.  133.  And  see  Stowell  v.  Green- 
wich Ins.  Co.  163  N.  Y.  298;  Chapin  v.  Dobson,  78  N.  Y.  74; 
Marsh  v.  McNair,  99  N.  Y.  174;  Engelhorn  v.  Beitlinger,  122 
N.  Y.  76 ;  Case  v.  Phmiix  Bridge  Co.  134  N.  Y.  78. 

Collateral  agreements  are  not  regarded  as  entitled  to  classifica- 
tion with  the  exceptions  to  the  general  rule,  for  the  reason  that 
they  are  separate,  independent  and  complete  contracts.  They  may 
be  proved  by  parol  because  they  rest  in  parol.  Stowell  v.  Green- 
ivich  Ins.  Co.  163  N.  Y.  298;  Thomas  v.  8cuU,  127  N.  Y.  133; 
Engelhorn  v.  Beitlinger,  122  N.  Y.  76,  80.  Parol  evidence, 
though  it  must  be  clear  and  decisive  to  be  effectual,  is  admissible 
to  prove  a  collateral  agreement  entered  into  at  the  time  a  deed  abso- 
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lute  in  form  was  given,  which  constitutes  in  effect  a  defeasance 
clause,  and  makes  the  deed  a  mortgage.  Murray  v.  Sicmzy,  74  N. 
Y.  Supp.  543,  69  App.  Div.  45 ;  liotn  v.  Keteltas,  46  N.  Y.  605. 

So  evidence  to  explain  an  ambiguity,  establish  a  custom,  or 
show  the  meaning  of  technical  terms  and  the  like,  is  not  regarded 
as  an  exception  to  the  general  rule,  because  it  does  not  contradict 
or  vary  the  written  instrument,  but  simply  places  the  court  in 
position  of  the  parties  when  they  made  the  contract,  and  enables 
it  to  appreciate  the  force  of  the  words  they  used  in  reducing  it  to 
writing.  It  is  received  where  doubt  arises  upon  the  face  of  the 
instrument  as  to  its  meaning,  not  to  enable  the  court  to  hear  what 
the  parties  said,  but  to  enable  it  to  understand  what  they  wrote, 
as  they  understood  it  at  the  time.  Such  evidence  is  explanatory 
and  must  be  consistent  with  the  terms  of  the  contract.  Dana  v. 
Fiedler,  12  N.  Y.  40;  Collender  v.  Dinsmore,  55  N.  Y.  200; 
Newhall  v.  Appleton,  114  N.  Y.  140 ;  Smith  v.  Clews.  114  N.  Y. 
190 ;  Thomas  v.  Scutt,  127  N.  Y.  133.  Williams  v.  Gridley,  110 
App.  Div.  525 ;  Corse  v.  Peck,  102  N.  Y.  513. 

In  a  proper  case,  parol  evidence  may  be  received  to  show  that  a 
simple  assignment,  although  absolute  in  terms,  was  intended  as 
security  merely.  The  principle  upon  which  parol  evidence  is 
admissible  in  such  case  is  the  supposed  incompleteness  of  the 
instrument,  and  the  evidence  is  not  regarded  as  contradicting  the 
writing,  but  as  showing  its  purpose.  See  Truscott  v.  King,  6 
N.  Y.  147,  161 ;  Chester  v.  Banlc  of  Kingston,  16  N.  Y.  336, 
343;  Horn  v.  Keteltas,  46  N.  Y.  605,  610;  Thomas  v.  Scutt,  126 
N.  Y.  133,  140.  See  Miller  v.  Carpenter,  68  App.  Div.  346,  and 
cases  cited,  and  Barson  v.  Mulligan,  77  App.  Div.  192.  Oral  evi- 
dence is  admissible  to  show  in  what  capacity  it  was  intended  that 
a  person  should  be  bound,  who  signed  the  instrument,  though  he 
was  not  mentioned  in  the  body  of  it,  whether  as  lessor  or  as  les- 
see. Esselstyn  v.  McDonald,  98  App.  Div.  197 ;  First  National 
Banlc  of  Springfield  v.  Dana,  79  N.  Y.  108.  So,  where  a  writing 
is  not  necessarily  expressive  of  the  whole  agreement,  parol  proof 
is  admissible  to  show  the  circumstances  surrounding  it  in  order  to 
identify  the  conditions  of  the  writing.  Hancox  v.  Appleton,  96 
N.  Y.  Supp.  1029. 

In  the  first  place,  parol  evidence  is  never  admissible  to  super- 
sede the  use  of  written  evidence,  where  written  proof  is  required 
by  the  law.  Where  the  law,  for  reasons  of  policy,  requires  writ- 
ten evidence,  to  admit  oral  testimony  in  its  place  would  be  to 
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subvert  the  rule  itself.  The  same  observation  applies  where  the 
lavsr  prescribes  a  certain  form  of  written  evidence ;  to  allow  a 
defect  ill  the  instrument  to  be  supplied  by  oral  evidence  would 
be,  pro  tanto,  to  dispense  with  the  law.  Hence,  in  general,  where 
the  law  requires  a  formal  written  instrument,  if  the  document 
offered  in  evidence  be  defective,  so  that  it  cannot  operate  without 
collateral  aid,  the  defect  cannot  be  supplied  by  oral  testimony. 
Stone  v.  Brotuning,  68  IST.  Y.  598,  604;  Seymour  v.  Warren,  59 
App.  Div.  120. 

In  those  cases  in  which  the  statute  of  frauds  requires  a  written 
agreement,  and  in  all  other  cases  in  which  the  law  requires  an 
agreement  or  instrument  in  writing,  it  will  be  sufficient,  if  the 
agreement  is  contained  in  several  different  writings,  which,  by 
internal  reference,  can  be  connected  together  so  as  to  make  one 
entire  instrument,  such  as  is  required  by  the  law.  But  they  can- 
not be  connected  by  mere  oral  testimony,  nor  can  any  defect  in 
the  writing  be  supplied  by  oral  evidence.  Brewster  v.  Silence, 
8  'N.  Y.  207;  Draper  v.  Snow,  20  'N.  Y.  331;  Dilworth  v.  Bost- 
li'ich,  1  Sweeny,  581 ;  Passaic  Mfg.  Co.  v.  Hoffman,  3  Daly,  495. 

The  same  principle  applies  in  all  cases  in  which  parties  have, 
by  mutual  agreement,  reduced  the  terms  and  conditions  of  the 
contract  to  writing,  which  is  to  be  the  evidence  of  their  agree- 
ment, their  admissions,  and  their  intentions.  Where  there  is  no 
ambiguity  in  a  building  contract,  which  was  clear  and  complete  on 
its  face,  with  no  doubt  as  to  its  meaning  of  any  word,  no  evidence 
that  any  term  was  technical  or  local  and  nothing  to  open  the  door 
to  proof  of  extrinsic  facts  to  enable  the  court  to  understand  the 
words  used  as  the  parties  understood  them  when  they  were  writ- 
ten, it  is  error  to  permit  evidence  of  what  was  said  between  the 
parties  before  the  contract  was  signed  for  the  purpose  of  varying 
its  terms.  Lossing  v.  Cushman,  195  IST.  Y.  386 ;  Murdoch  v. 
Gould,  193  K  Y.  369;  House  v.  Walsh,  144  N.  Y.  418;  Lese  v. 
Lamprecht,  196  JST.  Y.  32,  and  cases  cited. 

To  admit  oral  evidence  as  a  substitute  for  instruments,  to  which, 
by  reason  of  their  superior  authority  and  permanent  qualities,  an 
exclusive  authority  is  given  by  the  parties,  would  be  to  substitute 
the  inferior  for  the  superior  degree  of  evidence;  conjecture  for 
fact,  and  presumption  for  the  highest  degree  of  legal  authority; 
loose  recollection  and  uncertainty  of  memory  for  the  most  sure 
and  faithful  memorials  which  human  ingenuity  can  devise  or  the 
law  adopt;  to  introduce  a  dangerous  laxity  and  uncertainty  as  to 
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all  titles  to  property,  which,  instead  of  depending  on  certain  fixed 
and  unalterable  memorials,  wotild  thus  be  made  to  depend  upon 
the  frail  memories  of  witnesses,  and  be  perpetually  liable  to  be 
impeached  by  fraudulent  and  corrupt  practices. 

As  oral  evidence  is  inadmissible  for  the  purpose  of  supplying 
an  omission  in  an  instrument  where  written  evidence  is  required 
by  law,  so  it  is  inadmissible  to  give  any  effect  to  a  written  instru- 
ment which  is  void  in  law  for  inconsistency,  repugnancy  or  ambi- 
guity in  its  terms;  for,  if  a  meaning  could  be  assigned,  by  the 
aid  of  extrinsic  evidence,  to  that  which  was  apparently  destitute 
of  meaning,  or  if  the  same  instrument  could  be  made  to  operate 
in  different  ways,  according  to  the  weight  of  oral  evidence,  it  is 
plain  that  its  effect  would  depend,  not  upon  the  instrument,  but 
upon  the  force  of  the  oral  evidence,  and  thus  the  latter  would 
virtually  be  substituted  for  the  former. 

A  written  instrument  is  subject  to  parol  evidence  that  it,  (the 
instrument)  is  but  a  cloak  to  a  usurious  transaction.  Camp- 
bell V.  Connable,  98  N.  Y.  Supp.  231.  There  is  an  important 
distinction  between  ambiguities,  which  are  apparent  or  patent  on 
the  face  of  the  instrument,  and  those  which  arise  in  the  applica- 
tion of  an  instrument  of  clear  and  definite  meaning  to  doubtful 
subject-mater.  An  ambiguity  apparent  on  reading  an  instrument 
is  termed  amhiguita.9  patens,  or  a  patent  ambiguity ;  that  which 
arises  merely  upon  its  application,  ambiguitas  latens,  or  a  latent 
ambiguity.  The  general  rule  is  that  the  latter  species  of  ambi- 
guity may  be  removed  by  means  of  parol  evidence  ( Cole  v.  W end- 
el,  8  Johns.  116  ;  Ellice  v.  Britton,  4  Wend.  507 ;  Oalen  y.  Broivn, 
22  K  Y.  37;  Emmeti  v.  Penoyer,  151  N.  Y.  564;  Bird  v.  Beck- 
withj  45  App.  Div.  124;  Bowman  v.  Agricultural  Ins.  Co.  59  IST. 
Y.  521;  Fetrie  v.  Trustees  of  Hamilton  College,  158  IST.  Y.  458). 
A  note  reading,  "We  promise  to  pay,"  etc.,  signed  by  the  president 
of  a  certain  company  in  the  space  intended  to  hold  an  officer's  sig- 
nature below  such  company's  stamp  was  given  to  a  party  having 
no  account  with  such  president  personally,  but  only  with  his  com- 
pany, and  it  was  held  that  the  note  was  ambiguous,  and  it  did  not 
absolutely  appear  therefrom  to  be  the  personal  note  of  the  signer, 
and  hence  evidence  showing  that  the  note  was  the  company's  note, 
and  accepted  as  such  by  the  payee,  was  admissible.  Dunbar  Box 
&  Lumber  Co.  v.  Martin,  103  E".  Y.  Supp.  91.  The  general  rule 
is  that  for  the  purpose  of  applying  the  ternas  of  a  contract  to  its 
subject,  and  removing  any  ambiguity  which  arises  from  such  ap- 
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plication,  it  is  permissible  to  show  by  the  declarations  of  the 
parties  before  or  at  the  time  of  the  contract  or  afterward,  what 
was  meant  by  its  terms.  Murdoch  v.  Gould,  193  N".  Y,  369; 
Trustees  of  Southampton  v.  Jessup,  173  JST.  Y.  84.  Where  a  writ- 
ten instrument  appears,  on  inspection,  not  to  be  a  complete  con- 
tract, parol  evidence,  not  contradictory  of  its  terms,  but  consis- 
tent with  the  contract,  is  admissible.  Studwell  v.  Bush  Co.  206 
N".  Y.  416. 

By  the  term  patent  ambiguity  must  be  understood  an  ambiguity 
inherent  in  the  words,  and  incapable  of  being  dispelled  either  by 
any  legal  rules  of  construction  applied  to  the  instrument  itself, 
or  by  evidence  showing  that  terms  in  themselves  unmeaning  or 
unintelligible,  are  incapable  of  receiving  a  known  conventional 
meaning.  The  great  principle  on  which  the  rule  is  founded  is, 
that  the  intention  of  parties  should  be  construed,  not  by  vague 
evidence  of  their  intentions,  independently  of  the  expressions 
which  they  have  thought  fit  to  use,  but  by  the  expressions  them- 
selves. Now,  those  expressions  which  are  incapable  of  any  legal 
construction  and  interpretation  by  the  rules  of  art  are  either  so 
because  they  are  in  themselves  unintelligible,  or  because,  being 
intelligible,  they  exhibit  a  plain  and  obvious  uncertainty.  In  the 
first  instance,  the  case  admits  of  two  varieties ;  the  terms,  though 
at  first  sight  unintelligible,  may  yet  be  capable  of  having  a  mean- 
ing annexed  to  them  by  extrinsic  evidence,  just  as  if  they  were 
written  in  a  foreign  language,  as  when  mercantile  terms  are  used, 
which,  amongst  mercantile  men,  bear  a  distinct  and  definite  mean- 
ing, although  others  do  not  comprehend  them;  the  term  used 
may,  on  the  other  hand,  be  capable  of  no  distinct  and  definite 
interpretation.  Now  it  is  evident  that,  to  give  effect  to  an  in- 
strument, the  terms  of  which,  though  apparently  ambiguous,  are 
yet  capable  of  having  a  distinct  and  definite  meaning  annexed 
to  them,  is  no  violation  of  the  general  principle,  for,  in  such 
a  case,  effect  is  given,  not  to  any  loose  conjecture  as  to  the  intent 
and  meaning  of  the  party,  but  to  the  expressed  meaning;  and 
that,  on  the  other  hand,  where  either  the  terms  used  are  incapable 
of  any  certain  or  definite  meaning,  or  being  in  themselves  intelli- 
gible, exhibit  a  plain  and  obvious  uncertainty,  and  are  equally 
capable  of  different  applications,  to  give  an  effect  to  them  by 
extrinsic  evidence  as  to  the  intention  of  the  party  would  be  to 
make  the  supposed  intention  operate  independently  of  any  definite 
expression  of  such  intention.     By  patent  ambiguity,  therefore, 
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must  be  understood  an  inherent  ambiguity,  which  cannot  be  re- 
moved either  by  the  ordinary  rules  of  legal  construction,  or  by 
the  application  of  extrinsic  and  explanatory  evidence,  showing  that 
expressions,  prima  facie  unintelligible,  are  yet  capable  of  con- 
veying a  certain  and  definite  meaning.  See  Decker  v.  Carr,  11 
App.  Div.  432,  434.  According  to  these  principles,  parol  evidence 
is  never  admissible  to  explain  an  ambiguity  which  is  not  raised 
by  extrinsic  facts.  And  parol  evidence  ought  never  to  be  allowed 
to  create  an  ambiguity  where  none  exists.  Auburn  City  Bank 
V.  Leonard,  40  Barb.  119.  A  written  contract  of  hiring  at  a  speci- 
fied sum  per  week  is  not  ambiguous  in  respect  of  the  term,  and 
oral  evidence  is  inadmissible  to  show  that  the  term  of  one  year 
was  agreed  upon.  Eichenlauer  v.  Rentz  Candy  Co.  88  IfT.  Y. 
Supp.  260. 

A  patent  ambiguity  appears  on  the  face  of  the  instrument,  while 
a  latent  ambigniity  is  raised  by  evidence,  and  to  create  the  latter 
so  as  to  open  the  contract  to  parol  explanation  it  must  be  estab- 
lished by  proof  of  circumstances  known  to  all  the  parties.  Petrie 
V.  Trustees  of  Hamilton  College,  158  JST.  Y.  458. 

As  oral  evidence  is  inadmissible,  either  as  a  substitute  for  a 
written  instrument,  required  by  law,  or  to  give  effect  and  opera- 
tion to  such  an  instrument,  when  it  is  defective,  it  follows  a  for- 
tiori, that  it  is  not  admissible  to  contradict,  or  even  to  vary,  any 
instrument  to  which  an  exclusive  operation  is  given  by  law, 
whether  that  exclusive  quality  results  from  a  positive  rule  of  law 
or  from  private  compact. 

Where  the  terms  of  an  agreement  are  reduced  to  writing,  the 
document  itself,  being  constituted  by  the  parties  as  the  expositor 
of  their  intentions,  is  the  only  instrument  of  evidence  in  respect 
of  that  agreement  which  the  law  will  recognize  so  long  as  it 
exists,  for  the  purposes  of  evidence.  If  the  parties  have  con- 
tracted by  deed,  as  the  obligation  under  seal  imports  greater  de- 
liberation and  more  solemnity  than  a  mere  written  agreement 
which  is  not  under  seal,  no  evidence,  whether  oral  or  written, 
which  is  not  under  seal,  can  be  admitted  to  contradict  or  vary  it. 
In  this  State,  however,  the  consideration  of  a  sealed  instrument 
may  be  inquired  into,  under  some  circumstances. 

So,  upon  the  principles  already  laid  down,  evidence  is  inadmis- 
sible to  show  that  there  was  a  parol  agreement  prior  to,  or  con- 
temporary with,  the  written  instrument,  and  which  varies  its 
terms,  as,  for  instance,  to  show  that  a  note,  payable  on  a  day 
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certain,  Avas  to  be  payable  upon  a  contingency  only,  or  upon  some 
other  day,  or  not  until  the  death  of  the  maker.  Ely  v.  Kilhom, 
5  Denio,  51-1-;  Gridley  v.  Doll,  4  ]^.  Y.  486;  Crater  v.  Binninger, 
45  X.  Y.  545.  But  oral  evidence  of  an  extension  of  the  time  of 
payment  of  a  note  is  admissible.    Finch  v.  Shilton,  79  Hun,  531. 

Where  a  contract  has  been  reduced  to  writing,  nothing  which 
is  not  found  in  the  writing  can  be  considered  as  a  part  of  the 
contract;  and,  therefore,  it  is  not  competent  to  add  to  the  terms 
of  such  contract  by  means  of  parol  evidence.  In  such  cases  it 
is  to  be  presumed  that  the  parties,  in  expressing  their  intention, 
have  expressed  the  whole  of  it,  subject  to  those  incidents  and 
consequences  which  the  law  annexes  to  the  terms  which  they  have 
used.  So,  too,  it  is  to  be  presumed  that  the  parties  have  ex- 
pressed their  actual  intentions ;  and,  therefore,  parol  evidence  can- 
not be  given  to  vary  the  terms  of  the  written  agreement.  Parol 
evidence  is  also  inadmissible  for  the  purpose  of  altering  the 
legal  operation  of  an  instrument,  by  evidence  of  an  inteniion,  to 
an  effect,  which  is  not  expressed  in  the  instrument.  See  Mumford 
V.  McPherson,  1  Johns.  414;  Buckley  v.  Bentley,  48  Barb.  283; 
JRenard  v.  Sampson,  12  IST.  Y.  561;  Long  v.  New  York  Cent. 
R.  B.  Co.  50  K  Y.  76 ;  Wilson  v.  Been,  74  X.  Y.  531 ;  Cleves 
v.  Willoughby,  7  Hill,  83 ;  Green  v.  Collins,  86  N.  Y.  246 ;  Ball 
V.  Slafter,  26  Hun,  353;  Acker  v.  Phoenix,  4  Paige,  305;  Phil- 
lips v.  Higgins,  7  Lans.  314;  Russell  v.  Croy,  12  Johns.  427; 
Champion  v.  White,  5  Cow.  509 ;  Cook  v.  Eaton,  16  Barb.  439 ; 
Swick  V.  Sears,  1  Hill,  17;  Tymason  v.  Bates,  14  Wend.  671. 

There  are  cases,  however,  in  which  parol  evidence  is  admissible 
for  the  purpose  of  defeating  the  effect  of  a  written  instrument, 
and  the  rule  admitting  such  evidence  in  these  cases  does  not  at 
all  conflict  with  the  principles  already  discussed.  Oral  testimony 
is  admissible  to  show  that  a  promissory  note  was  not  a  contract  at 
all  but  was  merely  a  receipt  or  voucher  to  show  the  amount  of 
moneys  advanced  in  the  promotion  of  an  enterprise.  Bond  v. 
Tandergrift,  128  'N.  Y.  1078.  And  parol  evidence  is  admissible 
to  show  that  a  promissory  note  was  not  to  create  an  obligation 
against  the  maker.  Equitable  Trust  Co.  v.  Howe,  129  IST.  Y. 
Supp.  122. 

Where  parol  evidence  is  offered,  not  for  the  purpose  of  adding 
to,  or  varying,  or  contradicting,  the  effect  of  a  written  instrument 
of  admitted  authority,  but  where,  on  the  contrary,  it  is  offered 
in  order  to  disprove  the  legal  existence  of  the  paper,  or  for  the 
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purpose  of  rebutting  the  operation  of  the  instrument,  such  parol 
evidence  is  admissible.  In  such  a  case,  if  the  parol  evidence  is 
oflFered  for  the  purpose  of  showing  that  the  v?ritten  instrument 
was  obtained  by  a  fraud,  practiced  by  the  party  who  seeks  an 
advantage  under  it  as  against  the  party  who  executed  it,  the 
parol  evidence  would  not  contradict  the  terms  of  the  written  in- 
strument, but  would  merely  show  that  it  is  not  to  be  regarded  at 
all  as  a  valid  instrument.  In  such  case  there  is  no  merger  of 
the  oral  negotiation  in  the  written  instrument,  and  parol  proof 
of  the  transaction  is  competent  to  show  the  fraud.  Koop  v. 
Handy,  41  Barb.  454.  And  see  Filkins  v.  Whyland,  24  ]^.  Y. 
338. 

There  is  a  class  of  cases,  too,  in  which  parol  evidence  is  admis- 
sible for  the  purpose  of  reforming  a  written  contract,  even  when 
the  effect  or  result  of  the  evidence  is  to  contradict,  vary,  or  add 
to,  the  terms  of  the  written  instrument.  But  justices'  courts  have 
no  jurisdiction  of  actions  for  that  purpose.  And  even  in  courts 
of  record,  when  the  evidence  is  offered,  it  is  not  admissible  unless 
the  pleading's  are  framed  for  the  very  purpose  of  reforming  such 
instrument.  In  such  cases  the  evidence  is  not  offered  to  contra- 
dict a  valid  existing  instrument,  but  merely  to  show  that,  by 
accident,  fraud,  surprise  or  mistake,  the  instrument  in  question 
has  never  been  constituted  the  actual  depository  of  the  intention 
and  meaning  of  the  .parties. 

The  rule  excluding  parol  evidence  to  explain,  modify  or  contra- 
dict a  written  instrument  applies  not  only  to  prior  and  cotempo- 
raneous  oral  agreements,  but  with  equal  force  to  subsequent  decla- 
rations. Mott  V.  Richtmyer,  57  IST.  Y.  49.  But  the  rule  is  re- 
stricted to  the  parties  and  their  privies,  and  cannot  be  invoked 
by  a  stranger  to  the  written  instrument.  Caiman  v.  First  Nat. 
Bank  of  Elmira,  53  ~S.  Y.  388 ;  Dempsey  v.  Kipp,  61  1^.  Y.  462 ; 
Ropes  V.  Arnold,  81  Hun,  476 ;  Lee  v.  Adsit,  37  IST.  Y.  78 ;  Brown 
V.  Thurber,  77  N.  Y.  613;  Sprague  v.  Bosmer,  82  IST.  Y.  466; 
Lowell  Mfg.  Co.  v.  Safeguard  Fire  Ins.  Co.  88  IST.  Y.  59-2;  Tyson 
V.  Post,  108  N.  Y.  217;  HanUnson  v.  Yantine,  152  X.  Y.  20; 
Folinsbee  v.  Sawyer,  157  IST.  Y.  196.  The  rule  that  parol  evidence 
is  not  admissible  to  vary  a  writing,  applies  only  to  suits  between 
the  parties  thereto.  Dwnois  v.  Mayor,  etc.  of  Neiv  York,  76  JJ". 
Y.  Supp.  161;  McMaster  v.  Insurance  Co.  of  North  America,  55 
ISr.  Y.  222 ;  City  Trust  Safe  Deposit  Co.  v.  American  Brewing 
Co.  70  App.  Viv.  511 ;  Folinsbee  v.  Sawyer,  157  N.  Y.  196.    The 
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rule  does  not  apply  to  third  persons  who  are  not  precluded  from 
proving  the  truth,  however  contradictory  to  the  written  statements 
of  others.  And,  as  in  a  contention  between  a  party  to  an  instru- 
ment and  a  stranger  to  it,  the  stranger  may  give  testimony  by 
parol  differing  from  the  contents  of  the  instrument,  so  the  party  to 
it  is  not  to  be  at  a  disadvantage  with  his  opponent,  and  he,  too,  in 
such  ease,  may  give  the  same  kind  of  testimony.  McMaster  v. 
Pres.  etc.  Ins.  Co.  of  N.  Am.  55  'S.  Y.  222 ;  Emerald  &  Phoenix 
Brewing  Co.  v.  Leonard,  22  Misc.  120. 

Aiding  written  evidence  by  parol  evidence. — Extrinsic  parol  evi- 
dence is  admissible,  generally,  to  give  effect  to  a  written  instru- 
ment, by  establishing  its  authenticity,  or  by  applying  it  to  its 
proper  subject-matter,  and  also  as  auxiliary  to  the  latter  object,  for 
the  purpose,  in  some  instances,  of  explaining  expressions  capable 
of  conveying  a  definite  meaning  by  virtue  of  that  explanation, 
and  of  annexing  customary  incidents;  and  also,  in  other  instances, 
for  the  purpose  of  removing  presu'mptions  arising  from  extrinsic 
facts  which  would  otherwise  obstruct  such  application.  Where 
an  instrument  is  not  proved  by  mere  production,  it  must,  neces- 
sarily, derive  its  credit  and  authenticity  from  extrinsic  or  parol 
evidence. 

In  the  next  place,  it  is  always,  necessarily,  a  matter  of  extrinsic 
evidence  to  apply  the  terms  of  an  instrument  to  a  particular  sub- 
ject-matter, the  existence  of  which  is  also  a  matter  of  proof,  by 
parol  evidence.  Where  a  description  is  ambiguous,  it  may  be 
made  intelligible  by  evidence  aliunde,  for  parol  evidence  is  always 
admissible  to  ascertain  the  nature  and  qualities  of  the  subject- 
matter  to  which  the  instrument  refers.  Doe  v.  Bart,  1  Term  R. 
704;  Gary  v.  Thompson,  1  Daly,  35;  Thomas  v.  Truscoit,  53 
Barb.  200,  204;  Emerald  &  Phoenix  Brewing  Co.  v.  Leonard,  22 
Misc.  120.  Thus,  in  an  action  upon  a  policy  of  fire  insurance, 
where  the  defendants  claim  that  the  property  destroyed  was  not 
covered  by  the  policy,  if  the  expressions  in  the  policy  which  iden- 
tify the  property  insured  are  uncertain,  resort  may  be  had  to  parol 
proof  to  identify  the  property  and  clear  up  the  ambiguity.  Saun- 
ders V.  Agricultural  Ins.  Co.  39  App.  Div.  631.  But  where  the 
policy  accurately  describes  one  building,  extrinsic  evidence  tending 
to  show  that  a  building  other  and  different  from  that  described 
was  intended  is  inadmissible.    Sanders  v.  Cooper,  115  jST.  Y.  279. 

Upon  the  same  principle,  if  the  description  in  an  instrument 
applies  partially  to  each  of  two  persons  or  to  two  subject-matters. 
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but  to  neither  of  them  entirely,  or  equally  to  both,  so  that  a  doubt 
arises  which  of  them  or  whether  both  of  them  was  intended,  oral 
evidence  is  admissible  to  remove  it.  See  Decher  v.  CmTj  11  App. 
Div.  432. 

Where  terms  are  iised  which  are  known  and  understood  by  a 
particular  class  of  persons,  in  a  certain  special  and  peculiar 
sense,  evidence  to  that  effect  is  admissible  for  the  purpose  of  ap- 
plying the  instrument  to  its  proper  subject-matter;  and  the  case 
seems  to  fall  within  the  same  consideration  as  if  the  parties,  in 
framing  their  contract,  had  made  use  of  a  foreign  language,  which 
courts  are  not  bound  to  imderstand.  Such  an  instrument  is  not 
on  that  account  void;  it  is  certain  and  definite  for  all  legal  pur- 
poses, because  it  can  be  made  so  in  evidence,  through  the  medium 
of  an  interpreter. 

Conformably  with  these  principles,  the  courts  have  long  allowed 
mercantile  instruments  to  be  expounded  according  to  the  usage 
and  custom  of  merchants,  who  have  a  style  and  language  peculiar 
to  themselves,  of  which  usage  and  custom  are  the  legitimate  inter- 
preters. 

The  legitimate  object  of  extrinsic  evidence  in  such  cases  seems 
to  be  to  explain  terms  which  are  not  intelligible  to  all  who  may 
understand  the  language,  but  which  may,  nevertheless,  have  ac- 
quired, by  custom  and  usage,  a  known  definite  sense  and  mean- 
ing amongst  a  particular  class  of  persons,  which  can  be  well  ascer- 
tained by  means  of  the  testimony  of  those  who  are  conversant 
with  the  peculiar  use  of  those  terms.  Evidence  is  always  admis- 
sible to  explain  the  meaning  which  usage  has  given  to  words  or 
terms  as  used  in  any  particular  trade  or  business,  as  a  means  of 
enabling  the  court  to  declare  what  the  language  of  the  contract 
did  actually  express  to  the  parties.  Da7m  v.  Fiedler,  12  W.  Y. 
40 ;  Hinton  v.  Locl-e,  5  Hill,  437 ;  Newhall  v.  Appleton,  114  K 
Y.  140 ;  Oring  v.  VanderUU,  13  St.  Eep.  457.  A  bill  of  sale  of 
a  horse  "as  he  is,"  does  not  preclude  proof  by  parol  evidence  of 
a  collateral  warranty.  OeTb  v.  AWaller,  115  K  Y.  Supp.  201.  The 
witnesses  for  this  purpose  may  be  considered  sworn  interpreters  of 
the  mercantile  language  in  which  the  contract  is  written.  Beyond 
this,  however,  the  principle  does  not  extend;  merchants  are  not 
prohibited  from  annexing  what  weight  and  value  they  please  to 
words  and  tokens  of  their  own  peculiar  coinage,  as  may  best  suit 
their  own  purposes,  but  they  ought  not  to  be  permitted  to  alter 
and  corrupt  the  sterling  language  of  the  country.     If  they  use 
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plain  and  ordinary  terms  and  expressions,  to  which  an  unequivocal 
meaning  belongs,  which  is  intelligible  to  all,  then  it  seems  that, 
according  to  the  great  principle  so  frequently  adverted  to,  that 
plain  sense  and  meaning  ought  not  to  be  altered  by  evidence  of  a 
mercantile  understanding  and  usage.  It  is  clear,  indeed,  that  if  a 
contrary  practice  were  to  prevail,  and  be  carried  to  its  full  extent, 
the  effect  would  be  to  render  it  impossible  to  make  a  special  con- 
tract in  mercantile  affairs,  and  to  compel  all  persons,  under  all 
circumstances,  to  conform  to  the  usages  of  trade;  the  written 
contract  would  become  a  dead  letter;  the  question  would  not  be, 
what  is  the  actual  contract,  but  what  is  the  usage;  and  the  very 
same  terms  would  denote  different  contracts  as  often  as  mercan- 
tile fashions  varied.  The  rule  has,  therefore,  been  settled  that 
usage  or  custom  cannot  be  proved  to  contravene  a  rule  of  law 
or  to  vary  the  legal  construction  of  a  written  instrument.  Hopper 
v.  Sage,  112  W.  Y.  530 ;  CoUander  v.  Diiis^nore,  55  IST.  Y.  200 ; 
Silberman  v.  Clarli,  96  IST.  Y.  522;  Moroivsky  v.  Rohrig,  4  Misc. 
167,  171.  But  there  is  a  gTeat  variety  of  cases  in  which  the 
courts  have  permitted  evidence  to  be  given  to  show  the  meaning 
of  terms  in  commerce,  and  the  arts,  or  of  words  and  phrases  pecu- 
liar to  mercantile  pursuits.  This  is  generally  spoken  of  as  proof 
of  usage,  although  in  many  cases  it  is  rather  the  definition  of 
technical  language.  Hone  v.  Mutual  Safety  Ins.  Co.  1  Sandf. 
137,  150 ;  Beals  v.  Terry,  2  Sandf.  127. 

A  few  cases  may  be  usefiil  by  way  of  illustrating  the  manner 
in  which  the  principles  before  referred  to  are  applied  by  the 
courts. 

Where  a  written  sealed  lease  exists,  it  is  presumed  to  contain 
the  entire  agreement  as  to  the  premises,  and,  therefore,  parol  evi- 
dence is  not  admissible  to  prove  a  parol  agTeement  which  was 
made  before  the  written  one,  for  the  purpose  of  controlling  or 
varying  the  terms  of  the  sealed  instrument.  Tibbits  v.  Percy,  24 
Barb.  39 ;  Vanderhoef  v.  Hartmann,  63  App.  Div.  419 ;  Daly  v. 
Piza,  105  App.  Div.  496.  And  when  a  lease  which  is  complete 
makes  no  provision  for  repairs  by  a  landlord,  evidence  is  inad- 
missible of  a  prior  or  cotemporaneous  agreement  by  the  landlord 
to  repair.  Eisert  v.  Adelson,  136  App.  Div.  741 ;  Wilson  v.  Been, 
74  N.  Y.  531. 

So,  in  an  action  for  the  foreclosure  of  a  mortgage,  given  to 
secure  the  payment  of  a  bond  conditioned  for  the  payment  of 
money  on  a  specified  day,  parol  evidence  is  not  admissible  for  the 
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purpose  of  showing  that,  at  the  time  of  the  delivery  of  the  bond 
and  mortgage,  there  was  a  verbal  agreement  that  the  money  should 
not  be  due  until  a  later  day.     Hunt  v.  Bloomer,  5  Duer,  202. 

So  where  a  written  agreement  required  the  delivery  of  the 
entire  quantity  of  certain  articles  sold  before  payment  could  be 
demanded,  it  was  held  that  parol  evidence  was  inadmissible  to 
show  that  the  parties  intended  that  each  parcel  should  be  paid 
for  on  its  delivery.    Baker  v.  Higgins,  22  IST.  Y.  397. 

So,  the  maker  of  a  promissory  note,  in  an  action  upon  it  by  the 
payee,  is  not  entitled  to  show,  by  parol  evidence,  that,  at  a  settle- 
ment of  accounts  between  the  parties,  upon  which  settlement  the 
note  was  given,  the  plaintiff  agreed  to  give  it  up,  if  he  could  not 
find  a  receipt  from  the  defendant  for  the  payment  for  some  prop- 
erty which  the  defendant  had  let  him  have,  the  parties  differing, 
at  the  time  of  giving  the  note,  as  to  whether  such  property  had 
been  paid  for.     Brown  v.  Hull,  1  Denio,  400. 

So  where  a  promissory  note  was  given,  upon  the  release  of  the 
payee's  interest  in  his  father's  estate,  upon  a  parol  agreement  be- 
tween the  maker  and  the  payee,  that  if  the  interests  of  other  heirs 
of  the  estate  could  not  be  obtained  in  a  specified  manner,  both 
the  note  and  the  release  should  be  void,  and  an  action  was  after- 
ward brought  upon  the  note,  it  was  held  that  evidence  of  such 
parol  agTeement  was  inadmissible.  Ely  v.  Kilhorn,  5  Denio, 
514.  So,  in  an  action  upon  a  promissory  note,  averments  in  the 
answer  merely  attempting  to  change  the  terms,  present  no  defense. 
Myers  v.  Stein,  139  K  Y.  Supp.'762. 

So  parol  evidence  is  inadmissible  to  show  that  a  general  release 
of  all  .claims  which  the  plaintiff  had  against  the  defendant  was 
not  intended  to  include  the  claim  in  suit.  Curro  v.  Alteri,  32 
Misc.  690.  So  parol  evidence  is  inadmissible  to  show  that  the 
owner  of  a  dower  right  in  lands  agreed  orally  that,  in  consider- 
ation of  a  conveyance  to  her  of  the  fee,  the  property  should  revert 
to  the  grantors  at  her  death.  Henning  v.  Miller,  66  Hun,  588. 
So  where  a  promissory  note  is  given  for  a  specific  sum,  it  cannot 
be  shown  by  parol  evidence  that,  at  the  time  the  note  was  g-iven, 
there  was  a  verbal  agreement  between  the  maker  and  the  payee 
that  an  account  which  the  maker  held  against  the  payee  should 
be  deducted.  Eaves  v.  Henderson,  17  Wend.  190.  But,  as  be- 
tween the  original  parties  to  a  promissory  note  and  others  with 
notice,  parol  evidence  that  the  note  was  without  consideration,  and 
that  it  was  delivered  on  condition  that  the  maker  should  not  be 
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liable  upon  it,  is  admissible,  and  not  open  to  the  objection  of 
^'arying  or  contradicting  the  written  contract.  Higgins  v.  Ridg- 
way,  156  N.  T.  130.  See  Garfield  Nat.  Bank  v.  Colwell,  57  Hun, 
169;  Benton  v.  Martin,  52  N.  Y.  570;  Seymour  v.  Cowing,  4 
Abb.  Ct.  App.  Dec.  200.  Where  an  instrument  is  in  legal  effect 
a  promissory  note  and  fixes  no  time  of  payment,  it  is  due  imme- 
diately, and  parol  evidence  is  inadmissible  that  the  money  should 
not  be  payable  until  demand.  Sheldon  v.  Heaton,  88  Hun,  535. 
But  oral  evidence  of  an  agreement  to  extend  the  time  of  payment 
of  a  note  is  admissible.  Finch  v.  Skilton,  79  Hun,  531.  An 
order  for  the  payment  of  money,  when  in  the  hands  of  the  payee 
or  his  assignee,  is  evidence  in  writing  of  his  title  to  the  pay- 
ment, which  cannot  be  defeated  by  parol  evidence.  But  it  may 
be  shown  by  parol  that  the  parties  waived  or  modified  the  rights 
acquired  under  the  delivery  or  assignment.  Parker  v.  City  of 
Syracuse,  31  IT.  Y.  376.  A  contract  of  indorsement  cannot  be 
varied  by  parol  testimony  that,  as  to  the  indorsers,  the  note  was 
not  to  be  deemed  payable  until  a  date  subsequent  to  that  fixed  by 
the  instrument.  Willse  v.  Whitaker,  22  Hun,  242.  So  where 
an  indorser  has  in  writing  waived  notice  of  protest,  parol  evi- 
dence is  inadmissible  to  show  that,  at  the  same  time,  he  orally 
waived  demand  of  payment  on  the  maker.  Buckley  v.  Bentley,  48 
Barb.  283. 

So  where  a  promissory  note  is  given  for  a  specific  sum,  it  can- 
not be  shown  by  parol  evidence  that,  at  the  time  when  the  note 
was  given,  there  was  a  verbal  agreement  between  the  maker  and 
the  payee,  that  an  account  which  the  maker  held  against  the  payee 
should  be  deducted.     Eaves  v.  Henderson,  17  Wend.  190-. 

In  an  action  for  a  breach  of  warranty,  on  a  sale  of  goods  upon 
a  written  contract,  parol  evidence  is  not  admissible  to  show  that, 
at  the  time  of  the  sale,  the  vendor's  agent  represented  the  goods 
to  be  of  a  particular  quality.  liamor  v.  Groves,  15  C.  B.  667. 
If  the  action,  however,  is  founded  upon  a  fraud  in  procuring 
such  sale,  parol  evidence  is  admissible  to  show  the  fraud,  not- 
withstanding the  sale  may  have  been  reduced  to  writing.  Koop 
V.  Handy,  41  Barb.  454.  So  if  the  contract  is  a  mere  receipt  for 
the  purchase  price  of  goods  sold,  that  will  not  exclude  parol 
evidence  of  a  warranty  on  the  sale  of  such  goods  or  property. 
FiJl'ins  V.  Whyland,  24  iN".  Y.  338,  24  Barb.  379. 

Where  a  charter-party  is  not  under  seal,  it  is  competent  to  prove 
by  evidence  aliunde  that  the  charterers  named  therein,  and  who 
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executed  it,  did  so  not  only  for  themselves,  but  also  for  others 
jointly  interested.  Woodhome  v.  Duncan,  106  X.  Y.  527.  And 
M'here  a  subscription  is  executed  by  an  agent  in  his  own  name 
without  mentioning  the  name  of  his  principal,  parol  evidence 
is  admissible  to  show  who  was  the  actual  principal.  Dyhers  v.  , 
Townsend,  24  K  Y.  57.  See  Briggs  v.  Partridge,  64  1ST.  Y.  357, 
362. 

The  books  are  full  of  illustrations  of  the  general  rule  and  of 
the  exceptions,  and  only  a  few  can  be  given.  As  has  been  stated, 
the  exceptions  may  be  included  within  two  general  classes,  and 
these,  with  the  cases  to  which  the  rule  does  not  apply,  will  be 
noticed  in  the  next  section. 

§  20.  Parol  Proof  as  Original  and  Independent  Evidence. 

One  of  the  recognized  exceptions  to  the  rule  excluding  parol 
evidence  which  tends  to  contradict  or  vary  a  written  contract  re- 
lates to  that  class  of  cases  in  which  the  parties  have  expressed  only 
a  part  of  their  agreement  in  writing,  leaving  the  remainder  resting 
in  parol.  In  such  cases  the  written  portion  is  treated  as  a  part 
of  an  entire  oral  agreement,  and  parol  testimony  is  received  of 
that  part  which  the  parties  have  not  reduced  to  writing.  To 
bring  a  case  within  this  class,  the  writing  must  not  appear,  upon 
inspection,  to  be  a  complete  contract,  embracing  all  the  particulars 
necessary  to  make  a  perfect  agreement,  and  designed  to  express 
the  whole  arrangement  between  the  parties,  and  the  parol  evi- 
dence offered  in  connection  with  the  writing  must  be  consistent 
with  and  not  contradictory  of  the  written  instrument.  Thomas  v. 
Scutt,  127  1ST.  Y.  133 ;  Stowell  v.  Greeniuich  Ins.  Co.  163  IST.  Y. 
298.  But  when  the  written  instrument  upon  its  face  appears  to 
be  complete,  containing  mutual  obligations  to  be  performed  by  the 
parties,  parol  evidence  is  inadmissible  to  vary  its  provisions. 
Brantingham  v.  Huff,  174  'N.  Y.  53 ;  Thomas  v.  Scutt,  127  IsT.  Y. 
133 ;  Home  v.  Walsh,  144  N.  Y.  418 ;  Case  v.  Phoenix  Bridge  Co. 
134  IST.  Y.  78;  Stowell  v.  Greenwich  Insurance  Co.  163  IST.  Y. 
298 ;  Dady  v.  O'Bourhe,  172  K  Y.  447.  A  written  memorandum 
of  an  order  to  make  hats  for  the  use  of  actresses  in  a  play  pro- 
duced by  theatrical  managers,  being  an  incomplete  contract,  parol 
evidence  of  the  number  and  various  prices  of  the  hats  to  be  fur- 
nished, together  with  the  manner  of  payment  therefor,  is  com- 
petent.   Niles  V.  Sire,  94  IST,  Y.  Supp.  586 ;  See  Emmett  v.  Pen- 
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oyer,  151  iN^.  Y.  564;  Underwood  v.  Greenwich  Insurance  Co. 
161  N.  Y.  424.  In  an  action  based  upon  a  lease,  it  is  competent 
for  the  lessee  to  slio-\v  that  the  assignment  by  the  lessee  to  a  third 
person  executed  at  the  same  time  and  under  direction  of  the  les- 
see's agent  was  intended  as  a  part  of  the  instrument,  for  the  pur- 
pose of  creating  a  lease  to  the  assigTiees.  Gomprecht  v.  Ludwig, 
120  N.  Y.  Supp.  986;  Grierson  v.  Masoji,  60  IST.  Y.  394. 

Thus  it  is  competent  to  show  by  parol  evidence  that  a  written 
contract  to  furnish  machinery  of  a  specified  kind,  at  a  definite 
price,  within  a  certain  time,  and  to  deliver  it  in  a  particular 
way,  was  part  of  an  entire  verbal  contract  which  provided  that 
the  machines  should  be  so  made  that  they  would  do  the  work  of 
the  person  who  ordered  them  to  his  satisfaction.  Chapin  v.  Doli- 
son,  78  ]Sr.  Y.  74.  And  see  Vaughn  Machine  Co.  v.  Lighthouse, 
64  App.  Div.  138.  This  is  upon  the  ground  that  there  is  nothing 
on  the  face  of  the  instrument  to  show  that  it  was  the  whole  agree- 
ment between  the  parties,  and  that  the  oral  guarantee  does  not 
contradict  and  is  not  inconsistent  with  the  written  contract. 

In  another  case,  an  instrument  in  writing  was  executed  and 
delivered  upon  the  purchase  of  and  payment  for  a  horse  in  these 
words:  "Troy,  Xov.  19,  '52.  C.  B.  Eilkins  Bo't  of  C.  AVhy- 
land  1  Horse,  $150.00.  Eeceived  payment.  C.  Whyland."  This 
was  held  to  be  a  mere  receipt  and  not  a  contract  or  bill  of  sale,  so 
as  to  exclude  parol  evidence  of  a  warranty  of  the  soundness  of 
the  horse  by  the  vendor.  Filhins  v.  Whyland,  24  IN'.  Y.  338. 
Where,  however,  a  written  instrument  appears,  upon  inspection,  to 
be  a  ivill,  definite  and  complete  agreement  of  bargain  and  sale, 
evidence  of  a  verbal  warranty  is  inadmissible.  Eighmie  v.  Tay- 
lor, 98  N.  Y.  288.  So,  where  an  agreement  of  sale  is  in  writing, 
and  absolute  in  form,  parol  evidence  to  show  that  the  sale  was 
conditional  upon  the  buyer's  satisfaction  is  inadmissible.  Cluster 
Gas  Light  Co.  v.  Baker^,  90  X.  Y.  Supp.  1034. 

A  writing  which,  on  its  face,  purports  to  be  an  absolute  bill 
of  sale  of  chattels,  may  be  shown  by  parol  evidence  to  have  been 
intended  as  a  mere  chattel  mortg-age.  {Van  Pelt  v.  Otter,  2 
Sweeny,  202;  Anthony  v.  Atkinson,  2  Sweeny,  228),  or  to  have 
been  given  in  trust  for  the  benefit  of  creditors  (Britton  v.  Lorenz, 
45  1st.  y.  51 ;  Day  v.  Both,  18  jSJ".  Y.  448 ;  Mulford  v.  Miller,  1 
Keyes,  31)  ;  and  that  a  simple  assignment,  although  absolute  in 
terms,  was  intended  as  security  merely,  upon  the  theory  of  the 
supposed  incompleteness  of  the  instrument,  and  that  the  evidence 
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is  not  in  contradiction  of  the  writing,  but  as  showing  its  purpose. 
See  Thomas  v.  Scutt,  127  JST.  Y.  133,  140.  And  see  Neresheimer 
V.  Smyth,  35  App.  Div.  632,  167  N.  Y.  202. 

Where  an  agreement  is  reduced  to  writing  in  duplicate,  and 
each  party  keeps  a  copy,  if  there  is  a  mistake  in  one  of  the  instru- 
ments, it  may  be  shown  by  parol  evidence,  by  the  scrivener  who 
wrote  the  paper,  that  he  made  a  mistake  in  making  one  of  the 
papers.  McNulty  v.  Prentice,  25  Barb.  204.  So  where  the  issue 
litigated  in  an  action  is  whether  the  defendants  executed  three 
written  contracts  or  one  contract  with  two  duplicates,  parol  evi- 
dence of  all  the  negotiations  leading  up  to  the  execution  of  the 
instruments  is  admissible  upon  the  issue.  Hand  v.  Miller,  58 
App.  Div.  126. 

Where  a  writing  is  not  the  foundation  of  the  plaintiff's  claim, 
but  is  collateral  and  incidental,  it  may  be  proved  by  parol.  Boxven 
v.  Nat.  Bank  of  Newport,  11  Hun,  226 ;  Grover  v.  Morris,  73 
N.  Y.  473;  Daniels  v.  Smith,  130  :N".  Y.  696;  Engel  v.  Eastern 
Brewing  Co.  19  Misc.  682 ;  Sommer  v.  Oppenheim,  19  Misc. 
605.  So,  where  plaintiff  sues  for  the  value  of  services  as  watch- 
man, though  he  introduces  in  support  of  his  claim  a  paper  signed 
by  defendant's  testator  and  others  agreeing  to  pay  for  such  serv- 
ices, he,  not  basing  his  complaint  on  such  paper,  is  entitled  to 
prove  an  agreement  to  compensate  him  by  parol  evidence.  Shed- 
rick  V.  Young,  72  App.  Div.  278.  Where  a  written  contract  con- 
tains the  agreement  of  one  of  the  parties,  bu.t  does  not  purport  to 
contain  the  obligation  of  the  other,  it  is  proper  to  show  by  parol 
what  his  obligation  was.  Curtis  v.  Soltau,  16  Daly,  490;  Tocci  v. 
Arata,  16  Daly,  494;  AYise  v.  Rosenblatt,  16  Daly,  496;  Seguine 
V.  Spaeth,  14  Misc.  349  ;  Smith  v.  Hildenbrand,  15  Misc.  129.  So, 
oral  evidence  is  admissible  to  show  in  what  capacity  it  was  in- 
tended that  a  person  who  signed  an  instrument,  although  he  was 
not  mentioned  in  the  body  of  it,  was  to  be  bound,  whether  as  lessor 
or  lessee.  Esselstyn  v.  McDonald,  98  App.  Div.  197 ;  First  Na- 
tional Bank  v.  DaTia,  79  N.  Y.  108. 

Receipts  come  within  the  exception  to  the  general  rule,  and 
are  open  to  explanation  or  contradiction  so  far  as  they  relate  to 
an  admission  of  the  receipt  of  money  or  property  (Foster  v. 
Newbrough,  58  IST.  Y.  41), 8  whether  they  are  drawn  in  the  form 
of  separate  instruments  or  are  embodied  in  other  instruments,  as, 
for  example,  a  promissory  note.  Smith  v.  HolUnd,  61  'B.  Y. 
635.     So,  a  receipt  written  upon  a  contract  of  employment  of 
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a  specified  sum  in  full  payment  of  the  contract,  with  salary,  in- 
terest and  allowance,  besides  closing  account  to  a  day  stated,  is 
not  a  contract,  but  is  a  mere  receipt  which  may  be  modified  and 
explained  by  parol  evidence  of  the  circumstances  and  understand- 
ing under  which  it  was  given.  Komp  v.  Raymond,  175  N.  Y. 
102  and  the  numerous  cases  cited.  Parol  evidence  is  admissible 
to  show  for  what  purpose  a  receipt  was  given,  to  what  fund  it  re- 
ferred, and  to  inquire  into  the  consideration.  Colhurn  v.  Lan- 
sing, 46  Barb.  37.  So,  parol  evidence  is  admissible  to  show  that  a 
receipt  given  to  a  third  person  was  given  with  the  understanding 
that  it  should  not  release  the  claim  against  it.  Reedy  Elevator  Go. 
v.  Berman,  107  ISJ".  Y.  Supp.  59.  It  may  be  shown  by  parol  evi- 
dence that  the  receipt  was  obtained  without  consideration  {Foster 
V.  Neirbro'ughj  58  'N.  Y.  481)  ;  or  by  misrepresentation,  or  that  it 
has  been  rescinded  by  agreement  of  the  parties.  Van  Nest  v. 
Talmage,  17  Abb.  99.  It  may  be  shown  by  parol  evidence  that 
there  was  a  mistake  made  in  the  receipt  as  to  the  particular  moneys 
mentioned  in  it  {Ensign  v.  Wehsier,  1  Johns.  Cas.  145) ;  or  that 
it  was  given  upon  a  condition  which  has  not  been  performed 
{House  V.  Low,  2  Johns.  378) ;  or  that  provisions  were  received 
to  sell  on  commission,  instead  of  a  sale,  where  the  receipt  ex- 
pressed that  they  were  received  "for  account  of"  the  person  send- 
ing them  {McKinstry  v.  PearsaU,  3  Johns.  319)  ;  or  that  there 
was  no  payment  when  a  note  or  other  chose  in  action  is  received 
by  the  person  giving  the  receipt  {Higby  v.  N.  Y.  &  H.  R.  Co.  3 
Bosw.  497 ;  Tohey  v.  Barber,  5  Johns.  68 ;  Putnam  v.  Lewis,  8 
Johns.  389;  Johnson  v.  Weed,  9  Johns.  310;  Southwick  v.  Hay- 
den,  7  Cow.  334) ;  and,  in  so  far  as  a  written  receipt  acknowledges 
payment  it  may  be  varied  by  oral  evidence  showing  that  the  pay- 
ment expressed  in  it  was  not  in  fact  made  in  whole  or  in  part;  but 
is  so  far  as  it  is  evidence  of  a  contract  or  a  satisfaction  between 
the  parties,  it  cannot  be  varied  by  oral  evidence,  the  payment  it 
acknowledges  having  in  fact  been  made.  Vacheron  v.  Hilde- 
brandt,  78  X.  Y.  Supp.  771 ;  Coon  v.  Knap,  8  IST.  Y.  402 ;  Read 
V.  Bank  of  Attica,  124  ]N'.  Y.  671.  So,  it  may  be  shown  by  parol 
evidence  that  a  sura  receipted  as  money  was  not  paid  in  money, 
but  in  property.  Battle  v.  Rochester  City  Bank,  3  ISJ".  Y.  88. 
But,  where  a  receipt  was  given  for  a  quantity  of  grain,  which 
was  "subject  to  order  any  day  when  called  for  (after  a  day  speci- 
fied), without  charge  for  storage,"  it  cannot  be  shown  by  parol 
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evidence,  nor  by  evidence  of  iisage,  that  this  is  a  contract  of  sale, 
instead  of  a  bailment.     Wadsworth  v.  Alcott,  6  IST.  T.  64. 

The  authorities  all  agree  that  where  a  receipt  contains  any- 
thing in  the  nature  of  an  agreement  upon  the  compromise  or  set- 
tlement of  disputed  claims,  that  one  of  the  parties  shall  accept 
and  receive  from  the  other  a  certain  sum  in  satisfaction  and  dis- 
charge of  a  claim,  then  the  paper  signed  becomes  and  is  a  con- 
tract between  them  and  must  be  treated  as  such;  that  it  cannot 
be  varied  or  contradicted  by  parol,  but  is  binding  and  conclusive 
upon  the  parties  in  the  absence  of  fraud  or  mistake.  Coon  v. 
Knap,  8  N.  Y.  402;  Egleston  v.  Kniclcerbacher,  6  Barb.  458; 
Komp  V.  Raymond,  42  App.  Div.  32.  See  Nassoiy  v.  Tomlin- 
son,  148  N.  Y.  326 ;  Fuller  v.  Kemp,  138  K  Y.  281.  But  where 
there  is  no  settlement  by  way  of  compromise  of  disputed  accounts, 
it  makes  no  difference  whether  the  receipt  is  for  a  specified  sum 
of  money  or  in  full;  neither  form  of  instrument  embodies  any 
contract;  both  furnish  only  prima  facie  evidence;  and  both  are 
equally  open  to  explanation  or  contradiction.  Ryan  v.  Ward,  48 
N.  Y.  204. 

As  has  been  seen,  the  general  rule  which  prohibits  parol  evi- 
dence to  explain,  vary  or  contradict  a  written  instrument  applies 
only  as  between  parties  and  their  privies.  It  does  not  apply 
as  between  a  party  and  a  stranger  to  the  instrument,  nor  does 
it  apply  to  independent  collateral  contracts.  Thus,  where,  in 
consideration  of  an  agreement,  on  the  part  of  the  owner 
of  a  mortgage,  to  extend  the  time  of  payment  of  the  mortgage 
debt,  the  mortgagor  gave  a  chattel  mortgage  as  additional  security, 
parol  evidence  may  be  given  of  the  agreement  for  the  extension  of 
time,  as  it  is  an  independent  agreement  existing  outside  of  the 
two  mortgages  and  does  not  contradict  or  vary  either.  Kane  v. 
Cortesy,  100  N.  Y.  132.  And  see  Dodge  v.  Zimmer,  110  K  Y. 
43;  Ferguson  v.  Baher,  116  N.  Y.  257;  Finley  v.  Fay,  96  IsT.  Y. 
663. 

There  may  sometimes  be  a  modification  of  written  unsealed 
agreements  by  a  subsequent  parol  agreement.  As  a  general  rule, 
it  is  clearly  and  certainly  settled  that,  in  an  action  upon  a  con- 
tract for  work  and  labor  stipulated  to  be  performed  within  a 
definite  time,  an  extension  of  the  time,  or  an  entire  waiver  of 
objections  to  a  delay  in  performance,  may  be  shown  by  parol 
evidence  of  the  declarations,  or  acts  in  pais  of  the  party,  who  at 
the  time  was  entitled  to  claim  the  performance.     Vasseur  v.  Liv- 
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ingston,  4  Duer,  285,  292.  Where  a  contract  for  employment  as 
an  actor  was  established  by  separate  telegrams,  the  first  of  which 
was  "Offer  Sheldon  Lewis  one  hundred  ten  a  week  regvA&T  engage- 
ment commencing  first  week  in  July,"  and  the  rest  of  the  tele- 
gram implied  a  long  employment,  evidence  was  held  admissible 
to  show  that  a  "regular  engagement,"  as  known  in  theatrical 
circles,  meant  an  engagement  for  fifty-two  weeks,  when  the  theatre 
offering  it  ran  during  the  entire  year,  and  that  the  contract  in  this 
case  was  for  an  entire  year.  Leivis  v.  Blaclnvood,  153  App.  Div. 
36,  137  IN'.  Y.  Supp.  1061.  And  the  same  rule  has  been  applied 
to  sealed  instruments.  Fleming  v.  Gilbert,  3  Johns.  528 ;  Smith 
V.  Gugerty,  4  Barb.  615;  Crane  v.  Maynard,  12  Wend.  408;  Es- 
mond V.  Van  Bensclioten,  12  Barb.  366. 

§  21.  Objections  to  the  Competency  of  Witnesses. 

The  question,  who  are  competent  witnesses,  has  been  already 
discussed.  But  although  many  persons  are  now  competent  who, 
under  the  former  law,  were  not,  there  are  still  some  cases  in  which 
an  objection  may  be  taken  to  the  competency  of  the  person  offered 
as  a  witness.  The  time  and  manner  of  raising  the  objection  is 
sometimes  a  material  one.  And,  besides  that,  there  is  a  matter 
of  fairness  as  to  this  time  and  manner  of  objecting. 

If  the  objection  arises  on  account  of  the  extreme  youth  of  the 
witness,  or  from  his  infamy  of  character  because  convicted  of  a 
felony,  it  ought,  in  its  natural  course,  to  be  taken  before  the  wit- 
ness is  sworn,  because  the  objection  assumes  that  he  is  incapable 
of  being  bound  by  an  oath.  The  fact  that  a  witness  fifteen  years  of 
age  in  the  course  of  cross-examination  answered  in  the  negative  a 
question  as  to  whether  he  understood  the  nature  of  an  oath,  was 
held  not  to  call  absolutely  for  the  striking  out  of  his  testimony 
and  the  refusal  of  the  trial  court  to  do  so  should  be  sustained  on 
appeal  particularly  where  the  question  was  properly  submitted  to 
the  jury.  People  v.  Washor,  196  N.  Y.  104,  S.  C.  132  App.  Div. 
924. 

When  the  prosecution  offered  as  a  witness  a  boy  eight  years 
old,  and  the  court  after  examining  him  determined  that  he  could  be 
sworn,  the  defendant's  counsel  is  not  entitled  to  examine  the 
witness  as  to  his  age  before  the  court  proceeds  with  the  direct 
examination.  People  v.  Stanley,  130  App.  Div.  64;  People  v. 
Johnson,  185  IST.  Y.  219.    The  fact  that  a  person  has  been  adjudged 
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to  be  an  idiot  and  incompetent  to  manage  his  own  affairs,  does  not, 
as  a  matter  of  law,  render  him  incompetent  as  a  witness  several 
years  after  the  adjudication,  and  when  he  is  interrogated  both  by 
the  court  and  counsel  for  the  purpose  of  determining  his  compe- 
tency, the  court  is  authorized  to  determine  that  he  may  be  so  sworn. 
Barker  v.  Washburn,  200  K  Y.  280,  affirming  128  App.  Div.  931. 

The  fact  that  witnesses  are  professional  sporting  book-makers 
does  not  affect  their  competency,  but  goes  only  to  their  credibility. 
Matter  of  Jacobs  Will,  137  IST.  Y.  Supp.  155.  And  the  rule  may 
be  generally  stated,  that  every  objection  to  the  competency  of  a 
witness  ought  to  be  taken  in  the  first  instance,  and  before  he  is 
sworn  and  examined  in  chief ;  because,  if  the  rule  were  otherwise, 
it  would  afford  an  unfair  advantage  to  the  objecting  party,  since  he 
could  avail  himself  of  the  testimony  of  the  witness  if  it  were  favor- 
able, but  who  would  get  rid  of  it  by  raising  the  objection,  if  it 
turned  out  to  be  adverse  to  him.  Sherman  v.  Scott,  15  Week.  Dig. 
149. 

A  general  objection  to  the  incompetency  or  immateriality  of 
testimony  is  insufficient  to  raise  the  question  of  the  competency 
of  the  witness,  to  testify  on  that  subject.  Mulligan  v.  Sinslci, 
140  N.  Y.  Supp.  835,  156  App.  Div.  35.  One  asserting  that 
a  witness  is  incompetent  to  testify,  on  account  of  a  statutory 
prohibition,  has  the  burden  of  establishing  the  disqualification. 
Farrar  v.  Farmers'  Loan  and  Trust  Co.  85  App.  Div.  367  -jGriffiths 
V.  Metropolitan  Street  Ry.  Co.  171  K  Y.  106 ;  Green  v.  S.ame,  id. 
201;  Whit7nan  v.  Foley,  125  N.  Y.  651;  City  of  Cohoes  v. 
Delaivare  &  Hudson  Canal  Co.  134  E".  Y.  397. 

In  this  State,  hoAvever,  if  a  witness  is  sworn  in  chief  without 
objection,  and  it  appears  during  his  examination  that  he  is  incom- 
petent, by  reason  of  interest,  the  objection  may  be  taken  after 
such  fact  appears.  Seeley  v.  Engell,  13  N.  Y.  542.  But  a  party 
against  whom  a  person  is  offered  as  a  witness  has  a  right  to  have 
the  preliminary  oath,  called  the  voir  dire,  administered  to  him, 
and  to  examine  him  in  relation  to  his  competency  before  he  is 
sworn  in  chief.     lb. 

It  is  not  a  mere  matter  of  discretion  with  a  justice,  whether  he 
will  administer  this  preliminary  oath  to  the  proposed  witness ; 
for  if  he  refuses  to  do  so,  on  a  proper  application,  his  refusal 
will  be  error.    lb. 

To  be  sworn  on  the  voir  dire  simply  means  that  the  vsdtness  is 
127 
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sworn  to  speak  the  truth.     The  form  of  the  oath  indicates  the 
nature  of  the  oath : 

Form  of  the  Oath.. 

You  do  swear  that  you  will  answer  truly  all  such  questions  as  shall  be  put 
to  you,  in  relation  to  your  interest  in  the  event  of  this  action. 

When  the  oath  is  administered  to  any  witness,  other  than  the 
one  proposed,  vary  the  form  by  saying,  "in  relation  to  the  interest 
of  A.  B."  (naming  the  witness). 

The  question  as  to  the  competency  of  a  witness  is  always  a  ques- 
tion for  the  justice,  and  cannot  be  submitted  to  the  jury.  Both 
parties  may  give  evidence  upon  the  question ;  but  if  the  party 
objecting  calls  and  examines  the  proposed  witness,  neither  party 
can  introduce  any  other  evidence  upon  that  question.  Code  of 
Civil  Pro.  §  3005.  It  is  error  to  permit  a  witness  to  be  interro- 
gated on  cross-examination  as  to  whether  he  belie\'es  in  the  exist- 
ence of  a  Supreme  Being  who  will  punish  false  swearing,  and  to 
submit  it  to  the  jury  to  say  how  far  his  testimony  is  impeached  by 
what  he  says  in  regard  to  his  religious  beliefs.  Brink  v.  Stratton, 
176  K  Y.  150;  People  v.  Most,  128  K  Y.  108;  Butts  v.  Swart- 
wood,  2  Cowen,  431. 

§  22.  Oath  to  Witnesses. 

After  the  attendance  of  a  witness  is  secured,  the  law  next  pro- 
vides for  the  attaining  of  the  highest  value  and  importance  which 
can  be  attached  to  oral  evidence. 

And  for  this  purpose,  the  first  great  safeguard  which  the  law 
provides  for  the  ascertainment  of  truth  in  ordinary  cases  con- 
sists in  requiring  all  oral  evidence  to  be  given  under  the  sanction 
of  an  oath.  This  imposes  the  strongest  obligation  upon  the  con- 
science of  the  witness  to  declare  the  whole  truth  that  can  be  de- 
vised by  human  wisdom ;  since  a  willful  violation  of  the  truth  ex- 
poses him  at  once  to  temporal  and  to  eternal  punishment. 

An  oath  is  a  declaration  made  according  to  law,  before  a  com- 
petent tribunal  or  officer,  to  tell  the  truth ;  or  it  is  the  act  of  one 
who,  when  lawfully  required  to  tell  the  truth,  takes  God  to  wit- 
ness that  what  he  says  is  true.  It  is  a  religious  act  by  which  the 
party  invokes  God  not  only  to  witness  the  truth  and  sincerity  of 
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his  promise,  but  also  to  avenge  his  imposture  or  violated  faith ; 
or  in  other  words  to  punish  his  perjury,  if  he  shall  be  guilty  of  it. 

The  act  or  ceremony  of  taking  an  oath  is  now  usually  that  of 
laying  the  hand  upon  and  kissing  the  gospels.  But  this  is  not 
strictly  necessary,  for  in  place  of  this  the  witness  is  allowed,  if  he 
prefers  it,  to  swear  by  lifting  up  the  right  hand.  See  Code  of 
Civil  Pro.  §§  845,  846. 

The  person  offered  as  a  witness  must,  before  any  testimony  is 
given  by  him,  be  duly  sworn  or  affirmed  to  the  effect  that  the  evi- 
dence which  he  shall  give  relating  to  the  matter  in  difference  be- 
tween    ,  plaintiff'  and   ,  defendant, 

shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 
Id.  §  3000. 

The  whole  form  of  the  oath  is  repeated  to  him  by  the  person 
who  administers  the  oath,  and  the  party  sworn  merely  assents  to 
it  by  kissing  the  book,  or  by  some  other  act  done. 

The  entire  form  is  far  less  impressive  than  that  of  the  ancient 
practice,  which  placed  the  words  of  the  oath  in  the  party's  own 
mouth,  it  being  repeated  in  the  iirst  person  throughout,  and  some- 
times with  peculiar  solemnity.  This  form  of  administering  an 
oath  is  now  observed  in  some  instances,  as  for  instance  in  taking 
the  constitutional  oath  of  office. 

The  object  of  every  oath  is  to  bind  the  conscience  of  the  wit- 
ness or  person  sworn,  and  for  that  reason,  that  form  of  oath  and 
that  mode  of  swearing  should  be  adopted  which  the  witness  con- 
siders most  obligatory.    See  Code  of  Civil  Pro.  §  848. 

Where  a  witness  is  offered  who  is  ig-norant  of  the  English  lan- 
guage, he  must  be  sworn  and  examined  through  an  interpreter, 
who  must  be  first  sworn. 

Form  of  Interpreter's  Oath. 

You  do  swear  that  you  will  accurately  and  truly  interpret  between  the 
court,  the  jury,  and  the  witness,  A.  B.,  in  this  action,  between  John  Doe, 
plaintiff,  and  Eichard  Roe,  defendant. 

When  no  jury  is  called,  omit  the  words,  "the  jury,"  in  the  form 
of  the  oath.  After  the  interpreter  is  thus  sworn,  the  oath  is 
administered  to  the  witness,  by  being  repeated  by  the  court  to 
the  interpreter,  and  by  the  latter  to  the  witness. 

The  examination  of  the  witness  is  conducted  by  putting  the 
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questions  to  the  interpreter,  and  by  his  immediately  repeating' 
the  substance  of  the  question  in  the  language  which  such  witness 
speaks  or  understands. 

Deaf  and  dumb  persons  are  examined  by  means  of  an  inter- 
preter, even  in  the  most  important  cases.  But  where  such  a  wit- 
ness can  write,  the  best  mode  is  to  require  written  answers. 
Morrison  v.  Lennard,  3  Carr.  &  Payne,  127.  The  aid  of  an  in- 
terpreter is  proper  in  every  case  in  which  there  cannot  be  an  intel- 
ligible communication  between  the  witness  and  the  counsel,  court, 
or  jury. 

The  form  in  which  an  oath  is  administered  to  a  witness,  requir- 
ing him  to  tell  "the  truth,  the  whole  truth,  and  nothing  but  the 
truth,"  is  sometimes  singularly  understood  by  witnesses.  Some 
suppose  that  it  imposes  no  obligation,  except  to  answer  as  to  such 
matters  as  are  called  for  by  a  particular  and  direct  question. 
Others  again  suppose  that  they  are  to  tell  everything  which  they 
imagine  relates  to  the  matter  in  litigation,  whether  the  evidence 
is  relevant  or  not,  or  even  whether  it  is  legally  admissible  at  all 
or  not.  Such  extreme  views  are  entirely  erroneous ;  and  no  notice 
need  be  taken  of  the  matter  were  it  not  so  commonly  seen  in  prac- 
tice. Occasionally  a  witness  insists  upon  giving  his  entire  version 
of  a  matter,  merely  because  he  has  been  sworn  to  tell  the  whole 
truth.  ISTow  if  they  understood  the  true  object  of  the  oath,  there 
could  be  no  such  improper  view  entertained.  The  object  of  the 
oath  is  to  elicit  the  entire  truth,  without  suppressions  or  addi- 
tions. But  such  oath  is  always  subject  to  the  qualification  that 
the  witness  is  to  speak  of  those  matters  only,  which  are  legally 
admissible  in  evidence,  under  the  decisions  of  the  court;  and, 
also,  that  they  are  such  as  are  in  some  manner  called  for  by  the 
party  examining  the  witness. 

If  a  witness  is  required  to  narrate  all  that  he  knows  of  a  speci- 
fied transaction,  he  should  proceed  to  state  it  fully  and  accurately. 
But  if  he  is  informed  by  the  examining  party  that  certain  por- 
tions of  the  transaction  are  unimportant,  or  if  any  portion  of  the 
evidence  is  objected  to  by  the  opposite  party,  he  ought  not  to  speak 
of  that,  unless  directed  by  the  court  to  do  so.  And  above  all 
things,  a  witness  ought  never  to  volunteer  or  foist  in  statements 
which  he  knows  are  not  called  for  by  any  question,  or  proper  as 
a  part  of  any  statement  which  he  is  permitted  or  required  to  make. 
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§  23,  Manner  of  Testifying. 

The  nature  of  evidence,  whether  immedicde  and  within  the 
actual  knowledge  of  the  witness,  or  mediate  or  hearsay,  has  been 
already  explained.  When  a  witness  is  admitted  as  competent,  his 
evidence  must  be  received ;  but  even  in  such  a  case  the  credibility 
of  the  witness  is  another  question,  and  is  to  be  determined  by 
those  whose  duty  it  is  to  weigh  the  entire  evidence  in  the  cause. 
The  manner  in  which  a  witness  testifies  frequently  has  a  most 
important  bearing  upon  the  credit  which  is  accorded  to  his  evi- 
dence. 

Immediate  testimony  (or  that  within  the  knowledge  of  the  wit- 
ness), is  given  under  the  solemn  sanction  of  an  oath,  in  the  presence 
of  the  public;  the  jury  have  the  advantage  of  observing  the  de- 
portment of  the  witness,  the  manner  in  which  he  gives  his  testi- 
mony; in  particular,  whether  as  one  relying  on  the  consistency  of 
truth,  he  answers  promptly  and  readily,  according  to  the  sug- 
gestions of  his  memory,  or  with  hesitation  and  difficulty,  either  at- 
tempting to  evade  direct  answers,  or  to  gain  time  to  weigh  them, 
in  order  to  avoid  contradictions  and  inconsistency;  whether  he 
readily  answers  all  questions  indifferently,  whether  they  make  in 
favor  of  or  against  the  party  whose  witness  he  is;  or  he  gives 
favorable  answers  on  the  one  side,  with  willingness  and  readiness, 
and  on  the  other  with  difficulty  and  reluctance.  The  attention  of 
such  a  witness  is  called  directly  and  immediately  to  the  very  facts 
of  which  the  disclosure  is  material;  his  means  of  knowledge,, 
memory,  situation,  connection  with  the  parties,  and  his  motives, 
are  subject  to  the  severe  and  trying  test  of  cross-examination,  by 
means  of  which  fraudulent  witnesses  are  often  surprised  and  de- 
tected. 

§  24.  Examination  of  Witnesses. 

When  a  witness  has  been  regularly  sworn  he  is  first  examined 
by  the  party  who  produces  him,  which  is  called  the  direct  examina- 
tion, after  which  the  other  party  is  at  liberty  to  examine  him, 
which  is  called  a  cross-examination;  and  then  the  party  who  called 
him  may  examine  him  again,  which  is  a  re-examination.  This  is 
the  regular  mode  of  proceeding,  and  it  ordinarily  closes  the  exam- 
ination of  the  witness.  But  as  we  shall  see  hereafter,  this  strict 
mode  is  scarcely  ever  pursued  in  actual  practice.     The  office  of  a 


2022  GEJN'ERAL  PEINCIPLES. 

direct  examination,  or  examination  in  chief  as  it  is  also  termed, 
is  to  lay  before  the  court  and  the  jury  the  whole  of  the  evidence 
of  the  witness  that  is  relevant  and  material.  The  office  of  a  cross- 
examination  is  to  search  and  sift,  to  correct  and  supply  omissions, 
and  to  affect  the  credit  of  the  witness.  The  office  of  a  re-examina- 
tion is  to  explain,  to  rectify,  and  put  in  order  such  matters  as  have 
been  affected  by  the  cross-examination.  The  examination  of  a 
single  witness  is  an  illustration  of  the  manner  of  conducting  the 
examination  of  all  the  witnesses  in  the  cause.  If  the  strict  rules 
of  examination  are  followed,  the  party  who  produces  a  witness  is 
bound  to  ask  all  material  questions  on  the  direct  examination,  and 
if  this  is  omitted  it  cannot  be  done  in  reply,  for  no  new  question 
can  be  put  in  reply  which  is  not  connected  with  the  cross-examina- 
tion, and  which  does  not  tend  to  explain  it.  Fox  v.  Matthiessen, 
84  Hun,  396 ;  Marshall  v.  Davies,  78  'N.  Y.  414. 

In  one  case  a  learned  judge  said:  "In  strict  practice,  he  who 
has  the  affirmative  ought  to  introduce  all  the  evidence  to  make 
out  his  side  of  the  issue;  then  the  evidence  of  the  negative  side 
is  heard ;  and  finally,  the  rebutting  proof  of  the  affirmative,  which 
closes  the  examination.  In  doing  this,  neither  side  ought  to  be 
permitted  to  give  evidence  by  piecemeal,  then  to  apply  for  in- 
structions, and  again  to  mend  and  add  to  his  proof,  until,  by 
repeated  experiments,  he  shall  make  it  come  up  to  the  opinion  of 
the  court.  An  adherence  to  these  rules,  generally,  will  be  found 
necessary  in  all  courts  of  original  jurisdiction ;  and,  without  them, 
confusion,  loss  of  time,  and  captious  and  irritable  conduct  must 
follow.  We  say  generally ^  for  it  will  often  be  found  necessary  for 
the  presiding  court,  for  good  reasons,  to  depart  from  them,  to 
attain  complete  justice;  and  when  they  ought  or  ought  not  to  be 
varied,  must  in  a  gTeat  measure  be  left  to  the  sound  discretion 
and  prudence  of  the  court,  and  a  court  of  error  ought  never  to 
interfere  for  such  departure,  except  where  injustice  is  done  by  it." 
Per  Mills,  J.,  in  Braydon  v.  Goulman,  1  Mon.  115,  llY,  118. 

The  principle  is  so  clearly  stated  in  the  foregoing  extract,  that 
little  need  be  added. 

In  a  justice's  court,  where  so  many  causes  are  tried  by  the  party 
in  person,  or  at  least  with  the  assistance  of  some  unprofessional 
person,  neither  of  whom  is  expected  to  be  familiar  with  technical 
rules,  it  would  not  be  proper  to  enforce  the  strict  rule  to  its  full 
extent.  But  even  in  such  cases,  it  would  be  proper  for  the  jus- 
tice to  inform  them  of  the  nature  and  extent  of  the  rule,  and  then 
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require  a  reasonable  observance  of  it.  Where  the  cause  is  con- 
ducted by  members  of  the  legal  profession,  there  would  be  more 
propriety  in  enforcing  a  proper  and  substantial  compliance  with 
the  rule.  The  practice,  however,  has  been  so  loose  in  this  par- 
ticular, in  justices'  courts,  that  it  would  be  difficult  to  attempt 
anything  more  than  a  general  observance  of  the  principle  of  the 
rule.  If  a  disregard  of  the  rule  will  promote  the  cause  of  justice, 
fair  practice,  and  of  truth,  then  a  disregard  of  it  will  be  proper; 
while,  on  the  other  hand,  if  a  strict  enforcement  of  it  will  defeat 
an  unfair  practice  as  to  the  introduction  of  evidence,  or  will  pre- 
vent a  willful  or  useless  waste  of  time,  or  will  in  any  manner  de- 
feat injustice  or  oppression,  then  an  enforcement  of  the  rule  will 
be  a  solemn  duty  on  the  part  of  the  court.  The  rule  itself  must 
not,  however,  be  misunderstood  in  one  important  respect.  In  no 
case  is  either  party  bound  to  do  more  than  to  prove  the  issues 
which  are  upon  him  at  the  time  he  offers  his  evidence.  He  need 
not  anticipate  and  disprove  any  matters  alleged  affirmatively  on 
the  opposite  side.  For  instance,  suppose  the  plaintiff  sues  on  a 
promissory  note,  and  the  defendant  interposes  a  general  denial, 
with  a  notice  of  set-off  for  goods,  wares,  etc.,  and  for  work,  etc. 

In  such  case  the  plaintiff  need  only  prove  his  own  side  of  the  case 
by  proving  a  liability  on  the  note.  He  need  not  disprove  the  set- 
off until  after  it  has  been  sustained  by  the  evidence  of  the  defense. 
And  this  same  rule  applies  to  all  instances  which  are  similar  in 
principle. 

In  the  examination  of  a  witness  in  chief,  the  first  rule  to  be 
attended  to  is,  that  the  questions  be  relevant  to  the  matter  in 
issue.  If  this  is  not  attended  to  and  observed,  the  examination 
will  be  rambling,  tedious  and  uncertain,  and  likely  to  confuse 
and  perplex  the  jury,  from  the  very  circumstance  of  its  compris- 
ing irrelevant  matter.  Besides,  the  courts  have  a  right  to  prevent 
any  questions  from  being  put,  which  do  not  tend  to  the  proof  of 
some  of  the  issues.  And  the  practice  of  counsel  in  summing  up  to 
the  jury  under  the  guise  of  asking  questions  and  getting  prejudi- 
cial and  inadmissible  matters  before  the  jury,  and  thus  succeeding 
in  testifying  rather  than  eliciting  testimony  from  vsdtnesses,  has 
been  condemned  by  the  courts,  in  reversing  a  judgment  on  a  verdict 
obtained  by  such  improper  methods.  Scott  v.  Barker;  129  App. 
Div.  241.  And  the  court  has  no  authority  to  propound  improper 
questions  to  a  witness  against  the  objection  of  counsel,  and  if  it 
does  so,  its  action  will  be  corrected  on  appeal.    People  v.  Lacoste, 
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37  ]Sr.  Y.  192.  So,  where  the  court  conducts  the  examination  of 
a  witness  for  plaintiff,  and  refuses  to  permit  his  counsel  to  do 
so,  it  thereby  deprives  him  of  a  fair  opportunity  to  present  his 
case.    Dreyer  v.  Er  show  shy,  15G  App.  Div.  27. 

Each  party  is  to  decide  whether  he  will  offer  any  witnesses,  or 
whom  those  witnesses  shall  be,  and  the  court  may  then  decide  as 
to  their  competency.  But  no  court  has  a  right  to  require  a  wit- 
ness to  be  sworn  in  favor  of  a  party  who  does  not  desire  to  call 
him.  And,  therefore,  a  justice  has  no  legal  power  to  compel  a 
party  to  be  sworn  as  a  witness  when  he  objects  to  being  a  witness 
for  himself,  and  when  the  opposite  party  does  not  call  him  as  a 
witness.  McCormich  v.  Mulvihill,  1  Hilt.  131.  And  when  a  wit- 
ness has  been  duly  sworn,  the  court  cannot  examine  him  so  as  to 
prevent  any  right  which  would  exist  in  an  ordinary  course  of 
examination.  And,  therefore,  when  a  defendant,  on  the  trial  of  a 
cause,  called  the  plaintiff  as  a  witness,  and  in  reply  to  a  question 
put  to  him  by  the  court,  the  plaintiff  testified  to  new  matter,  going 
beyond  the  point  to  which  he  was  examined  by  his  adversary;  it 
was  held,  that  the  defendant  was  entitled  to  offer  himself  as  a  wit- 
ness, for  the  purpose  of  answering  such  new  matter.  Myers  v. 
McCarthy,  2  Sandf.  399. 

§  25.  Gross-Examination. 

Before  entering  upon  a  cross-examination,  a  preliminary  ques- 
tion may  arise  whether  the  witness  has  so  far  given  evidence  in 
chief  as  to  entitle  the  opposite  party  to  cross-examine.  If  a  wit- 
ness is  called  by  a  party  merely  for  the  purpose  of  producing  a 
written  instrument  belonging  to  the  party,  which  is  to  be  proved 
by  another  witness,  he  need  not  be  sworn^  and  if  he  is  not  sworn, 
he  will  not  be  subject  to  cross-examination. 

If  a  witness  is  sworn,  and  gives  some  evidence,  as,  for  instance, 
to  prove  an  instrument,  however  formal  the  proof  may  be,  he  is  to 
be  considered  a  witness  for  all  purposes.  Or,  if  a  witness  is  sworn, 
and  would  be  competent  to  give  evidence  for  the  party  calling 
him,  the  other  party  will  be  entitled,  strictly,  according  to  the 
general  rule,  to  cross-examine  him,  although  he  has  not  been  ex- 
amined in  chief.  But  if  the  counsel  of  one  of  the  parties  calls 
a  witness  by  mistake,  and  discovers  the  mistake  before  he  puts  a 
question  to  him,  the  witness,  though  sworn,  will  not  be  subject  to 
cross-examination.     So,  where  a  witness  has  been  asked  only  one- 
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immaterial  question,  and  his  evidence  is  stopped  by  the  court,  the 
other  party  has  no  right  to  cross-examine  him. 

After  a  witness  has  been  examined  in  chief,  the  adverse  party 
is  at  liberty  to  cross-examine  him.  The  power  and  opportunity 
of  cross-examination,  it  will  be  recollected,  is  one  of  the  principal 
tests  which  the  law  has  devised  for  the  ascertainment  of  truth; 
and  this  is,  certainly,  a  most  efficacious  test.  By  this  means,  the 
situation  of  the  witness,  with  respect  to  the  parties  and  the  sub- 
ject of  litigation,  his  interest,  his  motives,  his  inclination  and 
prejudice,  his  means  of  obtaining  correct  and  certain  knowledge 
of  the  facts  to  which  he  bears  testimony,  the  manner  in  which  he 
has  used  these  means,  his  powers  of  discerning  facts  in  the  first 
instance,  and  his  capacity  for  retaining  and  describing  them,  are 
fully  investigated  and  ascertained,  and  submitted  to  the  consid- 
eration of  the  court  or  jury,  who  have  an  opportunity  of  observ- 
ing the  manner  and  demeanor  of  the  witness ;  circumstances  which 
are  often  of  as  high  importance  as  the  answers  themselses.  It 
is  not  easy  for  a  witness  who  is  subjected  to  this  test  to  impose 
upon  the  court;  for  however  artful  the  fabrication  of  the  false- 
hood may  be,  it  cannot  embrace  all  the  circumstances  to  which 
the  cross-examination  may  be  extended;  the  fraud  is,  therefore, 
open  to  detection,  for  want  of  consistency  between  that  which  has 
been  invented,  and  that  which  the  witness  must  either  represent 
according  to  the  truth,  for  want  of  previous  preparation,  or  mis^ 
represent  according  to  his  own  immediate  invention.  In  the  lat- 
ter case,  the  imposition  must  obviously  be  very  liable  to  detec- 
tion, so  difficult  it  is  to  invent  extemporaneously,  and  with  a 
rapidity  equal  to  that  with  which  a  series  of  questions  is  pro- 
posed, in  the  face  of  a  court  of  justice,  and  in  the  hearing  of  a 
listening  and  attentive  multitude,  a  fiction  consistent  with  itself 
and  the  other  evidence  in  the  case. 

The  purpose  of  a  cross-examination  is  either  to  impugn  the 
credit  of  a  witness  or  to  get  him  to  explain  or  give  a  color  to 
what  he  has  already  stated,  in  his  examination  in  chief,  so  as  to 
render  it  less  unfavorable  to  the  party  cross-examining.  You 
may  cross-examine  him  for  the  purpose  of  showing  that  he  has 
no  great  respect  for  the  moral  obligation  of  the  oath  he  has  taken ; 
or  to  show  that,  however  he  may  design  to  speak  the  truth,  his 
means  of  knowledge  upon  the  subject  of  his  evidence  were  so 
limited,  he  may  possibly  have  been  deceived  in  what  he  asserted 
in  his  examination  in  chief;  or  to  show  that  he  is  interested  in 
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the  event  of  the  action,  for,  although  interest  would  not  disqualify 
him  from  testifying,  it  would  be  a  question  whether  it  affected 
his  credit;  or  to  show  that  he  has  been  arrested  or  punished  for 
offenses,  or  otherwise  so  degraded  that  no  dependence  can  with 
safety  be  placed  upon  his  testimony;  or  to  impeach  his  veracity, 
by  showing  that  he  has,  at  other  times,  made  declarations,  by 
parol  or  in  writing,  or  done  acts  inconsistent  with  the  evidence 
he  has  given  upon  his  examination.  But  in  this  latter  case,  you 
will  not  be  allowed  to  impeach  the  testimony  of  the  witness,  by 
proving  his  former  declarations  or  acts  to  the  contrary,  unless 
you  first  cross-examine  him  particularly  as  to  his  having  made 
such  declarations  or  done  such  acts.  This  subject  will  be  more 
fully  explained  hereafter,  when  treating  of  impeaching  witnesses. 

The  credibility  of  a  witness  is  compounded  of:  his  knowledge 
of  the  facts  he  testifies;  his  disinterestedness;  his  integTity;  his 
veracity,  and  his  being  bound  to  speak  the  truth,  by  such  oath  as 
he  deems  obligatory  upon  his  conscience. 

If  he  be  deceived  in  the  facts,  no  dependence,  of  course,  can  be 
placed  in  his  testimony,  however  disinterested  he  may  be,  and 
however  unimpeachable  his  character  may  be  for  integrity  and 
veracity. 

Where  there  is  a  doubt,  therefore,  whether  the  evidence  given 
by  a  witness  be  not  founded  in  some  misconception,  it  is  the  duty 
of  the  counsel  who  cross-examines  him  to  question  as  to  the  sources 
of  his  knowledge;  his  reasons  for  believing  the  fact  to  be  as  he 
has  stated;  his  reasons  for  recollecting  it;  the  circumstances  at- 
tending its  occurrence ;  whether  it  was  light  or  dark ;  whether 
few  or  many  persons  or  none  at  all  were  present;  whether  it  was 
late  or  early  in  the  day ;  and  whether  he  was  near  or  distant  at 
the  time  is  occurred,  and  the  like ;  so  that  the  court  and  jury  may 
be  able  to  judge  of  the  degTee  of  confidence  they  may  repose  in 
the  witness'  testimony. 

But  valuable  as  the  right  of  cross-examination  is,  it  is  some- 
times a  dangerous  instrument  in  the  hands  of  an  unskillful  or 
inexperienced  person.  If  by  an  unfortunate  or  unskillful  ques- 
tion put  on  cross-examination,  a  fact  be  extracted  or  elicited  which 
would  not  have  been  evidence  upon  an  examination  in  chief,  it 
then  becomes  evidence  against  the  party  cross-examining.  But 
a  witness  is  not  allowed  voluntarily  to  obtrude  inadmissible  evi- 
dence, and  if  he  does  so  it  is  not  to  be  considered  as  evidence  in 
the  action,  and  the  court  and  jury  should  given  it  no  consideration 
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M'hatever.  This  is  a  just  and  a  most  important  rule ;  for  a  fraudu- 
lent and  subtle  witness  will  sometimes  endeavor  to  baffle  and 
annoy  bis  oross-examiner  for  the  purpose  of  deterring  him  from 
pursuing  his  course  by  introducing  into  bis  answers  matters  which 
are  foreign  to  the  question  put,  and  which  are  unfavorable  to  the 
cross-examining  party. 

With  regard  to  the  relevancy  to  the  matters  in  issue  of  ques- 
tions which  may  be  put  on  cross-examination,  it  is  to  be  observed 
that  considerable  latitude  is  allowed  in  this  respect,  where  the  tend- 
ency of  the  questions  is  to  affect  the  credit  of  the  witness.  A  wit- 
ness may  be  asked  questions  affecting  his  own  character,  and  con- 
sequently his  credit,  though  such  questions  have  no  relation  to 
the  matters  in  issue.  He  may  be  asked  if  he  has  ever  been  con- 
victed of  a  crime  or  misdemeanor,  and  must  answer  any  question 
relevant  to  that  inquiry,  and  the  party  cross-examing  him  ^vill 
not  be  concluded  by  his  answer.  Code  of  Civil  Pro.  §  832.  A 
defendant  who  offers  himself  as  a  witness  may  be  interrogated  on 
cross-examination  as  to  any  vicious  or  criminal  acts  of  his  life, 
especially  when  he  tells  the  story  of  his  life  to  convince  the  jury 
that  it  is  not  probable  that  such  a  man  would  be  guilty  of  the  crime 
charged.  People  v.  Barry,  132  App.  Div.  231,  and  cases  cited. 
Although  a  witness  may  be  discredited  or  disgTaced  by  his  own  ad- 
missions upon  cross-examination,  that  collateral  issue  cannot  be 
pursued  to  the  extent  of  accomplishing  the  same  result  through  the 
acts  and  declarations  of  others.  Since  the  credibility  of  a  witness 
is  a  purely  collateral  issue,  the  cross-examining  counsel  is  bound  by 
the  answers  elicited  by  the  questions  pertinent  to  the  subject. 
Potter  V.  Browne,  197  JST.  Y.  288,  and  cases  cited.  A  witness  may, 
upon  cross-examination,  be  compelled  to  disclose  any  vicious  or 
criminal  act  of  his  life,  imless  he  asserts  his  privilege.  Such 
testimony  bears  simply  upon  his  credibility.  If  the  effort  to  obtain 
such  admissions  fails,  however,  it  cannot  be  supplemented  by  the 
declarations  of  other  witnesses.  Potter  v.  Browne,  197  JST.  Y.  288. 
Where  the  defendant  is  sworn  as  a  witness  in  his  own  behalf  on 
trial  for  embezzlement,  denying  intent  to  defraud,  he  cannot  com- 
plain if  on  cross-examination  he  is  asked  why,  when  examined  be- 
fore a  referee  in  bankruptcy  regarding  the  same  transaction,  he 
refused  to  answer  on  the  ground  that  his  answer  would  incriminate 
him,  for  he  had  opened  the  door  to  any  cross-examination  legiti- 
mately bearing  upon  the  subject.  People  v.  Meadows,  136  App. 
Div.    226;    People   v.   Hinlcsman,   192   K   Y.   42.1;   People   v. 
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Webster,  139  N.  Y.  73;  People  v.  Tice,  131  N.  Y.  651.  The 
decision  as  to  the  extent  to  which  disparaging  questions  are  per- 
mitted on  cross-examination  of  a  witness  is  in  the  discretion  of  the 
trial  judge,  and  when  the  discretion  is  not  abused,  the  rulings 
are  not  reviewable.  People  v.  Meadou's,  136  App.  Div.  226.  But 
a  witness  cannot  be  cross-examined  as  to  any  facts  which,  if  ad- 
mitted, would  be  collateral  and  wholly  irrelevant  to  the  matters 
in  issue,  and  which  would  in  no  way  affect  his  credit,  and  still 
less  can  he  be  cross-examined  as  to  such  facts,  for  the  purpose  of 
contradicting  him  by  other  evidence,  and  in  this  manner  to  dis- 
credit his  testimony.  Carpenter  v.  Ward,  30  N.  Y.  243 ;  Kobbe 
V.  Price,  14  Hun,  55.  See  Markgraf  v.  Klinge,  35  Misc.  196. 
And  if  the  witness  answers  such  an  irrelevant  question  before  it  is 
disallowed  or  withdrawn,  evidence  cannot  afterward  be  admitted 
to  contradict  his  testimony  on  the  collateral  matter.  Plato  v. 
Fieynolds,  27  X.  Y.  586;  Kay  v.  Metropolitan  Street  By.  Co.  163 
K  Y.  447. 

The  principle  of  a  rule  which  excludes  an  inquiry  into  such 
collateral  matters  is  that  it  would  render  an  inquiry,  which  ought 
to  be  simple  and  confined  to  the  matter  in  issue,  intolerably  com- 
plicated and  prolix,  by  causing  it  to  branch  out  into  an  indefinite 
number  of  collateral  issues. 

Witnesses  are  frequently  cross-examined  in  relation  to  writings, 
such  as  deeds,  contracts,  letters,  papers  and  documents,  and  jus- 
tices are  not  a  little  perplexed  as  to  the  rule  which  ought  to  be 
observed  in  such  cases.  For  that  reason,  a  few  of  the  principles 
which  govern  in  such  cases  will  be  here  stated.  When  a  witness 
is  cross-examined  as  to  such  writings,  the  examination  is  con- 
ducted with  a  view  either  to  establish  in  evidence  the  contents  of 
the  writing  as  material  to  the  cause,  or  to  test  the  memory  or  the 
credit  of  the  witness.  When  the  object  of  the  cross-examination  is 
to  establish  the  writing  in  evidence,  the  cross-examining  counsel 
has  no  right  to  represent  or  state  the  contents  of  the  writing  in 
the  form  of  a  question,  and  then  ask  the  witness  whether  he  wrote 
such  a  paper  or  writing  to  any  person,  with  such  contents,  or 
contents  to  the  like  effect,  without  first  showing  the  writing  to  the 
witness,  and  asking  him  whether  he  wrote  the  letter  or  paper. 
The  Queen's  Case,  2  Brod.  &  Bing.  284-315.  If  the  paper  is 
shown  to  the  witness,  and  he  admits  that  he  wrote  it,  the  whole 
paper  will  be  made  evidence  when  introduced  at  the  proper  time. 
So,  again,  on  cross-examination,  it  is  permitted  to  show  a  witness 
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a  part  of  a  letter,  or  one  or  more  lines,  and  not  the  Avhole  of  the 
letter,  and  then  ask  him  if  he  wrote  that  part  of  it.  76.  But  if 
the  witness  does  not  state  whether  he  did  or  did  not  write  what 
is  shown  him,  he  cannot  be  cross-examined  as  to  the  contents  of 
that  letter,  because  the  letter  itself  is  the  best  evidence.    Ih. 

If  the  witness  admits  that  he  wrote  the  letter,  he  cannot  be 
cross-examined  as  to  the  contents  by  means  of  questions  put  to 
him  by  the  cross-examining  counsel,  but  the  letter  itself  must  be 
read  to  show  whether  it  contains  such  statements  as  are  embodied 
in  the  question.     Ih. 

If  the  letter  or  paper  is  admitted  by  the  witness,  it  is  some- 
times a  question  when  it  shall  be  introduced  in  evidence.  The 
general  rule  is  that  it  is  to  be  read  as  the  evidence  of  the  cross- 
examining  counsel,  as  part  of  his  evidence  in  his  turn,  after  he 
shall  have  opened  his  case ;  but  if  the  counsel  who  is  cross-examin- 
ing suggests  to  the  court  that  he  wishes  to  have  the  letter  or 
paper  read  immediately,  in  order  that  he  may,  after  the  contents 
of  that  paper  shall  have  been  made  known  to  the  court,  found 
certain  questions  upon  such  contents  which  could  not  well  or 
effectually  be  done  without  reading  it,  that  becomes  an  excepted 
case,  and,  for  the  convenient  administration  of  justice,  it  is  per- 
mitted to  be  read  at  the  suggestion  of  coimsel,  but  considering  it, 
however,  as  a  part  of  the  evidence  of  the  counsel  proposing  it,  and 
subject  to  all  the  consequences  of  having  it  considered  as  a  part 
of  his  evidence.     Ih. 

On  cross-examination,  counsel  are  not  permitted  to  ask  a  witness 
whether  he  has  made  representations  of  a  particular  nature,  and 
not  specifying  in  his  question  whether  the  question  refers  to  repre- 
sentations in  writings  or  in  words.  Ih.  In  such  a  case  the  opposite 
counsel  have  a  right  to  interpose  and  ask  the  court  to  direct  the 
cross-examining  counsel  to  ask  whether  the  representation  was  in 
writing  or  in  spoken  words.    Ih. 

But  it  may  be  properly  asked,  on  cross-examination,  whether 
the  witness  has  said  such  a  thing,  for  that  it  implies  that  it  was 
words  spoken  and  not  written.    Ih. 

The  instances  in  which  evidence  is  rejected,  when  it  is  sought 
to  show  the  contents  of  a  writing,  by  examining  a  witness,  is 
founded  upon  the  principle  that  the  paper  is  the  best  evidence 
of  its  contents.  But  it  frequently  happens  that  the  cross-examina- 
tion of  a  witness,  as  to  what  he  has  before  said  or  written  on 
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the  subject  of  inquiry,  is  material  only  as  a  test  to  try  his  memory 
and  his  credit. 

Such  evidence  is  usually  admissible  for  no  other  purpose  than 
to  try  the  credit  or  the  capacity  of  the  witness.  What  a  witness 
stated  on  a  former  occasion  may  be  very  material  evidence  to 
contradict  him,  or  to  impeach  his  testimony,  but  can  rarely  be 
evidence  of  the  fact  stated;  and  it  is  a  remarkable  circumstance 
that  the  question  was  never,  in  the  course  of  inquiry  in  the  case 
which  occasioned  so  much  discussion  on  the  subject,  directly  raised, 
whether  a  cross-examination  as  to  something  written  by  the  wit- 
ness, for  the  purpose,  not  of  proving  any  fact  in  the  cause,  but 
simp)ly  of  trying  the  credit  or  ability  of  the  witness,  was  subject 
to  the  same  strict  rules  as  governed  an  examination  for  proving 
material  facts ;  and  whether  the  witness  might  not  be  cross-ex- 
amined as  to  what  he  had  written,  without  producing  the  writing, 
where,  although  not  proved  to  be  lost,  it  was  not  in  the  possession 
of  the  examining  party.  But  the  question  has  been  decided  in 
the  English  courts,  one  of  which  held,  in  1852,  that,  upon  a  cross- 
examination,  a  witness  cannot,  even  for  the  purpose  of  discrediting 
him,  be  asked  as  to  the  contents  of  a  written  paper,  which  is 
neither  produced  nor  its  absence  accounted  for.  Macdonnell  v. 
Evans,  2  J.  Scott,  930.  But  see  HoUingham  v.  Head,  4  J.  Scott 
X.  S.  388.  Where  a  handwriting  expert  has  testified  to  the  gen- 
uineness of  the  sigiaature  to  a  note  in  suit,  it  is  permissible  to  show, 
on  his  cross-examination,  that  on  a  former  trial  he  identified  as 
genuine  a  spurious  signature,  although  such  other  document  is  not 
in  evidence  for  other  purposes.  Hoag  v.  Wright,  174  ^N".  Y.  36, 
and  see  cases  cited.  And  any  testimony  of  an  alleged  expert  upon 
handwriting  which  bears  on  his  competence  to  express  an  opinion, 
may,  within  reasonable  limits,  be  contradicted  by  the  testimony 
of  other  witnesses.  lb.  In  Bellinger  v.  People,  8  Wend.  595,  a 
letter  in  the  handwriting  of  the  witness  was  shown  to  him,  and  he 
was  then  asked:  "Did  you  not  write  that  letter  in  answer  to  a 
letter  charging  you  with  forgery  ?  "  And  it  was  held  that  the  ques- 
tion was  inadmissible  for  any  purpose,  inasmuch  as  it  was  an  at- 
tempt to  get  at  the  contents  of  a  written  document,  which,  for  any- 
thing that  appeared,  might  have  been  produced.  So  where  a  wit- 
ness is  asked  if  he  had  not  made  certain  specified  statements  in  an 
affidavit  which  was  not  produced,  it  was  held  that  the  question  was 
objectionable  on  the  gTound  that  the  affidavit  was  the  best  evi- 
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(lence  of  what  was  stated  therein.  Newcomb  v.  Griswold,  24 
K  Y.  298. 

A  party,  having  produced  a  docimieiit  for  the  purposes  of  cross- 
examination,  is  not  bound  to  read  it  oefore  he  comes  to  his  own 
side  of  the  cause,  although  he  may  have  shown  it  to  the  witness 
and  have  cross-examined  him  upon  it.  Speyer  v.  Stern,  2  Sweeny, 
516.  And  if  a  party,  on  cross-examination,  obtains  proof  of  a 
document,  the  opposite  side,  it  has  been  said,  has  no  right  to  see 
the  paper  for  the  purpose  of  re-examining  the  witness  as  to  the 
paper  being  in  the  handwriting  of  the  party  whose  handwriting  is 
sworn  to.  If  the  cross-examining  counsel  merely  produces  a  paper, 
and  asks  the  witness  whether  it  is  in  his  handwriting,  that  does 
not  entitle  the  other  side  to  see  it;  but  if  he  proceeds  to  found 
any  question  on  the  document,  the  opposite  coimsel  has  a  right  to 
see  it ;  and  if,  upon  a  writing  being  put  into  the  witness'  hand  for 
the  purpose  of  cross-examination,  the  cross-examination  wholly 
fails,  the  adverse  counsel  is  not  entitled  to  look  at  the  paper. 

And  it  has  been  held  that,  when  a  witness  has  been  examined 
as  to  entries  in  a  book,  the  adversary  cannot  cross-examine  as  to 
other  entries  which  have  not  been  used,  without  putting  them  in 
as  his  evidence.  Where,  upon  the  examination  in  chief  of  a  wit- 
ness, a  valid  objection  has  been  taken  to  the  admission  of  illegal 
or  incompetent  evidence,  a  cross-examination  as  to  the  same  matter, 
by  the  objecting  party,  will  not  waive  the  previous  valid  objec- 
tion. Simpson  v.  Watrus,  3  Hill,  619 ;  Worrall  v.  Parmelee,  1 
X.  Y.  519  ;  Duff  v.  Lyon,  1  E.  D.  Smith,  536. 

The  court  possesses  ample  power  to  prevent  an  abuse  of  the 
privilege  of  cross-examination.  Peclc  v.  Richmond,  2  E.  D.  Smith, 
380. 

Where  counsel  for  the  plaintiff  on  the  trial  of  an  action  for 
injuries  alleged  to  have  been  caused  by  the  defendant's  negligence, 
persists  on  cross-examination  in  asking  questions  tending  to  influ- 
ence the  jury  by  the  suggestion  that  the  defendant  was  protected 
by  casualty  insurance,  his  conduct  calls  for  reversal  of  a  judgment 
obtained  by  the  plaintiff.  Frahm  v.  Siegel-Cooper  Co.  13i  App. 
Div.  747;  Cosselman  v.  Dunfee,  172  IST.  Y.  507;  Loughlin  v. 
Brassie,  187  N".  Y.  128. 

Still,  as  the  right  of  cross-examination  is  a  very  valuable  one, 
the  courts  ought  to  allow  it  liberally  and  indulgently,  in  every 
case,  unless  there  is  an  evident  intent  to  abuse  the  privilege.  In 
one  case  the  court  remarked,   "that  cross-examination  had  gone 
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to  an  unreasonable  length;  but  he  had,  in  general,  permitted  gen- 
tlemen to  go  as  far  as  they  pleased,  because,  if  there  was  an  hon- 
est case  on  the  other  side,  it  would  do  them  no  good."  And  a 
learned  writer  comments  upon  the  subject  as  follows:  "The  bene- 
fits of  cross-examination  are  sometimes  defeated  by  the  interposi- 
tion of  the  court,  to  require  an  explanation  of  the  motive  and 
object  of  the  question  proposed,  or  to  pronounce  judgment  upon 
them  immediately;  whereas,  experience  frequently  shows,  that  it 
is  only  by  an  indirect  and  apparently  irrelevant  inquiry,  that  a 
witness  can  be  brought  to  divulge  the  truth  which  he  had  prepared 
himself  to  conceal;  the  explanation  of  the  motives  and  tendency 
of  the  question  furnishes  the  witness  with  a  caution  that  may 
wholly  defeat  the  object  of  it,  which  might  have  been  successfully 
attained,  if  the  gradual  progress  from  immateriality  to  material- 
ity was  withheld  from  his  observation.  The  importance  of  an 
inquiry  may  sometimes  be  strongly  felt  by  an  advocate,  and  upon 
very  reasonable  grounds,  from  his  own  instructions  with  respect 
to  the  bearing  and  circumstances  of  the  cause,  which  the  judge, 
acting  only  upon  the  impressions  of  what  has  already  been  dis- 
closed, cannot,  by  any  possibility,  anticipate.  The  full  exposition 
of  the  motives  can  only  be  attained  by  a  premature  exposition  of 
the  case  that  is  to  be  brought  forward,  and  even  when  that  can 
be  done  without  prejudice  to  the  party,  the  endeavor  to  satisfy 
the  court  would  have  the  common  effect  of  an  interruption  of  the 
regular  course  of  inquiry,  and,  instead  of  assisting  the  accurate 
discussion  of  the  question,  would,  in  all  probability,  terminate  in 
confused  and  desultory  altercation."  The  right  of  cross-examin- 
ing a  witness,  by  inquiring  into  collateral  facts  for  the  purpose  of 
discrediting  the  witness,  is  so  far  a  matter  of  discretion  with  the 
court  that  it  may  be  limited  by  the  circumstances  of  the  case. 
Allen  V.  Bodine,  6  Barb.  383.  And  see  Fry  v.  Bennett,  3  Bosw. 
201,  239;  Great  Western  Turnpike  Co.  v.  Loomis,  32  S'.  Y.  127; 
White  V.  McLean,  57  JST.  Y.  670 ;  Kings  v.  N.  Y.  C.  £■  H.  R.  B. 
Co.  72  ISr.  Y.  607;  Maries  v.  King,  64  :N'.  Y.  628. 

The  time  when  a  Avitness  shall  be  cross-examined  is  also  in  the 
discretion  of  the  court.  It  is  usually  done  immediately  after  the 
examination  in  chief  is  closed.  But  it  may  be  delayed  by  the 
court  to  any  stage  of  the  cause  before  the  cause  is  finally  sub- 
mitted. There  ought,  however,  to  be  some  good  reason  shown, 
before  the  ordinary  course  is  abandoned,  and  the  exceptional  prac- 
tice adopted.    The  general  rule  is  that  the  court  will  require  coun- 
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sel  to  avail  themselves  of  the  opportunity  of  a  cross-examination 
before  the  witness  leaves  the  stand,  unless,  for  some  good  rea- 
son, the  court  should  allow  them  the  privilege,  at  a  subsequent 
stage  of  the  trial.  .  Sheffield  v.  Rochester  &  Syracuse  E.  R.  Co. 
21  Barb.  339.  And  in  the  case  last  cited,  the  plaintiff's  counsel 
publicly  inquired  of  the  defendant's  counsel,  before  dismissing 
the  witness  from  the  stand,  whether  any  of  the  facts  testified  to 
by  this  witness  would  be  controverted  on  the  trial,  to  which  the 
defendant's  counsel  replied  that  they  should  introduce  no  evidence 
on  the  points  testified  to  by  him.  The  right  to  cross-examine  the 
witness  was  not  reserved  by  the  defendant's  counsel.  At  the  close 
of  the  trial,  the  defendant's  counsel  called  for  the  witness  for  a 
further  examination,  but  he  did  not  appear,  as  he  had  gone  home 
without  leave ;  and  the  plaintiff's  counsel  received  no  intimation 
that  he  was  wanted  until  after  he  had  gone.  And  the  court  held 
that  the  right  to  further  examination  by  the  defendants  was  lost 
by  their  own  acts ;  and  that  the  plaintiff  was  not  bound,  under  the 
circumstances,  to  detain  the  witness  longer  than  he  had  done. 
See  also  Brown  v.  Mayor,  11  Hun,  21;  Price  v.  Wilson^  67 
Barb.  1. 

It  may  be  taken  as  a  rule  that,  when  a  party  is  deprived  of 
the  benefit  of  the  cross-examination  of  a  witness,  by  any  means 
other  than  the  act  of  God,  the  act  of  the  party  himself,  or  some 
cause  to  which  he  has  assented,  the  testimony  given  upon  the 
examination  in  chief  may  not  be  read.  Sturm  v.  Atlantic  Mut. 
Ins.  Go.  63  N.  Y.  77,  87;  People  v.  Cole,  43  N.  Y.  508;  Smith 
V.  Griffith,  3  Hill,  333. 

It  was  formerly  held  by  the  Court  for  the  Correction  of  Errors, 
at  least  by  a  portion  of  the  members  of  that  court,  that  if  a  wit- 
ness died  after  his  direct  examination  and  before  the  cross-exami- 
nation, the  evidence  could  not  be  rejected,  but  was  to  be  taken 
as  a  part  of  the  evidence  in  the  cause.  Forrest  v.  Kissam,  7  Hill, 
463.  This  doctrine  has  been  substantially  overruled  by  the  Court 
of  Appeals,  and  it  has  there  been  held  that  it  is  error  to  permit 
the  testimony  of  a  witness  given  on  his  direct  examination  to  go 
to  the  jury  where,  by  the  sudden  illness  or  death  of  such  witness 
or  other  cause,  without  fault  of  and  beyond  the  control  of  the 
adverse  party,  he  is  deprived  of  his  right  of  cross-examination. 
People  V.  Gole,  43  N.  Y.  508.  Where,  during  the  trial  of  an 
action,  an  adjournment  is  obtained  to  enable  a  party  to  make  ap- 
plication at  Special  Term  for  an  order  allowing  an  amendment 
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of  his  pleadings,  the  proceedings  up  to  that  point  amount  to  a 
mistrial,  and  if  a  witness  for  siich  party,  who  had  been  examined 
in  chief,  but  whose  cross-examination  had  been  interrupted  by  the 
adjournment,  has  died  before  the  cause  again  comes  on  for  trial, 
his  testimony  is  not  admissible  under  section  830  of  the  Code. 
Morley  v.  Castor,  63  App.  Div.  38. 

If  a  party  to  the  action  is  a  witness  and  he  refuses  to  answer 
proper  questions  on  his  cross-examination,  his  evidence  may  be 
stricken  out.  Burnett  v.  Phalon,  19  How.  530,  11  Abb.  157.  So, 
if  it  appears  from  the  cross-examination  of  a  witness  that  he  has 
not  the  moral  sense  requisite  to  make  him  a  competent  witness,  the 
court  may  strike  out  his  testimony.  People  v.  Harper,  1  Edm.  Sel. 
Cas.  ISO. 

§  26.  He-Examination. 

After  a  witness  has  been  cross-examined,  he  may  be  re-exam- 
ined by  the  party  who  called  him ;  and  upon  such  re-examination 
he  may  be  examined  as  to  all  matters  upon  which  he  has  been 
cross-examined,  which  will  give  an  opportunity  for  explaining  any 
new  facts  which  have  thus  come  out.  Counsel  have  a  right,  on 
such  re-examination,  to  ask  all  such  questions  as  may  be  proper 
to  draw  forth  an  explanation  of  the  sense  and  meaning  of  the 
expressions  used  by  the  witness  on  cross-examination,  if  they  are 
in  themselves  doubtful ;  and  also  to  ascertain  the  motive  by  which 
the  witness  was  induced  to  use  those  expressions;  but  he  has  no 
right  to  go  further,  and  to  introduce  matter  new  in  itself,  and  not 
suited  to  the  purpose  of  explaining  either  the  expressions  or  the 
motives  of  the  witness.  Where  a  witness,  upon  cross-examination, 
is  asked  as  to  statements  made  by  him  upon  a  previous  examina- 
tion, the  adverse  party  should  be  permitted  on  his  re-direct  ex- 
amination to  show  the  whole  of  the  statement  upon  the  subject  as  to 
which  he  was  cross-examined.  Sexton  v.  Onward  Construction  Co. 
93  App.  Div.  143 ;  Taft  v.  Little,  178  IST.  Y.  127. 

Where  a  cross-examination  is  limited  to  a  particular  subject 
of  a  conversation  had  by  the  witness,  the  re-examination  will  be 
limited  to  the  matter  inquired  about  on  the  cross-examination,  and 
the  whole  conversation  cannot  be  required  on  the  cross-examina- 
tion. Oreaton  v.  Smith,  1  Daly,  380,  33  N.  Y.  245.  And  see 
Union  Bank  v.  Mott,  39  Barb.  180.  If  counsel  voluntarily  cross- 
examine  a  witness  as  to  inadmissible  matter,  the  opposite  counsel 
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is  entitled  to  re-examine  upon  it.  Bleiuett  v.  Tregonning,  3  Ad. 
&  El.  554 ;  Greville  v.  Chapman,  5  Ad.  &  El.  X.  S.  731.  And 
see  Simmons  v.  Havens,  101  IST.  Y.  427.  Where,  upon  the  cross- 
examination,  new  matter  is  drawn  out,  not  growing  out  of  the 
direct  examination,  the  opposing  counsel  is  entitled  to  prove  all 
of  the  matter  inquired  about  to  prevent  or  rebut  any  adverse  or 
damaging  inferences.  Blumenthal  v.  Bloomingdale,  100  N.  Y. 
558.  But  a  party  is  bound  by  new  matter  brought  out  on  cross- 
examination  having  no  relation  to  the  direct  examination,  and 
cannot  afterward  contradict  it.  Goldberg  v.  Metropolitan  St.  Ry. 
Co.  84  ]Sr.  Y.  Supp.  211.  And  when  plaintiff  calls  defendant's 
witnesses  and  interrogates  them  as  to  matters  collateral  to  the 
issue,  plaintiff  is  bound  by  the  answers  and  cannot  call  witnesses 
to  contradict  them.  Wimmer  v.  Metropolitan  Street  Ry.  Co.  92 
App.  Div.  258. 

The  party  producing  a  witness  may  call  his  attention  to  an 
error  into  which  he  had  inadvertently  fallen  on  cross-examination 
for  the  purpose  of  having  it  corrected.  Gilbert  v.  Sage,  57  N.  Y. 
639. 

§  27.  Further  Examination. 

After  the  witness  has  been  examined  in  chief,  on  cross  and  on 
a  re-examination,  it  not  unfrequently  happens  that  one  or  the 
other  of  the  parties  desires  to  ask  further  questions  of  the  witness, 
on  accoimt  of  the  accidental  omission  of  inquiring  as  to  some 
fact  which  escaped  attention  or  recollection,  or  because  the  party 
then  learned,  for  the  first  time,  that  the  witness  knew  some  fact 
which  was  not  before  known  to  such  party,  or  for  some  similar 
reason.  And  so,  in  other  cases,  after  the  evidence  in  the  entire 
case  has  been  closed,  one  of  the  parties  sometimes  desires  to  recall 
a  witness  and  further  examine  him;  or  he  may  even  wish  to 
call  a  new  witness,  who  has  not  before  been  sworn.  In  all  such 
cases,  the  matter  is  entirely  within  the  discretion  of  the  court. 
People  V.  Mather,  4  Wend.  229 ;  Frindel  v.  Schaikewitz,  16  App. 
Div.  143.  In  ordinary  practice,  this  discretion  is  liberally  exei'- 
cised  if  it  is  for  the  furtherance  of  justice. 

As  to  each  witness,  the  practice  is,  as  we  have  seen  for 
the  party  who  calls  the  witness  to  examine  him  first.  He  is 
then  cross-examined,  and  finally  re-examined.  So,  too,  on  the 
whole  trial,  the  party  holding  the  affirmative  of  the  issue  calls 
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his  witnesses  and  they  are  examined,  and  he  then  rests  his  side 
of  the  case.  The  opposite  side  then  calls  his  witnesses,  who  are 
also  examined,  and  that  side  of  the  case  submitted;  and  finally 
the  party  opening  the  case  introduces  his  evidence  in  reply,  when, 
in  the  usual  course  of  practice,  the  evidence  in  the  case  is  con- 
sidered closed.  But  there  are  so  many  causes  of  error  and  of 
omission  as  to  the  introduction  of  evidence,  that  this  strict  rule 
is  scarcely  ever  enforced.  The  material  rights  of  either  party 
ought  never  to  be  permitted  to  suffer  by  reason  of  an  excusable 
omission.  A  single  material  question  may  have  been  inadvertently 
omitted,  and  the  mouth  of  the  witness  ought  not  to  be  closed  for 
that  reason.  And  it  may  sometimes  be  necessary  to  examine  a 
witness  as  to  entirely  new  matter,  or  to  call  several  new  witnesses, 
for  the  purpose  of  attaining  entire  justice  in  the  cause.  In  such 
cases  a  further  examination  is  permitted,  and  with  it  the  right  to 
further  cross-examine,  re-examine,  etc. 

So  the  court  has  power  to  permit  a  witness  to  be  examined, 
cross-examined  and  re-examined,  over  and  over  again,  at  any  time 
during  the  trial.  But  great  care  should  be  taken  in  the  exercise 
of  this  discretion,  so  as  to  prevent  either  party  from  gaining  any 
advantage  over  the  other  by  any  trick,  artifice  or  fraud.  If  the 
plaintiff  should  declare  that  he  had  finished  his  evidence,  and  in 
consequence  of  such  declaration  the  defendant  shoiild  dismiss  some 
or  all  of  his  witnesses,  and  the  plaintiff  should  then  offer  to  pro- 
duce new  evidence,  which  might,  perhaps,  have  been  contradicted, 
or  answered,  or  explained,  by  the  witnesses  who  were  dismissed, 
the  court  would  never  tolerate  so  unfair  a  practice,  nor  suffer  a 
plaintiff  to  avail  himself  of  the  advantage  of  such  ungenerous  and 
fraudulent  conduct. 

This  same  rule  applies,  of  course,  to  both  parties,  and,  there- 
fore, if  the  defendant  declares  his  evidence  closed,  and  the  plain- 
tiff dismisses  his  witnesses  in  consequences,  the  defendant  will  be 
precluded  from  calling  witnesses  as  to  any  matter  which  might 
have  been  answered  by  the  plaintiff's  witnesses,  who  were  dis- 
missed. So  where  the  plaintiff's  attorney,  after  he  has  closed 
his  case,  seeks  to  recall  the  plaintiff  as  a  witness,  the  court,  in  the 
exercise  of  its  discretion,  may  refuse  to  permit  the  recall  if,  in  its 
opinion,  the  discussion  which  has  been  carried  on  between  the 
court  and  counsel  would  be  likely  to  instruct  the  party  as  to  the 
position  his  attorney  desires  him  to  assume.  Simmons  v.  Mur- 
ray, 13  Daly,  477,  1  St.  Eep.  85. 


GENERAL  PEINCIPLES.  2037 

When  evidence  has  been  duly  taken  on  a  trial  without  objec- 
tion, and  it  bears  upon  material  issues,  the  court  has  no  right  to 
strike  it  out,  or  to  exclude  it  from  the  consideration  of  the  court 
or  jury.  Hall  v.  Earnest,  36  Barb.  685,  591.  If  the  evidence  is 
proper  in  kind,  though  not  in  degree,  or  if  it  is  objectionable 
otherwise  upon  some  technical  ground,  all  right  of  exception  to 
it  is  waived  by  the  parties,  by  not  objecting  in  time,  and  all 
rightful  control  over  it  by  the  court  has  gone.    lb. 

It  is  only  when  evidence  is  received  upon  some  condition,  mis- 
take or  contingency,  that  the  court  can  properly  direct  the  jury 
to  disregard  it  and  treat  it  as  not  received.  But  when  it  has  been 
given  and  received  absolutely,  it  cannot  in  any  way  be  stricken 
out  of  the  case  or  disregarded.    Ih. 

Parties  sometimes  introduce  evidence  which  does  not  answer 
their  purpose,  or  they  elicit  an  answer  from  a  witness  which  is 
unfavorable ;  in  all  such  cases  they  must  abide  by  the  election  made 
and  its  results,  for  they  cannot  withdraw  the  evidence,  nor  require 
it  to  be  struck  out.  Decker  v.  Bryant,  7  Barb.  183,  189 ;  Vit)- 
hard  v.  Stoats,  3  Hill,  144.  Evidence  once  given  belongs  to  the 
cause,  and  is  the  common  property  of  all  the  parties.  Ih.  There 
are  some  cases  in  which  evidence  may  be  struck  out,  even  after 
it  has  been  given.  But  it  is  to  be  done  by  the  party  opposed  to 
the  introduction  of  the  evidence.  If,  for  instance,  property  has 
been  sold  by  a  bill  of  sale,  and  the  plaintiff  proves  the  sale  by 
oral  evidence,  and  the  defendant  first  discovers  on  a  second  cross- 
examination  that  the  sale  was  by  writing,  he  may  move  to  strike 
out  the  oral  evidence.    Dunn  v.  Hewitt,  2  Denio,  637. 

So  where  a  witness  has  given  considerable  evidence  before  it 
is  disclosed  that  he  is  not  a  competent  witness,  the  opposite  party 
must  then  move  to  strike  out  his  evidence  if  he  would  avail  him- 
self of  the  objection.    Heely  v.  Barnes,  4  Denio,  73. 

Parties  sometimes  estop  themselves  from  objecting  to  evidence 
which  would  have  been  objectionable  but  for  their  own  acts. 

If  both  parties  give  parol  evidence  of  the  contents  of  a  written 
instrument,  without  any  objection  by  either  of  them,  both  parties 
will  be  held  to  have  acquiesced  in  receiving  parol  evidence  of  its 
contents,  and  neither  party  will  be  permitted  to  object  to  show- 
ing fully  the  entire  contents  of  the  instrument  by  parol  evidence. 
Morss  V.  Stone,  5  Barb.  516;  Seaman  v.  Benson,  4  Barb.  445. 
And  when  one  party  agTees  that  the  opposite  party  may  intro- 
duce evidence  which  is  legally  inadmissible,  if  objected  to,  he  can- 
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not  afterward  complain  of  the  reception  of  such  evidence,  nor 
of  the  reception  of  other  evidence  of  a  similar  character.  Bundell 
V.  Butler,  10  Wend.  119.  When  a  party  consents  to  establish  a 
law  of  his  own  as  to  evidence,  he  must  abide  bv  it.    lb. 

In  taking  notes  of  evidence,  it  is  sometimes  the  case  that  a 
question  is  raised  as  to  what  the  witness  testified.  In  such  a 
case,  if  the  witness  is  requested  to  repeat  his  answer,  and  he  does 
so  partially,  but  omits  to  state  the  whole  of  it,  or  if  it  is  claimed 
by  counsel  that  a  part  of  it  is  omitted,  and  the  witness  asserts 
that  he  has  repeated  the  entire  answer,  the  party  claiming  the 
entire  answer  may  call  the  stenographer  or  shorthand  writer  of 
the  court,  and  swear  him  as  to  the  fact  whether  he  has  taken 
such  answer,  and  whether  the  witness  has  repeated  the  whole  of 
it.  Bex  V.  Slater,  6  Carr.  &  Payne,  334.  So,  too,  any  other  per- 
son would  be  equally  competent  for  the  same  purpose,  if  he  took 
the  entire  answer  down  in  the  language  employed  by  the  witness, 
and  he  can  swear  positively  that  it  was  used  by  the  witness. 

§  28.  Opinions  and  Belief,  Skill  and  Science,  Etc. 

A  witness  is  examined,  either  as  to  facts,  simply,  which  he  him- 
self knows,  or,  in  some  instances,  as  to  his  own  inferences  from 
facts,  or  as  to  facts  which  he  has  heard  from  others.  In  ordinary 
cases,  the  witness  ought  to  be  examined  as  to  facts  only,  and  not 
as  to  any  opinion  or  conclusion  which  he  may  have  dravsni  from 
facts,  for  those  are  to  be  formed  by  the  court  or  a  jury,  except,  in- 
deed, where  the  conclusion  is  an  inference  of  skill  and  judgment. 
Morehouse  v.  Matheivs,  2  JT.  Y.  514;  Martin  v.  Coleman,  14  Misc. 
505.  Witnesses  may  testify  to  facts  which  are  within  their  knowl- 
edge even  though  they  are  such  as  the  jury  is  eventually  to  deter- 
mine. Levy  V.  Huiver,  80  App.  Div.  499 ;  Fielder  v.  Beese,  lYl 
]Sr.  Y.  577.  A  witness  examined  as  to  facts  ought  to  state  those 
only  of  which  he  has  personal  knowledge;  and  such  knowledge  is 
presumed,  if  not  expressly  stated,  upon  the  examination  in  chief; 
and,  upon  cross-examination,  his  means  of  knowledge  may  be 
fully  investigated,  and  if  he  has  not  had  sufficient  and  adequate 
means  of  knowledge,  his  evidence  will  be  struck  out.  A  witness, 
on  his  examination  in  chief,  must  not,  as  a  general  rule,  be  ex- 
amined as  to  his  belief,  or  his  persuasion,  but  only  as  to  his 
knowledge  of  the  facts  in  the  case,  because  judgment  is  to  be 
given  according  to  the  allegations  and  the  proofs.     An  old  case 
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will  illustrate  this  principle:  The  question  in  the  case  was, 
whether  a  notice  of  protest  was  duly  served.  The  service  was 
made  by  a  clerk  of  the  notary,  and  on  the  trial  he  was  a  witness, 
but  he  had  no  recollection  whether  the  service  was  made  at  the 
proper  time.  He  produced  a  copy  of  the  protest,  at  the  foot  of 
which  was  a  memorandum  in  these  words:  "Served  notices  of 
protest  at  indorsers'  offices ;  "  which  memorandum  was  in  his 
handwriting.  He  further  testified  that  he  had  no  recollection  of 
the  service,  except  what  was  indicated  by  the  memorandum ;  that 
he  was  certain  that  the  memorandum  was  made  on  the  day  of  the 
protest,  though  he  had  no  positive  recollection  when  it  was  made ; 
that  he  was  confident  of  the  service,  from  his  invariable  custom ; 
and  that  it  was  possible  that  the  service  was  not  made  as  the 
memorandum  stated.  The  court  held  the  proof  of  service  de- 
fective, and  used  the  following  language:  "The  testimony  of 
the  clerk,  in  respect  to  the  time  of  the  service,  is  nothing  more 
than  the  conclusion  he  draws  from  the  existence  of  the  memo- 
randum, the  time  of  protest,  and  his  custom  in  serving  such  no- 
tices. It  was  no  proof  of  the  fact  that  the  service  was  made 
within  the  time  required  by  law,  but  simply  a  conclusion  formed 
in  his  mind,  from  the  existence  of  other  facts.  If  he  had  any 
recollection  of  the  circumstances  of  having  served  the  notices,  how- 
ever faint  may  have  been  the  impression  remaining  upon  his 
memory,  it  would  be  evidence  of  the  fact  to  submit  to  a  jury.  But 
he  had  none.  His  memory  totally  failed  him.  When  he  saw  the 
memorandum,  he  was  convinced  that  he  had  made  the  service,  and 
was  willing  to  swear  positively  that  he  made  it  on  the  14th,  but 
not  because  the  memorandum  recalled  or  revived  the  recollec- 
tion of  a  circumstances  which  had  passed  from  his  memory,  but 
from  a  conviction  in  his  mind,  the  result  of  an  operation  of  reason 
and  judgment.  The  recollection  of  a  fact  by  a  witness  is  one 
thing,  and  his  presuming  or  being  convinced  of  the  existence  of 
a  fact,  in  respect  to  which  he  has  no  recollection,  is  another.  The 
former  is  the.  only  testimony  which  it  is  competent  for  a  witness 
to  give ;  the  other,  upon  a  fact  which  is  disputed,  is  no  testimony 
at  all."    Daly,  J.,  Taylor  v.  Stringer,  1  Hilt.  377,  381. 

In  another  case,  it  was  important  to  show  that  a  specified  con- 
versation alluded  to  a  particular  time,  at  which  it  was  alleged  a 
warranty  was  made  as  to  a  certain  horse.  The  witness  testified 
that  there  was  nothing  in  the  conversation  from  which  he  could 
say  that  the  plaintiff  alluded  to  the  time  of  the  sale  as  the  period 
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when  the  defendant  had  given  this  information.  He  was'  then 
asked  by  the  defendant's  counsel  what  his  belief  was  as  to  that 
fact.  This  was  objected  to,  but  the  evidence  was  allowed,  and 
the  judgment  was  reversed.  The  court  said:  "The  justice  erred 
in  permitting  the  witness  to  state  his  beliefs  after  he  had  sworn 
that  there  was  nothing  in  the  conversation  from  which  he  could 
say  that  the  plaintiff  referred  to  the  time  of  the  sale."  Cutler  v. 
Carpenter,  1  Cow.  81,  83.  And  see  Butler  v.  Benson,  1  Barb. 
527,  537.  So,  too,  it  is  not  proper  to  ask  a  witness  what  he  sup- 
posed, at  the  time,  was  the  effect  of  a  particular  transaction,  or  to 
ask  what  impression  was  produced  upon  his  mind  by  what  passed. 
The  inquiry  ought  to  be  what  was  said  or  done.  Weber  v.  Kings- 
land,  8  Bosw.  416. 

Where  lumber  has  been  sold  by  an  agent,  who,  before  its  de- 
livery, notified  the  vendee  that  the  lumber  contracted  for  belonged 
to  persons  for  whom  he  was  acting  as  agent,  the  vendee,  when 
sued  by  the  owner  for  the  purchase  price,  cannot  be  permitted 
to  testify  who  he  understood  to  be  the  owner  of  the  lumber  at  the 
time  of  the  sale  and  delivery  for  the  purpose  of  establishing  a 
right  to  set  off  a  demand  which  he  holds  against  the  agent  with 
whom  he  dealt.    McLachlin  v.  Brett,  105  A^.  Y.  391. 

Where  a  witness  is  asked,  on  cross-examination,  if  he  would 
swear  that  a  person  was  not  doing  a  specified  act  at  a  particular 
time,  and  the  witness  answers,  "I  would  not  swear  it ;  but  I  don't 
think  he  was,"  the  answer  cannot  be  stricken  out  on  motion,  as 
it  is  competent  for  the  witness  to  testify  to  an  impression  or 
belief  on  the  subject.  Blake  v.  People,  73  N.  Y.  586.  So  a  wit- 
ness may  be  asked  if,  in  his  judgment,  a  person  was  intoxicated. 
People  v.  Eastwood,  14  N.  Y.  562.  The  evidence  of  a  witness 
characterizing  the  action  of  a  person  as  that  of  a  person  intoxi- 
cated is  admissible.  Donoho  v.  Metropolitan  Street  R.  Co.  30 
Misc.  433 ;  People  v.  Gra^it,  37  St.  Eep.  629.  See  FeMa  v.  N. 
Y.  Cent.  R.  B.  Co.  152  IST.  Y.  339. 

So  far  as  it  regards  mere  belief  or  persuasion,  which  does  not 
rests  upon  a  suiEcient  or  legal  foundation,  the  cases  cited  show 
that  they  are  not  competent  evidence.  But  there  are  cases  of 
persuasion  or  belief,  founded  upon  the  actual  knowledge  of  the 
witness,  in  which  the  belief  of  the  witness  is  proper  evidence. 
On  questions  of  identity  of  persons,  or  of  handwriting,  when  the 
witness  is  familiar  with  the  handwriting  in  question,  or  with  the 
person  whose  identity  is  in  dispute,  such  witness  may  state  his 
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belief  as  to  the  identity  of  the  person  or  the  genuineness  of  the 
signature,  although  he  may  not  be  able  or  willing  to  swear  posi- 
tively. In  such  a  case,  however,  the  question  is  not  merely  one 
of  belief,  as  in  the  cases  cited.  It  is  clearly  a  matter  of  recollec- 
tion, and  the  question  is,  how  confidently  the  witness  can  speak 
upon  that  subject.  The  belief  of  the  witness,  in  such  a  case,  is  a 
mere  matter  of  recollection,  and  its  value  is  entirely  a  question 
for  the  jury  or  the  justice  in  their  place.  A  witness  who  testifies 
that  he  has  seen  a  person  write  four  or  five  times  may  be  asked 
whether  he  believes  the  paper  in  dispute  to  be  in  his  handwriting. 
Tamofker  v.  Grissler,  108  N.  Y.  Supp.  696.  A  handwriting  ex- 
pert should  be  permitted  to  give  reasons  on  which  he  bases  his 
opinion,  and  it  is  error  to  exclude  them.  Johnson  Service  Co.  v. 
Maclemon,  142  App.  Div.  677 ;  McKay  v.  Lather,  121  IST.  Y.  477. 
X-ray  pictures  are  an  exception  to  the  rule  that  ordinary  docu- 
ments and  photographs  are  the  best  evidence  of  what  they  contain. 
Expert  evidence  is  admissible  to  explain  them,  subject  to  their 
production  in  court  for  submission  to  the  inspection  of  the  experts 
of  the  other  side.  Marion  v.  Coon  Construction  Co.  157  App. 
Div.  95. 

There  are  well-established  exceptions  to  the  rule  that  witnesses 
must  speak  as  to  facts  alone.     One  of  these  exceptions  is  when 
the  question  is  one  of  skill  or  science.     When  professional  men 
and  others  give  evidence  on  matters  of  skill  and  judgment,  their 
evidence  frequently  does  not,  and  often  cannot,  from  the  nature 
of  the  case,  extend  beyond  opinion  and  belief.     And  the  general 
rule  is  that,  when  the  question  is  one  of  skill  or  science,  or  the 
inference  is  one  of  skill  and  judgment,  the  opinion  of  experienced 
persons  is  admissible,  for  by  such  means  only  can  a  court  or  jury 
be  enabled  to  form  a  correct  conclusion.     The  general  distinction 
is  this,  that  the  jury  must  judge  of  the  facts  for  themselves,  but 
that,  whenever  the  question  depends  on  the  exercise  of  peculiar 
skill  and  knowledge  that  may  be  made  available,  it  is  not  a  de- 
cision by  the  witness  on  a  fact  to  the  exclusion  of  the  jury,  but 
the  establishment  of  a  new  fact,  relation,  or  connection,  which 
would  otherwise  remain  unproved.     Wot  to  admit  such  evidence 
would  be  to  reject  what  was  essential  to  the  investigation  of  truth. 
But  to  render  opinions  competent  evidence,  it  is  important  that 
two  things  should  exist  in  the  case.    First,  the  matter  upon  which 
it  is  proposed  to  introduce  evidence  of  opinions  must  be  one  of 
skill  or  science.     And,  secondly,  the  witness  must  be  shown  to 
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possess  such  knowledge  or  skill  as  to  render  him  competent  to  give 
an  opinion.  Where  the  question  is  not  one  of  skill  or  science, 
opinions  will  not  be  evidence,  no  matter  how  learned  or  scientific 
the  witness  may  be  whose  opinion  is  asked.  Littlejohn  v.  Shaw, 
159  K  Y.  188,  193;  Van  WijcMen  v.  City  of  Brooklyn,  118 
]S^.  Y.  424;  Ferguson  v.  Hubbell,  97  JST.  Y.  507.  Expert  evidence 
is  merely  the  opinion  of  the  witnesses,  and  the  court  or  jury  may 
exercise  an  independent  judgment  as  to  how  far  the  opinion  is  to 
be  followed.  Schlesinger  v.  Dunne,  73  JST.  Y.  Supp.  1014;  Reeves 
V.  Hyde,  14  Daly,  431.  Evidence  by  experts  of  skill  and  experi- 
ence may  be  received  when  based  iipon  the  observation  of  the  ^^■it- 
ness  without  in  the  first  instance  requiring  the  facts  observed  to  be 
stated  to  the  court  and  jury;  and  when  it  is  shown  that  a  medical 
expert  has  made  the  proper  professional  examination  of  a  patient 
in  order  to  ascertain  the  existence  of  some  physical  c-  mental  dis- 
ease, he  is  then  qualified  to  express  an  opinion  on  the  subject, 
though  he  may  not  yet  have  stated  the  scientific  facts  or  external 
symptoms  upon  which  it  is  based.  People  v.  Faber,  199  N.  Y. 
256,  and  cases  there  cited,  and  distinguished. 

It  may  be  stated  broadly,  as  a  general  proposition,  that  there 
are  two  clases  of  cases  in  which  expert  testimony  is  admissible. 
In  one  class  are  those  cases  in  which  the  conclusions  to  be  drawn 
by  the  jury  depend  upon  the  existence  of  facts  which  are  not  com- 
mon knowledge,  and  which  are  particularly  within  the  knowledge 
of  men  whose  experience  or  study  enables  them  to  speak  with  au- 
thority upon  the  subject.  If,  in  such  cases,  the  jury,  with  all  the 
facts  before  them,  can  form  a  conclusion  thereon,  it  is  their  sole 
province  to  do  so.  In  the  other  class  are  those  cases  in  which 
the  conclusions  to  be  drawn  from  the  facts  stated,  as  well  as  knowl- 
edge of  the  facts  themselves,  depend  upon  professional  or  scien- 
tific knowledge  or  skill  not  within  the  range  of  ordinary  training 
or  intelligence.  In  such  cases,  not  only  the  facts  but  the  conclu- 
sions to  which  they  lead  may  be  testified  to  by  qualified  experts. 
The  distinction  between  the  two  kinds  of  testimony  is  apparent. 
In  the  one  instance,  the  facts  are  stated  by  the  experts,  and  the 
conclusion  is  to  be  drawn  by  the  jury;  in  the  other,  the  expert 
states  the  facts  and  gives  his  conclusion  in  the  form  of  an  opin- 
ion which  may  be  accepted  or  rejected  by  the  jury.  Dougherty  v. 
2Iilliken,  163  K.  Y.  527.  It  is  a  general  rule  in  regard  to  the 
opinion  of  experts  that  the  facts  upon  which  the  opinion  of  the 
witness  is  founded  must  be  laid  before  the  trial  court  either  by 


GETTER AL  PEINCIPLES.  a  043 

assuming  them  in  a  hypothetical  question  or  by  the  testimony  of 
the  expert  himself  if  he  has  observed  them.  Weibert  v.  lianan, 
202  K.  Y.  328 ;  Dougherty  v.  MilUhen,  ante. 

Thus  a  witness  who  for  years  has  been  engaged  in  the  erection 
and  maintenance  of  bridges  or  other  similar  structures,  and  thus, 
by  experience,  has  ascertained  the  life  of  a  particular  wood  grown 
in  the  locality,  may  properly  be  permitted  to  testify  to  the  knowl- 
edge thus  acquired.  The  evidence  thus  elicited  is  not  an  opinion, 
but  proof  of  a  fact  which  the  witness  had  ascertained  by  long 
experience  in  the  business  in  which  he  was  engaged.  Bush  v. 
D.  L.  &  W.  R.  R.  Co.  166  K  Y.  210.  Such  cases  fall  within 
the  first  class  above  noticed. 

Where  an  article  of  manufacture  is  imported  for  a  particular 
purpose,  and  requires  the  existence  of  certain  special  conditions 
in  order  that  the  grade  of  its  quality  and  condition  in  the  market 
may  be  determined,  the  opinion  of  an  expert  witness  is  compe- 
tent to  prove  its  condition  and  merchantability,  and  whether  it  is 
up  to  the  contract  standard,  provided  the  case  is  one  in  which,  from 
the  very  nature  of  the  subject,  facts  disconnected  from  such  opin- 
ions cannot  be  so  presented  to  a  jury  as  to  enable  them  to  pass 
upon  the  question  with  the  requisite  knowledge  and  judgment. 
Littlejohn  v.  Shaw,  159  iN".  Y.  188.  Such  cases  fall  within  the 
second  class  above  noticed.  Thus  where  a  contract  was  entered 
into  for  the  purchase  of  a  specified  quantity  of  imported  cube 
gambler  of  the  usual  good,  merchantable  quality  and  condition, 
deliverable  on  arrival  in  ISTew  York,  and  the  gambler  was  rejected 
by  the  purchaser  as  not  conforming  to  the  contract,  it  is  compe- 
tent to  show  by  expert  testimony,  in  an  action  to  recover  the 
difference  between  the  amount  realized  from  the  sale  of  the  gam- 
bier  by  the  plaintiffs  and  the  purchase  price,  that  the  gambler 
tendered  by  the  plaintiffs  to  the  defendants  under  the  contract 
was  of  good  merchantable  quality  and  in  good  merchantable  con- 
dition.   Ih. 

It  is  no  objection  to  the  introduction  of  this  class  of  evidence 
that  the  question  asked  of  the  experts  involved  the  precise  ques- 
tion the  jury  is  to  determine,  if,  from  the  nature  of  the  case,  the 
facts  cannot  be  stated  or  described  to  the  jury  in  such  manner  as  to 
'enable  them  to  form  an  accurate  judgment  thereon,  and  no  better 
evidence  than  the  opinion  of  experts  is  obtainable.  Van  Wychlen 
V.  City  of  Broolclyn,  118  K  Y.  .424;  Littlejohn  v.  Shaw,  159 
K  Y.  188.    See  Finn  v.  Cassidy,  165  IS".  Y.  584. 
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A  few  illustrations  from  the  adjudged  cases  will  not  be  inappro- 
priate by  way  of  applying  these  principles. 

It  has  been  held  that  the  opinion  of  a  farmer  who  had  no  knowl- 
edge of  the  compensation  ordinarily  paid  to  clerks  in  country 
stores  was  not  admissible  as  proof  of  the  value  of  the  services  of 
a  clerk  in  such  store.  Larmoure  v.  Caryl,  4  Denio,  370.  But  the 
clerk  might  have  testified  as  to  the  value  of  his  services,  as  it  is 
a  general  rule  that  one  who  has  rendered  services  for  another  is 
competent  to  give  an  opinion  as  to  their  value,  leaving  the  value 
of  such  opinion  to  be  determined  by  the  court  or  jury.  Mercer  v. 
Yose,  67  ]Sr.  Y.  56.  So  it  has  been  held  competent  to  ask  a  cabinet- 
maker, who  has  performed  a  part  of  the  work  in  controversy, 
whether  the  work  was  a  good  job  and  well  done.  Ward  v.  Kilpai- 
tich,  85  K  Y.  414. 

The  testimony  of  persons  of  ordinary  experience  is  competent 
upon  the  question  of  the  speed  at  which  a  railroad  train  was  run- 
ning. Flanagan  v.  New  York  Central^  etc.  R.  R.  Co.  70  App. 
Div.  505 ;  Salter  v.  Vtica,  etc.  R.  R.  Co.  59  N.  Y.  522. 

The  amount  of  damages  which  may  result  from  the  breach  of  a 
contract  cannot  be  proved  by  the  opinion  of  a  witness. 

In  an  action  upon  a  lease  for  the  recovery  of  rent,  the  defend- 
ant claimed  to  recoup  damages,  which  he  alleged  he  was  entitled 
to,  by  reason  of  the  neglect  or  refusal  of  the  plaintiff  to  construct 
or  keep  in  repair  certain  water  arrangements  upon  the  premises 
occupied  by  the  defendant,  for  the  purposes  of  a  tavern,  and  an 
innkeeper  was  called  as  a  witness  for  the  defendant,  and  the  wit- 
ness was  asked,  in  a  great  variety  of  forms,  how  much  it  was 
worth  to  the  defendant  to  have  that  water,  supplied  by  the  aque- 
duct, by  the  day,  the  quarter,  and  by  the  year ;  and  what  damage 
the  defendant  would  sustain,  per  day,  quarter,  and  year,  by  being 
deprived  of  the  water;  but  this  evidence  was  excluded,  which 
was  held  right.  Harger  v.  Edmonds,  4  Barb.  256.  "The  great 
objection  to  this  species  of  evidence  is,  that  it  calls  for  the  opinion 
of  the  witness  upon  a  question  on  which  the  opinions  of  witnesses 
are  not  evidence.  The  diminution  in  the  annual,  quarterly,  or 
daily  value  of  the  premises,  occasioned  by  the  withdrawal  of  this 
water;  or,  in  other  words,  the  amount  of  the  damage  of  the  de- 
fendant, arising  from  svich  withdrawal  or  deprivation,  would  de- 
pend, for  its  just  determination,  not  on  any  professional  skill  or 
knowledge  of  the  witness,  but  on  a  vast  variety  of  facts,  from 
which  any  sensible  man  could  form  a  judgment,  as  well  as  a  tavern- 
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keeper,  living  in  another  town.  The  situation  of  the  tavern,  the 
amount  of  business  or  custom  it  enjoyed,  the  kind  of  customers 
who  frequented  it,  the  distance  from  a  stream,  well,  spring,  or 
other  supply  of  water,  and  perhaps  the  expense  of  digging  a  well, 
would  all  be  material  facts  on  which  to  found  a  correct  opinion. 
When  these  facts  should  be  spread  before  a  jury,  with  the  length 
of  time  which  the  water  was  withheld,  the  jury  would  be  enabled 
to  give  a  reasonable  estimate  of  the  damages."  Harger  v.  Ed- 
monds, 4  Barb.  258,  per  Geidley,  J. 

So  in  an  action  by  a  tenant  against  a  landlord  for  his  refusal 
to  deliver  possession  of  the  premises  to  the  plaintiff,  it  is  not 
competent  to  prove  the  amount  of  damages  by  the  opinions  of 
witnesses.     Giles  v.  O'Toole,  4  Barb.  261. 

Again,  in  an  action  for  the  recovery  of  damages,  for  not  feed- 
ing the  plaintiff's  cattle  as  good  hay  as  the  defendant  agreed  to 
do,  it  is  not  competent  to  prove  the  amount  of  damages  by  asking 
a  witness  what  damage  accrued  in  consequence  of  feeding  the  cattle 
upon  the  hay  in  question,  instead  of  the  hay  agreed  upon.  More- 
house v.  Mathews,  2  JST.  Y.  514.  The  court  said,  page  516:  "In 
the  case  before  us,  the  witness  could  have  legally  testified  to  the 
degree  of  inferiority  of  the  hay  fed,  to  that  agreed  to  be  fed, 
by  the  defendant.  He  could  also  have  testified  as  to  the  condi- 
tion of  the  cattle  when  brought  to  the  defendant's  and  when 
taken  away;  and  to  any  other  fact  calculated  to  enable  the  court 
or  jury  to  form  a  just  opinion  on  the  question  of  damages;  but 
the  mere  opinion  of  the  witness  on  the  amount  of  damage  was 
entitled  to  no  weight.  If  the  witness  had  testified  that  he  was 
acquainted  with  the  value  of  cattle,  I  think  he  might  have  been 
allowed  to  state  how  much  less  valuable  these  were  when  taken 
away  than  when  driven  to  the  defendant's,  in  consequence  of  the 
inferior  quality  of  the  food.  But  then  he  should  state  the  facts 
upon  which  he  founded  his  valuation,  so  that  the  jury  might  be 
able  to  appreciate  his  estimate  at  its  just  value."  And  see  Nellis 
V.  McCarn,  35  Barb.  115;  and  opinion  in  De  Witt  v.  Barly,  17 
~E.  Y.  345 ;  Schermerhom  v.  Tyler,  11  Hun,  549. 

But  where  the  question  is  one  of  skill  or  science,  and  the  wit- 
ness is  competent  to  express  an  opinion,  he  may  be  asked  his  opin- 
ion. When,  for  instance,  the  witness  is  a  brick  or  a  tilemaker,  and 
he  has  followed  the  business  several  years,  he  may  be  asked 
whether  a  certain  described  mode  of  placing  the  brick  in  the  kiln 
is  a  proper  one;  or  he  may  be  asked  what  effect  it  Avould  have  if 
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the  tiles  or  bricks  were  burned  when  lying  flat,  instead  of  upon 
an  end.  Wiggi7is  v.  Wallace,  19  Barb.  338.  Whether  a  witness 
is  competent  to  express  an  opinion  is  a  question  for  the  justice, 
yet,  if  he  misjudges,  it  is  as  much  an  error  as  though  he  mis- 
judged upon  any  other  question.  lb.  Before  a  witness  can  be  ex- 
amined as  an  expert  the  party  calling  him  must  show  him  to  be 
qualified,  and  not  throw  upon  the  party  objecting  to  the  testimony 
the  burden  of  showing  he  is  not  qualified.  Dolan  v.  li erring-Hall- 
Marvin  Safe  Co.  105  App.  Div.  366. 

But  where  a  person  is  liable  for  proper  advances  which  may 
be  needed  for  the  support  of  an  infant,  it  is  not  proper  to  prove 
by  a  witness  that  certain  payments  were  properly  made  for  arti- 
cles purchased  for  such  infant.    Merritt  v.  Seaman,  6  IST.  Y.  168. 

In  actions  for  negligence  it  is  not  competent  to  ask  a  witness 
whether  the  negligence  of  one  of  the  parties  caused  the  alleged 
injury  for  which  the  action  is  brought,  or  whether  certain  specified 
acts  constitute  negligence.  In  an  action  for  injuries  arising  from 
a  collision  of  vessels,  it  is  not  competent  for  the  defendant  to  ask 
his  pilot  either  of  the  following  questions:  "Was  that  collision 
caused  by  any  negligence  of  yours  ?"  or,  "From  what  you  dis- 
covered of  the  tug  in  coming  down,  was  she  in  fault,  and  how  ?" 
Crofut  V.  BrooMyn  Ferry  Co.  36  Barb.  201. 

So  in  an  action  to  recover  damages  for  losses  sustained  from 
fire,  alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ant in  the  iise  of  a  steam  dredging  machine,  it  is  not  competent 
to  ask  a  witness  whether  he  considers  it  dangerous  to  use  a  steam 
dredge  without  a  spark  catcher.  Teall  v.  Barton,  40  Barb.  137  j 
S.  C.  25  ISF.  Y.  544,  by  name  of  Hinds  v.  Barton. 

So  in  an  action  to  recover  damages  for  injuries  to  plaintiff's 
canal  boat,  alleged  to  have  been  caused  by  the  defendant's  negli- 
gence, it  is  not  proper  to  ask  a  witness  whether  the  defendant,  in 
the  opinion  of  the  witness  as  a  canal  boatman,  in  any  way  omitted 
or  neglected  to  do  anything  which  might  have  been  done  to  save 
the  boat.  Carpenter  v.  Eastern  Transp.  Co.  71  E".  Y.  574.  An 
expert  may  be  asked  whether  certain  acts  which  are  proven  are 
seamanlike  and  proper  under  a  given  state  of  circumstances,  but 
he  cannot  be  allowed  to  express  an  opinion  as  to  what  was  or  was 
not  done  as  a  matter  of  fact.    Ih. 

Upon  a  question  of  negligence  in  mooring  a  vessel,  it  is  proper 
to  ask  a  witness  what  was  the  condition  of  the  fastenings  of  th& 
vessel  as  to  safety;  because  this  is  a  subject  of  science  and  ex- 
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perience  and  not  one  of  common  knowledge.  Moore  v.  Westervelt, 
9  Bosw.  558,  27  K  Y.  234. 

In  an  action  by  a  traveler  for  the  recovery  of  money  which 
had  been  stolen  from  a  locked  portmanteau  left  in  a  locked  room 
of  the  defendant,  who  was  an  innkeeper,  it  was  held  that  the 
opinions  of  other  innkeepers  that  the  plaintiff  was  negligent  in 
thus  leaving  his  money  were  not  competent  evidence.  Taylor-  v. 
Monnot,  4  Duer,  116.  An  issue  being  whether  it  was  safe  to  lower 
a  timber  weighing  400  pounds  with  a  single  tackle  and  no  gaiy  line, 
Held,  that  it  was  error  to  allow  an  expert  to  testify  that  it  was 
not  safe.  Kelpy  v.  Triest,  73  App.  Div.  597 ;  Dougherty  v.  Milli- 
ken,  163  JST.  Y.  527.  A  barber  who  had  had  little  experience  with 
fractured  metals,  was  held  Jiot  competent  to  speak  as  an  expert  as 
to  a  defect  in  the  barrel  of  a  gun,  claimed  to  have  caused  it  to 
burst  when  fired.    Favo  v.  Remington  Arms  Co.  67  xipp.  Div.  414. 

In  an  action  against  a  defendant  for  the  loss  of  a  considerable 
quantity  of  wheat,  which  it  is  alleged  was  lost  by  reason  of  the 
negligence  of  the  defendant  in  threshing  it,  the  cases  are  con- 
flicting whether  the  plaintiff  is  permitted  to  ask  a  witness  how 
much  wheat  was  wasted  by  the  defendant  in  threshing  648  bushels 
of  wheat,  according  to  the  defendant's  tally  of  the  plaintiff's  wheat. 
It  was  held  that  he  could  not  do  so  in  Cook  v.  Brockway,  21  Barb. 
331.  But  see  Harpending  v.  Shoemaker,  37  Barb.  270,  to  the 
contrary,  where  the  following  question  was  held  to  be  proper, 
after  showing  the  witness  to  be  competent  to  express  an  opinion : 
"How  much  less  buckwheat  was  there,  than  there  would  have 
been  if  the  same  had  been  properly  threshed  ? 

In  an  action  for  the  recovery  of  damages  sustained  by  the  plain- 
tiff, by  reason  of  having  his  land  burned  over,  and  the  wood  and 
timber  thereon  burned  and  injured,  by  the  negligence  of  the  de- 
fendant in  improperly  setting  fire  to  brush  on  his  own  farm,  it 
is  not  competent  for  the  plaintiff  to  ask  a  witness  to  state,  from 
what  he  saw,  how  much  damage  was  done  to  the  farm.  Simons 
V.  Monier,  29  Barb.  420. 

In  an  action  for  damages  to  grass  done  by  defendant's  cattle, 
it  is  proper  for  the  witness  to  state  the  amount  of  meadow  land 
trespassed  upon,  the  quality  of  the  grass  growing  upon  it,  and  his 
opinion  as  to  the  value  of  the  grass ;  but  he  cannot  testify  directly 
that  the  damage  to  the  grass  was  a  specified  sum.  It  is  for  the 
jury  to  estimate  the  damage.  Richardson  v.  Northrup,  66  Barb. 
85.     And  see  Armstrong  v.  Smith,  44  Barb.  120;  Seamans  v. 
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Smith,  46  Barb.  320 ;  Thompson  v.  Dickliart,  66  Barb.  604;  Green 
V.  Planh,  48  E".  Y.  669. 

In  an  action  against  a  carrier  for  the  recovery  of  the  ^'ahie  of 
a  horse,  which,  it  was  alleged  by  the  plaintiff,  had  died  from 
injuries  caused  by  the  negligence  of  the  defendant,  it  is  not  com- 
petent to  ask  the  opinion  of  a  witness  whether  a  wound,  which 
he  saw  inflicted  on  the  horse,  was  sufficient  to  cause  the  death  of 
the  horse,  when  the  witness  has  testified  previously  to  asking  such 
question,  as  follows :  "I  have  been  acquainted  with  horses  twenty- 
five  years ;  I  have  owned  horses  for  twenty-five  years,  from  one 
to  sixty,  all  the  time;  I  have  doctored  all  my  own  horses  for 
fifteen  years,  and  the  same  for  other  people;  I  doctor  a  horse 
pretty  much  as  I  do  myself."  Harris  v.  Panama  B.  R.  Co.  3 
Bosw.  Y.  In  the  case  last  cited,  the  witness,  after  expressing 
an  opinion  that  the  wound  was  sufiicient  to  cause  the  death 
of  the  horse,  testified  as  follows  in  cross-examination:  "I  am 
not  a  horse  doctor ;  I  have  seen  the  skeleton  of  a  horse,  but  never 
have  seen  the  sinews  and  nerves;  I  was  called  up  to  doctor  a 
horse  about  two  years  ago ;  the  mare  had  run  away,  and  had 
run  a  shaft  into  her  shoulder;  I  bled  the  mare  that  night;  that 
wound  did  not  bleed."  The  court  said,  pages  12,  13 :  "Whether 
a  man  has  owned  only  one  horse  or  a  span  continuously,  or  has 
owned  from  one  to  sixty,  if  he  has  never  studied  the  diseases  of 
horses,  and  more  especially  if  he  is  unskilled  as  to  the  effect 
of  wounds,  and  has  never  treated  such  injuries,  it  is  difficult  to 
say  on  what  principle  his  mere  opinion  upon  the  question  whether 
a  particular  wound  was  sufficient  to  produce  death  is  admissible 
as  evidence.  In  such  a  case  the  opinion  is  not  based  upon  skill 
or  science,  which  the  jury  cannot  be  supposed  to  possess  to  the 
same  extent  as  the  witness." 

When  it  is  alleged  that  a  horse  has  a  particular  disease,  medi- 
cal books  are  not  competent  evidence  to  prove  the  existence  of 
the  disease,  but  the  facts  stated  in  such  books  must  be  proved 
in  the  same  manner  as  any  other  facts  are  established  On  the  trial. 
lb.  And  see  Collier  v.  Simpson,  5  Carr.  &  Payne,  T3.  A  general 
dictionary  of  the  English  language  is  not  authority  to  show,  on  a 
trial,  the  meaning  of  a  word  which  is  relied  on  as  deriving  a 
peculiar  meaning  from  mercantile  usage.  Houghton  v.  Oilhart, 
7  Carr.  &  Payne,  701. 

In  actions  for  torts,  the  amount  of  damages  cannot  be  proved 
by  opinions.    And  in  an  action  by  a  landlord  against  a  tenant  for 
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committing  waste  by  cutting  down  trees,  it  is  not  competent 
for  the  tenant  to  prove,  by  the  opinion  of  witnesses,  that  such  acts 
were  not  injurious  to  the  inheritance,  and,  therefore,  not  waste. 
McGregor  v.  Broivn,  10  N.  Y.  114. 

But  it  has  been  held  that,  in  an  action  for  the  recovery  of 
damages  for  a  negligent  destruction  of  fruit  trees,  it  is  competent 
to  prove  the  value  of  such  trees,  independent  of  their  connection 
with  the  land,  if  such  value  is  proved  by  a  witness  who  is  com- 
petent to  speak  of  their  value,  as,  for  instance,  a  nurseryman. 
Whitbeck  v.  N.  Y.  Cent.  R.  R.  Co.  36  Barb.  644.  This  rule 
does  not  extend  so  far  as  to  permit  a  witness  to  give  his  opinion 
as  to  the  amount  of  damages  which  a  plaintiff  sustains  in  conse- 
quence of  a  wrongful  act  of  the  defendant.  And  in  an  action  by 
a  tenant  against  a  landlord  for  unlawfully  cutting  a  door  into  one 
of  the  tenant's  rooms,  it  was  held  that  the  tenant  could  not  ask  a 
witness  how  much  damage  was  sustained  in  the  operation  of  the 
work.     Rodgers  v.  Fletcher,  13  Abb.  299. 

So  in  an  action  of  trespass  by  a  tenant  against  his  landlord  for 
entering  vipon  the  demised  premises,  and  making  alterations  and 
additions  to  the  building,  it  is  not  competent  to  ask  witnesses  the 
general  question,  what  was  the  amount  of  the  damage  sustained 
by  the  plaintiff.  Dufj'  v.  Lyon,  1  E.  D.  Smith,  536.  The  witnesses 
should  state  the  facts,  and  they  may  also  give  evidence  of  any 
special  damages  alleged  in  the  complaint,  and  the  jury  are  then 
to  estimate  and  assess  the  damages  upon  all  the  evidence.     76. 

So  in  an  action  for  wrongfully  preventing  the  plaintiff  from 
using  a  saw  mill,  it  is  not  proper  to  ask  a  witness  what  amount  of 
damage  the  plaintiff  sustained  in  consequence  of  the  mill's  lying 
still  for  a  fortnight.  Dolittle  v.  Eddy,  7  Barb.  74.  Though,  if  the 
question  is  improperly  allowed,  and  the  witness  does  not  give 
any  opinion  upon  the  matter,  but  merely  states  proper  facts,  the 
erroneous  decision  will  do  no  harm.    lb. 

The  value  of  a  dog  cannot  be  proved  by  opinion,  when  the 
action  is  for  unlawfully  killing  him.  Dunlap  v.  Snyder,  17  Barb. 
661,  overruling  Brill  v.  Flagler,  23  Wend.  354.  See  Smith  v. 
Gi-iswold,  15  Him,  273.  "Opinions  in  regard  to  the  value  of 
dogs,  which  have  no  standard  or  marketable  value,  are  necessarily 
fanciful,  depending  on  the  fancy  or  predilection  of  the  witness  and 
are  not  competent.  In  order  to  render  opinions  as  to  the  value  of 
a  dog  competent,  it  should  first  be  shown  that  the  dog  in  ques- 
129 
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tion  is  a  marketable  animal,  usually  vendible  at  some  proximately 
reg-ular  price."     Brown  v.  Hoburger,  52  Barb.  15. 

In  actions  for  the  recovery  of  damages  for  a  nuisance,  the 
amount  of  damages  sustained  cannot  be  proved  by  the  opinions 
of  viritnesses.  Fish  v.  Dodge,  4  Denio.  312.  This  was  so  held  in 
the  case  last  cited,  in  which  the  plaintiff  sued  the  defendant,  for 
causing  dust  and  noise  to  annoy  the  plaintiff,  by  doing  the  work 
of  finishing  steam  boilers  in  a  part  of  the  building  adjoining  that 
in  which  the  plaintiff  lived. 

There  is  one  important  exception  to  the  rule,  that  witnesses 
cannot  give  opinions  as  evidence,  when  the  question  is  not  one  of 
skill  and  science.  It  is  now  well  settled  that  any  person  who  is 
acquainted  with  the  value  of  the  particular  kind  of  property  sold, 
or  the  kind  of  services  rendered,  may  express  an  opinion  as  to 
its  value.  Rochester  &  Syracuse  R.  R.  Co.  v.  Budlong,  10  How. 
289.  But  the  witness  must  be  shown  to  be  competent  to  speak 
upon  the  subject.  Treepenning  v.  Corn  Exchange  Ins.  Co.  43 
1^.  Y.  279.  In  an  action  on  a  contract  to  furnish  plaintiff  with 
goods  to  the  extent  of  the  needs  of  its  business,  it  was  held  that 
the  question  to  plaintiff's  manager  as  to  whether  the  goods  or- 
dered and  refused  were  required  for  the  needs  of  the  plaintiff's 
business  was  not  objectionable  as  calling  for  an  opinion  of  the 
witness.  New  York  Central  Iron  Works  Co.  v.  U.  S.  Radiator  Co. 
174  ]Sr.  T.  331. 

A  witness  shown  to  be  acquainted  with  the  value  of  similar 
property  in  the  vicinity  of  the  property  in  question  may  testify 
to  the  value  of  the  property.  Hewlett  v.  Saratoga  Carlshad  Spring 
Co.  84  Hun,  248.  A  person  who  has  been  a  farmer,  but  has 
abandoned  that  business  to  become  a  mechanic  is,  notwithstanding 
such  change,  a  competent  witness  as  to  the  value  of  land  in  his 
neighborhood.  Robertson  v.  Knapp,  35  N.  Y.  91.  So  farmers  and 
other  residents  of  the  immediate  neighborhood  are  competent  wit- 
nesses as  to  the  value  or  price  of  land  in  that  neighborhood.     lb. 

But  a  witness  whose  knowledge  of  the  value  of  real  estate 
is  limited  to  two  specific  places,  is  not  competent  to  testify  as  an 
expert  to  the  depreciation  in  the  market  value  of  a  piece  of  prop- 
erty through  the  cutting  of  certain  shade  trees.  Ferguson  v. 
Buckell,  101  App.  Div.  213. 

In  an  action  for  fraud  in  the  sale  of  a  horse,  a  witness  who 
swears  that  he  has  a  knowledge  of  the  value  of  horses  from  having 
kept  and  dealt  in  them  for  a  number  of  years,  and  that  he  knows 
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the  horse  in  question,  is  competent  to  give  an  opinion  as  to  the 
value  of  the  horse.  McDonald  v.  Christie,  42  Barb.  36.  A  per- 
son who  has  acted  in  the  capacity  of  bookkeeper  in  a  large 
brewery  for  more  that  four  years  is  naturally  and  necessarily 
acquainted  with  the  market  price  of  ale  and  beer  during  that 
time,  and  he  is  a  competent  witness  to  speak  of  its  value.  Kerr 
V.  McGuire,  28  How.  28 ;  8.  C.  28  N.  Y.  446. 

In  an  action  to  recover  compensation  for  drawing  leases,  etc., 
the  value  of  such  services  can  be  proved  by  the  opinion  of  an 
attorney-at-law.     Beekman  v.  Plainer,  15  Barb.  550. 

The  value  of  horses  may  be  proved  in  this  manner  by  com- 
petent witnesses.  And  in  an  action  for  a  breach  of  warranty  in 
the  sale  of  a  span  of  horses,  which  were  warranted  to  be  only  ten 
and  eleven  years  old,  respectively,  when  the  proof  showed  that  they 
were  over  twenty  years  old  at  the  time  of  the  sale,  a  witness  was 
allowed  to  state  what  the  value  of  the  horses  would  be  if  they 
were  of  the  age  represented,  and  also  what  their  value  was  at 
the  age  they  were  proved  to  be.  Rogers  v.  Acherman,  22  Barb. 
134.  So  in  an  action  to  recover  damages  for  a  fraud  in  the  sale 
of  a  horse,  a  competent  witness  may  be  asked  what  the  horse 
in  question  would  be  worth  at  the  time  of  the  sale,  if  kind  and 
nr-t  balky.    NicMey  v.  Thomas,  22  Barb.  652. 

So  the  value  of  a  stove  may  be  proved  by  opinion  in  the  same 
maai.cr.     Smith  v.  Hill,  22  Barb.  656. 

So  in  an  action  to  recover  damages  for  the  breach  of  a  con- 
tract of  warranty  in  the  sale  of  a  cow,  as  good  and  young,  which 
was  not  as  warranted,  a  witness  who  has  seen  the  cow  was  al- 
lowed to  state  what  she  would  have  been  worth  if  good  and  young ; 
and  also  to  state  what  she  would  have  been  worth,  provided  she 
gave  but  four  quarts  of  milk  daily.    Joy  v.  HopJcins,  5  Denio,  84. 

The  value  of  services  rendered  may  always  be  proved  by  those 
competent  to  speak  of  such  value.  But  where  the  plaintiff  worked 
for  the  defendant,  and  was  boarded  and  clothed  by  him,  it  is  not 
competent  for  the  defendant,  in  an  action  for  the  recovery  of 
the  value  of  such  services,  to  ask  a  witness  how  much  the  plain- 
tiff's services  were  worth  over  and  above  his  board,  clothing,  etc., 
without  proving  or  offering  to  prove  that  the  witness  knew  the 
quantity  or  value  of  either  item  assumed  by  the  question  to  have 
been  furnished.  Leivis  v.  Trickey,  20  Barb.  387.  jSTor,  in  such 
a  case,  can  the  defendant  put  this  general  question  to  the  witness': 
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How  much,  under  all  the  circumstances,  were  the  plaintiff's  ser- 
vices worth  over  his  board  ?     lb. 

So  although  the  value  of  the  property  may  be  proved  by  the 
opinions  of  competent  witnesses,  it  is  not  proper  to  receive  the 
opinion  of  a  witness  as  to  the  value  of  property  which  he  has  not 
seen.  WestlaJie  v.  ;S'^.  Lawrence  County  Mutual  Ins.  Co.  14  Barb. 
206.    And  see  Jefferson  Ins.  Co.  v.  Cotheal,  1  Wend.  72. 

But  as  one  species  of  opinion,  it  is  competent  to  show  what 
the  goods  in  question  brought  at  a  fair  public  sale  by  auction. 
Campbell  v.  Woodworth,  20  IST.  Y.  499.  Such  evidence  is  com- 
petent, and  it  is  for  the  jury  or  the  court  in  their  place,  to  give 
it  such  weight  as  it  may  be  entitled  to  when  compared  with  the 
other  evidence  in  the  case.  Ih.;  Gill  v.  McNamee,  42  N.  Y.  44; 
Dixon  V.  Buck,  42  Barb.  70.  So  a  price  list  stating  the  price  at 
which  a  manufacturer  will  sell,  or  statements  of  dealers  in  an- 
swers to  inquiries,  are  competent  evidence  of  the  market  price  of 
a  marketable  commodity  and  is  a  common  way  of  ascertaining  or 
establishing  a  market  price.     Harrison  v.  Glover,  72  IST.  Y.  451. 

It  has  been  held  that  when  it  is  important  to  determine  who  was 
in  actual  possession  of  real  estate  at  a  specified  time,  a  witness 
who  knows  the  fact  may  be  asked  who  was  in  such  possession. 
Parsons  v.  Broivn,  15  Barb.  590.  But  this  doctrine  is  not  sup- 
ported by  the  more  recent  authorities.  See  Miller  v.  Long  Island 
R.  B.  Co.  71  K  Y.  380;  Arents  v.  Long  Island  R.  R.  Co.  156 
Is.  Y.  1. 

In  some  cases  the  intention  of  the  party,  when  he  is  the  witness, 
may  be  important,  and  he  may  be  asked  as  to  his  intentions  in 
doing  a  certain  act,  as  for  example,  whether  in  making  an  assign- 
ment he  intended  to  hinder,  delay,  and  defraud  his  creditors. 
Seymour  v.  Wilson,  14  IST.  Y.  567.  But  evidence  of  a  secret  and 
undisclosed  intent  entertained  by  one  party  at  the  time  of  making 
a  contract,  either  express  or  implied,  is  not  admissible  to  vary 
the  legal  presumptions  arising  from  the  acts  and  conduct  of  the 
parties.  Riley  v.  Mayor,  etc.  of  N.  Y.  96  jST.  Y.  331.  In  an 
action  to  recover  a  balance  alleged  to  be  due  upon  a  sale  of  chattels 
when  the  defense  is  fraud  in  the  sale,  it  is  not  competent  to  ask 
the  plaintiff,  after  the  defendant  has  given  in  evidence  the  plain- 
tiff's representations  and  the  defects  in  the  property  sold,  "Did 
you  give  or  intend  to  give  the  defendant  anything  more  than  your 
opinion  in  regard  to  the  matter  ?"  Waugh  v.  Fielding,  48  N".  Y. 
681. 
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The  authorities  which  hold  that  a  witness  may  be  asked  his 
motive  or  intent  in  doing  an  act  hold  no  more  than  this,  that 
where  the  doing  of  the  act  is  not  disputed,  but  is  affirmed,  and 
whether  the  act  shall  be  held  valid  or  invalid  hangs  upon  the  in- 
tent with  which  the  act  was  done,  which  intent  from  its  nature 
would  be  formed  and  held  without  avowal,  there,  he  upon  whom 
the  intent  is  charged  may  testify  whether  he  secretly  held  such 
intent  when  he  did  the  act.  See  Dillon  v.  Anderson,  43  IST.  Y. 
231,  236.     See  Fiedler  v.  Ddrrin,  50  N".  Y.  437. 

The  terms  of  a  contract  may  in  some  cases  be  proved  without 
stating  the  precise  language  used  in  making  it.  In  one  case,  the 
action  was  for  the  use  and  occupation  of  certain  premises  which 
had  been  leased  by  the  witness  as  an  agent  of  the  plaintiffs.  On 
the  trial,  he  testified  to  the  leasing  of  the  premises  by  a  parol 
lease.  The  witness  was  then  requested  to  "go  on  and  state  the 
terms  on  which  he  leased  the  premises  to  the  defendant."  This 
was  objected  to  by  the  defendant,  on  the  ground  that  the  witness 
should  state  what  was  said  between  the  parties,  and  that  it  was 
for  the  court  to  decide  from  that,  what  the  terms  of  the  lease 
were,  but  the  question  was  allowed,  and  the  witness  then  stated 
that  he  leased  the  premises  to  the  defendant  for  one  year,  at  $50 
a  year,  payable  quarterly ;  that  the  defendant  accepted  it  on  those 
terms,  and  went  on  and  occupied  the  premises.  This  was  held 
right,  and  the  court  said.  Frost  v.  Benedict,  21  Barb.  248,  249, 
"We  think  the  questions  upon  these  objections  were  correctly 
decided  by  the  justice.  The  question  objected  to  did  not  call  for 
the  conclusion  of  the  witness,  as  the  counsel  for  the  appellant  sup- 
poses. The  witness  had  just  before  stated  the  fact,  without  ob- 
jection, that  he  had  leased  the  premises  for  the  plaintiff  to  the 
defendant,  at  $50  a  year,  and  the  question  required  him  to  state 
the  terms  on  which  the  premises  were  leased  to  the  defendant. 
The  leasing  was  by  parol,  and  the  question  was  nothing  more 
or  less  than  asking  the  witness  to  state  what  the  contract  was ;  to 
state  what  each  party  agreed  to;  to  state  the  terms  or  provisions 
of  the  parol  contract,  or  the  particulars  of  the  transaction.  When 
the  witness  stated  that  the  defendant  accepted  it  on  those  terms, 
and  went  on  and  occupied  it,  it  was  equivalent  to  stating  the 
fact  that  he,  the  defendant,  agree  to  take  the  lot  upon  the  terms 
mentioned,  and  consummated  the  agreement  by  going  into  pos- 
session." 

So  where  the  question  is  whether  the  defendant  alone,  or  he^ 


2054  GEE'EKAL  PRINCIPLES. 

•with  other  persons,  employed  the  plaintiff  to  do  certain  work,  it 
is  competent,  on  the  direct-examination,  to  ask  a  witness  this 
question,  "On  the  part  and  behalf,  and  for  whom  were  the  serv- 
ices rendered?"  Sweet  v.  Tuttle,  14  N.  Y.  465.  Such  a  ques- 
tion calls  for  a  fact,  not  a  conclusion  or  opinion.  lb.  The  court 
said,  page  471,  "The  fact  which  it  called  for  may  have  been  a 
conclusion  deducible  from  other  special  facts,  but  this  could  not 
well  appear  until  the  question  was  answered  and  the  examination 
then  pushed  somewhat  further.  After  the  inquiry  was  answered, 
the  plaintiff  had  a  right,  if  he  pleased,  to  cross-examine,  and  it 
might  thus  have  appeared  that  the  fact  stated  by  the  witness  was  a 
mere  deduction  of  his  own  mind  from  the  special  circumstances 
of  the  transaction.  But  this  course  was  not  taken ;  and  on  the 
face  of  the  question  I  think  the  answer  called  for  belonged  to  a 
class  of  facts  to  which  a  witness  may  be  allowed  to  speak  directly." 

But  the  rule  is  never  so  far  relaxed  as  to  permit  a  witness  to 
give  his  understanding  of  an  agreement  or  his  opinion  as  to  what 
it  was.  Murray  v.  Bethune,  1  Wend.  191 ;  Rich  v.  Jahway,  18 
Barb.  357 ;  Simmons  v.  Fay,  1  E.  D.  Smith,  107.  The  witness 
need  not  give  the  precise  words  of  the  contract;  the  substance 
of  it  will  be  sufficient,  if  that  is  all  the  witness  can  give.  But  a 
mere  vague  impression,  or  an  understanding  or  opinion,  is  entire- 
ly illegal  evidence,  if  properly  objected  to. 

Referring  to  the  security  of  a  structure  in  process  of  con- 
struction, the  question  "What  was  your  conclusion,"  was  held  to 
have  been  properly  disallowed.  Nelson  v.  Young,  91  App.  Div. 
457. 

When  it  is  important  to  determine  the  mental  condition  of  a 
person,  opinions  are  sometimes  evidence,  even  when  the  question 
is  not  one  of  skill  or  science. 

When  the  question  is  whether  a  person  was  intoxicated  at  the 
time  he  did  a  certain  act,  it  is  competent  to  ask  a  witness  who 
saw  him  at  that  time,  whether,  in  his  judgment,  such  person  .was 
to  any  considerable  extent  under  the  influence  of  intoxicating 
liquors.  People  v.  Eastwood,  14  ~S.  Y.  562.  The  court  said,  page 
566 :  "A  child  six  years  old  may  answer  whether  a  man  (whom 
it  has  seen)  was  drunk  or  sober;  it  does  not  require  science  or 
opinion  to  answer  the  question,  but  observation,  merely;  but  the 
child  could  not,  probably,  describe  the  conduct  of  the  man  so  that, 
from  its  description,  others  could  decide  the  question.  Whether 
a  person  is  drunk  or  sober,  or  how  far  he  was  affected  by  in- 
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toxication,  is  better  determined  by  the  direct  answer  of  those  who 
have  seen  him,  than  by  their  description  of  his  conduct.  Many 
persons  cannot  describe  particulars;  if  their  testimony  were  ex- 
cluded, great  injustice  would  frequently  ensue.  The  parties  who 
rely  on  their  testimony  will  still  suffer  an  inconvenience,  for 
the  court  and  the  jury  are  always  most  impressed  by  those  wit- 
nesses who  can  draw  and  act  a  living  picture  before  them  of 
what  they  have  seen;  so  that  if  there  is  any  controversy  as  to  the 
fact,  such  witnesses  control;  if  there  is  no  controversy  as  to  it, 
the  general  testimony  answers  all  iiseful  purposes." 

The  subscribing  witnesses  to  a  will  or  deed  are  competent  wit- 
nesses as  to  the  soundness  of  mind  of  a  testator  or  grantor,  at 
the  time  of  executing  the  instrument,  whether  such  witnesses  are 
persons  of  science  and  skill  or  not.  Dewitt  v.  Barley,  9  IST.  Y. 
371;  Hewlett  v.  Wood,  65  IST.  T.  634;  Culver  v.  Haslar,  7  Barb. 
314;  Brand  v.  Brand,  39  How.  193.  But  the  opinions  of  no 
other  persons  are  thus  competent  unless  they  are  possessed  of  the 
requisite  science  or  skill  to  authorize  them  to  express  an  opinion 
on  the  subject.  Dewitt  v.  Barley,  9  N.  Y.  371,  17  JST.  Y.  340. 
Where  the  witness  is  a  layman  he  cannot  properly  give  an  opinion 
as  to  the  mental  capacity  of  a  grantor  or  testator,  or  as  to  whether 
he  was  rational  or  irrational,  even  when  such  opinion  is  based  up- 
on specific  acts  and  conversations,  and  his  personal  observations, 
except  in  the  case  of  a  subscribing  witness  as  above  stated.  Paine 
V.  Aldrich,  133  K  Y.  54=4: ;  Lediuith  v.  Claffey,  18  App.  Div.  115 ; 
Real  V.  People,  42  N.  Y.  270 ;  O'Brien  v.  People,  36  K  Y.  276. 
See  People  v.  Packenham,  115  IST.  Y.  200.  A  nonprofessional  wit- 
ness may  state  the  acts  and  conversations  of  which  he  has  per- 
sonal knowledge,  and  may  then  be  permitted  to  say  whether,  in 
his  judgment,  such  acts  and  conversations  were  rational  or  ir- 
rational, or  were  those  of  a  rational  or  irrational  person.  This 
is  the  extent  to  which  the  cases  have  gone  and  the  tendency  is  to 
limit  rather  than  to  enlarge  the  rule.  Paine  v.  Aldrich,  133  IST. 
Y.  544;  Ledwith  v.  Claffey,  18  App.  Div.  115.  In  the  examin- 
ation of  a  lay  witness  as  to  the  rationality  of  acts  of  a  defendant 
in  a  criminal  case,  the  proper  form  is  to  examine  the  witness  as 
to  the  statements  and  acts  of  the  defendant,  and  then  call  upon 
him  to  state  how  they  impressed  him  at  the  time,  whether  rational 
or  irrational,  and  it  is  proper  to  put  further  preliminary  ques- 
tions asking  the  witness  if  he  did  form  an  impression  at  the  time, 
and  where  the  question  put  necessarily  involves  the  impression  of 
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the  witness,  the  fact  that  the  two  matters  are  included  in  the  an- 
swer to  a  single  question  v.-ill  not  constitute  reversible  error. 
People  V.  Hill,  195  2s\  Y.  16.  People  v.  Pelcarz,  185  A^.  Y.  470. 
So  upon  a  trial  involving  the  question  of  the  mental  imbecility  of 
the  testator  or  grantor,  a  nonprofessional  witness  cannot  be  asked 
the  broad  question  whether,  at  the  time  referred  to,  such  person 
"was  out  of  his  mind,"  nor  the  question :  "\Yas  he  so  affected  in 
his  mind  as  to  be  unfit  for  transacting  business  ?"  Deshon  v. 
Merchants'  Bank,  8  Bosw.  461.  A  lay  witness  may  describe  the 
acts  of  a  person  whose  sanity  is  under  investigation,  and  then 
state  whether  those  acts  impressed  him  at  the  time  as  rational  or 
irrational,  but  it  is  proper  to  exclude  a  question  which  asks  a 
witness  whether  the  acts  described  impressed  him  as  those  of  a 
rational  or  irrational  person.  People  v.  Pekarz,  185  X.  Y.  470 ; 
People  V.  Spencer,  179  ~S.  Y.  408 ;  People  v.  Silverman,  181  IST. 
Y.  235 ;  Matter  of  Meyer,  184  IST.  Y.  54. 

In  a  probate  proceeding,  a  lay  witness  who  has  testified  to  cer- 
tain acts  and  conversations  of  the  decedent  which  he  states  made 
an  impression  upon  him  as  to  their  rationality,  must  be  confined 
in  subsequent  testimony  to  impressions  as  to  the  rationality  or 
irrationality  of  such  acts  and  conversations,  and  should  not  be 
allowed  to  testify  that  he  thought  the  decedent  was  irrational. 
Matter  of  Meyer,  184  N.  Y.  54. 

On  a  question  of  sanity  or  insanity,  a  medical  witness,  who 
is  not  acquainted  with  the  person  whose  sanity  is  in  question,  and 
who  has  heard  but  a  portion  of  the  evidence  on  the  trial  relating 
to  that  question,  is  not  competent  to  give  an  opinion  upon  the 
subject.    People  v.  Lake,  12  IST.  Y.  358. 

When  a  question  is  a  complex  one  of  law  and  fact,  and  when  it 
is  in  the  nature  of  a  conclusion  of  law,  the  general  rule  is  that 
it  cannot  be  proved  by  opinion.    Heroy  v.  Van  Pelt,  4  Bosw.  60. 

When  the  question  is,  whether  a  signature  or  an  indorsement 
was  recently  made,  it  is  not  competent  to  prove  the  fact  by  the 
opinions  of  witnesses  as  to  the  age  of  the  ink.  Sackett  v.  Spencer, 
29  Barb.  180.  It  is  not  a  question  of  science  or  skill,  and  the 
court  and  jury  are  as  competent  to  judge  of  that  fact,  from  the 
appearance  of  the  ink,  and  whether  the  name  were  recently  writ- 
ten, as  would  be  the  opinion  of  any  other  person.  Ih.  And  see 
Phoenix  Fire  Ins.  Co.  v.  Philip,  13  Wend.  81. 

Where  a  witness  is  skilled  in  a  particular  profession,  art  or 
trade,  he  is  competent  to  express  an  opinion  upon  subjects  con- 
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nected  with  such  profession,  etc.,  although  at  the  time  the  ques- 
tion is  asked,  he  may  have  abandoned  it,  and  have  engaged  in  an- 
other business.  Bearss  v.  Copley,  10  X.  Y.  93.  A  party  may 
show,  by  an  expert,  that  a  particular  machine  was  not  constructed 
in  a  good  and  workmanlike  manner,  even  though  the  party  offer- 
ing the  evidence  declares  that  he  does  not  propose  to  follow  it  by 
proof  of  the  particulars  in  which  it  was  defective.  Curtis  v. 
Gano,  26  IST.  Y.  426.  And  if  the  court  rejects  the  evidence,  on  the 
ground  that  it  is  not  intended  to  show  in  what  particulars  the 
machine  was  not  consti'ucted  in  a  good  and  workmanlike  manner, 
it  will  be  an  error  which  will  be  ground  for  reversing  the  judg- 
ment. Ih.  A  witness  who  testifies  that  he  is  somewhat  familiar 
with  railroad  car  brakes  and  with  the  operation  of  them,  and  has 
used  them  on  a  railroad,  and  knows  which  are  the  best  brakes,  is  a 
competent  witness  to  testify  as  to  the  distance  within  which  any 
given  train  can  be  stopped,  with  a  designated  class  of  brakes  and 
a  given  number  of  brakemen.  Mott  v.  Hudson  River  R.  R.  Co.  8 
Bosw.  345. 

In  an  action  for  damages  caused  by  a  fire  kindled  by  sparks 
from  a  locomotive,  expert  witnesses  may  properly  testify  as  to 
the  condition  of  sparks  or  cinders  thrown  a  specified  distance, 
and  whether  in  their  observation  and  experience  live  or  burning 
sparks  would  have  been  carried  such  a  distance  if  the  engine  was 
in  proper  order.  Babbitt  v.  Erie  R.  R.  Co.  108  App.  Div.  74; 
Pech  V.  New  York  Central,  etc.  R.  R.  Co.  165  N.  Y.  347. 

The  value  and  importance  of  opinions  is  a  proper  question  for 
the  court  or  jury.  A  great  deal  of  respect  is  due  to  the  opinion 
of  a  learned  and  scientific  witness,  in  a  matter  which  requires 
great  skill  to  understand  the  subject.  But  the  opinions  of  even 
such  a  witness  are  no  more  controlling  than  those  of  any  other 
intelligent  and  experienced  witness,  when  speaking  upon  subjects 
which  lie  within  the  range  of  common  observation  and  experi- 
ence.   Brehm  v.  Great  Western  Ry.  Co.  34  Barb.  257,  273. 

Hypothetical  questions  put  to  experts  for  their  opinion  upon 
a  state  of  facts  must  necessarily  be  based  upon  facts  either  ad- 
mitted or  which  are  in  conflict  upon  the  evidence,  and  it  is 
improper  to  assume  as  a  fact  that  which  has  no  support  in  the 
testimony,  and  where  the  question  contains  such  unwarranted  as- 
sumption the  court  is  justified  in  compelling  a  change  of  its  phra- 
seology. People  V.  Patrick,  182  IST.  Y.  131 ;  People  v.  Harris,  136 
]Sr.  Y.  453.    It  is  sufficient  if  a  hypothetical  question  is  within  the 
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possible  or  probable  range  of  all  the  evidence,  withoiit  being 
based  upon  all  the  evidence  given  or  upon  a  judicial  summing  up 
of  the  fair  effect  of  that  evidence.  Coles  v.  Interurhan  Street 
By.  Co.  97  X..  T.  Supp.  289 ;  Filer  v.  New  York  Centred,  etc.  R. 
B.  Co.  49  IST.  Y.  42.  The  opinion  of  an  expert  witness  can  prop- 
erly be  called  out  only  by  a  hypothetical  question,  based  upon 
facts  v^rhich  are  either  admitted  or  as  to  which  some  testimony 
has  been  given,  sufficient  to  present  the  question  as  to  their  exist- 
ence to  a  jury;  where  there  is  no  foimdation  in  the  evidence  for 
the  facts  assumed,  an  answer  to  the  question  should  be  excluded. 
Davis  v.  Maxwell,  108  App.  Div.  128.  An  expert  witness  should 
be  confined  to  questions  which  contain  in  themselves  the  facts  as- 
sumed to  be  proven,  and  upon  which  his  opinion  is  desired,  and, 
while  the  court  has  some  discretion  with  regard  to  the  form  of 
questions  put  to  a  medical  expert,  it  does  not  extend  to  permitting 
such  expert  to -take  into  account  in  answering  a  question  the  un- 
sworn statements  of  a  patient  as  to  the  antecedent  history  of  her 
family.  Cobb  v.  United  Engineering,  etc.  Co.  191  ~S.  Y.  476. 
Linlc  V.  Sheldon,  136  IST.  Y.  1.  A  hypothetical  question  may  prop- 
erly include  any  facts  which  have  been  proved,  and  where  a  wit- 
ness has  testified  that  an  observed  thing  looked  to  him  like  a  known 
object  it  is  some  evidence  that  it  was  the  object  stated,  and  may 
be  embraced  in  the  hypothetical  qiiestion.  People  v.  WeicJc,  123 
App.  Div.  328.  A  hypothetical  question  is  not  objectionable  for 
assuming  facts  which  the  jury  might  properly  have  found  from 
the  evidence.  Miehlke  v.  Nassau  Electric  B.  B.  Co.  129  App. 
Div.  438.  Where  a  medical  expert  has  testified  on  a  murder 
trial  and  answered  a  hypothetical  question  propounded  by  the 
district  attorney  and  based  upon  the  facts  which  the  prosecution 
claims  to  have  established,  it  is  permissible  for  the  district  at- 
torney to  frame  another  question  embodying  certain  facts  which 
the  defendant  had  attempted  to  establish  and  to  ask  the  opinion 
of  the  witness  tliereon.    People  v.  Monat,  200  IST.  Y.  308. 

The  order  and  time  of  admitting  evidence  is  so  much  a  matter 
of  discretion,  that  it  will  be  sufficient  to  refer  to  that  title  for  all 
needful  information  upon  that  subject. 

§  29.  Examining  Witnesses  Separately. 

It  may,  in  some  cases,  he  thought  advisable  to  examine  wit- 
nesses separately  and  out  of  the  hearing  of  each  other,  with  a  view 
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to  obviate  the  danger  of  a  concerted  story  among  them,  and  to 
prevent  the  influence  which  the  account  given  by  one  may  have 
upon  another.  For  this  purpose,  the  court,  on  the  application  of 
counsel,  has  authority  to  order  the  v?itnesses  on  both  sides  to 
withdraw  from  the  courtroom,  except  those  on  examination.  At- 
torneys and  counsel  who  are  witnesses  in  the  cause,  and  scientific 
witnesses,  are  usually  excepted  from  the  rule.  It  has  been  held 
that  to  deny  a  motion  to  exclude  witnesses  from  the  court  room 
while  others  are  testifying,  closely  approaches  an  abuse  of  dis- 
cretion, as  the  version  of  each  witness  should  be  imcolored  by 
what  he  has  heard  others  testify.  Phillips  v.  Fifth  Avenue  Couch 
Company,  142  App.  Div.  811,  128  N.  Y.  Supp.  35.  Scientific 
witjiesses,  who  speak  to  matters  of  opinion,  woiild  properly,  if  not 
2iccessarily,  be  permitted  to  remain  in  court,  because  their  opinion 
IS  frequently,  if  not  generally,  formed  upon  the  facts  which  are 
sworn  to  by  other  witnesses. 

It  was  formerly  considered  a  matter  of  discretion  with  the 
court,  whether  to  permit  a  witness  to  be  sworn,  if  he  disobeyed 
the  order  to  withdraw;  but  it  is  now  generally  considered  a  cor- 
rect practice  not  to  reject  such  witness,  but  to  allow  his  disregard 
of  the  order  to  be  commented  on  to  the  court  or  jury,  as  to  the 
credit  which  should  be  given  his  evidence. 

In  a  proper  case,  the  court  may  enforce  the  order  by  commit- 
ing  the  witness  for  a  contempt,  for  his  refusal  to  obey  the  order. 
But  that  practice  should  not  be  adopted,  except  in  an  extraordi- 
nary case.  And  it  will  be  a  rare  case  indeed  in  which  any  wit- 
ness can  be  found  who  will  attempt  to  disregard  such  an  order. 

§  30.  Leading  Questions. 

Leading  questions,  that  is,  such  as  instruct  or  intimate  to  a 
witness  how  he  is  desired  to  answer  upon  material  points,  are  not 
allowed  on  an  examination  in  chief.  People  v.  Oyer  &  Terminer 
County  of  N.  Y.  19  Hun,  91,  83  N.  Y.  436,  459,  460. 

This  rule  proceeds  partly  on  the  supposition  that  the  witness 
is  favorable  to  the  party  who  calls  him,  and,  accordingly,  it  is 
relaxed  whenever  it  clearly  appears  that  the  witness  is  hostile,  or 
that  a  more  searching  mode  of  examining  him  is  necessary  to 
elicit  the  truth.  Williams  v.  Eldridge,  1  Hill,  249,  255 ;  Greai 
Western  Turnpike  Co.  v.  Loomis,  32  N.  Y,'  127,  139 ;  Becher  v. 
Koch,  104  N.  Y.  394. 
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A  party,  in  preparing  to  support  his  case  by  testimony,  has  an 
opportunity  of  examining  the  witnesses  before  the  trial,  and  of 
producing  at  the  trial  those  only  whose  testimony  he  thinks  most 
likely  to  serve  him.  The  assumption,  therefore,  that  the  witness 
is  favorable  to  the  party  who  calls  him  is  not  unreasonable ;  and 
in  practice  the  fact  is  generally  well  known  to  support  it.  This, 
however,  is  not  always  the  case,  for  a  party  is  sometimes  so  cir- 
cumstanced that  he  is  compelled  to  rely  upon  the  evidence  of  a 
witness  whom  he  knows  to  be  hostile,  but  who  also  knows  ma- 
terial facts,  if  he  will  truly  and  fully  disclose  them. 

And,  again,  as  the  practice  now  stands  in  this  State,  either 
party  may  call  the  other  as  a  witness,  and  the  interest  of  the 
party  so  called  is  almost  always  and  unavoidably  adverse  to  that 
of  the  party  who  calls  him. 

Questions  are  objectionable  as  leading,  not  only  when  they 
directly  suggest  the  answer  which  is  desired,  but  also  when  they 
embody  a  material  fact,  and  admit  of  an  answer  by  a  simple 
negative  or  affirmative,  though  neither  the  one  nor  the  other  is 
directly  suggested.  In  this  case,  as  well  as  in  those  where  direct 
leading  questions  are  put,  the  evidence  so  drawn  from  the  wit- 
ness is  not  his  genuine  unassisted  testimony,  but  a  statement  art- 
fully contrived,  shaped  and  colored  by  professional  skill,  with  a 
complete  knowledge  of  the  facts  which  the  party  seeks  to  establish. 
If  such  a  mode  of  examination  were  allowed,  it  must  frequently 
happen  that  a  witness  would  not  state  the  whole  of  a  transaction, 
but  a  part  only  would  be  elicited,  and  that  to  secure  a  particular 
purpose;  the  chance  also  of  detecting  discrepancies  in  false  or 
erroneous  testimony  would  be  much  diminished.  Xor  wou.ld  these 
inconveniences  be  entirely  removed  by  the  power  of  cross-examina- 
tion, which,  as  it  must  often  be  conducted  without  any  previous 
knowledge  of  the  answers  to  be  given  by  the  witness,  is  not  a 
counterbalance  to  the  facility  afforded  in  the  examination  in  chief, 
of  presenting  a  selected  and  concerted  portion  only  of  the  facts. 
The  rule  as  to  leading  questions  must,  however,  be  tmderstood 
in  a  reasonable  sense ;  for  if  it  were  not  allowed  to  approach  the 
points  at  issue  by  such  questions,  the  examination  would  be  un- 
necessarily and  inconveniently  protracted.  To  abridge  the  pro- 
ceedings, and  bring  the  witness  as  soon  as  possible  to  the  material 
points  or  facts  as  to  which  he  is  excepted  to  speak,  the  examining 
counsel  may  lead  him  on  to  that  length,  and  may  recapitulate  to 
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liim  the  acknowledged  facts  of  the  case  which  have  been  already 
established. 

But  in  such  cases  the  interrogatory  must  not  assume  facts  to 
have  been  proved  which  have  not  been  proved,  nor  that  particu- 
lar answers  have  been  given  which  have  not  been  given.  If  a 
witness  should  appear  to  be  in  the  interest  of  the  opposite  party, 
or  unwilling  to  give  evidence,  the  court  may  deem  it  right  to 
relax  the  rule  against  leading  questions,  and  allow  the  exam- 
ination in  chief  to  assume  something  of  the  form  of  cross-exam- 
ination. When  one  of  the  parties  to  the  action  is  called  by  the 
opposite  party  as  a  witness,  the  party  so  called  must  be  neces- 
sarily considered  as  an  adverse  witness,  and  the  party  calling  him 
has  a  right  to  put  leading  questions  to  him,  even  if  they  assume 
the  form  of  a  cross-examination.  In  such  a  case  there  is  no  dan- 
ger that  a  leading  question  will  tempt  the  witness  to  testify  as 
the  examining  party  desires,  and,  therefore,  the  reason  of  the  rule 
forbidding  leading  questions  ceases. 

But  when  a  party  offers  himself  as  a  witness  in  his  own  be- 
half, he  ought  on  no  account  to  be  examined  by  leading  questions 
by  his  own  counsel,  for  there  is  no  danger  but  he  will  answer  fully 
all  fair  and  legitimate  questions  which  may  be  put  to  him  on  his 
side  of  the  case. 

The  pernicious  influence  of  leading  questions  is  most  felt  and 
to  be  feared  when  the  object  of  inquiry  is  to  ascertain  the  details 
of  a  conversation,  admission  or  agreement,  and,  therefore,  more 
rigor  is  called  for  and  justified  in  confining  the  direct  examin- 
ation in  such  cases  to  its  appropriate  rules.  Per  Maecy,  J.,  in 
Peo'ple  V.  Mather,  4  Wend.  248. 

When  an  omission  is  caused  by  want  of  memory,  a  suggestion 
may  be  permitted  to  assist  it.  Thus  where  a  witness,  called  to 
prove  the  partnership  of  the  plaintiffs,  was  not  able  at  the  moment 
to  specify  the  several  names  of  the  parties,  the  court  permitted 
the  witness  to  be  asked  whether  certain  specified  persons  were 
members  of  the  firm.  There  are  other  cases  in  which  some  sug- 
gestion may  be  allowed  to  be  given  to  a  witness,  as  where  he  is 
called  to  prove  a  delivery  of  goods,  consisting  of  numerous  items, 
or  deliv'ered  at  various  times.  Such  cases  evidently  do  not  fall 
within  the  principle  which  prohibits  leading  questions. 

It  has  been  said  that  when  a  witness  has  been  examined  by  one 
party,  he  may  afterward  be  cross-examined  by  the  same  party, 
as  an  adverse  witness,  when  he  is  called  by  the  adversary  as  one 
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of  his  own  witnesses.  Dickinson  v.  Shee,  4  Esp.  JST.  P.  67.  But 
if  a  party  omits,  from  prudential  motives,  to  examine  his  adver- 
sary's witness  as  to  any  branch  of  his  own  case,  there  seems  to 
be  no  reason  why,  when  he  afterward  adopts  him  as  his  own  wit- 
ness, he  should  not  be  so  considered  for  all  purposes,  and  why 
the  adversary  should  not  then  be  entitled  to  cross-examine  him. 
The  same  witness  may  know  distinct  parts  of  the  transaction,  one 
branch  of  which  makes  for  the  plaintiff,  and  the  other  for  the 
defendant,  and  if  each  party  calls  him  as  his  own  witness,  there 
seems  to  be  no  reason  why  each  should  not  in  turn  be  bound  by 
the  same  principle — why  each,  in  examining  into  his  own  case, 
should  not  be  precluded  from  putting  leading  questions,  and  be 
entitled  to  cross-examine  as  to  his  adversary's  case. 

There  is  no  settled  and  absolute  rule  as  to  what  extent  leading 
questions  may  be  put  on  an  examination  in  chief,  when  the  ob- 
ject is  to  prove  that  another  witness,  examined  on  the  opposite 
side,  has,  on  some  former  occasion,  made  a  different  and  contra- 
dictory statement.  If,  for  example,  a  witness,  on  cross-examin- 
ation, were  to  deny  that  he  ever  gave  a  different  account  of  the 
transaction,  or  that,  in  conversing  upon  the  subject  with  a  third 
person,  he  used  certain  words  or  expressions  imputed  to  him,  it 
is  sometimes  considered  a  question  whether  it  would  be  competent 
for  the  counsel  in  examining  that  third  person  in  chief  as  his 
witness,  for  the  purpose  of  contradicting  the  former  witness,  to 
ask  him,  in  the  first  instance,  whether  the  former  witness,  in  con- 
versing with  him,  said  so  and  so,  or  used  such  and  such  expres- 
sions. This  form  of  putting  the  question  is  certainly  not  uncom- 
mon, and  frequently  passes  without  objection,  if,  indeed,  it  can 
be  considered  theoretically  objectionable.  Where  a  plaintiff  has 
testified  that  the  defendant  admitted  a  balance  to  be  due,  the  lat- 
ter may  be  asked  as  a  witness  whether  he  made  such  admission, 
and  the  question  is  not  objectionable  as  leading.  Potter  v.  Bissell, 
3  Lans.  205. 

Leading  questions  may  be  permitted  on  redirect  examination 
for  the  purpose  of  explaining  evidence  drawn  out  on  cross-exam- 
ination.   Hoyt  v.  Cline,  39  St.  Eep.  937. 

Whether  a  leading  question  shall  be  put  to  a  witness  is  always 
a  matter  which  appeals  to  the  discretion  of  the  court,  and  the 
allowance  or  the  refusal  of  such  a  question  is  never  a  ground  of 
reversal  of  the  judgment.  Cheeney  v.  Arnold,  18  Barb.  435 ; 
Budlong  v.  Van  Nostrand,  2-4  Barb.  25 ;  ^Y'illiams  v.  Eldridge,  1 
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Hill,  250;  Seymour  v.  Bradfield,  35  Barb.  49;  Weher  v.  Kings- 
land,  8  Bosw.  416;  Black  v.  Camden  &  Amboy  B.  R.  &  T.  Co. 
45  Barb.  40;  ^Yalher  v.  Dunspaugh,  20  N.  Y.  170;  Downs  v. 
N.  Y.  Cent.  R.  R.  Co.  4Y  N.  Y.  83,  88 ;  PohalsU  v.  Ertheiler, 
18  Misc.  33. 

Where  a  commission  has  been  issued,  executed,  and  returned, 
it  is  a  matter  of  discretion  with  the  justice,  when  an  objection  is 
taken  to  an  interrogatory  as  leading,  to  admit  or  to  reject  the 
answer.  Hall  v.  Barton,  25  Barb.  274;  Co-pe  v.  Sibley,  12  Barb. 
521,  overruling  Williams  v.  Eldridge,  1  Hill,  249. 

Leading  questions  are  admitted  on  the  cross-examination  of  a 
witness,  where  mtich  larger  powers  are  given  to  counsel  than  in 
the  original  examination.  Witnesses  under  cross-examination 
•  may  be  led  immediately  to  the  point  on  which  their  answers  are 
required.  If  they  betray  a  zeal  against  the  cross-examining  party, 
or  show  an  imwilling-ness  to  speak  fairly  and  impartially,  they 
may  be  questioned  with  minuteness  as  to  particular  facts,  or  even 
particular  expressions.  There  can  be  no  danger  of  leading  too 
much,  where  the  witness  is  obstinately  determined  not  to  follow. 

On  the  other  hand,  instances  frequently  occur  where  the  wit- 
ness is  adverse  to  the  party  who  calls  him,  and  leans  strongly  to 
the  other  side ;  here  there  must  be  some  restrictions  as  to  the  form 
and  manner  of  cross-examining.  It  often  happens  that  a  witness, 
on  cross-examination,  waits  only  for  a  hint  to  shape  a  favorable 
answer,  and  is,  in  effect,  the  witness  of  the  cross-examining  party, 
though  technically  called  the  witness  of  the  opposite  side,  as  when 
one  party  calls  the  other  as  a  witness.  To  put  strong  lead- 
ing questions  to  such  a  witness,  on  cross-examination,  without  lim- 
itation or  reserve,  is  substantially  preparing  a  statement  for  him, 
and  appears  to  be  inconsistent  with  justice  and  a  fair  trial. 

§  31.  Refreshing  Memory. 

Although,  in  general,  leading  questions  are  not  to  be  put  to  a 
witness,  yet,  where  his  memory  has  failed,  he  may,  even  during 
examination,  read,  or,  if  necessary,  hear  the  contents  of  a  docu- 
ment read,  for  the  purpose  of  reviving  his  former  recollection. 
And  if,  by  that  means,  he  obtains  a  recollection  of  the  facts  them- 
selves, as  distinct  from  the  memorandum,  his  statement  is  admis- 
sible in  evidence.     Clarlc  v.  Nat.  Shoe  &  Leather  Bank,  32  App. 
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Div.  316,  164  X.  Y.  498;  Wise  v.  Phcenix  Fire  Ins.   Co.   101 
N".  Y.  637. 

The  law  as  to  the  use  of  memoranda  by  witnesses  while  testi- 
fying is  quite  well  settled  in  this  State : 

1.  A  witness  may,  for  the  purpose  of  refreshing  his  memory, 
use  any  memorandum,  whether  made  by  himself  or  another,  writ- 
ten or  printed,  and  when  his  memory  has  thus  been  refreshed,  he 
must  testify  to  facts  of  his  own  knowledge,  the  memorandum  itself 
not  being  evidence.  Howard  v.  McDonough,  77  !N".  Y.  592 ; 
Marchj  v.  ShuUz,  29  1^.  Y.  346 ;  Clarh  v.  Nat.  Shoe  &  Leather 
Bank,  32  App.  Div.  316,  164  IST.  Y.  498;  ^Yise  v.  Phoenix  Fire 
Ins.  Co.  101  N.  Y.  637;  Frindel  v.  Schaikewitz,  16  App.  Div. 
143. 

2.  When  a  witness  has  so  far  forgotten  the  facts  that  he  cannot 
recall  them  even  after  looking  at  a  memorandum  of  them,  and  he 
testifies  that  he  once  knew  them  and  made  a  memorandum  of  them 
at  the  time  or  soon  after  they  transpired,  which  he  intended  to 
make  correctly,  and  which  he  believes  to  be  correct,  such  memo- 
randum, in  his  own  handwriting,  may  be  received  as  evidence  of 
the  facts  therein  contained,  although  the  witness  has  no  present 
recollection  of  them.  Howard  v.  McDonough,  ,71  'S.  Y.  592; 
Halsey  v.  Sinsabaugh,  15  X.  Y.  485;  Clark  v.  Nat.  Shoe  tf- 
Leather  Bank,  32  App.  Div.  316,  164  X.  Y.  498;  Nat.  Ulster 
County  Bank  v.  Madden,  114  !N^.  Y.  280,  284;  Cunningham  v. 
M.  S.  &  F.  C.  R.  R.  Co.  63  Hun,  439. 

3.  Memoranda  may  be  used  in  other  cases  which  do  not  pre- 
cisely come  under  either  of  the  foregoing  heads.  A  store  of  goods 
is  wrongfully  seized,  and  an  action  is  brought  to  recover  for  the 
conversion.  There  are  thousands  of  items,  ^o  witness  could 
carry  in  his  mind  all  the  items  and  the  values  to  be  attached  to 
them.  In  such  case  the  witness  may  make  a  list  of  all  the  items 
and  their  values,  and  he  may  aid  his  memory  while  testifying  by 
siich  list.  He  must  be  able  to  state  that  all  of  the  articles  named 
in  the  list  were  seized,  and  that  they  were  of  the  values  therein 
stated,  and  he  may  use  the  list  to  enable  him  to  state  the  items. 
Howard  v.  McDonough,  77  K  Y.  592. 

After  the  witness  has  testified,  the  memorandum  which  he  has 
used  may  be  put  in  evidence,  not  as  proving  anything  of  itself,  but 
as  a  detailed  statement  of  the  items  testified  to  by  the  witness. 
McCormick  v.  Penn.  Cent.  R.  R.  Co.  49  X.  Y.  303 ;  Howard  v. 
McDonough,  77  X.  Y.  592.     The  manner  in  which  the  memoran- 
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diim  may  be  used  in  such  case  is  very  much  in  the  discretion  of  the 
trial  judge.  He  may  require  the  witness  to  testify  to  each  item 
separately,  and  have  his  evidence  recorded  in  the  minutes  of  the 
trial,  and  then  the  introduction  of  the  memorandum  will  not  be 
important ;  or  he  may  allow  the  witness  to  testify  quite  generally 
to  the  items  and  their  values,  and  receive  the  memorandum  as  the 
detailed  result  of  his  examination,  leaving  to  the  adverse  party 
a  more  minute  cross-examination.     It. 

The  cases  in  which  a  memorandum  may  properly  be  offered 
and  received  as  evidence  of  the  facts  therein  set  forth  are  limited 
to  those  in  which  the  recollection  of  the  witness  fails  as  to  the 
facts  therein  stated.  Where  the  witness  has  a  distinct  recollec- 
tion of  the  essential  facts  to  which  the  entry  relates,  so  that  pri- 
mary common-law  proof  may  be  furnished,  the  necessity  for  sec- 
ondary evidence  does  not  arise,  and  it  is  incompetent.  The  memo- 
randum is  admitted  only  as  a  matter  of  necessity.  Bank  of  Mon- 
roe V.  Culver,  2  Hill,  531 ;  Cole  v.  Jessiip,  10  IST.  Y.  96 ;  Halsey 
V.  Sinsahaugh,  15  E".  Y.  485;  Russell  v.  H.  B.  B.  B.  Co.  17 
K  Y.  134;  Guy  v.  Mead,  22  ^K  Y.  462;  Squires  v.  Abbott,  61 
N.  Y.  530,  535;  Howard  v.  McDonougJi,  77  N.  Y.  592;  Peck  v. 
Valentine,  94  IT.  Y.  569;  Mayor  v.  Second  Ave.  R.  B.  Co.  102 
IST.  Y.  572,  580;  Brown  v.  Jones,  46  Barb.  400;  Meacham  v. 
Pell,  51  Barb.  65;  Kennedy  v.  0.  d  S.  B.  B.  Co.  67  Barb.  169, 
182;  Obermeier  v.  Whalen,  21  Misc.  37;  Nat.  Ulster  County 
Bank  v.  Madden,  114  JST.  Y.  280 ;  People  v.  McLaughlin,  150  IST. 
IN".  365,  392 ;  Matter  of  Smith,  85  Hun,  359.  The  memorandum 
cannot  be  received  merely  for  the  purpose  of  corroborating  the 
testimony  of  a  witness.  Cunard  v.  Manhattan  By.  Co.  1  Misc. 
151;  Obermeier  v.  Whalen,  21  Misc.  37;  State  Nat.  Bank  v. 
Weed,  39  App.  Div.  602 ;  Lucas  v.  Metropolitan  Street  B.  Co. 
56  App.  Div.  405.  But  it  is  not  absolutely  essential  that  the 
memorandum  should  be  made  by  the  witness  to  authorize  it  to  be 
received  as  evidence  of  the  facts  therein  stated,  if  the  circum- 
stances surrounding  the  making  of  the  entries  were  such  that  the 
witness  knew  at  the  time  the  memorandum  was  made  that  the 
statements  contained  therein  were  true  and  correctly  represented 
the  transaction  it  purported  to  represent.  Clark  v.  Nat.  Shoe  & 
Leather  Bank,  32  App.  Div.  316,  164  N.  Y.  498. 

But  it  is  not,  in  every  case,  admissible  to  put  a  memorandum 
into  the  hands  of  a  witness,  and  then  request  him  to  examine  it, 
for  the  purpose  of  refreshing  his  recollection.  If  a  Avitness,  on 
130 
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his  examination  in  chief,  does  not  suggest  any  want  of  recollec- 
tion, nor  express  any  desire  to  refresh  his  memory,  nor  manifest, 
by  his  answers,  any  want  of  ability  to  answer,  readily  and  fully, 
all  questions  that  are  put  to  him,  the  examining  counsel  will  not 
be  permitted  to  put  into  his  hands  any  document,  paper,  or  memo- 
randum, relating  to  the  facts  concerning  which  he  has  been  called 
to  testify.     Young  v.  Catleti,  6  Duer,  437. 

The  rule  that  the  memorandum  must  be  one  which  is  made 
in  the  ordinary  course  of  business,  and  as  a  part  of  the  business 
of  the  witness,  is  not  in  force  in  this  State ;  and  every  species  of 
memorandum  is  admissible  here,  provided  it  is  brought  within 
the  rules  relating  to  the  admission  of  any  memoranda.  Guy  v. 
Mead,  22  X.  Y.  462.  In  1he  last  case  cited,  the  question  was 
as  to  the  time  the  later  of  two  indorsements  was  made  upon  a 
promissory  note.  A  witness  testified  that  he  made  a  computation 
of  interest  upon  the  note ;  and  that  at  the  time  he  made  it  there 
was  but  one  indorsement  upon  the  note.  He  also  swore,  on  his 
direct  examination,  that  the  computation  was  made  on  the  1st 
day  of  April,  1848 ;  but  on  his  cross-examination  he  stated  that 
he  had  no  recollection  as  to  the  tim^  when  it  was  made,  independ- 
ently of  the  writing;  but  that  he  had  no  doubt  that  the  computa- 
tion was  accurate,  and  that  the  last  indorsement  was  not  on  the 
note  at  the  time  when  the  written  computation  was  made.  This 
memorandum  or  computation  was  held  to  be  competent  evidence 
in  connection  with  the  oral  evidence  of  the  witness  who  made  it.. 

§  32.  Criminating  Answers. 

The  privilege  of  witnesses  in  not  being  compellable  to  answer 
those  questions  which  may  affect  their  own  personal  rights  is  a. 
matter  of  frequent  occurrence,  and  of  considerable  importance. 
The  cases  which  will  be  here  considered  are  those  where  the  wit- 
ness may,  by  answering,  subject  himself,  first,  to  a  criminal  prose- 
cution, to  a  penalty,  or  forfeiture;  or,  secondly,  to  an  action  com- 
menced by  civil  process. 

In  the  first  place,  then,  it  is  clear  that  a  witness  cannot  be 
compelled  to  answer  any  question,  the  answering  of  which  may 
expose,  or  tend  to  expose,  him  to  a  criminal  charge,  or  to  any 
kind  of  punishment.  He  is  exempted  by  his  privilege  from  an- 
swering not  merely  what  will  criminate  him  directly,  but  also- 
from  what  has  any  tendency  to  criminate  him;  and  the  reason. 


GENEEAL  PEINCIPLES.  2067 

is^  because  otherwise  question  might  be  put  after  question,  and 
though  no  single  question  might  be  asked  which  directly  crimi- 
nates, yet  enough  might  be  got  from  him  by  successive  questions 
whereon  to  found  a  criminal  charge  against  him.  Henry  v.  Bank 
of  Salina,  1  IST.  Y.  83. 

Whether  siich  privilege  should  be  allowed  or  disallowed  rests 
somewhat  in  the  descretion  of  the  court.  When  the  court  can 
discover  from  the  circumstances  that  the  giving  of  evidence  upon 
a  certain  subject  may  tend  to  incriminate  or  disgrace  a  witness,  it 
has  the  right,  and  it  is  its  duty,  to  sustain  his  privilege.  It  does 
not  follow  that  a  witness  is  not  entitled  to  his  privilege  because, 
upon  the  face  of  the  question  when  unexplained,  it  does  not  appear 
that  the  answer  would  have  the  effect  claimed.  He  is  entitled 
to  his  privilege  if  the  evidence  or  his  examination  as  a  witness 
would  either  tend  to  incriminate  him  or  disclose  a  link  in  the 
chain  of  testimony  which  might  convict  him  of  crime,  and  is  pro- 
tected without  being  required  to  explain  how  he  might  be  in- 
criminated by  the  answer.  Where  such  a  privilege  is  claimed,  the 
coiirts  have  recognized  the  impossibility  in  most  cases  of  antici- 
pating the  effect  of  an  answer.  People  ex  rel.  Taylor  v.  Forbes^ 
143  K  Y.  219,  231;  People  v.  Priori,  164  E".  Y.  459;  Friess  v. 
N.  Y.  C.  &  H.  R.  B.  Co.  67  Hun,  205.  The  ruling  of  a  surrogate 
sustaining  the  claim  of  privilege  preferred  by  the  stibscribing 
witnesses  to  a  will,  called  on  its  being  offered  for  probate,  they 
having  been  indicted  for  perjury  in  connection  with  its  execution, 
was  held  proper.  People  ex  rel.  Patrick  v.  Fitzgerald,  73  App. 
Div.  339. 

The  privilege  of  refusing  to  answer  a  question  is  the  privilege 
of  the  witness,  and  not  of  the  party  by  whom  he  is  called,  and 
for  that  reason  the  court  will  not  allow  counsel  to  argue  in  support 
of  the  privilege  as  belonging  to  the  party  whom  he  represents. 
Thomas  v.  Newton,  Mood  &  Malk.  48,  note  a. 

The  counsel  of  the  parties  have  no  right  to  interrupt  an  exami- 
nation, by  advising  a  witness  that  he  is  not  bound  to  answer  the 
question.  Taijlor  v.  Wood,  2  Edw.  Ch.  94.  It  is  the  duty  of  the 
court  to  inform  the  witness  of  his  legal  rights,  and  to  say  to  him 
that  he  is  not  bound  to  answer  questions  which  will  criminate 
him  or  subject  him  to  a  penalty.  lb.  The  court  will,  therefore, 
always  apprise  a  witness  of  his  privilege  as  soon  as  a  question  is 
asked  which  may  place  him  in  danger. 

Such  is  the  rule  as  to  a  witness  who  is  not  himself  a  party.    It 
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is  then  a  question  between  the  witness  and  the  court  with  which 
the  party  has  nothing  to  do,  and  with  which  the  counsel  of  the 
party  has  no  right  to  interfere.  Cloyes  v.  Thayer,  3  Hill,  564; 
Southard  v.  Rexword,  6  Cow.  254;  People  v.  Brown,  72  N.  Y. 
571.  But  when  the  witness  is  also  the  party,  there  is  no  reason 
for  the  application  of  this  rule.  By  taking  the  stand  as  a  witness, 
while  he  may  subject  himself  to  the  rules  applicable  to  other 
witnesses,  he  is  not  thereby  deprived  of  his  rights  as  a  party,  and 
it  follows  that  his  counsel,  while  he  is  in  the  witness-box,  has  a 
right  to  speak  for  him.    lb. 

On  the  trial  of  an  indictment,  the  public  prosecutor  has  no 
right  to  object  that  a  question  put  to  a  witness  will  subject  him 
to  a  criminal  punishment.  It  is  the  personal  privilege  of  the 
witness  alone.     Ward  v.  People,  6  Hill,  144. 

So  in  a  civil  action,  the  privilege  is  exclusively  that  of  the  wit- 
ness ;  and  if  he  asserts  it,  but  is  notwithstanding  compelled  to 
answer,  the  party  cannot  allege  this  as  a  ground  of  error.  Cloyes 
V.  Thayer,  3  Hill,  564.  But  if  the  court  improperly  allows  the 
privilege,  and  excludes  the  evidence  when  it  ought  to  have  been 
admitted,  this  will  be  error.     Ih. 

The  same  rule  of  law  which  excuses  a  witness  from  answering 
questions  which  may  tend  to  convict  him  of  crime  or  misde- 
meanor undoubtely  excuses  him  from  producing  books  or  papers, 
the  contents  of  which  may  be  used  against  him,  and  tend  to  the 
same  result.    Byass  v.  Sullivan,  21  How.  50,  53. 

When  the  court  can  see  that  the  statute  of  limitations  has 
barred  a  prosecution  for  the  offense,  and  all  suits  to  enforce  the 
penalty,  the  court  must  see  that  the  witness  cannot  be  prejudiced, 
and  in  such  a  case  he  is  not  left  to  judge  whether  he  can  safely 
testify  or  not,  but  the  court  is  bound  to  pronounce  against  his 
exemption.     Close  v.  Olney,  1  Denio,  319,  323. 

But  in  such  a  case,  before  the  privilege  of  the  witness  can  be 
declared  against  and  set  aside,  it  must  appear  affirmatively  that 
no  legal  prosecution  or  steps  have  been  taken  for  the  purpose  of 
punishing  the  offense,  or  of  collecting  the  penalty.  Bank  of  Sor 
Una  V.  Henry,  2  Denio,  156;  S.  C.  1  IST.  Y.  83. 

The  Code  provides  that  a  competent  witness  shall  not  be  ex- 
cused from  answering  a  relevant  question  on  the  ground  only  that 
the  answer  may  tend  to  establish  the  fact  that  he  owes  a  debt,  or 
is  otherwise  subject  to  a  civil  suit.  But  this  provision  does  not 
require  a  witness  to  give  an  answer  which  vnll  tend  to  accuse  him 
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of  a  crime  or  misdemeanor,  or  to  expose  him  to  a  penalty  or  for- 
feiture; nor  does  it  vary  any  other  rule  respecting  the  examina- 
tion of  a  witness.    Code  of  Civil  Pro.  §  837. 

There  are  certain  statutory  exceptions  to  the  rule  granting  to 
vpitnesses  the  privilege  of  refusing  to  answer  incriminating  ques- 
tions which  need  not  be  considered  here.  See  Id.  §§  1955,  2460 ; 
Laws  of  1837,  ch.  430,  §  2;  Penal  Law,  §  2443.  Gilpin  v.  Daly, 
59  Hun,  413 ;  People  v.  Sharp,  107  N.  Y.  427 ;  Oilpin  v.  Apple- 
by, 36  St.  Eep.  671. 

The  claim  of  privilege  should  not  be  asserted  until  the  witness 
is  sworn,  and  not  then  until  the  privilege  is  infringed  upon  during 
his  examination.    Matter  of  Leich,  31  Misc.  671. 

§  33.  Degrading^  Answers. 

The  English  authorities  are  so  contradictory  on  the  question 
how  far  a  witness  may  be  compelled  to  answer  questions  which 
are  degrading  to  his  character,  that  but  little  assistance  can  be 
derived  from  a  review  of  them.  One  point  is  clearly  established 
in  relation  to  the  matter.  Where  the  transaction  as  to  which  the 
witness  is  interrogated  forms  a  part  of  the  issue  to  be  tried,  he 
is  bound  to  answer  the  question,  however  strongly  the  evidence 
may  reflect  upon  his  character.  But  when  the  question  is  asked 
for  a  mere  collateral  purpose,  such,  for  instance,  as  the  impeach- 
ment of  the  character  of  the  witness,  he  is  not  bound  to  answer 
any  question  which  will  degrade  or  tend  to  degrade  his  character. 
Lohman  v.  People,  1  IST.  Y.  379. 

It  is  competent  for  a  party,  on  cross-examination,  to  prove  by 
the  witness  that  he  has  been  convicted  of  a  crime  or  misdemeanor 
(Code  of  Civil  Pro.  §  832 ;  People  v.  Bums,  83  Hun,  296 ;  People 
v.  Noelke,  94  N.  Y.  137;  Perham  v.  Noel,  20  App.  Div.  516)  ; 
but  not  that  he  has  been  indicted  (Burroughs  v.  Strauss,  48  App. 
Div.  584;  Van  Bohhelen  v.  Berdell,  130  N.  Y.  141;  Ryan  v. 
People,  79  IST.  Y.  593),  or  arrested  on  a  criminal  charge  {People 
V.  Crapo,  76  jST.  Y.  288;  People  v.  Broiun,  72  K  Y.  571),  or  ex- 
pelled from  the  fire  department  (Nolan  v.  Brooklyn  City  &  New- 
town R.  R.  Co.  87  ]Sr.  Y.  68),  or  from  a  church  (People  v.  Dorthy, 
20  App.  Div.  308,  156  K  Y.  237),  or  that  the  witness,  a  police- 
man, had  been  fined  for  an  assault  by  police  commissioners. 
People  V.  Sullivan,  34  App.  Div.  544.  But  see  People  v.  Irving, 
95  X.  Y.  541. 
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The  refusal  of  a  witness  to  answer  a  question  which  imputes 
discredit  generally  has  an  effect  unfavorable  to  character,  and 
excites  suspicion;  whether  reasonably  or  justly,  must  depend  upon 
the  sort  of  person  produced  and  the  question  put.  A  man  of 
high  honor  and  character  may  be  disposed  to  refuse,  with  scorn 
and  indignation,  to  answer  a  question  which  he  feels  as  an  insult ; 
and  to  infer  dishonor  in  such  a  case  might  be  the  height  of  in- 
justice. A  refusal  to  answer  such  a  question  is  never  to  be  taken 
as  an  admission  of  the  truth  of  the  imputation  conveyed  by  asking 
the  question.  A  refusal  to  answer  leaves  the  matter  just  as  it 
would  have  stood  if  no  such  question  had  been  asked.  But  if 
the  witness  chooses  to  answer  the  question,  the  answer  will  be 
conclusive,  and  not  liable  to  contradiction,  unless  the  answer  is 
to  a  question  asked  the  witness  on  cross-examination  which  seeks 
to  discover  whether  he  has  been  convicted  of  a  crime  or  misde- 
meanor. The  answer  of  a  witness  to  such  questions  is  not  conclu- 
sive. Code  of  Civil  Pro.  §  832.  There  is  another  exception  to 
this  rule,  perhaps,  and  that  is,  where  a  witness  denies,  on  his 
cross-examination,  that  he  has  attempted  to  dissuade  a  witness 
of  the  opposite  party  from  attending  the  trial.  In  such  a  case,  he 
may  be  contradicted.  Atwood  v.  Welton,  7  Conn.  66,  70,  72.  So 
it  may  be  shown  that  a  witness  has  attempted  to  suborn  another 
witness  to  swear  falsely,  if  he  denies,  on  cross-examination,  that 
he  has  done  so.  Morgan  v.  Frees,  15  Barb.  352 ;  Schultz  v.  Third 
Ave.  R.  R.  Co.  89  ¥.  Y.  242,  250.  This  is  on  the  principle  that 
a  party  may  establish,  by  cross-examination,  the  hostility  of  a 
witness  called  by  the  adverse  party,  and,  in  case  the  witness  denies 
the  acts  or  statements  inquired  about,  may  prove  the  fact  by  other 
witnesses.  An  injury  into  the  state  of  the  witness's  feelings 
toward  the  party  is  not  a  collateral  matter  within  the  rule  stated 
at  the  beginning  of  this  section. 

§  34.  Confidential  Communications. 

Communications,  made  on  the  faith  of  that  professional  confi- 
dence which  a  client  reposes  in  his  counsel,  attorney  or  solicitor, 
are  not  allowed  to  be  revealed  in  a  court  of  justice,  to  the  preju- 
dice of  the  client.  Yates  v.  Olmsted,  56  IsT.  T.  632;  Britten  v. 
Lorenz,  45  K  Y.  47. 

The  Code  provides  that  an  attorney  or  counselor-at-law  shall  not 
be  allowed  to  disclose  a  communication  made  by  his  client  to  him, 
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or  his  advice  given  thereon,  in  the  course  of  his  professional  em- 
ployment, nor  shall  any  clerk,  stenographer  or  other  person  em- 
ployed by  such  attorney  or  counselor  be  allowed  to  disclose  any 
siich  communication  or  advice  given  thereon.  Code  of  Civil  Pro. 
§  835.  This  prohibition  applies  to  any  examination  of  the  at- 
torney, counselor,  clerk,  stenographer,  or  any  other  employee  of 
such  attorney  or  counselor  as  a  witness  unless  the  client  expressly 
waives  the  benefit  of  the  prohibition.     Id.  §  836. 

The  reason  of  the  rule  is  in  the  necessity  of  secrecy,  in  order 
that  persons,  needing  professional  advice,  shall  be  encouraged  to 
disclose  freely,  and  without  fear,  the  facts  upon  which  that  advice 
shall  be  given.  The  veil  of  secrecy  is  thrown  over  communica- 
tions between  attorney  and  client,  when  they  are,  presumably, 
of  a  confidential  character;  but  if  the  evidence  discloses  that  the 
circumstances  were  such  as  not  to  warrant  the  presumption  that 
the  communications  were  in  confidence,  the  Code  provision  is  in- 
applicable. Doheny  v.  Lacy,  168  IST.  Y.  213.  The  rule  of  immu- 
nity as  to  communications  between  persons  sustaining  the  rela- 
tion of  attorney  and  client  was  not  intended  to  operate  where  two 
or  more  persons  are  present,  or  are  cognizant  of  the  attorney's  pro- 
fessional work.  They  are  not  then  confidential.  Ih.;  Whiting 
V.  Barney,  30  K  Y.  330 ;  Hebhard  v.  Haughian,  70  JST.  Y.  54, 
62 ;  Hurlhurt  v.  liurlburt,  128  IST.  Y.  140.  And  where  it  appears 
to  the  court  from  the  facts  that  the  attorney  is  acting  for  two 
clients,  and  the  communications  are  as  to  the  preparation  of  an 
agreement  with  respect  to  their  mutual  claims  and  as  to  its  execu- 
tion after  the  terms  are  assented  to  {Doheny  v.  Lacy,  168  ]S[.  Y. 
213),  or  as  to  the  terms  of  a  conveyance  between  the  two  parties 
present  (Hebbard  v.  Haughian,  70  IST.  Y.  54,  62),  or  are  made 
by  two  or  more  persons  in  consultation  with  an  attorney  for  their 
mutual  benefit  {Eurlburt  v.  Hurlbwi,  128  IST.  Y.  420),  the  rule 
ceases  to  have  any  reasonable  application.  But  it  seems  that  the 
rule  would  apply  in  a  controversy  between  the  persons  making 
such  communications  and  a  stranger.  lb.;  Root  v.  Wright,  84 
K  Y.  72 ;  Doheny  v.  Lacy,  168  IST.  Y.  213. 

The  protection  of  the  section  cited  does  not  extend  to  commu- 
nications made  to  a  friend,  or  to  an  attorney  in  the  presence  of 
a  friend  {People  v.  Buchanan,  145  N".  Y.  1),  nor  to  communica- 
tions openly  made  by  the  client  to  the  managing  clerk  of  his 
attorney  in  the  presence  of  other  persons  {Lecour  v.  Importers  & 
Traders'  Nat.  Bank,  61  App.  Div.  163),  nor  to  communications 
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made  to  an  attorney  acting  in  the  capacity  of  executor  in  the 
particular  transaction  and  not  as  attorney  {Brenrum  v.  Olennon, 
44  App.  Div.  107),  nor  to  communications  made  by  the  witness 
to  a  lawyer  and  advice  given  by  the  latter  to  the  former  where 
it  does  not  affirmatively  appear  that  the  contractual  relation  of 
attorney  and  client  existed  between  them,  and  that  the  communi- 
cation was  made  in  the  course  of  the  professional  employment  of 
the  attorney.  Kitz  v.  Buchmaster,  45  App.  Div.  283 ;  Mowell 
V.  Van  Buren,  77  Hun,  569. 

The  protection  of  the  statute  is  not  confined  to  proceeding's 
begun  or  in  contemplation,  but  extends  to  all  communications 
made  to  an  attorney  in  the  course  of  any  professional  employment, 
and  which  may  be  supposed  to  have  been  drawn  out  in  consequence 
of  the  relations  in  which  the  parties  stand  to  each  other.  Wil- 
liams V.  Fitch,  18  ]Sr.  Y.  546 ;  Britton  v.  Lorenz,  45  ]Sr.  Y.  51,  57 ; 
Yates  V.  Olmstead,  56  IST.  Y.  632;  Root  v.  Wright,  84  Is^.  y.  72; 
Mowell  V.  Van  Buren,  77  Hun,  569,  574.  In  one  case,  Selden, 
J.,  reached  a  conclusion  directly  opposite,  but  the  decision  of  the 
court  was  placed  upon  the  ground  that  there  was  nothing  con- 
fidential in  the  particular  communication  referred  to.  See  Whit- 
ing V.  Barney,  30  E".  Y.  330,  342. 

The  protection  of  the  statute  extends  to  a  conversation  had 
between  the  client  and  an  attorney  emploj'ed  to  draw  an  afiidavit 
to  be  sworn  to  by  the  client  and  used  for  the  purpose  of  reducing 
the  assessment  of  his  personal  estate.  Williams  v.  Fitch,  18  N.  Y. 
546.  And  the  rule  prohibits  the  introduction  of  the  evidence  of 
an  attorney  as  to  what  he  discovered  while  acting  in  a  profes- 
sional capacity  in  examining  the  title  of  his  client.  Charman  v. 
Tatum,  54  App.  Div.  61.  Any  communication  made  by  a  client 
to  his  legal  adviser  for  the  purpose  of  obtaining  advice  is  privi- 
leged. This  is  so  although  no  fee  is  asked  or  paid,  and  no  action 
is  pending  or  contemplated.  All  that  is  necessary  to  render  such 
a  communication  privileged  is  that  the  relation  of  attorney  and 
client  shall  exist,  and  that  the  latter  shall  ask  advice  from  the 
former.    Mowell  v.  Van  Buren,  77  Him,  569,  574. 

The  statute  does  not  disqualify  an  attorney,  in  the  probate  of 
a  will  executed  and  offered  for  probate,  from  becoming  a  witness 
as  to  its  preparation  and  execution,  in  case  su.eh  attorney  is  one 
of  the  subscribing  witnesses  thereto.     Code  of  Civil  Pro.  §  836. 

The  privilege  is  that  of  the  client  and  not  of  the  professional 
adviser;  and  an  attorney  or  counsel  will  not  be  allowed,  against 
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bis  client's  will,  to  disclose  matters  of  professional  confidence,  al- 
thongh  he  himself  is  willing  to  do  so.  The  client,  however,  may 
waive  his  privilege,  in  which  case  the  court  will  compel  the  legal 
adviser  to  discover  what  he  knows,  even  though  the  interest  in 
the  subject-matter,  respecting  which  the  confidential  communica- 
tion was  made,  has  passed  to  a  third  person,  and  he  objects  to  the 
disclosure.  Benjamin  v.  Coventry,  19  Wend.  353.  But  he  is 
not  to  be  considered  as  waiving  it,  by  calling  his  attorney  or  coun- 
sel as  a  witness,  unless  he  examines  him  as  to  confidential  com- 
munications. But  where  the  privilege  belongs  to  several  clients, 
it  cannot  be  waived  by  one  only,  nor  even  by  a  majority,  contrary 
to  the  expressed  wish  of  the  others.  Banh  of  Utica  v.  Mersereau, 
3  Barb.  Ch.  533,  596. 

The  privilege  endures  forever,  unless  removed  by  the  client. 
lb.  But  it  extends  only  to  information  derived  from  the  client, 
as  such,  either  by  oral  communications,  or  books  or  papers  shown 
to  him,  or  put  in  his  hands  by  his  client,  and  not  to  information 
derived  from  other  persons  or  sources,  while  acting  as  such  attor- 
ney or  coiinsel.  Spenceley  v.  Schulenhurgh,  1  East,  357 ;  Crosby 
V.  Berger,  11  Paige,  377. 

The  seal  of  professional  confidence  will  not  cover  a  communi- 
cation made  to  an  attorney  or  counsel  to  obtain  professional  ad- 
vice or  assistance,  as  to  the  commission  of  a  felony  or  other  crime 
which  is  malum,  in  se.  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch. 
534,  598,  599,  600.  But  when  the  communication  merely  relates 
to  a  fraud  which  is  not  punishable  criminally,  the  communication 
is  protected.    lb. 

A  communication  made  to  a  clerk  of  the  plaintiff's  attorney 
for  the  purpose  of  enabling  such  clerk  to  draw  a  complaint  in  an 
action  pending  in  favor  of  the  person  making  such  communica- 
tion is  protected.    Sibley  v.  Waffle,  16  N.  Y.  180,  183. 

AYhen  a  client  makes  communications  to  his  counsel  in  the 
presence  of  a  third  person,  not  connected  with  the  latter,  the  privi- 
lege does  not  extend  to  such  third  person,  and  he  may  be  com- 
pelled to  testify  what  he  has  heard  upon  the  subject.  Jackson  v. 
French,  3  Wend.  337.  An  attorney  or  counsel  cannot,  after  he 
ceases  to  act  in  that  capacity,  disclose  what  was  communicated 
to  him  professionally.  Yordan  v.  Hess,  13  Johns.  492.  But  if 
the  client,  after  the  professional  relation  ceases,  chooses  to  repeat 
to  such  attorney  any  such  communication,  it  will  not  then  be 
privileged.    lb. 
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The  same  principle  which  protects  oral  commimications  to 
counsel  also  extends  to  papers  or  writings  in  the  hands  of  an 
attorney  or  counsel,  if  placed  there  for  professional  purposes. 
People  V.  Benjamin,  9  How.  419 ;  Jackson  v.  Burtis,  14  Johns. 
392  ;  Jackson  v.  Denison,  4  Wend.  558. 

"A  clergyman,  or  other  minister  of  any  religion,  shall  not  be 
allowed  to  disclose  a  confession  made  to  him,  in  his  professional 
character,  in  the  course  of  discipline,  enjoined  by  the  rules  or 
practice  of  the  religious  body,  to  which  he  belongs."  Code  of 
Civil  Pro.  §  833. 

"A  person  duly  authorized  to  practice  physic  or  surgery,  or  a 
professional  or  registered  nurse,  shall  not  be  allowed  to  disclose 
any  information  which  he  acquired  in  attending  a  patient,  in  a 
professional  capacity,  and  which  was  necessary  to  enable  him  to 
act  in  that  capacity;  unless,  where  the  patient  is  a  child  under 
the  age  of  sixteen  years,  the  information  so  acquired  indicates 
that  the  patient  has  been  the  victim  or  subject  of  a  crime,  in 
which  case  the  physician  or  nurses  may  be  required  to  testify  fully 
in  relation  thereto  upon  any  examination,  trial  or  other  proceeding 
in  which  the  commission  of  such  crime  is  a  subject  of  inquiry. 
Code  of  Civil  Procedure,  Section  834." 

A  person  who  consiilts  a  physician  as  to  the  means  of  procur- 
ing an  abortion,  and  who  gives  the  name  of  the  female  who  is 
pregnant,  does  it  at  the  risk  of  an  exposure  of  the  information 
given,  for  such  communication  is  not  privileged  within  this  stat- 
ute.   Heu'itt  V.  Prime,  21  Wend.  79. 

In  an  action  by  a  physician  to  recover  for  his  professional  serv- 
ices, he  may  prove  the  nature  of  the  disease,  and  the  character 
of  the  treatment  adopted,  for  the  purpose  of  determining  the 
value  of  the  services  rendered.    Kendall  v.  Grey,  2  Hilt.  300. 

The  privilege  extends  only  to  physicians  and  surgeons,  and  the 
information  given  to  them  to  enable  them  to  act  or  prescribe  pro- 
fessionally ;  and  it  does  not  extend  to  communications  which  may 
be  made  to  a  person  who  may  be  in  charge  of  the  office  of  such 
physician  in  his  absence,  when  it  is  not  shown  that  such  commu- 
nication was  made  as  the  basis  of  a  prescription.    Il>. 

Admissions  made  to  a  clergyman,  but  not  in  the  course  of  dis- 
cipline of  his  church,  are  not  protected  by  the  statute,  even  when 
the  confessions  relate  to  a  criminal  offense.  People  v.  Gates,  13 
Wend.  312. 

A  conversation  between  a  person  who  had  been  tried  upon  an 
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indictment  and  acquitted,  and  one  who  was  his  counsel  at  the 
trial,  and  which  was  had  after  the  relation  of  counsel  and  client 
had  ceased,  no  further  proceedings  being  contemplated,  upon  a 
subject  not  connected  with  that  to  which  the  employment  of  the 
witness  as  counsel  related,  is  not  a  privileged  communication. 
Mandeville  v.  Guernsey,  38  Barb.  225. 

If  the  communication  is  a  privileged  one,  and  it  was  made  by 
two  or  more  clients  jointly  to  their  mutual  legal  adviser,  the  seal 
of  confidence  cannot  be  removed  unless  by  the  consent  of  all  the 
clients.  Whiting  v.  Barney,  38  Barb.  393.  The  consent  of  even 
a  majority  is  not  sulEeient,  and  one  or  more  of  the  clients  can- 
not require  a  disclosure  of  the  communication  as  evidence  against 
the  others,  without  their  consent.     lb. 

The  provisions  of  the  Code  before  cited  in  respect  to  confessions 
to  a  clergyman,  information  acquired  by  physicians  or  surgeons, 
and  communications  to  an  attorney  by  a  client  (§§  833,  834, 
835),  apply  to  any  examination  of  a  person  as  a  witness  unless 
they  are  expressly  waived  upon  the  trial  or  examination  by  the 
person  confessing,  the  patient  or  the  client.  But  a  physician  or 
surgeon  may,  upon  the  trial  or  examination,  disclose  any  informa- 
tion as  to  the  mental  or  physical  condition  of  a  patient  who  is 
deceased,  which  he  acquired  in  attending  such  patient  profession- 
ally, except  confidential  communications  and  such  facts  as  would 
tend  to  disgrace  the  memory  of  the  patient,  when  the  provisions 
of  section  834  of  the  Code  have  been  expressly  waived  on  such 
trial  or  examination  by  the  personal  representatives  of  the  de- 
ceased patient,  or  if  the  validity  of  the  last  will  and  testament 
of  such  deceased  patient  is  in  question,  by  the  executor  or  execu- 
tors named. in  said  will,  or  the  surviving  husband,  widow,  or  any 
heir-at-law  or  any  of  the  next  of  kin,  of  such  deceased,  or  any 
other  party  in  interest.    Code  of  Civil  Pro.  §  836. 

The  waivers  provided  for  by  the  section  above  cited  must  be 
made  in  open  court,  on  the  trial  of  the  action  or  proceeding,  and 
a  paper  executed  by  a  party  prior  to  the  trial,  providing  for  such 
waiver,  is  insufficient.  But  the  attorneys  for  the  respective  parties 
may,  prior  to  the  trial,  stipulate  for  such  waiver,  and  the  same  will 
be  sufBcient  therefor.    lb. 

§  35.  Impeaching  Credit  of  Witnesses. 
There  are  several  modes  of  impeaching  witnesses,  each  of  which 
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will  be  briefly  noticed  in  its  order.  x\nd,  first,  it  may  be  premised 
generally  that  the  credit  of  a  witness  may  be  impeached  either 
by  cross-examination,  or  by  general  evidence  affecting  his  credit, 
or  by  evidence  that  he  has  before  said  or  done  that  which  is 
inconsistent  with  his  evidence  on  the  trial ;  or,  lastly,  by  contrary 
e\-idence  as  to  the  facts  themselves. 

There  are  numerous  matters  as  to  which  a  witness  may  be  cross- 
examined,  for  the  purpose  of  impeaching  his  credit.  But  there 
are  limits  beyond  which  a  party  is  not  permitted  to  go ;  and, 
therefore,  on  cross-examination,  a  witness  cannot  be  examined  as 
to  what  he  has  said  at  other  times  in  relation  to  a  fact  at  issue 
in  the  action,  where  he  has  not  been  examined  as  to  such  fact  by 
the  party  calling  him;  and  the  matters  inquired  about  are  not 
such  as  could  legally  affect  his  credibility.  Bearss  v.  Copley,  10 
K  Y.  93. 

In  cross-examining  a  witness  for  the  purpose  of  affecting  his 
credit,  courts  are  usually  quite  liberal  toward  the  cross-examining 
counsel.  But  where  the  sole  object  of  the  cross-examination  is 
the  impeachment  of  the  witness,  and  the  matters  inquired  about 
are  collateral  and  not  pertinent  to  the  matters  in  issue,  the  extent 
to  which  such  cross-examination  shall  extend  is  entirely  discre- 
tionary with  the  court.  Allen  v.  Bodine,  6  Barb.  383;  La  Beau 
V.  People,  34  X.  Y.  223 ;  Real  v.  People,  42  X.  Y.  270.  And 
it  is  in  the  discretion  of  the  court  to  interpose  and  protect  a  wit- 
ness against  any  inquiries  not  relevant  to  the  issues  to  be  tried, 
and  having  no  object  in  view  but  the  impeachment  of  the  witness. 
Varona  v.  Socarras,  8  Abb.  302 ;  Great  W.  Turnpike  Co.  v. 
Loomis,  32  X.  Y.  127. 

And  the  rule  is  conclusively  settled  that  a  witness  cannot  be 
cross-examined  as  to  any  fact  or  matter  which  is  collateral  or 
irrelevant  to  the  issue,  merely  for  the  purpose  of  contradicting 
him  by  other  evidence,  if  he  should  deny  it,  with  intent  thereby 
to  discredit  his  testimony.  Plato  v.  Reynolds,  27  X.  Y.  586  ;  Gan- 
dolfo  V.  Appleton,  40  X.  Y.  533 ;  Carpenter  v.  Ward,  30  X.  Y. 
243.  Such  cross-examination  would  be  idle,  for,  if  the  witness 
should  answer  in  the  negative,  the  court  would  not  permit  the 
cross-examining  counsel  to  contradict  the  witness.  Stolces  v.  Peo- 
ple, 53  X.  Y.  164;  Lawrence  v.  Barker,  5  M^end.  301;  Howard 
V.  City  Fire  Ins.  Co.  4  Denio,  532. 

It  is  also  perfectly  well  settled  that  the  credit  of  a  witness  can 
be  impeached  by  evidence  as  to  general  character  only,  and  not 


GENEKAL  PEINCIPLES.  2077 

by  evidence  as  to  particular  facts  not  relevant  to  the  issue,  for 
this  would  cause  the  inquiry,  which  ought  to  be  simple  and  con- 
fined to  the  matters  in  issue,  to  branch  out  into  an  indefinite 
number  of  issues.  Newcomb  v.  Griswold,  24  IST.  Y.  298 ;  Corning 
V.  Coming,  6  IST.  T.  97;  Jackson  v.  Lewis,  13  Johns.  504;  Silli- 
man  v.  Sampson,  42  App.  Div.  623  ;  Doolittle  v.  Gamhee,  88  Hun, 
364;  Carlson  v.  Winterson,  10  Misc.  388,  147  I^T.  Y.  652. 

The  characters,  not  only  of  the  witnesses  in  the  principal  cause, 
but  of  every  one  of  the  impeaching  collateral  witnesses,  might  be 
impeached  by  separate  charges,  and  loaded  with  such  an  accumu- 
lated burden  of  collateral  proof,  that  the  administration  of  jus- 
tice would  become  impracticable.  Besides  this,  no  man  could  come 
prepared  to  defend  himself  against  charges  which  might  thus  be 
brought  against  him,  without  previous  notice ;  and  though  every 
man  may  be  supposed  to  be  capable  of  defending  his  general  char- 
acter, he  cannot  be  prepared  to  defend  himself  against  particular 
charges  of  which  he  has  had  no  previous  notice. 

Before  one  witness  is  permitted  to  speak  of  the  general  character 
of  another,  it  must  be  proved  that  the  former  has  a  proper  knowl- 
edge of  that  character.  Carlson  v.  Winterson,  10  Misc.  388,  147 
K  Y.  652. 

In  one  case  {Curtis  y.  Fay,  37  Barb.  64,  69,  70),  the  plaintiff 
called  a  witness  named  Pritchard  to  speak  as  to  the  character  of 
a  witness  named  Jones.  Pritchard  did  not,  of  himself,  know  any- 
thing about  Jones'  reputation.  All  he  could  testify  on  the  subject 
of  his  reputation  was  what  some  person  at  Genoa,  whom  he  did 
not  know,  told  him  it  was.  This  was  held  to  be  insufficient,  and 
the  court  said:  "An  impeaching  or  sustaining  witness  is  not  to 
speak  of  the  reputation  unless  he  knows  it,  and  such  knowledge 
must  be  founded  upon  an  acquaintance  and  intercourse  with  the 
neighbors  and  acquaintances  of  the  individual  whose  character 
is  in  question,  and  that  intercourse  must  be  of  some  length  of 
time — sufficient,  at  least,  to  enable  him  to  gather  the  general  esti- 
mation in  which  he  is  held  in  the  community  where  he  resides." 

The  character  of  a  witness  may  be  impeached  by  persons  in 
whose  neighborhood  the  attacked  witness  had  resided  until  within 
four  years  prior  to  the  trial,  notwithstanding  such  witness  had 
then  removed  to  a  place  fourteen  miles  distant  from  that  neigh- 
borhood, where  he  had  since  resided,  and  the  impeaching  witness 
did  not  know  the  character  borne  by  the  attacked  witness  at  the 
latter  place.     Sleeper  v.  Van  Middleivorth,  4  Denio,  431.     But 
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when  the  acquaintance  with  the  witness  is  limited,  and  its  exist- 
ence was  at  a  remote  period,  a  different  rule  prevails. 

In  one  case  (Wilmot  v.  Richardson,  6  Duer,  328,  340),  the  char- 
acter of  a  witness  on  the  part  of  the  plaintiff  had  been  thoroughly- 
impeached.  A  supporting  witness  was  then  called,  who  had  seen 
the  impeached  witness  for  some  six  months,  at  a  period  twelve 
years  before  the  trial,  and  who  had  not  seen  the  impeached  wit- 
ness since  then  until  within  six  months  of  the  time  of  the  trial; 
and  he  further  testified  that  he  had  never  heard  the  other  witness 
spoken  of  one  way  or. the  other.  The  court  below  permitted  him 
to  testify  as  to  the  character  of  the  impeached  witness,  which 
was  held  to  be  wrong,  and  the  court  said:  "This  decision  cannot 
be  sustained,  unless  it  be  a  sound  rule  that  a  witness  whose  char- 
acter is  impeached  maj'  counteract  the  effect  of  the  impeaching 
evidence  by  proof  that,  in  the  opinion  of  others  who  have  but  a 
slight  acquaintance  with  him,  and  never  heard  him  spoken  of 
one  way  or  the  other,  and  who  know  nothing  of  his  general  char- 
acter, he  is  a  credible  witness.  I  presume  no  one  holds  the  opinion 
that  a  witness  can  be  impeached  by  the  testimony  of  persons  who 
really  know  nothing  of  his  general  character,  and  never  heard 
him  spoken  of,  that  they  do  not  consider  him  a  credible  witness. 
If  such  evidence  is  incompetent  for  the  purpose  of  impeaching 
a  witness,  I  think  it  is  equally  so  to  sustain  one  who  has  been 
effectually  impeached." 

The  proper  inquiry  as  to  the  character  of  the  witness  must  be 
as  to  his  general  reputation  where  he  is  best  known.  It  is  not 
enough  that  the  impeaching  or  the  sustaining  witnesses  can  state 
what  "others  say,"  for  those  others  may  be  few  in  number,  and 
their  acquaintance  with  the  witness  may  be  extremely  limited. 
Ordinarily,  the  impeaching  or  sustaining  witness  ought  to  come 
from  the  neighborhood  of  the  person  whose  character  is  in  ques- 
tion. 

A  person  is  not  permitted  to  manufacture  evidence  for  the  pur- 
pose of  impeaching  witnesses.  And  where  a  person  went  a  dis- 
tance to  a  strange  place,  for  the  purpose  of  ascertaining  the  char- 
acter of  a  witness,  and  for  the  purpose  of  subpcenaing  impeaching 
witnesses  against  him,  he  was  not  permitted  to  testify  as  to  the 
result  of  his  inquiries,  nor  to  give  his  views  as  to  the  character 
of  the  witness  whose  credit  was  in  question.  Douglass  v.  Tousey,. 
2  Wend.  352. 

It  has  been  held  that,  to  impeach  a  witness,  testimony  as  t» 
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his  character  eight  or  ten  years  previous  to  the  trial  is  compe- 
tent, though  there  has  been  no  knowledge  of  his  character  by  the 
impeaching  witness  since  that  time;  and  that  the  presumption 
of  the  continued  bad  character  thus  raised  must  be  met  by  testi- 
mony tending  to  establish  the  fact  of  a  change  of  character.  Gra- 
ham V.  Chrystal,  2  Keyes,  21,  2  Abb.  Ct.  App.  Dec.  263.  The  law 
does  not  presume  that  a  person  of  mature  age,  whose  general  char- 
acter has  been  notoriously  bad  up  to  within  a  period  of  five  years, 
has  so  reformed  as  to  have  acquired  an  unimpeachable  reputa- 
tion. [Reformation  may  be  shown  in  answer  to  the  attack,  but  the 
law  will  not  presume  it  in  advance.  RatTibun  v.  Ross,  46  Barb. 
127.  A  party  who  desires  to  impeach  the  general  character  of  his 
adversary's  witness  may  prove  his  general  reputation  five  years 
previous  to  the  trial,  although  the  witness  sought  to  be  impeached 
had  resided  at  a  fixed  residence  for  the  last  three  or  four  years, 
at  a  place  different  from  that  of  the  impeaching  witness;  and  if 
such  evidence  is  excluded  it  will  be  error.    Ih. 

In  the  impeachment  of  witnesses,  it  is  general  character  alone 
that  is  in  question;  and,  therefore,  specific  acts  of  immorality 
on  the  part  of  a  witness  cannot  be  given  in  evidence  to  impair 
his  credibility.  Corning  v.  Coming,  6  IST.  Y.  97 ;  Varona  v.  8ocar- 
ras,  8  Abb.  302 ;  Oreaton  v.  Smith,  1  Daly,  330,  33  IST.  Y.  245 ; 
Lee  V.  Chadsey,  2  Keyes,  543 ;  La  Beau  v.  People,  34  :N".  Y.  223  ;^ 
Conley  v.  Meeker,  85  N.  Y.  618 ;  DooUttle  v.  Gamhee,  88  Hun, 
364. 

Petit  larceny  is  not  a  felony,  and,  therefore,  a  conviction  for 
that  offense  does  not  destroy  the  competency  of  a  witness,  but 
the  record  of  conviction  may  be  introduced  for  the  purpose  of 
affecting  the  credit  of  a  witness  who  has  been  convicted  of  that 
offense.  Carpenter  v.  Nixon,  5  Hill,  260.  Interest  does  not  ren- 
der a  witness  incompetent,  but  it  may  affect  his  credit,  and,  there- 
fore, it  may  be  shown  by  a  witness,  on  cross-examination,  that 
he  is  the  real  party  in  interest,  and  that  a  transfer  of  his  interest 
to  the  plaintiff  was  a  mere  sham.  Hoyt  v.  Lynch,  2  Sandf.  328. 
When  a  party  to  the  action  is  a  witness,  he  may  be  impeached 
in  the  same  manner  as  any  other  witness.  Varona  v.  Socarras, 
8  Abb.  302. 

It  has  been  held  that  merely  proving  that  the  general  character 
of  a  witness  is  bad  is  not  enough  to  effectually  impeach  him,  when 
the  impeaching  witness  is  not  asked  whether  he  would  believe  the 
other  witness  on  oath.     Gilbert  v.  Sheldon,  13  Barb.  623.     To> 
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show  general  bad  character  is  immaterial ;  the  party  must  go  fur- 
ther and  prove  that  the  character  of  the  witness  is  bad  as  to  truth 
and  veracity,  or  must  show,  by  the  impeacliing  witness,  that  he 
would  not  believe  the  other  on  oath.  Ih.  In  the  case  last  cited, 
it  was  not  even  shown  that  the  general  moral  character  of  the  wit- 
ness was  bad. 

But  it  has  been  held  that,  after  impeaching  witnesses  are  shown 
to  be  acquainted  with  the  general  moral  character  of  the  person 
whose  credit  is  assailed,  and  they  declare  it  to  be  bad,  the  question 
of  credit  is  then  for  the  jury,  under  proper  comments  from  the 
court,  without  any  inquiry  of  the  discrediting  witnesses  as  to 
whether  they  would  believe  him  under  oath.  Wright  v.  Paige,  36 
Barb.  438,  446. 

In  the  case  just  cited,  the  court  said:  "In  the  case  at  bar,  a 
female  witness  is  shown  to  be  of  bad  moral  character — reputed 
to  be  dishonest,  unchaste,  wanting  integrity,  untruthful,  thievish, 
and  a  keeper  of  a  resort  for  vile  characters;  and  the  court  is 
asked  to  charge  the  jury  that  she  stands  before  them,  as  regards 
the  question  of  general  impeachment,  a  perfectly  fair  witness ; 
in  the  exact  language  of  the  request,  'that  the  impeaching  testi- 
mony in  that  behalf  was  of  no  force ;  '  and  for  the  reason  sim- 
ply that  the  witnesses  were  not  asked  whether  they  would  believe 
her  lender  oath.  The  proposition  is  contrary  to  the  dictates  of 
reason  and  propriety — simply  absurd."  Per  Bockes,  J.  See 
Allis  V.  Leonard,  58  ~S.  Y.  288.  It  is  the  almost  invariable  prac- 
tice, however,  to  ask  the  impeaching  witness  whether  he  would  be- 
lieve the  other  on  oath.  A  neglect  or  refusal  to  put  the  question 
implies  a  doubt  whether  the  impeaching  witness  would  declare 
against  the  credit  of  the  witness,  so  far  as  to  swear  that  he  was 
not  to  be  believed  under  oath.  In  these  cases,  "the  true  object 
to  be  effected  is,  to  prove  the  witness'  general  character  for  truth 
to  be  bad.  His  general  character,  in  other  respects,  is  of  no 
consequence.  All  experience  shows  that  the  general  characters 
of  many  men  are  bad,  in  the  common  acceptation  of  the  word, 
while  their  veracity  is  unimpeachable.  Indeed,  most  men  term 
that  man's  general  character  bad,  who  has  some  one  cardinal  vice, 
although  in  other  respects  he  may  be  irreproachable.  In  short, 
I  hold,  that  proof  of  general  bad  character,  as  that  term  is  gen- 
erally understood  and  used  in  society,  docs  not,  necessarily  and 
legally,  prove  the  fact  that  the  witness'  character  for  veracity  is 
bad;   and,   therefore,   I  consider  it  to  be   immaterial   evidence, 
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where  the  party  avows  his  intention  to  stop  with  that  qtiestion. 
All  the  elementary  writers,  in  their  formula  of  queries  to  the 
impeaching  witness,  indicate,  most  clearly  and  decidedly,  that 
further  questions  must  be  put,  in  order  to  render  the  impeach- 
ment effectual."  Per  Shastklah-d,  J.,  in  Gilbert  v.  Sheldon,  13 
Barb.  626,  627.  And  it  is  proper  to  remark  here  that,  where  a 
witness  is  sought  to  be  impeached,  on  accoimt  of  his  bad  charac- 
ter, and  witnesses  are  called  for  that  purpose,  who  testify  that 
they  are  acquainted  with  the  general  character  of  the  witness 
whose  credit  is  in  question,  they  may  be  asked  whether  they 
would  believe  him  on  oath,  notwithstanding  they  disclaim  all 
knowledge  of  the  witness'  clvaracter  for  truth  and  veracity.  John- 
son V.  People,  3  Plill,  178.  See  Carlson  v.  Winterson,  147  IST.  Y. 
652,  656. 

Various  methods  of  examining  an  impeaching  witness  have  been 
suggested  by  the  text-books,  some  authorizing  an  inquiry  as  to  the 
general  character  of  the  witness  sought  to  be  impeached,  without 
limiting  the  inquiry  as  to  the  character  of  the  witness  for  truth, 
and  without  adding  the  further  question  as  to  whether  the  witness 
would  believe  the  other  imder  oath ;  others  adding  an  inquiry  as  to 
the  moral  character  of  the  witness  sought  to  be  impeached;  while 
others  again  limit  the  inquiry  to  the  point  whether  the  impeaching 
witness  would  believe  the  other  under  oath.  On  looking  into  the 
reports,  it  will  be  found  that  the  courts  have,  first  and  last,  given 
sanction  to  questions  in  each  and  every  form  above  suggested. 
ISTor  are  these  the  only  questions  which  may  be  asked  of  the  im- 
peaching witness.  In  addition  to  any  or  all  of  them,  the  witness 
may  be  asked  whether  he  would  believe  the  witness  sought  to  be 
impeached  on  oath,  but  in  this  State,  at  least,  it  is  not  necessary. 
Wricfht  V.  Paige,  3  Keyes,  581 ;  Allis  v.  Leonard,  58  'N.  Y.  288. 

Where  it  is  sought  to  impeach  a  witness,  on  the  ground  that  he 
has  made  statements,  out  of  court,  which  are  contrary  to  what 
he  has  sworn  on  the  trial,  such  proof  may  be  made  by  any  com- 
petent witness  who  heard  his  previous  statements.  And  where 
such  previous  statements  were  made  on  oath  as  a  witness,  any 
person  who  was  present  in  court,  and  heard  the  testimony  of  the 
witness,  is  as  competent  to  testify  what  he  swore  to  as  the  judge 
who  presided  at  the  trial,  or  as  counsel  who  took  minutes  of  the 
evidence.  Grimm  v.  Hamel,  2  Hilt.  434;  Tooker  v.  Gomer,  2 
Hilt.  71;  Donaldson  v.  Alexander,  29  Misc  356;  Nasanowitz  v. 
Hauf,  17  Misc.  157,  159.  Written  notes  or  minutes  of  the  evi- 
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dence  may  be  more  reliable,  and,  therefore,  a  jury  or  court  migbt 
attach  more  credit  to  them  than  to  a  statement  from  mere  memory, 
if  any  conflict  existed  between  them. 

But  a  witness,  or  a  party  who  is  a  witness,  is  not  bound  to  state 
what  he  swore  to  on  a  former  trial,  since  his  statements  might  be 
used  against  him,  in  a  prosecution  for  perjury,  if  there  was  a 
contradiction  between  the  two  statements.  Pickard  v.  Collins,  23 
Barb.  444.  So  if  the  witness  has  made  a  contradictory  statement 
in  writing,  as,  for  instance,  in  a  letter,  it  may  be  used  for  the 
purpose  of  contradicting  him. 

On  the  subject  of  relevancy,  it  has  been  long  settled  that  a 
witness  may  be  asked  whether,  on  some  former  occasions,  he  has 
not  given  a  different  and  contradictory  representation  of  the  same 
subject. 

If  the  witness  answers  in  the  affirmative,  the  question  and  its 
answer  of  course  affects  his  credit,  whether  the  subject-matter  of 
the  answer  be  relevant  or  irrelevant  to  the  matters  in  issue ;  if 
he  answers  in  the  negative,  and  the  subject  of  the  answer  be 
irrelevant  to  the  matters  in  issue,  the  answer  is  conclusive,  and 
evidence  cannot  be  given  to  contradict  the  witness ;  but  if  the 
subject  of  the  answer  be  relevant  to  the  matters  in  issue,  then 
evidence  may  be  given  to  show  that  the  witness  has,  on  a  former 
occasion,  given  a  different  representation  of  the  subject;  and  the 
inquiry  is  made  in  order  to  lay  a  foundation  for  proof  of  contra- 
dictory statements.  Carpenter  v.  Ward,  30  IN'.  Y,  243 ;  Sloan  v. 
N.  Y.  Cent.  E.  B.  Co.  45  X.  Y.  125;  Patchin  v.  Astor  Mat. 
Ins.  Co.  13  ]Sr.  Y.  268;  Gandolfo  v.  Appleton,  40  ]S\  Y.  533; 
Jamieson  v.  N.  Y.  &  li.  Beach  E.  Co.  11  App.  Div.  50;  Schell 
V.  Blumh,  55  K  Y.  592 ;  Maker  v.  N.  Y.  C.  &  H.  B.  E.  B.  Co. 
20  App.  Div.  161 ;  Immaculate  Conception  Church  v.  Sheffer,  88 
Hun,  335;  Squire  v.  Hanover  Fire  Ins.  Co.  162  X.  Y.  552,  557. 

If  a  party  desires  to  discredit  a  witness  by  showing  that  he 
has  made  statements  out  of  court  in  conflict  with  his  evidence 
in  court,  upon  a  material  question  in  the  case,  the  examining  coun- 
sel should  first  lay  the  foundation  for  contradiction  by  asking  the 
witness  specifically  whether  he  made  such  statements  (Sloan  v. 
N.  Y.  Cent.  B.  B.  Co.  45  N.  Y.  125;  Endlong  v.  Van  Nostrand, 
24  Barb.  25;  McCulloch  v.  Dohson,  133  X.  Y.  114),  and  should 
so  frame  his  question  as  to  direct  his  attention  to  the  particular 
time,  place,  subject  or  circumstance  to  which  it  relates.  People 
V.   ^Yeldon,  111  K  Y.  569;  Eice  v.  Bice,  43  App.  Div.  458; 
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Hertz  V.  Minzesheimer,  12  Misc.  58.  But  it  is  not  always  neces- 
sai'y  that  the  questioner  shall  specify  all  of  the  three  elements  of 
time,  place,  and  person  to  whom  the  declaration  or  admission  was 
made.  It  is  enough  if  the  circumstances  of  the  supposed  statement 
are  referred  to  sufficiently  to  designate  a  particular  occasion. 
Wiherg  v.  Nassau  Electric  R.  B.  Co.  54  App.  Div.  541.  See 
Pendleton  v.  Empire  Stone  Dressing  Co.  19  IST.  Y.  13,  18. 

The  witness  sought  to  be  impeached  should  have  an  oppor- 
tunity of  making  an  explanation  in  order  that  it  may  be  seen 
whether  there  is  a  serious  conflict  or  only  a  misunderstanding  or 
misapprehension.  Sloan  v.  N.  Y.  Cent.  JR.  R.  Co.,  45  N.  Y.  125; 
Gaf7iey  v.  People,  50  K  Y.  416. 

It  is  a  general  rule  that  whenever  the  credit  of  a  witness  is  to 
be  impeached  by  proof  of  anything  that  he  has  said  or  declared, 
or  done  in  relation  to  the  cause,  he  is  first  to  be  asked,  upon 
cross-examination,  whether  he  has  said  or  declared,  or  done  that 
which  is  intended  to  be  proved.  Eor  in  every  such  case  there 
are  two  questions;  first,  whether  the  witness  ever  did  the  act  or 
used  the  expressions  alleged;  secondly,  whether  his  having  done 
so  impeaches  his  credit,  or  is  capable  of  explanation.  It  would 
be  manifestly  unjust  to  receive  the  testimony  of  the  adversary's 
witness  to  prove  the  fact,  without  also  admitting  the  party's  wit- 
ness to  deny;  and  assuming  the  act  to  have  been  done,  or  the 
expression  to  have  been  used,  it  would  also  be  unjust  to  deny  to 
the  party,  or  the  witness  who  admits  the  act  or  expression,  the 
best,  or,  it  may  be,  the  only  means  of  explanation. 

If  the  vsdtness  admits  the  words,  declarations  or  acts,  proof  on 
the  other  side  becomes  unnecessary,  and  an  opportunity  is  afforded 
to  the  witness  of  giving  such  reasons,  explanations,  or  exculpa- 
tions of  his  conduct,  if  any  there  be,  as  the  circumstances  may 
furnish ;  and  thus  the  whole  matter  is  brought  before  the  court  at 
once,  which  is  the  most  convenient  course. 

If  the  witness  denies  the  words,  declarations  or  acts  impvited  to 
him,  then  the  foundation  having  been  thus  laid  for  contradiction, 
the  party  seeking  to  discredit  the  witness,  may,  if  it  is  not  a  col- 
lateral matter,  on  reaching  his  part  of  the  case,  call  witnesses  for 
the  purpose  of  showing  that  the  statements  embraced  in  the  ques- 
tions asked  the  adverse  vntness  were  in  fact  made  by  him.  The 
usual  and  most  accurate  mode  of  examining  the  contradicting 
witness  is  to  ask  the  precise  questions  put  to  the  principal  witness. 
Otherwise,  hearsay  evidence  not  strictly  contradictory  might  be 
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introduced  to  the  injury  of  the  parties  and  in  violation  of  legal 
rules.  But  this  is  a  matter  to  some  extent  under  the  control  anfl 
direction  of  the  court.  Sloan  v.  N.  Y.  Cent.  B.  E.  Co.  45  N.  Y. 
125;  Hertz  v.  Minzesheimer,  12  Misc.  58. 

If  the  witness  neither  directly  admits  nor  denies  the  act  or 
declaration,  as  when  he  merely  says  that  he  does  not  recollect; 
or  if  he  gives  any  other  indirect  answer  not  amounting  to  an 
admission,  it  is  competent  for  the  adversary  to  prove  the  affirma- 
tive, for  otherwise  the  witness  might  in  every  such  case  exclude 
evidence  of  what  he  had  said  or  done,  by  answering  that  he  did 
not  remember.  ^Yeelcs  v.  Fox,  3  T.  &  C.  354,  357 ;  Palmeri  v. 
Manhattan  El.  By.  Co.  39  St.  Eep.  23,  24;  Kelly  v.  Cohoes 
Knitting  Co.  8  App.  Div.  156,  159. 

If  the  witness  declines  to  answer  on  accoimt  of  the  tendency  of 
the  question  to  criminate  him,  the  adverse  party  is  still  at  liberty 
to  adduce  the  same  proof.  And  the  possibility  that  the  witness 
may  on  that  ground  decline  to  answer  affords  no  sufficient  reason 
for  not  giving  him  the  opportunity  of  answering  with  a  view  to 
explain  the  circumstances  and  to  exculpate  himself. 

So  strict  is  the  rule  in  relation  to  the  examination  of  a  witness 
as  to  contradictory  statements,  that  a  witness  whose  testimony 
has  been  taken  conditionally  {de  hene  esse),  cannot  be  impeached 
on  the  trial,  by  proving  that  subsequent  to  such  conditional  exam- 
ination he  had  made  statements  inconsistent  with  his  testimony, 
or  had  said  that  what  he  had  sworn  to  was  false.  Before  such 
evidence  can  be  given,  the  witness  must  be  interrogated  in  rela- 
tion to  it.     Stacy  v.  Graham,  14  X.  Y.  492;  S.  C.  3  Duer,  444. 

And  if  a  court  allows  a  witness  to  be  impeached  by  such  a  con- 
tradiction before  the  witness  has  been  interrogated,  it  will  be  er- 
ror, and  the  error  will  not  be  cured  by  afterward  recalling  the 
witness  and  permitting  him  to  explain  his  testimony.  Sprague  v. 
Cadivell,  12  Barb.  516.  Such  an  explanation  would  not,  or  at 
least  might  not,  in  all  cases;  reinstate  the  witness  to  the  same 
standing  with  the  jury  as  he  would  have,  in  case  he  had  been 
permitted  to  make  the  explanation  before  being  contradicted.  An 
explanation  made  afterward  might  be  said  to  be  forced  from  the 
witness,  which  otherwise  would  appear  to  be  frank  and  ingenuous. 

The  reason  of  the  foregoing  rules  applies  as  strongly  to  writ- 
ten as  to  oral  statements  made  by  the  witness ;  and  when  his  evi- 
dence is  sought  to  be  impeached  by  written  statements  alleged 
to  have  been  made  by  him,  the  writing  should  be  first  produced, 


ge:n^eeal  principles.  soss 

so  that  he  may  have  an  opportunity  for  inspection  and  examina- 
tion. Gafney  v.  People,  50  N.  Y.  416.  But  it  has  been  held  that 
where  a  witness  has  made  a  written  sworn  statement  of  facts 
which  contradicts  what  he  has  since  sworn  to  as  a  witness  on  a 
trial,  such  sworn  statement  may  be  put  in  evidence  to  contradict 
his  evidence  and  to  impeach  him,  without  iirst  calling  his  atten- 
tion to  such  statement,  and  interrogating  him  in  relation  to  it. 
Clapp  V.  Wilson,  5  Denio,  285.  The  witness  has  a  right,  however, 
to  explain  the  reason  why  he  made  such  sworn  statement,  and  to 
explain  the  circumstances  under  which  it  was  made,  if  such  expla- 
nation tends  to  show  truth  and  fairness  on  the  part  of  the  wit- 
ness,    lb. 

Such  written  instruments  are  not  made  evidence,  by  merely 
producing  them  and  proving  their  execxition;  to  render  them  evi- 
dence in  the  cause,  they  must  be  read,  or  the  reading  must  be 
expressly  or  impliedly  waived.    Ih. 

It  is  only  when  a  witness  has  stated  facts  differently  from  what 
he  swears,  that  he  can  be  contradicted;  and,  therefore,  it  is  not 
competent  to  show  that  a  witness  has  previously  expressed  an 
opinion  contradictory  to  his  present  opinion  or  statement.  Holmes 
v.  Anderson,  18  Barb.  420;  Elton  v.  Lcurhins,  5  Carr.  &  Payne, 
385.  This  rule,  however,  does  not  seem  to  be  without  exceptions. 
In  one  case  (Patchin  v.  Astor  Mutual  Ins.  Co.  13  JST.  Y.  268),  the 
question  was,  whether  a  certain  steamer  was  seaworthy  or  unsea- 
worthy,  on  account  of  an  alleged  defect  in  the  fire  jackets,  and 
whether  the  vessel  took  fire  from  this  cause.  A  witness  for  the 
plaintiff,  named  Stebbins,  was  on  board  at  the  time  of  the  fire,, 
as  chief  engineer,  and  he  was  competent  to  give  an  opinion  iipon 
the  subject.  He  testified  that  the  vessel  was  seaworthy,  and  his 
evidence  tended  to  show  that  the  fire  did  not  originate  from  such 
defect.  On  his  cross-examination  he  was  asked  whether  he  did  not 
say  on  the  day  of  the  loss,  "My  God !  is  it  possible  that  so  many 
lives  should  be  lost,  when  $500  expended  on  those  water  jackets 
woxild  have  saved  the  whole;"  and  he  denied  any  recollection  of 
using  that  expression,  and  stated  that  he  had  no  such  idea.  It 
was  held  that  the  defendant  might  contradict  this  witness,  by 
showing  that  he  made  such  statement,  for  the  purpose  of  dis- 
crediting him.  The  question  put,  for  the  purpose  of  contradic- 
tion, was  in  this  form:  "Did  Stebbins  say,  my  God!  is  it  pos- 
sible that  boat  has  burned,  when  $500  laid  out  on  the  water 
jackets  would  have  saved  her?"     And  it  was  held  that  the  slight 
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discrepancy  between  the  expression  about  which  he  was  examined 
and  the  one  offered  to  be  proved  was  not  material. 

But  where  a  party  calls  a  witness  and  has  him  sworn  and 
examined,  he  cannot,  for  the  purpose  of  impeaching  the  witness, 
give  evidence  to  show  that  he  has  at  other  times  made  declara- 
tions or  statements  which  are  contradictory  of  those  sworn  to  on 
the  trial.  Thompson  v.  Blanchard,  4  JST.  Y.  303 ;  People  v.  8af- 
ford,  5  Denio,  112. 

It  is  always  competent  to  show  that  a  witness  is  hostile  to  the 
party  against  whom  he  is  called ;  that  he  has  threatened  revenge, 
or  that  a  quarrel  exists  between  them.  A  jury  would  scrutinize 
more  closely  and  doubtingly  the  evidence  of  a  hostile  than  that 
of  an  indifferent  or  a  friendly  witness.  Hence  it  is  always  com- 
petent to  show  the  relations  which  exist  between  the  party  against 
as  well  as  the  one  for  whom  he  was  called.  Starhs  v.  People,  5 
Denio,  106,  108;  William  McShane  Co.  v.  Heilner,  26  Misc. 
720 ;  Newton  v.  Harris,  6  ]S".  Y.  345 ;  Matter  of  Will  of  Smiling, 
136  ]Sr.  Y.  515.  The  hostility  of  a  witness  toward  a  party  against 
whom  he  is  called  may  be  proved  by  any  competent  evidence.  It 
may  be  shown  by  cross-examination  of  the  witness,  or  witnesses 
may  be  called  who  can  swear  to  facts  showing  it  without  first 
examining  the  witness  as  to  his  hostility.  People  v.  Brooks,  131 
K  Y.  321. 

A  party  cannot  bring  evidence  to  confirm  the  character  of  a 
witness  before  the  credit  of  that  witness  has  been  impeached, 
either  upon  cross-examination,  or  by  the  testimony  of  other  wit- 
nesses. People  V.  Gay,  7  IST.  Y.  378 ;  Bracy  v.  Kibbe,  31  Barb. 
273;  Frost  v.  McCargar,  29  Barb.  617;  Hannah  v.  McKellip,  49 
Barb.  342;  Adams  v.  Greenwich  Ins.  Co.  70  N.  Y.  166,  170. 

In  the  case  of  the  People  v.  Gay,  above  cited,  the  witness  had 
stated  on  cross-examination,  that  he  had  been  committed  for  trial 
upon  a  charge  of  perjury,  but  this  was  held  not  to  be  a  suffi- 
cient impeachment  to  authorize  evidence  in  his  behalf  of  general 
good  character,  on  the  ground  that  it  is  a  legal  presumption  that 
the  witness  is  innocent  of  the  charge  made  against  him. 

Evidence  which  merely  goes  to  show  that  the  account  given 
by  a  witness  is  improbable,  to  show  that  the  facts  were  different 
from  the  account  he  has  given,  or  to  show  that  the  witness  had 
made  declarations  hostile  to  the  party  against  whom  he  was  called, 
does  not  amount  to  an  attack  upon  general  character,  which 
will  authorize  the  party  to  call  witnesses  to  show  the  general 
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character  of  the  attacked  witness  to  be  good.  Starks  v.  People,  5 
Denio,  106.  And  see  People  v.  Hulse,  3  Hill,  309 ;  and  Leonori 
V.  Bishop,  4  Duer,  420. 

But  where  the  cross-examination  of  a  witness  is  conducted  in 
a  manner  which  tends  to  impair  his  credibility,  by  showing  that  a 
certain  prosecution  was  the  result  of  a  conspiracy  in  which  the 
witness  was  concerned,  it  is  competent  for  the  party  to  sustain 
his  Avitness  by  evidence  corroborating  his  statements  and  vindi- 
cating his  motives.    Lohman  v.  People,  1  IST.  Y.  380. 

The  rule  that  evidence  to  impeach  a  party  or  witness  may  be 
excluded  unless  it  be  sho^vn  that  the  impeaching  witness  knows 
the  general  reputation  of  the  party  or  witness  sought  to  be  im- 
peached from  the  speech  of  people  who  are  acquainted  with  him 
in  the  community  where  he  resides  or  transacts  business  is  not 
applied  to  witnesses  called  to  establish  or  sustain  character.  Peo- 
ple v.  Seldner,  62  App.  Div.  357,  363;  Nat.  Bank  of  Troy  v. 
Scriven,  63  Hun,  375 ;  Adams  v.  Greenwich  Ins.  Co.  70  IST.  Y. 
166.  Witnesses  may  be  called  to  sustain  the  character  of  a  witness 
sought  to  be  impeached,  although  they  have  never  heard  anything 
about  his  character.  Where  witnesses  who  know  the  person  and 
the  inhabitants  of  the  community  in  which  he  lives  testify  that 
his  character  has  never  been  the  subject  of  discussion,  it  is  strong 
proof,  although  perhaps  of  a  negative  character,  from  which  the 
jury  may  find  that  his  reputation  for  truth  and  veracity  is  un- 
questionably assumed  to  be  good  by  all  who  knew  him.  People  v. 
Davis,  21  Wend.  309;  Hand  v.  Miller,  58  App.  Div.  126. 

Evidence  which  is  given  for  the  purpose  of  sustaining  the 
character  of  a  witness  should  be  as  to  his  character  for  truth  and 
veracity,  and  not  to  his  honesty.  Gurney  v.  Kenny,  2  E.  D. 
Smith,  132.  But  see  People  v.  Seldner,  62  App.  Div.  357,  363. 
An  opinion  that  a  witness  is  honest  can  have  little  weight  against 
his  own  testimony  that  he  had  committed  numberless  larcenies. 
lb.  And  after  the  credit  of  a  witness  has  been  impeached  by  the 
production  of  a  record  of  his  conviction  for  the  crime  of  larceny, 
it  is  competent  for  the  party  calling  him  to  give  evidence  explana- 
tory of  the  conviction,  and  in  favor  of  the  innocence  of  the  witness 
notwithstanding  the  conviction.  Sims  v.  Sims,  75  N.  Y.  466. 
But  where  the  cross-examination  of  a  witness  tends  to  impeach  his 
credibility,  it  is  competent  for  the  party  calling  him,  to  sustain 
him  by  giving  in  evidence  letters  of  the  adverse  party  which  tend 
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to  show  that  the  witness  is  worthy  of  credit.  Stacy  v.  Graham, 
14  X.  Y.  492;  S.  C.  3  Duer,  444. 

When  an  attempt  is  made  to  impeach  a  witness  by  showing  a 
bias  on  his  part  toward  the  party  calling  him,  on  account  of 
relationship,  it  is  competent  for  such  party  to  show  that  he  and 
the  witness  are  at  variance,  and  not  on  good  terms.  Clapp  v. 
Wilson,  5  Denio,  285. 

It  is  no  corroboration  of  the  testimony  of  a  witness  to  show 
that  he  has  previously  made  declarations  out  of  court,  correspond- 
ing with  the  evidence  given  by  him  on  the  trial,  and,  therefore, 
such  declarations  ought  not  to  be  received  in  evidence.  Spellman 
V.  Muehlfeld,  48  App.  Div.  2C2 ;  State  Nat.  Bank  v.  Weed,  39 
App.  Div.  602 ;  Dudley  v.  Bolles,  24  Wend.  465 ;  Smith  v.  SticTc- 
ney,  17  Barb.  489.  And  this  is  the  rule,  even  when  an  attempt  has 
been  made  to  impeach  the  witness  by  showing  that  he  has  made 
contradictory  statements  out  of  court.  Ih.  When  the  character  of 
a  witness  is  impeached  by  general  evidence,  the  party  who  called 
the  witness  is  at  liberty  to  examine  the  impeaching  witnesses  as 
to  the  grounds  of  their  belief.  And  the  impeaching  witnesses  may 
themselves  be  impeached  in  the  same  manner  as  any  other  witness. 

§  36.  Impeaching  a  Party's  Own  Witness. 

It  is  now  proposed  to  inquire  whether  a  party  can  be  allowed 
to  produce  evidence  for  the  purpose  of  disproving  or  impeaching 
the  testimony  of  his  own  witness,  although  such  evidence  should 
have  the  effect  of  throwing  discredit  upon  the  witness. 

It  is  clear  that  a  party  is  not  to  be  sacrificed  to  his  witness ; 
he  is  not  represented  by  him,  nor  ought  he  to  be  identified  with 
him,  or  bound  by  all  he  may  say.  On  the  other  hand,  a  party 
ought  to  be  placed  under  such  restrictions  as  may  be  necessary 
for  preventing  unfair  or  dishonest  practice.  If  a  party  produces 
a  witness,  knowing  him  at  the  'time  to  be  a  man  of  infamous 
character,  and  that  witness,  in  giving  evidence,  disappoints  or 
deceives  him,  he  ought  not  to  be  allowed  to  prove  his  infamy, 
for  the  purpose  of  destroying  the  effect  of  his  evidence.  Know- 
ing the  infamy  of  his  character,  he  had  more  reason  to  suspect 
and  disbelieve,  than  to  trust  him  nor  has  he  any  just  ground  to 
complain  that  his  cause  is  prejudiced  by  false  evidence,  as  he 
could  expect  nothing  less  from  such  a  witness ;  and  he  suffers  not 
unjustly  for  using  a  witness  whom  he  knew  to  be  infamous. 
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But  if  a  party,  not  acting  himself  a  dishonest  part,  is  deceived 
by  his  witness — or  if  a  witness,  professing  himself  a  friend,  turns 
out  an  enemy,  and,  after  promising  proof  of  one  kind,  gives  evi- 
dence directly  contrary — is  the  party  to  be  restrained  from  laying 
the  true  state  of  the  case  before  the  court?  The  common  sense 
of  mankind  might  be  expected  to  answer  this  proposition  in  the 
negative,  and  to  decide  that  the  true  state  of  the  case  should  be 
made  known.  Further,  if  a  witness,  Avhether  from  mistake,  from 
ignorance,  or  from  design,  gives  evidence  unfavorable  to  the 
party  who  calls  him,  is  the  party  to  be  restrained  from  calling 
other  witnesses  to  prove  facts  different  from  those  which  he  has 
represented  ?  All  must  agree  that  such  proof  of  a  different  state 
of  facts  ought  to  be  allowed.  So,  for  such  purpose,  a  party  may 
contradict  his  own  witness.  DeNoyelles  v.  Delaware  Insurance 
Co.  of  Philadelphia,  138  N.  Y.  Supp.  855.  The  general  rule  is, 
that  a  party  calling  a  witness  is  generally  precluded  from  im- 
peaching his  general  reputation  for  truth,  and  may  not  impugn 
his  credibility  by  general  evidence;  but  is  not  precluded  from 
proving  the  truth  of  any  particular  fact  by  any  other  competent 
testimony  in  direct  contradiction  to  what  such  witness  may  have 
testified,  not  only  where  the  witness  was  innocently  mistaken,  but 
even  where  the  evidence  may  collaterally  have  the  effect  of  show- 
ing that  he  was  generally  unworthy  of  belief.  Gray  v.  BrooMyn 
Heights  R.  R.  Co.  72  App.  Div.  424. 

But  in  the  first  place,  it  is  to  be  remembered  that  it  is  an 
established  rule  that  a  party  shall  never  be  permitted  to  produce 
general  evidence  to  discredit  his  own  witness ;  for  that  would  be 
to  enable  him  to  destroy  the  witness  if  he  spoke  against  him,  and 
to  make  him  a  good  witness  if  he  spoke  for  him,  with  the  means 
in  his  hand  of  destroying  his  credit  if  he  spoke  against  him.  So, 
a  party  cannot  impeach  his  own  witness,  who  has  given  material 
evidence  in  his  behalf,  although  he  is  subsequently  called  as  a  wit- 
ness for  the  adverse  party,  either  by  general  evidence  or  by  proof 
of  contradictory  statements  out  of  court.  O'Dougherty  v.  Postal 
Telegraph  Cable  Co.  113  App.  Div.  636,  and  numerous  cases  there 
cited. 

Where  a  party  calls  a  witness  he  must  regard  him  as  credible, 
although  he  is  not  prevented  from  showing  by  other  testimony 
that  the  facts  were  different  from  the  statements  in  his  testimony, 
and  his  evidence  must  be  accepted  as  controlling  unless  there  is 
other  evidence  from  which  it  can  be  found  that  the  fact  is  other- 
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■wise  than  as  testified  to  by  him.  Wendell  v.  Leo,  195  IST.  Y.  76. 
The  meaning  of  the  rule  is,  that  a  party,  after  producing  a  wit- 
ness, cannot  prove  him  to  be  of  such  general  bad  character  as  would 
render  him  unworthy  of  credit.  Thompson  v.  Blancha-rd,  4  'N.  Y. 
303,  311;  Craft  v.  Brandow,  61  App.  Div.  247;  Williams  v.  Bar- 
geant,  46  JST.  Y.  481;  Polloch  v.  Pollock,  71  N.  Y.  137.  jSTor  can 
the  party  producing  a  witness  be  permitted  to  prove  that  such  wit- 
ness has,  at  another  time,  made  declarations  or  statements  con- 
tradictory to  the  statements  to  which  he  testified,  for  the  purpose 
of  affecting  his  credibility  as  a  witness.     Thompson  v.  Blanchard, 

4  ]Sr.  Y.  303;  Hunt  v.  Fish,  4  Barb.  324;  Coulter  v.  American 
Merchant's  Union  Express  Co.  56  N.  Y.  585;  People  v.  Safford, 

5  Denio,  112 ;  Fall  Brook  Coal  Co.  v.  Hewson,  158  K  Y.  150, 
152. 

A  witness  may  not  be  impeached  or  discredited  by  showing  on 
his  cross-examination  or  in  any  other  way  that  he  has  been  in- 
dicted. An  indictment  is  a  mere  acciisation,  and  raises  no  pre- 
sumption of  guilt.  It  is  purely  hearsay,  for  it  is  the  conclusion 
or  opinion  of  a  body  of  men  based  on  ex  parte  evidence.  The 
rule  applies  to  criminal  actions  as  well  as  civil,  and  to  all  wit- 
nesses whether  parties  or  not.  People  v.  Morrison,  195  K^.  Y. 
116 ;  People  v.  Crapo,  76  IST.  Y.  288.  A  party  may  not  impeach 
his  own  witness  by  extracts  from  a  memorandum  he  has  made  con- 
tradicting his  testimony  at  the  trial.  Berkotvsky  v.  Neiv  York 
City  By.  Co.  127  App.  Div.  544.  But  it  is  always  competent  to 
show  that  a  witness  made  statements,  oral  or  written,  either  before 
or  after  he  testified,  which  are  inconsistent  with  his  testimony. 
Novogrucky  v.  Brooklyn  Heights  Railroad  Co.  125  App.  Div. 
715.  The  rule,  however,  that  declarations  of  a  witness  incon- 
sistent with  his  present  testimony  is  not  admissible  to  discredit 
him  unless  his  attention  is  called  to  the  declarations,  does  not  ap- 
ply where  the  party  is  the  witness.  Euemer  v.  Clark,  121  App. 
Div.  231.  The  limitations  of  the  rule  which  forbids  a  party  to 
impeach  his  own  witness  are  well  settled.  He  may  not  thereafter 
introduce  witnesses  to  prove  that  the  general  reputation  of  his 
witness  is  bad  and  that  he  is  unworthy  of  credit,  nor  can  he  prove 
statements  made  out  of  court  in  contradij^tion  of  his  testimony  on 
the  stand,  and  he  cannot  contradict  him  as  to  collateral  facts.  But 
he  may  prove  by  competent  testimony  that  the  facts  material  to 
the  issue  are  the  exact  reverse  of  those  testified  to  by  his  witness, 
and  may  ask  the  jury  to  disbelieve  his  statement  and  credit  that 
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of  the  later  witnesses.  Koester  v.  Rochester  Candy  WorJcs,  194 
N.  Y.  92. 

The  rule  that  a  party  cannot  impeach  his  own  witness  is  ap- 
plicable in  three  cases  only,  viz.:  (1)  the  calling  of  witnesses  to 
impeach  the  general  character  of  the  witness;  (2),  the  proof  of 
prior  contradictory  statements  by  him;  and  (3),  a  contradiction 
of  the  witness  by  another  where  the  only  effect  is  to  impeach  and 
not  to  give  any  material  evidence  upon  any  issue  in  the  case.  Laiv- 
rence  v.  Barker^  5  Wend.  301,  305 ;  People  v.  Safford,  5  Denio, 
112;  Coulter  v.  American  Merchants'  Union  Express  Co.  56 
N.  Y.  585  ;  Becker  v.  Koch,  104  E".  Y.  394. 

If  either  party  to  an  action  calls  his  adversary  as  a  witness,  he 
will  be  bound  by  the  same  rules  which  apply  to  other  witnesses ; 
and  he  cannot  impeach  the  general  character  of  such  witness,  nor 
show  that  he  has  made  contradictory  statements.  PicTcard  v.  Col- 
lins, 23  Barb.  444. 

It  is  reversible  error  to  confront  and  discredit  one's  own  wit- 
ness by  the  introduction  of  prior  contradictory  vsrritten  statements, 
except  when  the  witness  is  the  adverse  party.  Power  v.  Brooklyn 
Heights  Railroad  Co.  157  App.  Div.  400.  Under  the  Code  of 
Civil  Procedure,  section  838,  a  party  calling  an  adverse  party 
as  a  witness  is  permitted  to  rebut  his  testimony  by  that  of  other 
witnesses.  Greenbaum  v.  Greenfield,  114  N.  Y.  Supp.  832.  One 
of  two  defendants,  having  called  the  other  as  a  witness,  is  bound 
by  his  testimony,  and  the  rule  obtaining  in  case  he  had  been  called 
by  plaintiff  that  his  credibility  would  be  for  the  jury  does  not 
apply  as  between  the  defendants.  Haas  v.  Zimmerman,  79  JST. 
Y.  Supp.  304;  Hankinson  v.  VanTine,  152  N.  Y.  20. 

The  cross-examination  of  a  witness  does  not,  as  a  general  rule, 
make  him  the  witness  of  the  cross-examining  party,  so  as  to  pre- 
vent him  from  impeaching  the  witness.  And  where  a  witness  for 
the  plaintiff  was  cross-examined  by  the  defendant,  and  the  cross- 
examination  suspended,  and  then  renewed  after  the  plaintiff  had 
rested,  and  he  was  then  re-examined  by  the  plaintiff,  and  again 
cross-examined  by  the  defendant,  this  was  held  not  to  preclude 
the  defendant  from  impeaching  the  general  character  of  the  wit- 
ness, and  from  showing  that  he  had  made  contradictory  state- 
ments. Mattice  v.  Allen,  33  Barb.  543.  And  see  People  v.  Moore, 
15  Wend.  419.  But  if  the  cross-examination  relates  to  entirely 
new  matter,  or  if  the  party  entitled  to  cross-examine  a  witness 
calls  him  subsequently  to  prove  new  matter  on  his  own  side,  it 
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may  be  that  he  will  so  far  make  the  witness  his  own  as  not  to  be 
permitted  to  impeach  his  general  character.  It.  Where,  upon  the 
trial  of  a  criminal  indictment,  the  credibility  of  the  defendant  as 
a  witness  was  assailed  by  compelling  him  to  give  testimony  upon 
his  cross-examination,  which,  although  competent  for  purposes  of 
impeachment  was  collateral  to  the  main  issue,  the  prosecution  at 
whose  instance  the  collateral  evidence  was  elicited,  is  bound  there- 
by, and  has  no  right  to  contradict  it.  People  v.  DeGarmo,  179  X. 
T.  130,  and  cases  cited. 

If  a  party  who  has  called  and  sworn  a  witness  execuses  him 
before  he  has  been  asked  any  material  question,  this  will  not  make 
him  his  witness  so  as  to  preclude  him  from  thereafter  impeaching 
his  credibility  by  contradicting  him  in  case  he  subsequently  gives 
material  testimony  in  behalf  of  the  opposite  party.  Fall  Brook- 
Coal  Co.  V.  Hewson,  158  X.  Y.  150. 

When  a  party  is  under  the  necessity  of  calling  a  witness  for 
the  purpose  of  satisfying  the  formal  proof  which  the  law  in  some 
cases  requires,  he  is  not  precluded  from  impeaching  such  a  wit- 
ness. And  for  that  reason,  a  party  may  impeach  a  subscribing 
witness,  whom  he  has  been  compelled  to  introduce  as  a  witness. 
Dennett  v.  Dow,  5  Shepley,  19;  Shorey  v.  Ilussey,  32  'Me.  579. 
And  see  Greenough  v.  Eccles,  5  J.  Scott  IST.  S.  807,  note  and  cases 
cited. 

And  when  a  witness  by  surprise  gives  evidence  against  the 
party  who  called  him,  that  party  will  not  be  precluded  from 
proving  his  case  by  other  witnesses ;  for  it  would  be  contrary  to 
justice  that  the  treachery  of  a  witness  should  exclude  a  party 
from  establishing  the  truth  by  the  aid  of  other  testimony.  When 
a  party  is  thus  surprised  by  the  statements  of  his  own  witness, 
and  he  calls  other  witnesses  to  contradict  him  as  to  particular 
facts,  it  does  not  follow  from  necessity  that  the  whole  of  the  evi- 
dence of  the  contradicted  witness  is  to  be  rejected.  The  whole 
matter  is  a  question  for  the  jury.    Bradley  v.  Eicardo,  8  Bing.  57. 

A  party  is  not  precluded  from  giving  evidence  to  matters  in 
issue  between  the  parties  in  any  case  merely  because  it  contra- 
dicts his  own  witness.  If  the  testimony  offered  is  material,  and 
goes  to  the  very  facts  in  issue,  it  is  competent,  although  it  should 
contradict  every  other  witness  whom  the  party  has  examined. 
The  rule  prohibits  a  contradiction  which  is  attempted  for  the  mere 
purpose  of  impeachment  of  the  party's  own  witness,  or  where  the 
matter  sought  to  be  contradicted  is  collateral  only,  and  not  going 
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to  the  issue.  Parsons  v.  Suydam,  3  E.  D.  Smith,  276,  282,  283 ; 
Pichard  v.  Collins,  23  Barb.  444,  pi.  5. 

A  party  calling  a  witness  is  not  bound  by  his  testimony  in  all 
its  parts.  He  may,  if  he  is  able,  satisfy  the  court  or  jury,  from 
the  facts  and  circumstances  stated  by  the  witness  himself,  that 
the  witness  is  mistaken  in  some  of  his  statements  or  conclusions, 
while  he  is  correct  in  the  others.  Keutgen  v.  Paries,  2  Sandf.  60, 
67.  When  a  witness  is  cross-examined  as  to  collateral  matters,  for 
the  purpose  of  affecting  his  credit,  his  answers  in  relation  to  such 
matters  are  conclusive.  But  when  the  questions  relate  to  mat- 
ters which  are  material  to  the  issues,  his'  answers  are  not  conclu- 
sive, even  though  the  evidence  came  out  on  cross-examination,  and 
he  may  be  contradicted  by  other  witnesses.  Mills  v.  Camly,  1 
Bosw.  160.  Where  a  defendant  is  sworn  as  a  witness  in  his  own 
behalf  on  trial  for  embezzlement,  denying  intent  to  defraud,  he 
cannot  complain  if  on  cross-examination  he  is  asked  why,  when 
examined  before  a  referee  in  bankruptcy  regarding  the  same  trans- 
action, he  refused  to  answer  on  the  ground  that  his  answer  would 
incriminate  him,  for  he  had  opened  the  door  to  any  cross-examin- 
ation legitimately  bearing  on  the  subject.  People  v.  Meadows, 
136  App.  Div.  226,  citing  People  v.  HinJcsman,  192  K  Y.  421. 

The  justice  has  a  discretion  as  to  the  number  of  witnesses  to 
be  called  for  the  purpose  of  impeaching  a  witness.  Oreen  v. 
Brown,  3  Barb.  120 ;  Notion  v.  Moses,  3  Barb.  31,  35.  A  reason- 
able number  ought  to  be  allowed  on  each  side;  and  five  or  six 
witnesses  on  each  side  would  ordinarily  be  a  reasonable  number. 
Ih.  If  the  circumstances  of  the  case  require  it,  the  court  will  of 
course  allow  the  examination  of  a  larger  number.    Ih. 

§  37.  Duty  of  a  Jury  in  Weighing  Evidence. 

A  jury  taken  from  the  body  of  the  community  may  well  be 
presumed  to  be  possessed  of  such  knowledge  and  experience,  de- 
rived from  their  intercourse  with  society,  as  will  peculiarly  fit 
them  for  the  determination  of  all  dispiited  facts  arising  out  of  the 
ordinary  transactions  of  life. 

It  must,  however,  be  recollected,  that  jurors,  unaccustomed  as 
they  usually  are  to  judicial  investigations,  require,  in  complicated 
cases,  all  the  aid  which  can  be  derived  from  the  arguments  of 
counsel,  and  from  the  experience  and  penetration  of  the  court,  to 
direct  their  attention  to  the  essential  points,   and  enable  them 


2094  GENEKAL  PEINCIPLES. 

to  arrive  at  a  just  conclusion.  When  a  jury  is  called,  the  law,  in 
its  wisdom,  ultimately  relies  upon  their  integrity  and  understand- 
ing, but  it,  nevertheless,  anxiously  prepares  the  way  for  a  correct 
conclusion,  by  excluding  from  their  consideration  all  such  evi- 
dence as  is  likely  to  embarrass,  mislead,  or  prejudice  them  in 
the  course  of  their  inquiry.  So  far  the  law  proceeds  by  certain 
and  definite  rules.  Much  yet  remains  to  be  done  of  a  nature  which 
cannot  be  defined ;  and  when  a  justice  assumes  to  charge  a  jury,  as 
he  very  properly  may,  if  he  chooses,  there  will  be  difiiculties  enough 
to  tax  his  abilities.  To  divest  a  case  of  all  its  legal  incumbrances ; 
to  resolve  a  complicated  mass  of  evidence  into  its  most  simple 
elements ;  to  exhibit  clearly  the  connection,  bearing,  and  import- 
ance of  its  distinct  and  separate  parts,  and  their  combined  tend- 
ency and  eflect,  stri]3ped  of  every  extrinsic  and  superfluous  con- 
sideration, which  might  otherwise  embarrass  or  mislead;  and  to 
do  this  in  a  manner  suited  to  the  comprehension  and  understand- 
ing of  an  ordinary  jury,  is  one  of  the  most  arduous  as  well  as 
the  most  important  duties  incident  to  the  judicial  office. 

There  is,  perhaps,  no  instance  in  which  the  natural  and  the 
acquired  powers  of  the  mind  are  more  strikingly  and  beneficially 
exerted  than  in  a  court  of  justice,  where  a  confused  mass  of  evi- 
dence relating  to  an  intricate  case  is,  by  the  effort  of  a  vigorous, 
acute  and  comprehensive  mind,  reduced  into  regularity  and  order. 

The  law,  to  use  an  ordinary  phrase,  has  no  scales  wherein  to 
weigh  the  different  degrees  of  probability,  still  less  to  ascertain 
what  weight  of  evidence  shall  amount  to  absolute  proof  of  any 
disputed  fact.  Its  business  is  to  define,  to  distinguish,  and  to 
apply  legal  consequences  to  ascertain  facts;  but  whether  a  fact 
is  probable  or  improbable,  true  or  false,  admits  of  no  legal  defini- 
tion or  test.  The  principles  on  which  the  investigation  or  ascer- 
tainment of  truth  depend  are  fixed  and  invariable,  however  the 
particular  process  prescribed  by  different  systems  of  law  for  the 
purpose  of  investigation  may  vary. 

As  the  power  of  discriminating  between  truth  and  falsehood 
depends  rather  upon  the  exercise  of  an  experienced  and  intelli- 
gent mind  than  upon  the  application  of  artificial  and  technical 
rules,  the  law  has  delegated  this  important  office  to  a  jury  of  the 
country,  whenever  either  of  the  parties  choose  to  call  one.  If  no 
jury  is  called,  the  justice  takes  the  place  of  a  jury,  and  he  is 
governed  by  the  same  legal  rules  which  apply  to  a  jury  trial. 

One  supposed  advantage,  which  arises  from  a  trial  by  jury,  is 
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that  this  mode  of  trial  excludes  a  number  of  technical  and  arti- 
ficial rules  and  distinctions,  which,  but  for  the  complete  and 
absolute  separation  of  law  from  fact,  would  be  sure  to  arise. 
Were  the  decision  of  facts  to  be  constantly  referred  to  the  same 
individual,  the  frequent  occurrence  of  similar  combinations  of 
facts  would  tempt  him  to  frame  general  and  artificial  rules,  which, 
when  they  were  applicable,  would  save  mental  exertion  in  par- 
ticular instances ;  and  perhaps  a  laudable  wish  to  decide  con- 
sistently, and  that  fondness  for  generalizing,  which  is  incident  to 
every  reflecting  mind,  would  tend  to  the  same  point,  and  would 
lead  to  refined  and  subtle  distinctions.  A  juror,  on  the  contrary, 
called  on  to  discharge  his  duty  but  seldom,  possesses  neither  in- 
clination nor  opportunity  to  generalize  and  refine.  Unfettered, 
therefore,  by  technicalities,  he  decides  according  to  the  natural 
weight  and  force  of  the  evidence. 

Although  all  questions  of  pure  fact  belong  peculiarly  to  the 
province  of  a  jury,  who  are  to  be  guided  in  their  decision  by 
their  conscientious  judgment  and  belief,  yet  it  is  to  be  recollected 
that  in  many  instances  the  effect  of  particular  evidence  is  the 
subject  of  legal  definition  and  cog-nizance,  as  in  the  case  of  legal 
presumptions  resulting  from  particular  facts. 

It  will  be  proper,  therefore,  in  the  first  place,  briefly  to  inquire 
to  what  extent  a  jury  is  restrained  by  legal  rules ;  and  in  the  next 
place,  to  make  some  general  observations  on  the  natural  force  and 
weight  of  evidence. 

"With  a  view  to  the  first  consideration,  that  is,  how  far  the  law 
itself  interferes  as  to  the  force  or  measure  of  evidence,  it  is  to  be 
recollected,  that  except  in  the  few  instances  when  a  jury  deter- 
mine by  the  actual  evidence  of  their  senses,  all  evidence  is  either, 
first,  direct;  that  is,  where  the  witnesses  state  or  depose  to  facts 
of  which  they  have  had  actual  knowledge ;  or,  secondly,  it  is  in- 
direct; and  indirect  evidence  is  either  artificial  or  natural.  Arti- 
ficial, where  the  law,  by  arbitrary  appointment,  annexes  to  par- 
ticular evidence  a  force  or  efficacy  beyond  that  which  naturally 
belongs  to  it;  as  in  the  case  of  records,  which,  for  the  sake  of 
public  convenience,  are  usually  made  final  and  conclusive  evi- 
dence of  the  facts  recorded.  So  in  all  instances  of  legal  pre- 
sumptions, whether  they  are  absolute  and  conclusive,  or  whether 
they  are  mere  presumptions  which  are  operative  only  until  they 
are  rebutted  by  contrary  proof.  So  of  cases  in  which  such  arti- 
ficial evidence  may  be  of  a  conventional  nature,  as  where  the  par- 
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ties  bj'  deed  or  other  written  agreement  constitute  the  particular 
instrument  to  be  the  expositor  of  their  intentions,  and  the  legal 
memorial  of  the  facts  which  it  contains. 

In  these  and  some  other  instances,  the  law  prescribes  the  ex- 
tent to  which  the  evidence  shall  operate;  and  in  these  and  all 
other  eases,  where  a  rule  of  law  intervenes,  a  jury  is  bound  by 
that  rule  of  law,  even  though  it  is  in  opposition  to  their  own  con- 
clusion as  to  the  truth  of  the  fact  drawn  from  all  the  circum- 
stances. Or,  secondly,  the  evidence  is  purely  natural,  where  the 
jury  decide  according  to  the  natural  weight  and  effect  of  the  cir- 
cumstances, either  by  the  aid  of  experience,  when  former  ex- 
perience supplies  such  natural  presumptions,  or  by  the  aid  of  rea- 
son exercised  upon  the  circumstances  or  by  the  joint  and  united 
aid  of  experience  and  reason. 

Juries  are  bound  by  all  the  rules  and  presumptions  of  law  as 
far  as  they  apply;  they  are  to  confine  themselves  strictly  to  the 
matters  put  in  issue  by  the  pleadings;  they  are  bound  by  the  ad- 
missions of  the  parties  upon  the  record,  and  by  all  estoppels  which 
in  point  of  law  conclude  the  parties.  They  are  also  bound  to 
give  proper  legal  effect  to  all  instruments  established  by  com- 
petent evidence,  and  to  notice  all  matters  which  are  judicially 
noticed  by  the  court.  They  are  to  be  governed  by  the  order  of 
proof  which  the  law  prescribes,  and  their  verdict  must  be  founded 
on  the  evidence  adduced  in  the  cause.  It  is  now  perfectly  settled 
that  a  juror  cannot  give  a  verdict  founded  on  his  own  private 
knowledge,  for  it  could  not  be  known,  in  that  case,  whether  the 
verdict  was  according  to  the  evidence,  or  against  it;  and  besides, 
it  is  very  possible  that  the  private  grounds  of  belief  might  not 
amoimt  to  legal  evidence.  And  if  such  evidence  were  to  be  pri- 
vately given  by  one  juror  to  the  rest,  it  would  want  the  sanction 
of  an  oath,  and  the  juror  would  not  be  subject  to  cross-examina- 
tion. If,  therefore,  a  juror  knows  any  fact  material  to  the  issues, 
he  ought  to  be  sworn  as  a  witness,  and  he  is  then  liable  to  a 
cross-examination  like  other  witnesses ;  and  if  he  privately  states 
such  facts  to  the  other  jurors,  it  will  be  a  good  ground  for  a  new 
trial. 

It  sometimes  happens  that  evidence  is  admitted  for  one  pur- 
pose, while  it  is  not  competent  evidence  for  another  purpose.  Or 
it  is  sometimes  admitted  as  against  one  party,  while  it  is  not  com- 
petent evidence  against  the  other  parties.     In  all  such  cases  the 
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jury  is  bound  to  apply  the  evidence  so  far  only  as  it  is  legally  ap- 
plicable. 

Suppose  the  case  of  an  action  against  two  defendants  for  the 
recovery  of  a  demand  which,  it  is  claimed,  is  barred  by  the  stat- 
ute of  limitations.  If  there  is  evidence  of  a  new  promise,  or  of  a 
payment  by  one,  such  promise  or  payment  is  no  evidence  as  against 
the  other.  So  if  two  persons  are  tried  together  for  a  criminal 
offense,  a  confession  made  by  one  which  criminates  the  other  is 
not  evidence  except  as  against  the  party  confessing. 

Previous  to  the  remarks  which  will  be  made  on  the  force  and 
weight  of  evidence,  whether  direct  or  circumstantial,  it  is  to  be 
observed  that  the  measure  of  proof  sufficient  to  warrant  the  ver- 
dict of  a  jury  varies  much,  according  to  the  nature  of  the  case. 

Evidence  which  satisfies  the  minds  of  the  jury  of  the  truth  of 
the  fact  in  dispute,  to  the  entire  exclusion  of  every  reasonable 
doubt,  constitutes  full  proof  of  the  fact.  Absolute,  mathematical, 
or  metaphysical  certainty  is  not  essential,  and  in  the  course  of 
judicial  investigations  would  be  usually  unattainable. 

Even  the  most  direct  evidence  can  produce  nothing  more  than 
such  a  high  degree  of  probability  as  amounts  to  moral  certainty. 
From  the  highest  degree  it  may  decline,  by  an  infinite  number  of 
gradations,  until  it  produces  in  the  mind  nothing  more  than  a 
mere  preponderance  of  assent  in  favor  of  a  particular  fact. 

The  distinction  between  full  proof  and  mere  preponderance  of 
evidence  is,  in  its  application,  very  important.  In  all  criminal 
cases  whatsoever,  it  is  essential  to  a  verdict  of  condemnation,  that 
the  guilt  of  the  accused  should  be  fully  proved;  neither  a  mere 
preponderance  of  evidence,  nor  any  weight  of  preponderant  evi- 
dence, is  sufficient  for  the  purpose,  unless  it  generates  full  belief 
of  the  fact,  to  the  exclusion  of  all  reasonable  doubt. 

But  in  many  cases  of  a  civil  nature,  where  the  right  is  dubious, 
and  the  claims  of  the  contesting  parties  are  supported  by  evi- 
dence nearly  equipoised,  a  mere  preponderance  of  evidence  on 
either  side  may  be  sufficient  to  turn  the  scale.  But  even  where 
the  contest  is  as  to  civil  rights  only,  a  mere  preponderance  of  evi- 
dence, such  as  would  induce  a  jury  to  incline  to  the  one  side 
rather  than  to  the  other,  is  frequently  insufficient.  And  it  is  so 
in  all  cases  in  which  it  falls  short  of  fully  disproving  a  legal  right 
once  admitted  or  established,  or  of  rebutting  a  presumption  of 

law. 

One  who  seeks  to  charge  another  with  a  debt  must  do  so  by 
132 
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full  and  satisfactory  proof;  and,  on  the  other  hand,  when  a  debt 
has  once  been  established  by  competent  proof,  the  debtor  cannot 
discharge  himself  but  by  full  proof  of  its  satisfaction. 

Again,  where  the  law  raises  a  presumption  in  favor  of  the  fact, 
the  contrary  must  be  fully  proved,  or  at  least  such  facts  must  be 
proved  as  are  sufficient  to  raise  a  contrary  and  stronger  presump- 
tion. 

Another  distinction  which  requires  notice  is  that  between  prima 
facie  and  conclusive  evidence.  Prima  facie  evidence  is  that  which, 
not  being  inconsistent  with  the  falsity  of  the  hypothesis,  never- 
theless raises  such  a  degree  of  probability  in  its  favor  that  it  must 
prevail,  if  it  is  accredited  by  the  jury,  unless  it  is  rebutted  or  the 
contrary  proved. 

Conclusive  evidence,  on  the  other  hand,  is  that  which  excludes, 
or  at  least  tends  to  exclude,  the  possibility  of  the  truth  of  any 
other  hypothesis  than  the  one  attempted  to  be  established.  All 
evidence  is  weak  or  strong,  by  comparison.  In  civil  actions,  slight 
evidence  of  right  or  title  is  sufficient,  as  against  a  stranger  ^vho 
possesses  no  color  of  title.  Thus  the  mere  possession  of  goods 
by  one  who  has  found  them  is  evidence  of  property,  as  against 
a  wrongdoer,  in  an  action  for  their  conversion;  and  so  the  mere 
occupation  of  land,  however  recent,  will  enable  the  occupier  to 
maintain  trespass  against  a  stranger. 

The  evidence  to  be  weighed  by  a  jury,  or  by  a  court  sitting  in 
their  place,  consists  either  in:  first,  the  direct  testimony  of  wit- 
nesses; or,  secondly,  indirect  or  circumstantial  evidence;  or, 
thirdly,  in  both,  either  united  or  opposed  to  each  other.  The 
nature  and  force  of  such  evidence  may  be  considered  either  sepa- 
rately or  in  conflict. 

First,  as  to  the  direct  testimony  of  witnesses.  The  credit  due 
to  the  testimony  of  witnesses  depends  upon :  1st,  their  integrity 
and  honesty;  2d,  their  ability;  3d,  their  number,  and  the  con- 
sistency of  their  testimony ;  4th,  the  conformity  of  their  testimony 
with  experience ;  and,  5th,  the  coincidence  of  their  testimony  with 
collateral  circumstances. 

1st.  Their  integrity.  A  witness,  to  be  trustworthy,  must  be 
both  willing  and  able  to  declare  the  truth.  His  credibility  is 
founded,  in  the  first  instance,  upon  experience  of  human  veracity, 
from  which  the  law  presumes  that  a  disinterested  witness,  who 
delivers  his  testimony  under  the  sanction  of  an  oath,  and  under 
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the  peril  of  the  temporal  punishments  due  to  perjury,  will  speak 
the  truth. 

A  witness  of  depraved  and  abandoned  character  may  not  be 
unworthy  of  credit,  where  it  appears  that  there  is  not  the  slightest 
motive  or  inducement  for  misrepresentation;  for  there  is  a  natural 
tendency  to  declare  the  truth,  which  is  never  wholly  eradicated, 
even  from  the  most  vicious  minds;  and  the  danger  of  detection 
and  the  risk  of  temporal  punishment  may  operate  as  restraints 
upon  the  most  unprincipled,  even  where  motives  for  veracity  of 
a  higher  character  or  nature  are  entirely  wanting. 

But  it  is  to  be  remarked,  that  it  is  difficult  to  detect  the  motives 
yhich  may  infliience  a  depraved  and  corrupted  mind;  and  hence 
it  is  for  the  jury  to  consider  whether  the  apparent  want  of  motive 
to  deceive  is  sufficient  to  give  credit  to  an  exceptionable  witness, 
and  whether  some  assurance  of  the  actual  absence  of  such  a  motive 
is  not  necessary  to  warrant  them  in  placing  confidence  in  such 
a  witness. 

It  frequently  happens  that  a  witness  labors  under  some  influ- 
ence, arising  from  natural  affection,  near  connection,  or  mere 
expectation  of  contingent  benefit  or  evil,  which  may  afford  a  strong 
temptation  to  perjury.  In  these,  as  in  so  many  other  cases,  it  is 
for  the  jtiry  to  estimate  the  degree  of  influence  by  which  the  testi- 
mony of  a  witness  is  likely  to  be  corrupted,  and  to  determine 
whether,  under  all  the  circumstances,  he  is  the  witness  of  truth. 

In  arriving  at  this  conclusion,  a  consideration  of  the  demeanor 
of  the  witness  upon  the  trial,  and  of  the  manner  of  giving  his 
evidence,  both  in  chief  and  upon  cross-examination,  is  oftentimes 
not  less  material  than  the  testimony  itself.  An  overforward  and 
hasty  zeal,  on  the  part  of  the  witness,  in  giving  testimony  which 
will  benefit  the  party  whose  ^^-itness  he  is;  his  exaggeration  of 
circumstances ;  his  reluctance  in  giving  adverse  evidence ;  his  slow- 
ness in  answering ;  his  evasive  replies ;  his  affectation  of  not  hear- 
ing or  not  understanding  the  question,  for  the  purpose  of  gaining 
time  to  consider  the  effect  of  his  answer ;  precipitancy  in  answer- 
ing, without  waiting  to  hear  or  to  understand  the  nature  of  the 
question;  his  inability  to  detail  any  circumstances  wherein,  if 
his  testimony  were  untrue,  he  would  be  open  to  contradiction ;  or 
his  forwardness  in  minutely  detailing  those  where  he  knows  con- 
tradiction to  be  impossible ;  an  affectation  of  indifference,  are  all, 
to  a  greater  or  less  extent,  obvious  marks  of  insincerity. 

On  the  other  hand,  his  promptness  and  frankness  in  answering 
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questions,  without  regard  to  consequences,  and  especially  his  un- 
hesitating readiness  in  stating  all  the  circumstances  attending  the 
transaction,  by  which  he  opens  a  wide  field  for  contradiction  if 
his  testimony  is  false,  are,  as  well  as  numerous  others  of  a  similar 
nature,  strong  internal  indications  of  his  sincerity.  The  means 
thus  afforded  by  a  viva  voce  examination,  of  judging  of  the  credit 
due  to  witnesses,  especially  where  their  statements  are  in  conflict, 
are  of  incalculable  advantage  in  the  investigation  of  truth,  and 
they  not  unfrequently  supply  the  only  true  test  by  which  the  real 
character  of  the  witnesses  can  be  appreciated. 

2d.  Their  ability.  The  ability  of  a  witness  to  speak  the  truth 
must  of  course  depend  on  the  opportunities  which  he  has  had  of 
observing  the  facts,  the  accuracy  of  his  powers  of  discerning, 
and  the  faithfulness  of  his  memory  in  retaining  the  facts  once 
observed  and  known. 

Where  a  witness  testifies  to  a  fact,  which  is  wholly  or  partially 
the  result  of  reason  upon  particular  circumstances,  it  is  obvious 
that  the  reasons  of  the  witness  for  drawing  that  conclusion  are 
of  the  most  essential  importance,  for  the  purpose  of  ascertaining 
whether  his  conclusion  was  a  correct  one,  although  it  should  be 
borne  in  mind  that  the  reasons  which  a  witness  gives  for  his  be- 
lief are  those  which  occur  to  him  upon  his  examination,  and 
are  frequently  different  from  those  which  actually  produced  his 
belief  or  conviction. 

li  These  observations  apply  with  peculiar  force  to  all  questions 
of  skill  and  science,  and  even  to  many  of  mere  ordinary  fact; 
thus,  where  a  witness  is  called  to  state  that  another  witness  is 
not  to  be  believed  upon  his  oath,  his  grounds  for  arriving  at  that 
conclusion  are  of  the  highest  importance.  Where,  on  the  other 
hand,  a  witness  states  the  impression  on  his  senses,  by  any  sub- 
ject-matter of  frequent  experience,  his  reasons  are  of  little  weight; 
for  he  will  frequently  assign  a  bad  reason  where  his  knowledge 
is  certain. 

The  probability  that  the  witness  had  originally  a  clear  percep- 
tion of  the  facts  and  their  circumstances  is  strengthened  and  con- 
firmed by  the  consideration,  that  they  were  of  such  a  nature  as 
were  likely  to  attract  his  attention. 

On  the  other  hand,  it  is  diminished  by  the  consideration  that 
the  transaction  was  remote,  and  such  as  was  not  likely  to  excite 
notice  or  observation.  Such  considerations  operate  strongly  where 
detailed  evidence  is  given  of  oral  declarations,  after  the  lapse  of  a 
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considerable  interval  of  time.  Every  man's  experience  teaches  him 
how  fallible  and  treacherous  the  human  memory  in  such  cases  is. 
In  its  freedom  from  this  defect  consists  one  great  excellence  of 
written  or  documentary  evidence,  and  its  main  superiority  over 
that  which  is  merely  oral;  and  on  this  principle  it  is,  that  the 
law,  out  of  policy,  frequently  deems  mere  oral  evidence  too  weak, 
and  requires  a  written  voucher  to  prove  the  fact. 

Of  all  kinds  of  evidence,  that  of  extra-judicial  and  casual  dec- 
larations is  the  weakest  and  most  unsatisfactory.  Such  words 
are  often  spoken  without  serious  intention,  and  they  are  always 
liable  to  be  mistaken  and  misremembered ;  and  their  meaning  is 
liable  to  be  misrepresented  and  exaggerated. 

A  hearer  is  apt  to  clothe  the  ideas  of  the  speaker,  as  he  under- 
stands them,  in  his  own  language,  and  by  this  translation  the  real 
meaning  must  often  be  lost.  A  witness,  too,  who  is  not  entirely 
indifferent  between  the  parties,  will  frequently,  without  being 
conscious  that  he  does  so,  give  too  high  a  coloring  to  what  has 
been  said. 

The  necessity  for  caution  cannot  be  too  strongly  and  emphati- 
cally impressed,  where  particular  expressions  are  detailed  in  evi- 
dence, which  were  used  at  a  remote  period  of  time,  or  to  which  the 
attention  of  the  witness  was  not  particularly  called ;  or  where  mis- 
conception was  likely  to  arise  from  their  situation  and  the  cir- 
cumstances under  which  they  were  placed ;  or  from  the  prejiidice 
of  the  witness,  especially  if  his  object  was  to  extract  an  admis- 
sion for  the  purposes  of  the  cause.  Such  evidence  is  fabricated 
easily  and  contradicted  with  difficulty. 

In  cases  of  this  kind,  the  conduct  of  the  parties,  and  those 
facts  and- circumstances  of  the  case  which  are  free  from  suspicion 
are  frequently  the  safest  and  surest  guides  to  truth.  And  evi- 
dence of  this  kind  is  of  the  very  weakest  kind,  where  it  is  doubt- 
ful whether  the  party  making  the  admission  knew  his  legal  rights 
and  situation. 

3d.  Their  number  and  consistency.  The  testimony  of  a  single 
witness,  where  there  is  no  ground  for  suspecting  either  his  ability 
or  his  integrity,  is  a  sufficient  legal  ground  for  belief.  That  it  is 
strong  enough  to  produce  actual  belief  every  man's  experience 
will  vouch. 

Where  direct  testimony  is  opposed  by  conflicting  evidence,  or 
by  ordinary  experience,  or  by  the  probabilities  of  the  case,  the 
consideration  of  the  number  of  witnesses  becomes  most  material. 
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It  is  more  improbable  that  a  number  of  witnesses  should  be  mis- 
taken, or  that  they  should  have  conspired  to  commit  a  fraud  by 
direct  perjury,  than  that  one  or  a  few  should  be  mistaken,  or 
willfully  perjui-ed.  In  the  next  place,  not  only  must  the  diiEculty 
of  procuring  a  number  of  false  mtnesses  be  greatly  increased  in 
proportion  to  the  number,  but  the  danger  and  risk  of  detection 
must  be  increased  in  a  far  higher  proportion;  for  the  points  on 
which  their  false  statements  may  be  compared  with  each  other, 
and  with  ascertained  facts,  must  necessarily  be  greatly  multi- 
plied. 

The  consistency  of  testimony  is  also  a  strong  and  most  im- 
portant test  for  judging  of  the  credibility  of  witnesses. 

Where  several  witnesses  bear  testimony  to  the  same  transac- 
tion, and  concur  in  their  statement  of  a  series  of  particular  cir- 
cumstances, and  the  order  in  which  they  occurred,  such  coin- 
cidences exclude  all  apprehension  of  mere  chance  and  accident, 
and  can  be  accounted  for  only  by  one  or  other  of  two  supiwsitions 
— either  the  testimony  is  true,  or  the  coincidences  are  the  result  of 
concert  and  conspiracy. 

If,  therefore,  the  independency  of  the  witnesses  be  proved,  and 
the  supposition  of  previous  conspiracy  be  disproved  or  rendered 
highly  improbable,  to  the  same  extent  will  the  truth  of  their  testi- 
mony be  established. 

So  far  does  this  principle  extend,  that  in  many  cases,  except 
for  the  purpose  of  repelling  suspicion  and  fraud  and  concert,  the 
credit  of  the  witnesses  themselves  for  honesty  and  veracity  may 
become  wholly  immaterial.  Where  it  is  once  established  that  the 
witnesses  to  a  transaction  are  not  acting  in  concert,  then,  although 
individually  they  should  be  unworthy  of  credit,  yet  if  the  coin- 
cidences in  their  testimony  are  too  numerous  to  be  attributed  to 
mere  accident,  they  cannot  possibly  be  explained  on  any  other 
supposition  than  that  of  the  truth  of  their  statement. 

The  considerations  which  tend  to  negative  any  suspicion  of 
concert  or  collusion  between  the  witnesses  are  either  extrinsic  of 
their  testimony,  such,  for  instance,  as  relate  to  their  character, 
situation,  their  remoteness  from  each  other,  the  absence  of  pre- 
vious intercourse  with  each  other  or  with  the  parties,  and  of  all 
interest  in  the  subject-matter  of  the  litigation;  or  they  arise  in- 
ternally from  a  minute  and  critical  examination  and  comparison 
of  the  testimony  itself. 

The  nature  of  such  coincidences  is  most  important.     Are  they 


GENEEAL  PRINCIPLES.  2103 

natural  ones,  which  do  not  bear  the  marks  of  artifice  and  pre- 
meditation? Do  they  occur  in  points  obviously  material,  or  in 
minute  and  remote  points  which  were  not  likely  to  be  material, 
or  in  matters  the  importance  of  which  could  not  have  been  fore- 
seen ?  The  number  of  such  coincidences  is  also  worthy  of  the 
most  attentive  consideration.  Human  cunning,  to  a  certain  ex- 
tent, may  fabricate  coincidences,  even  with  regard  to  minute 
points,  the  more  eifectually  to  deceive ;  but  the  coincidences  of  art 
and  invention  are  necessarily  circumscribed  and  limited,  whilst 
those  of  truth  are  indefinite  and  unlimited.  The  witnesses  of  art 
will  be  copious  in  their  detail  of  circumstances,  as  far  as  their  pro- 
vision extends ;  beyond  this  they  will  be  sparing  and  reserved,  for 
fear  of  detection ;  and  thus  their  testimony  will  not  be  even  and 
consistent  throughout,  but  the  witnesses  of  truth  will  be  equally 
ready  and  equally  copious  upon  all  points. 

It  is  here  to  be  observed,  that  partial  variances  in  the  testimony 
of  different  witnesses,  on  minute  and  collateral  points,  although 
they  frequently  afford  the  adverse  advocate  or  counsel  a  topic  for 
copious  observation,  are  of  little  importance,  unless  they  are  of 
too  prominent  and  striking  a  nature  to  be  ascribed  to  mere  inad- 
vertence, inattention  or  defect  of  memory.  It  has  been  well  re- 
marked by  a  great  observer,  that  "the  usual  character  of  human 
testimony  is  substantial  truth  under  circumstantial  variety."  It 
so  rarely  happens  that  witnesses  of  the  same  transaction  perfectly 
and  entirely  agree  in  all  points  connected  vnth  it,  that  an  entire 
and  complete  coincidence  in  every  particular,  so  far  from  streng-th- 
ening  their  credit,  not  unfrequently  engenders  a  suspicion  of 
practice  and  concert. 

The  real  question  must  always  be,  whether  the  points  of  vari- 
ance and  of  discrepancy  are  of  so  strong  and  decisive  a  nature 
as  to  render  it  impossible,  or  at  least  difficult,  to  attribute  them 
to  the  ordinary  sources  of  such  varieties,  inattention,  or  want  of 
memory.  It  would,  theoretically  spealcing,  be  improper  to  omit 
the  observation,  that  the  weight  and  force  of  the  united  testimony 
of  numbers,  upon  abstract  mathematical  principles,  increases  in 
a  higher  ratio  than  that  of  the  mere  numbers  of  such  witnesses. 

Upon  those  principles,  if  definite  degrees  of  probability  could 
be  assigned  to  the  testimony  of  each  witness,  the  resulting  prob- 
ability "in  favor  of  their  united  testimony  would  be  obtained,  not 
by  the  mere  addition  of  numbers  expressing  the  several  probabili- 
ties, but  by  a  process  of  multiplication. 
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Such  considerations,  however,  are  of  little  practical  importance. 
The  maxim  of  the  law  is,  ponderantur  testes,  non  nwneraniur;  or, 
in  other  words,  witnesses  are  weighed,  not  counted;  that  is,  they 
are  estimated  by  the  weight  and  value  of  their  testimony,  and  not 
by  their  number. 

JSTo  definite  degrees  of  probability  can,  in  practice,  be  assigned 
to  the  testimony  of  witnesses;  their  credibility  usually  depends 
iipon  the  special  circumstances  attending  each  particular  ease, 
upon  their  connection  with  the  parties  and  the  subject-matter  of 
litigation,  their  previous  characters,  the  manner  of  delivering  their 
evidence,  and  many  other  circumstances,  by  a  careful  considera- 
tion of  which  the  value  of  their  testimonj'  is  usually  so  well  as- 
certained as  to  leave  no  room  for  mere  numerical  comparison. 

4th.  The  conformity  of  their  testimony  with  experience.  As 
one  principal  ground  of  faith  in  human  testimony  is  experience, 
it  necessarily  follows  that  such  testimony  is  strengthened  or 
weakened  by  its  conformity  or  its  inconsistency  with  our  previous 
knowledge  and  experience.  A  man  easily  credits  a  witness  who 
states  that  to  have  happened  which  he  himself  has  known  to 
happen  under  similar  circumstances ;  and  he  may  still  believe,  al- 
though he  should  not  have  had  actual  experience  of  similar  facts ; 
but  where  that  is  asserted  which  is  not  only  unsupported  by  com- 
mon experience,  but  contrary  to  it,  belief  is  slow  and  difficult.  Mr. 
Locke  gives  an  amusing  instance:  "The  Dutch  ambassador  told 
the  king  of  Siam  that  in  his  country  the  water  was  so  hard  in 
cold  weather  that  it  would  bear  an  elephant  if  he  were  there.  The 
king  replied:  Hitherto  I  have  believed  the  strange  things  you 
told  me,  because  I  looked  upon  you  as  a  sober,  fair  man,  but  now 
I  am  sure  you  lie." 

In  ordinary  cases,  if  a  witness  were  to  state  that  which  was 
inconsistent  with  the  known  course  of  nature,  or  even  with  the 
operation  of  the  common  principles  by  which  the  conduct  of  man- 
kind is  usually  governed,  he  would  probably  be  disbelieved ;  for 
it  might  be  more  probable  in  the  particular  instance,  that  the 
witness  was  mistaken,  or  meant  to  deceive,  then  that  such  aax 
anomaly  had  really  occurred.  But  although  the  improbability 
of  testimony,  with  reference  to  experience,  affords  a  just  and 
rational  ground  for  doubt,  the  very  illustration  cited  by  Locke 
shows  that  mere  improbability  is  by  no  means  a  certain  test  for 
trying  the  credibility  of  testimony,  without  regard  to  the  num- 
ber,  consistency,   character,   independence,   and   situation  of  the 
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witnesses,  and  the  collateral  circumstances  ■which  tend  to  confirm 
their  statement. 

In  ordinary  cases,  where  a  witness  stands  wholly  unimpeached 
by  any  extrinsic  circumstances,  credit  ought  to  be  given  to  his 
testimony,  unless  it  is  so  grossly  improbable  as  to  satisfy  the  jury 
that  he  is  not  to  be  trusted.  As  experience  shows  that  events 
frequently  occur,  which  would  antecedently  have  been  considered 
most  improbable,  from  their  inconsistency  with  ordinary  experi- 
ence; and  as  their  improbability  usually  arises  from  the  want  of 
a  more  intimate  and  correct  knowledge  of  the  causes  which  pro- 
duced them,  mere  improbability  can  rarely  supply  a  sufficient 
ground  for  disbelieving  direct  and  unexceptionable  witnesses  of 
the  fact,  where  there  is  no  room  for  mistake. 

5th.  Conformity  with  collateral  circumstances.  Direct  testi- 
mony is  not  only  capable  of  being  strengthened  or  weakened,  to  an 
indefinite  extent,  by  its  conformity,  on  the  one  hand,  or  its  incon- 
sistency on  the  other,  with  circumstances  which  are  collateral  to 
the  disputed  facts,  or  the  main  fact  in  question  in  the  case.  These 
collateral  circumstances,  as  to  their  value  as  evidence,  are  deter- 
mined by  the  rules  applicable  to  circumstantial  evidence.  Any 
evidence  which  is  not  direct*  and  positive  is  of  this  class. 

An  inference  or  conclusion  from  circumstantial  or  presumptive 
evidence  may  be  either  the  pure  result  of  previous  experience  of 
the  ordinary  or  the  necessary  connection  between  the  known  or 
admitted  facts  and  the  fact  inferred;  or  of  both  reason  and  ex- 
perience conjointly.  And  hence,  such  an  inference  or  conclusion 
differs  from  a  presumption,  although  the  latter  term  has  some- 
times, yet  not  with  strict  propriety,  been  used  in  the  same  ex- 
tended sense;  for  a  presumption,  in  strictness,  is  an  inference  as 
to  the  existence  of  one  fact,  from  a  knowledge  of  the  existence  of 
some  other  fact,  made  solely  by  virtue  of  previous  experience  of 
the  ordinary  connection  between  the  known  and  the  inferred  facts, 
and  independently  of  any  process  of  reason  in  the  particular  in- 
stance. 

By  circumstantial  or  presumptive  proof  is  meant  that  measure 
and  degree  of  circumstantial  evidence  which  is  sufficient  to  pro- 
duce conviction  in  the  minds  of  the  jury  of  the  fact  in  question. 

To  the  validity  of  every  such  proof,  it  is  essential,  first,  that  a 
basis  of  facts  be  established  by  sufficient  evidence;  and  in  the 
next  place,  that  the  proper  conclusions  should  be  deduced,  by  the 
aid  of  reason  and  experience,  from  those  facts  and  circumstances 
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so  established.  The  force  and  tendency  of  circumstantial  evidence 
to  produce  conviction  and  belief  depend  upon  a  consideration  of 
the  coincidence  of  circumstances  with  the  fact  to  be  inferred ;  that 
is,  with  the  hypothesis,  and  the  adequacy  of  such  coincidences  to 
exchide  every  other  hypothesis. 

All  human  dealings  and  transactions  are  a  vast  context  of  cir- 
cumstances, interwoven  and  connected  with  each  other,  and  also 
with  the  natural  world,  by  innumerable  mutual  links  and  ties.  No 
one  fact  or  circumstance  ever  happens  which  does  not  owe  its  birth 
to  a  multitude  of  others,  which  is  not  connected  on  every  side  by 
kindred  facts,  and  which  does  not  tend  to  the  generation  of  a  host 
of  dependent  ones,  which  necessarily  coincide  and  agxee  in  their 
minutest  bearings  and  relations,  in  perfect  harmony  and  concord, 
without  the  slightest  discrepancy  or  disorder. 

It  is  obvious  that  all  facts  and  circumstances  which  have  really 
happened  were  perfectly  consistent  with  each  other,  for  they  did 
so  actually  consist.  It  is,  therefore,  a  necessary  consequence,  that 
if  a  number  of  the  circumstances  which  attended  a  disputed  fact 
be  known  and  ascertained,  and  those  so  coincide  and  agree  with 
the  hypothesis  that  the  disputed  fact  is  true,  that  no  other  hy- 
pothesis can  consist  with  those  circumstances,  the  truth  of  that 
hypothesis  is  necessarily  established. 

And  again,  where  the  known  and  ascertained  facts  so  coincide 
and  agree  with  the  hypothesis  that  the  disputed  fact  is  true,  as  to 
render  the  truth  of  any  other  hypothesis,  on  the  principles  of  rea- 
son and  experience,  exceedingly  remote  and  improbable,  and  rea- 
sonably, though  not  absolutely  and  metaphysically,  impossible,  the 
hypothesis  is  established  as  morally  true.  It  also  follows,  that  if 
any  of  the  established  circumstances  be  absolutely  inconsistent 
with  the  existence  of  the  supposed  fact,  the  hypothesis  cannot  be 
true,  notwithstanding  the  degree  and  extent  of  coincidence  in 
other  respects;  for  if  that  fact  really  existed,  it  was  necessarily 
consistent  with  all  the  circumstances. 

Thus,  in  the  first  place,  it  sometimes  happens  that  the  coinci- 
dence between  the  known  facts  and  the  hypothesis  is  such  as  ab- 
solutely and  demonstratively  to  exclude  any  other.  If,  for  in- 
stance, it  were  to  be  proved  that  A.  entered  a  room  containing  a 
watch,  and  that  the  watch  was  gone  on  his  departure,  and  it  were 
also  proved  that  no  agent  but  A.  in  the  interval  had  had  access 
to  the  room,  the  proof  that  A.  took  the  watch  would  be  conclusive 
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and  complete,  for  the  supposition  that  it  had  been  removed  by  any 
other  agent  would  be  entirely  excluded. 

In  the  next  place,  the  nature  and  degree  of  coincidence  between 
the  circumstances  and  the  hypothesis  may  oftentimes  be  sufficient 
to  exchide  all  reasonable  doubt,  and  thus  generate  full  moral  con- 
viction and  belief,  although  it  is  not,  as  in  the  former  case,  of  an 
absolute  and  demonstrative  natvire.  The  probability  of  a  hypothe- 
sis must  always  be  proportioned  to  the  nature,  extent  and  number 
of  its  coincidences  with  the  circumstances  proved. 

Connections  and  coincidences  between  circumstanes  and  the 
hypothesis  which  they  tend  to  prove  are  either  those  of  a  natural 
or  mechanical  nature,  which  are  the  objects  of  sense,  or  they  are 
of  a  moral  nature.  Those  of  the  first  class  may  consist  generally 
in  proximity  in  point  of  time  and  space,  and  all  other  circum- 
stances which  show  that  a  supposed  agent  had  the  means  and 
opportunity  of  doing  the  particular  act,  and  connect  him  with  it. 
As  common  instances,  the  possession  of  stolen  goods,  in  casfe  of 
burglary,  robbery  or  larceny,  and  stains  of  blood  upon  the  per- 
son, the  possession  of  deadly .  weapons  recently  used,  marks  of 
conflict  and  violence,  in  case  of  homicide,  may  be  cited. 

Circumstances  of  the  above  description,  although  they  may  be 
in  themselves  of  an  imperfect  and  inconclusive  nature,  frequently 
derive  a  conclusive  tendency  from  those  which  are  of  a  moral 
kind,  and  which  depend  upon  a  knowledge  and  experience  of  man 
as  a  rational  and  moral  agent. 

There  are,  in  fact,  no  existing  relations,  natural  or  artificial, 
no  occurrences  or  incidents  in  the  course  of  nature  or  dealings 
of  society,  which  may  not  constitute  the  materials  of  proof,  and 
become  important  links  in  the  chain  of  evidence.  Experience 
points  out  some  laws  of  human  conduct  almost  as  general  and 
constant  in  their  operation  as  the  mechanical  laws  of  the  material 
world  themselves  are. 

That  a  man  will  consult  his  own  preservation,  and  serve  his 
own  interests;  that  he  will  prefer  pleasiire  to  pain,  and  gain  to 
loss;  that  he  will  not  (in  a  state  of  sanity)  commit  a  crime  or 
any  other  act  manifestly  tending  to  endanger  his  person  or  prop- 
erty, without  a  motive ;  and  conversely,  that  if  he  has  done  such 
an  act  he  had  a  motive  for  doing  it,  are  principles  of  action  and 
of  conduct  so  clear  that  they  may  be  properly  regarded  as  axioms 
in  the  theory  of  evidence. 

In  estimating  the  force  of  a  number  of  circumstances  tending 
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to  the  proof  of  a  disputed  fact,  it  is  of  essential  importance  to 
consider  whether  they  are  dependent  or  independent.  If  the  facts 
A,  B,  C,  and  D,  are  so  essential  to  the  particular  inferences  to  be 
derived  from  them,  when  established,  that  the  failure  in  the  proof 
of  any  one  of  them  would  destroy  the  inference  altogether,  they 
are  dependent  facts;  if,  on  the  other  hand,  notwithstanding  the 
failure  in  proof  of  one  or  more  of  those  facts,  the  rest  of  them 
would  still  afford  the  same  inference  or  probability  as  to  the  con- 
tested fact  which  they  did  before,  they  would  be  properly  temaed 
independent  facts. 

The  force  of  a  particular  inference,  drawn  from  a  number  of 
dependent  facts,  is  not  augmented,  neither  is  it  diminished,  in 
respect  of  the  number  of  such  independent  facts,  provided  they 
are  established;  but  the  probability  that  the  inference  itself  rests 
upon  sure  grounds  is,  in  general,  weakened  by  the  multiplication 
of  the  number  of  circumstances  essential  to  the  proof;  for  the 
greater  the  number  of  circumstances  essential  to  the  proof  is,  the 
greater  latitude  is  there  for  mistake  or  deception. 

On  the  other  hand,  where  each  of  a  number  of  independent 
circumstances,  or  combinations  of  circumstances,  tends  to  the  same 
conclusion,  the  probability  of  the  truth  of  the  fact  is  necessarily 
greatly  increased  in  proportion  to  the  number  of  those  independent 
circumstances. 

In  concluding  the  siibject  of  circumstantial  evidence,  a  few  of 
the  general  rules  will  be  noticed.  And  these  rules  are  always  es- 
sential in  the  application  of  circumstantial  proof. 

First.  The  circumstances  from  which  the  conclusion  is  drawn 
mu^t  be  fully  established.  If  the  basis  be  unsound,  the  super- 
structure cannot  be  secure.  The  party  upon  whom  the  burden 
of  proof  rests  is  bound  to  prove  every  single  circumstance  which 
is  essential  to  the  conclusion,  in  the  same  manner  and  to  the  same 
extent  as  if  the  whole  issue  had  rested  upon  the  proof  of  each 
individual  and  essential  circumstance. 

It  is  obvious  that  proof  of  this  nature  is  more  strong  and 
cogent  where  the  circumstances  are  numerous,  and  derived  from 
many  different  and  independent  sources,  than  where  they  are  few, 
and  depend  on  the  credit  and  testimony  of  one  or  two  witnesses. 
Where  all  the  circumstances  rest  on  the  testimony  of  a  single 
witness,  the  evidence  can  never  be  superior  to  the  lowest  degree  of 
direct  evidence,  and  must  frequently  fall  below  it;  for  in  addi- 
tion to  the  question,  whether  the  witness  was  trustworthy',  an- 
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other  question  would  arise,  that  is,  whether  the  inference  was  cor- 
rectly drawn  from  the  facts  which  he  was  supposed  to  prove. 

A  few  circumstances  may  be  consistent  with  several  solutions ; 
but  the  Avhole  context  of  circumstances  can  consist  with  one  hypo- 
thesis only ;  and  the  wider  the  range  of  circumstances  is,  the  more 
certain  will  "it  be  that  the  hypothesis  which  consists  with,  and 
reconciles  them  all,  is  the  true  one. 

Secondly.  It  is  essential  that  all  the  facts  should  he  consistent 
with-  the  hypothesis.  For  as  all  things  which  have  happened  were 
necessarily  congruous  and  consistent,  it  follows  that  if  any  one  es- 
tablished fact  is  wholly  irreconcilable  with  the  hypothesis,  the 
latter  cannot  be  true.  Such  an  incongruity  and  inconsistency  is 
sufficient  to  negative  the  hypothesis,  even  although  it  coincides 
and  agrees  with  all  the  other  facts  and  circumstances  of  the  case 
to  the  minutest  extent.  Undoubtedly  such  an  intimate  coincidence 
in  other  respects  would  suggest  the  necessity  of  investigating  the 
truth  of  the  incongruous  circvimstanees  with  great  caution ;  yet  if 
the  incongruity  could  not  eventually  be  removed,  the  hypothesis 
would  fall,  although  no  other  could  be  suggested. 

Thirdly.  It  is  essential  that  the  circumstances  should  he  of  a 
conclusive  nature  and  tendency.  Evidence  is  always  indefinite 
and  inconclusive,  when  it  raises  no  more  than  a  limited  probability 
in  favor  of  the  fact,  as  compared  with  some  definite  probability 
against  it,  whether  the  precise  proposition  can  or  cannot  be  as- 
certained. It  is,  on  the  other  hand,  of  a  conclusive  natvire  and 
tendency,  where  the  probability  in  favor  of  the  hypothesis  exceeds 
all  arithmetical  or  definite  limits. 

Such  evidence  is  always  'nsuificient,  where,  assuming  all  to  be 
proved  which  the  evidence  tends  to  prove,  some  other  hypothesis 
may  still  be  true;  for  it  is  the  actual  exclusion  of  every  other 
hypothesis  which  invests  the  circumstances  with  the  force  of  proof. 

Whenever,  therefore,  the  evidence  leaves  it  indifferent  which 
of  several  hypotheses  is  true,  or  merely  establishes  some  finite  prob- 
ability in  favor  of  one  hypothesis  rather  than  another,  such  evi- 
dence cannot  amount  to  proof,  however  great  the  probability  may 
be. 

FotirtUy.  It  is  essential  thai  the  circumstan-ces  shoidd,  to  a 
moral  certainty,  actually  exclude  every  hypothesis  hut  the  one  pro-, 
posed  to  he  proved.  Hence  results  the  rule  in  criminal  cases,  that 
the  coincidence  of  circumstances  to  indicate  guilt,  however  numer- 
ous thev  may  be,  avails  nothing  unless  the  corpus  delicti,  the  fact 
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that  the  crime  has  been  actually  perpetrated,  be  first  established. 
So  long  as  the  least  doubt  exists  as  to  the  act,  there  can  be  no  cer- 
tainty as  to  the  criminal  agent. 

Hence,  in  charges  of  homicide,  it  is  an  established  rule  that  the 
accused  shall  not  be  convicted  unless  the  death  be  first  distinctly 
proved,  either  by  direct  evidence  of  the  fact,  or  by  an  inspection 
of  the  body. 

So  a  prisoner  cannot  be  convicted  of  larceny  in  stealing  the 
goods  of  a  person  unknown,  unless  the  fact  of  the  larceny  or  rob- 
bery be  previously  proved. 

Lastly.  Mere  circumstantial  evidence  ought  in  no  case  to  be 
relied  on  when  direct  and  positive  evidence,  which  might  have 
been  given,  is  wilfully  withheld  by  the  prosecutor,  or  the 'person 
attempting  to  establish  the  issue  in  his  favor  by  the  introduction 
of  evidence.  Where  direct  evidence  is  attainable,  circumstantial 
evidence  is  of  a  secondary  nature;  and  besides  this,  the  great  ex- 
cellence of  indirect  evidence  is  its  freedom  from  suspicion,  and 
no  greater  discredit  can  be  thrown  upon  it  than  by  the  withholding 
of  direct  evidence. 

Weigrhing  conflicting  evidence. — AVhere  the  evidence  is  conflict- 
ing, the  first  step  in  the  process  of  inquiry  must  naturally  and 
obviously  be,  to  ascertain  whether  the  apparent  inconsistencies 
and  incongruities  which  such  evidence  presents  may  not,  without 
violence,  be  reconciled;  and  if  not,  to  what  extent,  and  in  what 
particulars,  the  adverse  evidence  is  irreconcilable;  and  then,  by 
careful  investigation  and  comparison,  to  reject  that  which  is 
vicious ;  and  thus,  if  it  is  practicable,  to  reduce  the  whole  to  testi- 
mony and  circumstances  of  uniform  and  consistent  tendency. 

Where  the  testimony  of  direct  witnesses  is  apparently  at  vari- 
ance, it  is  to  be  considered,  in  the  first  place,  whether  they  are 
not,  in  realty,  reconcilable,  especially  where  there  is  no  extrinsic 
reason  for  suspecting  error  or  fraud.  But  if  their  statements, 
upon  examination,  are  found  to  be  irreconcilable,  it  becomes  an 
important  duty  to  distinguish  between  the  misconceptions  of  an 
innocent  witness,  which  may  not  affect  his  general  testimony, 
and  willful  and  corrupt  misrepresentations,  which  destroy  his 
credit  altogether.  The  presumption  of  reason  as  well  as  of  law, 
in  favor  of  innocence,  will  attribute  a  variance  in  testimony  to 
the  former,  rather  than  to  the  latter  origin.  Partial  incongruities 
and  discrepancies  in  testimony,  as  to  collateral  points,  are,  as  has 
been  already  observed,  to  be  expected;  and  it  is  f(Jr  a  jury  to 
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determine  whether,  in  the  particular  instance,  they  are  of  such  a 
nature  and  character,  under  all  the  circumstances,  that  they  may 
be,  or  cannot  be,  attributed  to  mistake.  In  estimating  the  proba- 
bility of  mistake  and  error,  and  also  in  deciding  on  which  side 
the  mistake  lies,  much  must  depend  on  the  natural  talents  of  the 
adverse  witnesses,  their  quickness  of  perception,  strength  of  mem- 
ory, their  previous  habits  of  general  attention,  or  of  attention  to 
particular  subject-matters.  A  physician  or  surgeon  would  be 
much  more  likely  to  observe  particular  symptoms  or  appearances, 
in  a  medical  or  surgical  case,  and  to  form  from  them  correct  con- 
clusions, than  an  unskillful  and  inexperienced  person  would  be 
likely  to  do.  Much  also  must  depend  upon  a  comparison  of  the 
means  and  opportunity  which  the  witnesses  had  for  making  ob- 
servations, of  the  circumstances  which  were  likely  to  excite  and 
engage  their  attention,  and  of  their  reasons  and  motives  for  at- 
tending ;  and  here  it  is  to  be  observed,  that  there  is  an  important 
distinction  between  positive  and  negative  testimony. 

If  one  witness  were  to  swear  positively  that  he  saw  or  heard  a 
fact,  and  another  were  to  swear  that  he  was  present,  but  did  not 
see  or  hear  it,  and  the  witnesses  were  equally  trustworthy,  the 
general  principle  would,  in  ordinary  cases,  create  a  preponderance 
in  favor  of  the  affirmative;  for  it  would  usually  happen  that  a 
witness  who  swore  positively,  minutely  and  circumstantially  to 
a  fact  which  was  untrue,  would  be  guilty  of  perjury;  but  it  would 
by  no  means  follow,  that  a  witness  who  swore  negatively  would 
be  perjured,  although  the  affirmative  were  true;  because  the  fal- 
sity of  the  testimony  might  arise  from  inattention,  mistake,  or  de- 
fect of  memory;  and,  therefore,  even  independently  of  the  usual 
presumption  in  favor  of  innocence,  the  probability  would  be  in 
favor  of  the  affirmative. 

If,  for  instance,  two  persons  should  remain  in  the  same  room 
for  the  same  period  of  time,  and  one  of  them  should  swear  that 
during  that  time  he  heard  a  clock  in  the  room  strike  the  hour, 
and  the  other  should  swear  that  he  did  not  hear  the  clock  strike, 
it  is  very  possible  that  the  fact  might  be  true  that  the  clock  did 
strike,  and  yet  each  might  swear  truly. 

It  is  not  only  possible,  but  it  is  probable  that  the  latter  witness, 
though  in  the  same  room,  through  inattention,  might  be  uncon- 
scious of  the  fact,  or  being  conscious  of  it  at  the  time,  that  the 
recollection  had  afterward  faded  or  escaped  from  his  memory. 
It  follows,  therefore,  by  way  of  corollary  to  the  last  proposition, 
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that  in  such  cases,  unless  the  contrary  manifestly  appears,  the 
presumption  in  favor  of  human*  veracity  operates  to  support  the 
affirmative. 

And  further,  when,  in  cases  of  conflicting  testimony,  upon  a 
comparison  between  the  witnesses  in  respect  of  the  means  and 
opportunity  which  they  have  had  of  ascertaining  the  facts  to 
which  they  testified,  it  turns  out  that  one  class  has  had  more 
complete  and  adequate  means  of  information  than  the  other; 
or  that,  under  the  circumstances,  the  attention  of  the  latter  was 
not  so  likely  to  be  so  fully  excited  and  particularly  directed  to 
the  facts,  this  principle  co-operates  with  the  weight  of  evidence 
in  favor  of  the  former,  in  all  cases  where  there  is  room  for  error 
or  mistake. 

The  application  of  this  principle  supposes  that  the  positive  can 
be  reconciled  with  the  negative  testimony  without  violence  and 
constraint.  Evidence  of  a  negative  nature  may,  imder  particular 
circumstances,  not  only  be  equal,  but  superior,  to  positive  evi- 
dence. This  must  always  depend  upon  the  question,  whether, 
under  the  particular  circumstances,  the  negative  testimony  can 
be  attributed  to  inattention,  error,  or  defect  of  memory.  If,  in 
the  instance  already  supposed,  two  persons  were  placed  in  the 
room  where  the  clock  was,  for  the  express  purpose  of  ascertain- 
ing, by  their  senses,  whether  it  would  strike  or  not,  there  would 
be  little  room  to  attribute  the  variance  between  their  negative 
testimony  and  the  positive  testimony  of  a  third  witness  to  mis- 
take or  inattention,  and  the  real  question  would  be  as  to  the  credit 
of  the  witnesses. 

Where  the  testimony  of  conflicting  witnesses  is  irreconciliable, 
and  caimot  be  attributed  to  incapacity  or  error,  it  frequently  be- 
comes a  painful  and  difficult  task  to  decide  to  which  class  credit 
is  due.  And  here  it  is  to  be  observed,  in  the  first  place,  that  all 
those  considerations  which  have  been  applied  as  tests  of  the  credit 
and  veracity  of  witnesses  uncontradicted  are  also  tests  of  credi- 
bility in  cases  of  conflict  in  their  evidence.  The  first  point  of 
comparison  is  their  character  for  integrity. 

This  may  either  depend  on  positive  evidence  as  to  their  previous 
situation,  conduct  and  character,  or  may  be  a  matter  of  inference 
and  presumption,  from  their  relative  situation  as  to  the  parties, 
or  the  subject-matter  of  the  cause,  and  the  various  and  almost  in- 
numerable circumstances  by  which  their  testimony  may  be  in- 
fluenced or  biased.     Where  the  testimony  is  equally  balanced  in 
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all  other  respects,  a  slight  degree  of  interest  or  connection  may 
be  sufficient  to  turn  the  scale.  In  such  cases,  also,  any  variance 
in  the  testimony  of  the  witness  from  a  former  statement  relating  to 
the  same  transaction,  if  it  is  established  and  not  explained,  neces- 
sarily tends  to  impeach  either  his  integrity  or  his  ability. 

All  those  creumstances  which  were  likely  to  influence  and  bias 
a  witness  in  favor  of  the  party  are  of  course  entitled  to  great 
consideration  in  weighing  their  credit,  although  they  do  not  ex- 
clude their  testimony.  These  are  of  too  obvious  and  extensive 
a  nature  to  require  enumeration.  Not  only  may  the  stronger 
motives  arising  from  the  ties  of  consanguinity,  affinity,  friendship 
or  expectation  of  future  gain,  cast  a  doubt  upon  the  credit  of 
witnesses  whose  testimony  is  contrasted  with  that  of  persons  who 
stand  wholly  indifferent,  but  so  also  in  cases  where,  in  other 
respects,  the  weight  of  testimony  is  nicely  balanced,  nay,  many 
considerations  of  an  inferior  and  weaker  description,  such  as  the 
interest  which  the  M'itness  may  possess  in  a  similar  question,  or 
the  bias  and  prejudice  which  may  arise  in  favor  of  a  party  from 
connection  in  the  way  of  trade,  profession  or  membership  of  any 
description;  considerations  of  this  kind,  which  would  frequently 
afford  not  the  slightest  ground  for  questioning  the  credit  of  an 
unimpeached  witness,  may  become  of  essential  importance  when 
the  credit  of  conflicting  witnesses  is  in  other  respects  in  a  state 
of  equipoise. 

Such  considerations  become  still  more  important  where  any 
suspicion  arises  from  the  manner  and  demeanor  of  the  witness 
in  delivering  his  testimony.  These,  indeed,  frequently  afford 
strong  tests  for  judging  of  his  sincerity,  although  his  motive  lie 
not  apparent.  Manifestations  of  warmth  and  zeal  beyond  those 
which  the  occasion  naturally  calls  for,  over-forwardness  in  testi- 
fving  that  which  will  benefit  the  party  for  whom  he  testifies,  and 
ill-concealed  reluctance  in  declaring  that  which  tends  to  his  prej- 
udice, flippancy  and  levity  of  manner,  coldness  and  apathy  in 
describing  injuries  which  would  naturally  excite  a  contrary  feel- 
ing, indications  of  subtlety,  artifice  and  cunning,  are,  with  a  mul- 
titude of  others,  tests  for  estimating  the  true  character  of  a  wit- 
ness and  the  value  of  his  testimony.  But  above  all,  where  the 
credit  of  conflicting  witnesses  is  doubtful,  as  far  as  regards  their 
number,  their  integrity,  their  means  of  knowledge,  and  the  con- 
sistency and  probability  of  their  testimony,  a  comparison  of  their 
statements  with  each  other,  and  with  undisputed  or  established 
133 
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facts,  is  a  great  test  of  credibility.    Siefke  v.  Siefke,  5  Misc.  406. 

The  relative  consistency  of  testimony  is  a  most  important  test 
of  comparison.  The  testimonies  of  witnesses  of  truth  will  con- 
sist with  each  other,  and  with  all  the  established  circumstances 
of  the  case,  in  numerous  and  minute  particulars,  which  are  fre- 
quently beyond  the  reach  of  invention,  and  will  exhibit  that  de- 
gree of  solid  coherency  which  necessarily  results  from  a  real  and 
actual  connection  and  congruity  in  nature,  which  minuteness  and 
detail  of  circumstances  will  serve  but  to  render  more  complete. 
With  false  witnesses  the  very  reverse  takes  place.  Their  testi- 
mony must  either  be  sparing  in  circumstances,  and,  therefore,  of 
a  nature  obviously  suspicious,  or  be  liable  to  detection  from  com- 
paring the  invented  circumstances  with  each  other,  and  with  those 
which  are  known  to  be  true. 

In  cases  of  conflicting  testimony,  and  particularly  where  the 
subject  of  litigation  is  remote  in  point  of  time,  or  the  question 
depends  upon  the  terms  of  oral  communications,  the  evidence  of 
written  instruments  or  documents  connected  with  the  transaction 
are,  on  account  of  their  permanency,  of  the  most  obvious  and 
essential  importance.  Every  day  furnishes  instances  of  the  weak- 
ness of  human  memory  in  such  cases,  and  great  opportunity  is 
afforded  for  misrepresentation  or  mistake,  whilst  writings  are 
permanent,  and,  as  has  well  been  observed,  are  witnesses  difficult 
to  be  corrupted. 

As  the  depositions  of  dead  or  absent  witnesses  are  in  point  of 
law,  of  a  secondary  nature  to  the  viva  voce  testimony  of  witnesses 
subjected  to  the  ordeal  of  cross-examination,  so  are  they  inferior 
and  weaker  in  point  of  force  and  effect ;  so  true  is  it  that  a  witness 
will  frequently  depose  that  in  private  which  he  would  be  ashamed 
to  testify  before  a  public  tribunal.  It  is  by  the  test  of  a  public 
examination,  and  by  that  alone,  that  the  credit  of  a  witness,  both 
as  to  honesty  and  ability,  can  be  thoroughly  tried  and  appreciated. 

As  the  credit  due  to  a  witness  is  founded  in  the  first  instance 
on  general  experience  of  human  veracity,  it  follows  that  a  wit- 
ness who  gives  false  testimony  as  to  one  particular  cannot  be 
credited  as  to  any,  according  to  the  legal  maxim,  falsus  in  uno, 
falsus  in  omnibus.  The  presumption  that  the  witness  will  declare 
the  truth  ceases  as  soon  as  it  manifestly  appears  that  he  is  capa- 
ble of  perjury.  Faith  in  a  witness's  testimony  cannot  be  partial 
or  fractional.     Where  any  material  fact  rests  on  his  testimony, 
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the  degree  of  credit  due  to  him  must  he  ascertained,  and  accord- 
ing to  the  result,  his  testimony  is  to  be  credited  or  rejected. 

Where  a  witness  has  testified  to  matters  which  were  material  to 
the  issues  on  trial,  and  as  to  which  deliberate  false  swearing  would 
he  perjury,  and  he  is  contradicted  by  other  witnesses,  it  is  not 
erroneous  for  the  court  to  instruct  the  jury  that  they  are  the  judges 
of  the  credibility  of  the  witnesses,  and  that  if  they  believe  the 
witness  has  knowingly  testified  falsely  in  reference  to  any  fact,  he 
is  not  entitled  to  he  believed  in  reference  to  any  other  fact  testified 
to  by  him.    Both  v.  Wells,2'd  N.  Y.  471. 

How  far  the  maxim  falsus  in  urio,  falsus  in  omnibus  iS  to  be 
relied  upon  as  a  test  in  weighing  evidence  is  an  open  question. 
A  witness  may  swear  falsely  as  to  one  fact,-  and  yet  may  speak  the 
truth  as  to  another.  Karger  v.  Karger,  19  N.  Y.  236.  The  fact 
that  the  testimony  of  a  witness  has  been  shown  to  be  untrue  in 
some  particular  does  not  as  a  matter  of  law  require  that  his  testi- 
mony as  to  other  matters  in  which  he  is  not  contradicted  shall  be 
disregarded  where  it  is  not  clear  that  the  testimony  was  corruptly 
given.  Deering  v.  Metcalfe  74  N.  Y.  501;  Moett  v.  People,  85 
N.  Y.  373.  If  the  witness  has  made  a  glaring  misstatement,  upon 
a  material  point,  for  which  it  is  difficult  to  find  an  adequate  excuse, 
a  jury  will  be  warranted  in  disbelieving  his  uncorroborated  testi- 
mony. Schnitzer  v.  Gordon,  28  App.  Div.  341.  On  the  other 
hand,  if  a  witness  has  deliberately  sworn  to  a  falsehood  upon  a 
point  immaterial  to  the  issue,  his  testimony  upon  another  point, 
which  is  uncontradicted  and  in  a  measure  corroborated  by  other 
witnesses,  may  be  wholly  discredited  by  the  jury  or  may  be  ac- 
cepted by  them  as  they  deem  in  accord  with  the  truth  of  the  mat- 
ter. Kopetzhy  v.  Metropolitan  El.  R.  B.  Co.  14  Misc.  311.  See 
Dunn  V.  People,  29  IST.  Y.  529 ;  People  v.  O'Neil,  109  N.  Y.  251. 
Where  the  uncorroborated  testimony  of  a  party  is  directly  contra- 
dicted by  the  testimony  of  another  witness  and  is  at  variance  with 
the  verified  pleading  of  the  party,  it  is  entitled  to  but  little  credit 
by  a  justice  or  jury.  Fleming  v.  Byan,  9  Misc.  496.  And  the 
testimony  of  a  witness  as  to  a  conversation  which  took  place  twenty 
years  before  the  trial  and  which  is  contradicted  by  a  writing  made 
by  the  witness  at  the  time  may  properly  be  disregarded.  Bailey 
V.  Chamberlain,  51  St.  Kep.  295.  The  doctrine  as  to  the  treat- 
ment of  testimony  which  is  affected  by  contradictions  and  incon- 
sistencies, or  by  evidence  making  its  falsity  manifest  and  estab- 
lishing a  consciousness  of  the  witness  as  to  its  falsity,  has  been 
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much  considered  in  the  books,  and  while  opinions  have  not  always 
been  in  accord,  the  weight  of  authority  is  in  favor  of  the  general 
rule  that  the  question  of  the  credibility  of  a  witness  is  for  the  jury, 
and  that  the  only  exception  to  the  rule  is  in  cases  where  the  dis- 
crepancies in  the  testimony  are  the  result  of  deliberate  falsehood. 
People  V.  Chapleau,  121  IST.  Y.  266 ;  Conrad-  v.  Williams,  6  I-Iill, 
444,  446 ;  People  v.  Eva7is,  40  jST.  Y.  1 ;  Wilkins  v.  Earle,  4^4:  X. 
Y.  172;  Pease  v.  Smith,  61  IST.  Y.  477;  Phce  v.  Minster,  65  X. 
Y.  89 ;  People  v.  Petmecky,  99  X.  Y.  415 ;  2IoeU  v.  People,  85 
]Sr.  Y.  373. 

If  the  accuracy  of  a  witness's  memory  is  under  discussion 
no  argument  based  upon  his  elevated  character  should  have 
weight;  ordinary  tests -of  trustworthiness  of  memory,  in  view  of 
the  circumstances  of  the  case,  must  be  applied ;  his  testimony  must 
be  weighed  as  if  he  were  unknown,  and  it  is  not  entitled  to  more 
consideration  than  is  justified  by  its  own  intrinsic  force  connec- 
ted with  the  other  circumstances  of  the  case.  Tompkins  v.  Leary, 
134  App.  Div.  114.  A  charge  that  defendant's  vsdtnesses,  being 
sworn  officers  of  the  law,  were  entitled  to  better  credit  than  plain- 
tiff, is  erroneous.    Durst  v.  Ernst,  91  X.  Y.  Supp.  13. 

It  is  scarcely  necessary  to  observe  that  the  maxim,  falsus  in 
uno,  falsus  in  omnibus,  does  not  so  apply  as  to  warrant  the  total 
rejection  of  the  testimony  of  a  witness  whose  misrepresentation 
has  resulted  from  mistake  or  infirmity  and  not  from  design,  but 
though  the  honesty  of  the  witness  remains  unimpeached  his  char- 
acter for  accuracy  is  not  unimpaired. 

Neither  does  the  principle  apply  to  the  testimony  given  in 
favor  of  the  adversary.  Such  evidence  is  rather  to  be  considered 
as  truth  reluctantly  admitted,  and  divulged  only  because  it  was 
not  in  the  power  of  a  corrupt  witness  to  conceal  it.  Hence  it  is 
a  general  principle  that  a  jury  may  believe  that  which  makes 
against  his  point  who  swears,  although  they  do  not  believe  that 
which  makes  for  it. 

The  presumption  is  always  prima  facie,  and  in  the  absence  of 
circumstances  which  generate  suspicion,  in  favor  of  the  veracity 
of  a  witness;  but  where  the  usual  and  general  presumption  is  en- 
countered by  an  opposite  one,  it  is  necessary  that  the  credit  of 
the  witness  should  be  established  by  some  collateral  aid,  to  the  sat- 
isfaction of  the  jury. 

From  what  has  been  stated  it  will  be  seen  that  the  jury  are  not 
bound  to  disbelieve  an  impeached  witness,  and  upon  the  same  prin- 
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ciple  thev  are  not  bound  to  believe  a  witness  who  has  not  been  im- 
peached by  direct  testimony,  if  from  the  circumstances  of  the  case 
the  testimony  of  the  witness  seems  improbable.  Stilwell  v.  Car- 
penter, 2  Abb.  ]Sr.  C.  238.  So  a  justice  on  the  trial  of  a  cause 
is  authorized  to  disregard  the  testimony  of  a  witness  if  from  his 
appearance,  character  and  other  circumstances  he  disbelieves  him. 
Donohoe  v.  Henry,  4  E.  D.  Smith,  162.  Nor  is  the  court  bound 
to  credit  the  testimony  of  a  party.  Burt  v.  Quachenhush,  12  App. 
Div.  547. 

It  is  undoubtedly  the  general  rule  that  where  unimpeached  wit- 
nesses testify  distinctly  and  positively  to  a  fact  and  are  uncontra- 
dicted, their  testimony  should  be  credited  and  should  have  the 
effect  of  overcoming  a  mere  presumption.  Elwood  v.  Western 
Union  Telegraph  Co.  45  JST.  Y.  548 ;  Newton  v.  Pope,  1  Cow.  110 ; 
KoeUer  v.  Adler,  78  IST.  T.  287,  291 ;  Lomer  v.  Mee'ker,  25  X.  Y> 
361;  Conrad  v.  Williams,  6  Hill,  444;  Olcott  v.  Kohlsaat,  27  St. 
Eep.  900. 

To  this  rule  there  are  many  qualifications,  and  among  them 
this,  that  the  interest  of  the  witness  may  affect  his  credibility ;  and 
it  is  now  universally  conceded  that  the  testimony  of  a  party^  al- 
though uncontradicted  by  any  direct  testimony,  and  although  there 
has  been  no  attempt  at  impeachment,  is  not  controlling  when  un- 
corroborated. Kearney  v.  Mayor,  92  X.  Y.  617;  Dicl-inson  v. 
Salmon,  35  Misc.  838 ;  Hamilton  v.  Oivego  Waterworks,  22  App. 
Div.  573  ;  Hoos  v.  Hempstead,  84  Hun,  170 ;  Schumacher  v.  War- 
ing, 7  Misc.  161 ;  McNulty  v.  Hurd,  86  IST.  Y.  547.  There  may  be 
such  a  degree  of  improbability  in  the  statements  themselves  as  to 
deprive  them  of  credit  however  positively  made.  And  further- 
more, it  is  often  a  difficult  question  to  decide  when  a  witness  is  in 
a  legal  sense  uncontradicted.  He  may  be  contradicted  by  circum- 
stances as  well  as  by  statements  of  others  contrary  to  his  own.  In 
such  cases  courts  and  juries  are  not  bound  to  refrain  from  exer- 
cising their  judgment  and  to  blindly  adopt  the  statements  of  a 
witness,  for  the  simple  reason  that  no  other  witness  has  denied 
them  and  the  character  of  the  witness  is  not  impeached.  Elwood 
V.  Western  Union  Telegraph  Co.  45  IST.  Y.  548 ;  Koehler  v.  Adler, 
78  K  Y.  287. 

Interest  in  the  event  of  the  action  is  not  to  be  classed  with  direct 
impeaching  testimony,  but  only  as  a  circumstance  affecting  the 
credibility  of  the  witness.  In  all  classes  of  cases  the  rule  that  the 
evidence  of  a  disinterested  witness  is  to  be  believed  is  subject  to 
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the  exceptions  that  the  story  told  must  be  improbable,  and  that 
the  M-itness  must  be  without  any  interest  in  the  event.  Walhaum 
V.  Heaney,  104  App.  Div.  412;  Volkmar  v.  Manhattan  By.  Co. 
134  !N'.  Y.  418.  The  credibility  of  plaintiff  as  a  witness  in  his 
own  behalf  is  for  the  jury  to  determine,  and  it  is  within  their  proT- 
ince  to  disbelieve  him,  though  not  directly  contradicted.  Hickok 
V.  Bunting,  67  App.  Div.  560.  Elwood  v.  Western  Union  Tele- 
graph Co.  45  IST.  Y.  549.  There  are  eases  in  which  the  uncontra- 
dicted testimony  of  a  party  should  be  accepted  as  true.  Van  Nos- 
trand  v.  Hubhard,  35  App.  Div.  201 ;  Denton  v.  Carroll,  4  App. 
Div.  534;  Kelly  v.  Burroughs,  103  IST.  Y.  95;  Strong  v.  Walton, 
4^1  App.  Div.  114,  116.  The  rule  is  that  the  testimony  of  an  in- 
terested witness  is  not  conclusive  upon  the  jury  but  is  merely  for 
their  consideration.  Hamilton  v.  Omego  Waterworks,  22  App. 
Div.  573 ;  Munoz  v.  Wilson,  111  jST.  Y.  295 ;  Dean  v.  Metropolitan 
El.  By.  Co.  119  ISr.  Y.  540 ;  Covin  v.  de  Miranda,  140  X.  Y. 
662,  666. 

The  jury  are  not  obliged  to  accept  as  true  the  entire  testimony 
of  any  interested  witness,  but  must  accept  such  part  as  they  think 
credible  and  reject  the  rest.  McCahie  v.  McClennen,  86  App. 
Div.  263. 

The  correspondence  or  inconsistency  of  direct  evidence  with 
well-established  circumstances  is  the  great,  and  frequently  the 
only  test,  for  trying  the  truth  of  direct  testimony  which  labors 
under  suspicion.  A  perjured  witness  will  naturally,  with  a  view 
to  his  own  security,  so  frame  his  fiction  as  to  render  contradiction, 
by  direct  and  opposite  testimony,  impracticable.  He  will  also  be 
sparing  in  his  detail  of  circumstances  which  are  false,  and  which 
are  capable  of  contradiction,  because  the  more  circumstantial  his 
statement  is,  the  more  it  is  open  to  detection.  Hence  it  is  that 
circumstantiality  of  detail  is  usually  a  test  of  sincerity,  provided 
the  circumstances  are  of  such  a  nature  as  to  be  capable  of  contra- 
diction if  they  are  false ;  and  that,  on  the  other  hand,  if  a  witness 
is  copious  in  his  detail  of  circumstances  which  are  incapable  of 
contradiction,  but  sparing  of  those  which  are  of  an  opposite  kind, 
his  testimony  must  necessarily  be  regarded  with  a  degree  of  sus- 
picion. As  circumstances  are  the  best  and  frequently  the  only 
means  of  detecting  false  testimony,  it  follows  that  no  fictions  are 
more  formidable  and  more  difficult  to  be  detected  than  those  which 
are  mixed  up  with  a  large  portion  of  truth,  because  every  circum- 
stance of  truth  interwoven  with  the  fiction,  so  far  from  being 
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merely  negative  in  its  effect,  in  affording  no  aid  for  detecting  the 
fraud,  actually  tends  to  confirm  it. 

Where  doubts  arise  from  circumstances  of  an  apparently  oppo- 
site and  conflicting  tendency,  the  first  step  in  the  natural  order 
of  inquiry  is  to  ascertain  whether  they  are  not  in  reality  recon- 
cilable, especially  where  circumstances  cannot  be  rejected  with- 
out imputing  perjury  to  a  witness ;  for  perjury  is  not  to  be  pre- 
sumed ;  and  in  the  absence  of  all  suspicion,  that  hypothesis  is  to 
be  adopted  which  consists  with  and  reconciles  all  the  circumstan- 
ces which  the  case  supplies.  In  the  next  place,  where  the  circum- 
stances are  inconsistent  and  irreconcilable,  it  becomes  necessary 
to  inquire  which  of  them  are  attributable  to  error  and  which  to 
design.  Here,  again,  in  distinguishing  between  the  real  and  gen- 
uine circumst-ances,  and  those  which  are  spurious,  regard  is  to  be 
had  to  those  principles  which  have  been  averted  to ;  for  it  is  rather 
to  be  presumed  that  one  witness  was  mistaken,  where  there  was 
room  for  mistake,  than  that  another  witness,  where  the  facts  ex- 
cluded all  mistake,  was  willfully  perjured.  Where  mistake  is  out 
of  the  question,  an  examination  of  the  different  degrees  of  credit 
due  to  the  witnesses  on  whose  testimony  the  conflicting  circum- 
stances depend  becomes  material ;  and  in  such  cases  a  careful  com- 
parison of  the  circumstances  which  they  state,  with  facts  either  ad- 
mitted or  fully  established,  is  of  the  most  obvious  and  essential  im- 
portance. Every  admitted  or  established  fact  affords  an  additional 
test  for  trying  the  truth  and  genuineness  of  those  which  are  doubt- 
ful, by  means  of  which  those  which  are  genuine  may  be  established 
and  become  additional  tests  of  truth,  and  those  which  are  false 
be  rejected. 

M'henever  any  fact  is  found  to  be  wholly  inconsistent  with  those 
which  are  either  admitted  or  indubitably  proved,  the  mere  rejec- 
tion of  that  single  fact,  and  the  difficulty  thus  removed,  is  not  the 
only  step  gained  in  the  progress  towards  truth ;  for  the  vicious  evi- 
dence must  have  resulted  from  error  or  fraud ;  and  whether,  under 
the  circumstances,  it  is  to  be  ascribed  to  the  one  source  or  the  other, 
it  affords  a  test  for  judging  of  the  ability  or  integrity  of  the  wit- 
ness, and  not  infrequently  affords  some  insight  into  the  conduct 
or  motives  of  the  party. 

A  few  words  more  in  relation  to  the  excuses  which  jurors  some- 
times offer  for  the  rendering  of  a  verdict  which  is  not  in  accord- 
ance with  either  law  or  justice,  nor  even  with  the  fair  preponder- 
ance of  evidence  when  that  is  properly  weighed  and  applied. 
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What  circumstances  will  amount  to  proof  can  never  be  matter 
of  general  definition.  The  legal  test  is  the  sufBciencj  of  the  evi- 
dence to  satisfy  the  judgment  and  the  conscience  of  the  jury. 
Sometimes  evidence  is  given  by  a  witness  which  is  so  improbable 
as  to  amount  to  a  moral  certainty  that  it  is  false,  or  at  least  unre- 
liable, and  yet  effect  is  given  to  it  by  jurors  who  found  their  ver- 
dict upon  it.  In  such  cases  the  excuse  is  made  by  jurors  that  the 
facts  were  sworn  to,  and  they  could  not  do  otherwise  than  to  act 
upon  them.  If  the  jurors  did  not  credit  the  evidence,  they  had  no 
right,  under  their  oath,  to  give  it  any  such  effect.  It  is  true  that 
jurors  cannot  arbitrarily  disregard  the  evidence  in  a  cause;  but 
as  we  have  already  seen,  the  law  gives  them  a  large  latitude  in 
judging  of  the  credit  of  witnesses,  aud  of  the  effect  to  be  given 
to  their  evidence.  If  on  a  full  and  careful  examination  of  the 
evidence  of  a  witness,  the  jury  are  satisfied  that  it  cannot  be  true, 
they  ought  not  to  give  effect  to  it  in  rendering  their  verdict. 

There  are  in  many  cases  difficulties  enough  as  to  the  proper  dis- 
position of  some  portions  of  the  evidence,  and  the  general  rules 
which  have  been  given  were  intended  to  aid  the  proper  solution  of 
the  difficulty.  Xo  cases  of  conflicting  evidence  are  more  difficult 
of  solution  than  those  where  facts,  apparently  well  established, 
lead  to  opposite  conclusions.  These,  in  some  remarkable  instances, 
are  of  such  a  nature  as  to  leave  the  mind  in  a  state  of  pei-plexity 
after  the  most  patient  and  laborious  investigation.  But  it  rarely 
happens  where  there  are  such  conflicting  probabilities,  so  nicely- 
balanced,  that  some  rule  of  legal  policy  does  not  intervene  to  turn 
the  scale.  And  in  all  such  cases  in  which  the  evidence  leaves  the 
matter  so  doubtful,  the  true  rule  is  to  decide  it  against  the  party 
who  holds  the  affirmative  of  the  issue,  whether  that  party  be  plain- 
tiff or  defendant.  Long  v.  Hitchcock,  9  Carr.  &  Pajme,  619 ;  Fox 
V.  Decker,  3  E.  D.  Smith,  150 ;  Cotton  v.  Wood,  8  J.  Scott  N.  S. 
568. 

Where  there  is  a  general  denial  of  all  the  allegations  in  the 
complaint,  the  plaintiff  will  be  required  to  satisfy  the  court  or  jury 
that  there  is  a  preponderance  of  evidence  in  his  favor,  or  he  will 
fail  to  recover.  So  where  the  defendant  does  not  interpose  a 
denial,  or  where  he  concedes  that  the  plaintiff's  cause  of  action  is 
established,  but  he  relies  upon  some  affirmative  defense;  such  as  a 
set-off,  recoupment,  tender,  payment  and  the  like,  the  burden  of 
proof  is  on  the  defendant  to  establish  these  issues,  and  if  he  does 
not  satisfy  the  court  or  jury  that  the  preponderance  of  evidence 
is  in  his  favor  on  these  issues,  his  defense  will  fail. 
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Of  the  husband  by  the  wife  relieves  him  from  her  support 1136 
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Who  may  abate  a  public  nuisance 1254,  1255,  125a 

Under  the  authority  of  a  statute   1254,  1255 

Power  of  a  municipal  body  to  abate  nuisance 1255 

ABSENCE: 

From  the  State,  as  affecting  the  statute  of  limitations 1651,  1652 
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By  creditor  of  money,  etc.,  paid  necessary  to  extinguish  the  debt  . .  1783 

Creditor  not  bound  to  accept  money  in  payment  of  his  claim 1783 

By  creditor  of  payment  by  stranger  extinguishes  the  debt 1784 

By  drawee  of  forged  bill   1191,  1192 

ACCESSION: 

Title  by  accession    1373-1375 

ACCIDENT: 

Trespass  does  not  lie  for  injuries  resulting  from  unavoidable  accident  1289 

ACCOMMODATION  PAPER: 

Right  of  accommodation  indorser  to  recover  amount  paid  by  him  , .    1188 

ACCORD  AND  SATISFACTION: 

Accord  defined    1737 

Accord  without  satisfaction  is  not  a  bar 1737 

Composition  agreements   1738 

Satisfaction  from  a  stranger,  how  far  a  valid  defense 1739 

By  one  of  several  obligors  or  wrongdoers   1739 

To  one  of  several  creditors  upon  a  joint  demand   1739 
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Requisites  of  tlie  satisfaction    1740 

Value  of  tiie  thing  received  in  satisfaction 1740 

Must  be  executed  and  not  executory  1741 

Exception  to  the  rule  174i 

Accord  executory,  and  tender  of  performance,  insulficient,  1741,  1742 

Accord  must  be  completely  executed   1742 

What  is  sufficient  accord  and  satisfaction   1742-1746 

What  is  not  sufficient  as  an  accord  and  satisfaction   1746 

Payment  of  part  of  a  just  debt  1746 

Check  tendered  in  satisfaction  and  collected  by  creditor 1747 

Accord  obtained  by  duress,  fraud,  or  mutual  mistake 1750 

Defense  must  be  pleaded    1750 

Exception  to  the  rule  1751 

ACCOUNT: 

Limitation  of  actions  'n  case  of  mutual,  open,  and  current  account.  .   1661 

What  are  mutual  accounts  1661-1663 

How  production  on  the  hearing  may  be  compelled 1912,  1914 

As  evidence   1972 

Proof  to  be  given  to  render  the  books  admissible   1973 

Proof  that  the  party  had  no  clerk   1973 

What  person  is  a  "clerk"  within  the  rule 1974 

Must  relate  to  a  matter  of  book  account  1975 

What  are  not  matters  of  book  account 1976-1978 

Of  what  transactions  or  matters  the  books  are  evidence 1976-1978 

Are  not  evidence  of  a  single  charge  1978 

Proof  must  be  given  of  some  of  the  items  charged 1978 

Proof  of  the  fairness  of  the  books  1979 

Manner  of  keeping  the  books   1980 

Common  to  all  classes  of  business  1981 

By  whom  the  entries  may  be  made  1982 

Number  of  witnesses  required  to  prove  dealings  with  the  party  ....   1984 

The  credit  to  be  given  the  books  is  for  the  jury  1984 

Impeaching  the  credit  of  account  books   1985 

Admissibility  not  affected  by  existence  of  common-law  proof 1985 

As  evidence  of  value    1986 

Time  of  making  the  entries  in  the  books   1986 

Should  be  the  ordinary  books  in  daily  use  1987 

Should  contain  original  entries  of  events  as  they  transpired 1988 

What  entries  will  be  deemed  original  1989,  1990 

Ledger  and  daybook 1990 

Entire  set  of  books  must  be  introduced  1991 

Are  not  evidence  of  charges  in  gross  1991 

Admissible,  where  witness  testifying  to  accuracy  has  no  recollection 

of  the  facts   1992 

Copy  of  the  books  not  competent  evidence  1993 

Books  once  admitted  in  evidence  cannot  be  withdrawn 1993 

Must  be  received  generally    1994 

Whole   contents  evidence    , 1994 

Party  may  waive  books  and  resort  to  common-law  proof 1994 
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What  constitutes  an  account  stated  .v 1206-1212 

Facts  which  may  be  shown  in  support  of  the  action  upon  the  account  1207 
Omission  to  object  to  account  rendered  and  the  inference  therefrom,  3207 

Is  a  mere  admission  that  the  account  is  correct 120S 

EflFect  is  to  establish  prima  facie  the  accuracy  qf  the  items   120S 

The  account  may  be  impeaclied  for  mistakes  or  errors 120b 

Account  cannot  be  stated  by  persons  not  competent  to  contract  ....   1209 

What  accounts  may  be  stated  or  settled  1209 

I.  O.  U.  as  prima  facie  evidence  of  a  loan  or  of  an  account  stated..   1209 
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to  pay 1211 
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When  the  principle  of  acquiescence  to  account  rendered  does  not 

apply   1211 

May  be  impeached  by  proof  of  fraud,  unfairness  or  mistake  of  law 

or  fact    1211 

May  not  be  necessary  to  open  the  whole  account  but  merely  to  cor- 
rect a  mistake    1211 

Not  necessary  that  the  mistake  should  be  mutual 1211 

The  party  who  presented  the  account  may  show  mistake   1211 

Practice  of  opening  accounts  stated  is  not  encouraged 1211 

Pleadings  and  proof  of  the  party  impeaching  an  account  stated   .  . .    1212 
Plaintiff  may  join  a  count  upon  original  debt  with  one  upon  account 

stated    1212 

When  the  party  failing  to  establish  an  account  stated  may  recover 

on  original  debt   1212 

Party  seeking  to  open  account  stated  must  surcharge  or  falsify,  or 

both   1212 

What  is  meant  by  falsification  or  surcharging  an  account 1212 

Where  fraud  is  shown  the  whole  account  may  be  opened   1212 

Where  an  error  or  mistake  is  shown  the  account  may  be  corrected,  1212 

ACKNOWLEDGMENT : 

Of  indebtedness  which  will  revive  remedy  on  claim  barred  by  the 

statute 16^* 

Recording  of  conveyances  duly  acknowledged  and  certified 1943 

Form  of  acknowledgment  of  a  written  instrument   1943 

Acknowledged  and  certified  conveyance  as  evidence   1943 

Certificate  of  acknowledgment  not  conclusive   ■  •   1944 

When    instruments    acknowledged    and    certified    are    admissible    in 

. ,  „„„  1944-1945 

evidence    

Certificate  of  acknowledgment  by  a  corporation   1945 
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As  an  excuse  for  nonperformance  1564-1366 

What  will  be  deemed  the  act  of  God  1564-1565 
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By  or  against  married  women 1115 

To  charge  husband  for  necessaries  furnished  the  wife   1131 

By  parent  for  injury  to  child   1150 

For  goods  bargained  and  sold   llo-l 
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To  recover  for  labor  and  services   115S-117U 

For  work,   labor,  and  materials  furnished   1170-117:2 

For  money  loaned  and  advanced   117ii-1175 

For  money  paid,  laid  out,  and  expended 1175-11><6 

For  money  had  and  received  1186-1202 

For  use  and  occupation   1203-1206 

Upon  an  account  stated   1206-1212 

For  torts   or   wrongs   generally    1213-1221 
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For  fraud    1222,  1447 
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For  a  nuisance     1251-1265 

For  a  penalty   1266-1275 

Of  trespass  for  injury  to  personal  property   1276-1293 

For  trespass  upon  real  property    1293-1312 

For  repair  of  division  fence   1312-1316 

Trespass  by  animals   1316 

To  foreclose  lien  upon  trespassing  cattle 1322-1325 

Again  person  willfully  causing  the  seizure  of  trespassing  cattle,  1325-1332 

To  recover  animal  seized  or  damages  for  the  seizure   1332-1338 

To  recover  damages  for  diversion  of  water   1342-1349 

To  recover  damages  from  back  water   1350-1353 

To  recover  damages  arising  from  flooding  lands   1253-1358 

For  penalties  under  the  Forest,  Fish  and  Game  Law   1358-1359 

Of  trover 1360-1392 

For  negligence  1393-1432 

To  recover  damages  for  injuries  by  domestic  and  other  animals  ....    1433 

Of  replevin,  or  to  recover  a  chattel   1460-1476 

Against   infants    1505-1506 

ADJOURNMENT : 

Effect  of  allowing  an  adjournment  in  an  improper  case 1232 
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Action  for  trespass  on  lands  of  his  testator  12!)8 

Action  for  taking  and  carrying  away  goods  or  chattels  of  testator,  12!i8 

1364 
Liable  in  trover  for  nondelivery  of  property  belonging  to  widow  . . .  1361) 
Conclusiveness  of  a  judgment  for  or  against  an  administrator   ....   160!) 

Jurisdiction  of  a  justice  in  an  action  against 1631 

Counterclaims  in  actions  against  administrators    1631 

Jurisdiction  of  a  justice  in  actions  by  administrators 1632 

May  submit  claims  to  arbitration    1701-1702 

Payment  to  an  administrator  is  valid  though  supposed  intestate  is 
living 1785 

ADMISSIONS: 

Account  stated  is  a  mere  admission  that  the  account  is  correct,  1208, 1863 

The  force  and  effect  of  sucli  an  admission   1208 

By  infants  are  competent  evidence  against  them 1506 

Oral  admission  of  a  debtor  that  he  had  made  part  payment 1678 

Tender  as  an  admission  of  indebtedness   1769 

Answer  of  tender  as   an  admission    1770 

In  the  pleadings,  how  far  conclusive   1843 

By  a  party  of  facts  material  to  the  issue   1845 

By  stipulation  or  in  open  court   1846 

Statements  made  by  a  party  as  a  witness  under  oatli   1847-1848 

By  husband  or  wife  as  evidence  against  the  other   1848 

By  attorney   on  a  t'ial    184!) 

By  agents,  as  evidence  against  their  principals   184!) 

Of  one  of  several  parties   to  tlie   action    1852 

Of  one  of  several  joint  debtors    1853 

By  a  partner    ^ 1S03,  1854 

By  a  principal,  how  far  evidence  against  surety   1854 

Of  former  owners  of  chattels   1856 

By  the  assignor  of  a  chose  in  action  1856,  1857 

Implied  admissions   1861,  1862 

Silence  as  an  admission  where  there  is  a  duty  to  speak 1862 

By  failure  to  answer  letters   18t)3 

Verbal  admissions  must  be  received  as  evidence  with  caution   ....   1864 

Are  not  conclusive 1864 

Whole  of  the  statement  containing  the  admission  must  be  received 

1865-186(1 

Limit  to  this  rule   1866 
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By  payment  of  money  into  court   1868 

Of  one  of  several  defendants  in  actions  of  tort 1868 
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ADULTERY: 

Of  the  wife,  a  justification  for  turning  her  away 1137 

Husband  not  afterwards  liable  for  necessaries   1137 
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Action  for  money  lent  and  advanced  11 73 
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Firm  not  liable  for  advances  to  agent 1175 
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Trespass  will  not  lie  against  party  in  adverse  possession 1297 

Legal  title  does  not  draw  after  it  possession  of  lands  held  adversely,  1298 
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How  far  the  liability  of  a  parent  for  necessaries  proceeds  on  the 

theory  of  agency 1142 

Agency  of  the  child  to  purchase  necessaries  may  be  implied 1145 

Married  woman  may  carry  on  business  through  husband  as  her  agent  1117 
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Married  woman  liable  for  fraud  of  her  agent  1129 

Implied  promise  by  agent  to  pay  over  moneys  of  his  principal,  1189,  1190 
Appropriation  of  principal's  money  to  payment  of  debt  of  third  per- 
son     1191} 

Presumption  that  agent  has  sold  goods  and  received  the  money  ....    1190 
Liability  for  failure  to  pay  money  to  third  person  as  directed,  1190,  1201 
Liability  of  agent  selling  property  which  did  not  belong  to  his  prin- 
cipal      1381 

Demand  upon  an  agent  when  a  demand  upon  his  principal  .  . .   1384,  138.> 

Liability  of  principal  for  negligence  of  his  agent   1405 

Agent  cannot  make  -alid  new  promise  to  defeat  statute  of  limita- 
tions        1068 

New  promise  to  agent  will  revive  demand  barred  by  statute 1669 

Submission  to  arbitration  by  unauthorized  agent 1703 

Payment  to  agent,  when  payment  to  principal   1785 

Declarations  or  admissions  of  an  agent  as  evidence  against  principal,  1848 

1870 
AGISTOR: 

Without  lien,  may  maintain  trespass  against  a  stranger   1282 

ALTERATION: 

Of  contracts  by  consent  of  parties  1515-1518 

Of  written,  sealed,  executory  agreements    1515 

Of  contracts  within  the  statute  of  frauds  by  parol  executory  agree- 
ment     1517 

Of  parol  agreements   1518 

Of  contracts,  without  consent   1518,  1519 

Of  sealed   instruments,   deeds,  etc 1519 

Immaterial  alterations   1520 

Of  written  or  sealed  contracts   1520 

Of  bills  or  notes 1521 

Inserting    date    in    negotiable    instrunients    1,525 

Pilling  blanks  in  notes 1525 

Correction  of  mistakes   1530 
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By  whom  made  1531 

By  a  stranger  to  the  instrument  1531 

Presumption  as  to  time  of  alteration  1532 

Burden  of  proof   1532,  1534 

AMBIGUITY: 

Parol  evidence  to  explain 2000-2004 

ANIMALS: 

Liability  of  a  married  woman  for  trespass  by  her  cattle   112!) 

Liability  of  person  who  suffers  dangerous  animals  to  run  at  large,  1258 

Property  in  animals   1278,  1279-1433 

Trespass  for  chasing  cattle   with   dogs    1284 

Trespass  for  wrongfully  killing  a  dog   1284 
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Liability  for  damages  by  trespassing  animals   1290,  1318,  1440 
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Liability  of  railroads  for  injuries  to  trespassing  animals 1321 

Liens  upon  animals   trespassing    '. 1322 

(See  Lien.) 

Special  proceedings  against  strays    1325 

(See  Stbats.) 

Trover  will  lie  for  the  conversion  of  domestic  animals   1371 

Injuries  from  running  away  horse   1407 

Injuries  by  domestic  and  other  animals   1433 

Right  to  keep  a  ferocious  dog  for  the  protection  of  property  . .    1433-1436 
Proof  of  knowledge  or  notice  of  the  dangerous  character  of  a  dog  . .   1433 

-1438 
Liability  of  owner  of  vicious  animals  for  injuries  they  may  do  ....   1433 

Propf  of  the  viciousness  of  an  animal   1434 

Liability  of  owner  of  vicious  animal  for  injuries  done  while  tress- 
passing       1435 

Liability  of  owner  of  sheep-killing  dog  143t) 

Notice  to  be  given  by  exhibitions  of  wild  animals  of  their  approach,  1433 
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Nature  and  requisites  of  the  defense 1489-1491 

Defense  must  be  pleaded   1489-1490 

Parties  in  the  two  actions  must  be  the  same  1489 

Withdrawal  or  discontinuance  of  former  action 1490 

ANSWER: 

In  proceeding  against  strays    1325 

The  answer  authorized  by  the  Code   1478,  162S 

Denials  in  an  answer 1477 

What  may  be  shown  under  a  general  denial   1479 

Affirmative  defenses    I486,  1594,  1750 

Failure  to  interpose  a  counterclaim  by  answer  1591 

Counterclaims   1628 
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Of  accord  and  satisfaction  1743-1751 

Of  tender   1770-1772 

Variance  between  proof  and  answer  1923 

APPEAL: 

Liability  of  justice  for  false  return  on  appeal   1246 

Prom  order  determining  claim  for  surplus  in  proceedings  against 

strays    1331 

From  order  determining  demand  for  possession  of  animals  seized  . .   1334 
From  final  order  on  petition  in  proceedings  against  strays 1334 

APPLICATION   OF   PAYMENTS: 

By  the  debtor    1792,  1793 

By  the  creditor    1793 

To  unsecured  debts    1794 

To  open  or  simple  contract   1794 

To  items  which  would  be  barred  by  tlie  statute   1794 

Creditors  bound  by  application  made    1795 

Must  be  applied  to  a  legal  rather  than  illegal  transaction  ....  1793 

By  the   court    1795 

To  relieve  a  surety   1790 

To  extinguish  debt  first  due  and  secured  demands   1796 

In  case  of  a  running  account   1796 

Where  the  debt  bears  interest   1796 

To  individual  rather  than  firm  debts   1797 

Where  the  money  is  received  from  judicial  sales   1797 

APPRAISEMENT : 

Of  damages  by  fence-viewers   1312,  1313 

APPRENTICE: 

Eights  and  liability  of  father  binding  his  infant  son  as  apprentice  . .  1147 

Seduction  of  infant  bound  as  apprentice,  right  of  action   1150 

Action  by  master  against  person  enticing  away  apprentice 1249 

ARBITRATION: 

Source  and  nature  of  the  remedy   1694 

The  remedy  given  by  the   Code    1695 

Code  provisions  as  to  arbitrations   1695-1701 

Statutory  provisions  not  exclusive   1701 
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Form  and  requisites  of  a  submission  under  the   Code    1695 
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Parol  submission  valid  at  common  law 1700,  1701 

Exceptions    1701 
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Infants,  lunatics,  and  habitual  drunkards  cannot   1695  1703 

Corporations    1701 

Supervisors    1702 
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Attorney   I702 

Agent 2702 
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What  controversies  may  be  submitted  to  arbitration 1695,  1704 
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Revocation  of  a  submission  under  the  Code 1700-170S 
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Mode  of  revocation    1700-1708 
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Time  of  appointment  of  umpire  1709 

Mode  of  appointment   1709 

Duties  of  the  umpire  or  additional  arbitrator 1709 
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Requisites  of  an  award   1716 
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For  the  corruption  of  legislation   1544,  1545 

Wagers,  betting  and  gaming  contracts   1545 

In  violation  of  Sunday  laws 1545-1547 

Tending  to  promote  prostitution   1547-1550 

To  prevent  competition   1550,  1551 

Against  public  policy   1551-1558 

In  violation  of  statute  against  usury    1558 

In  violation  of  statutes  generally    1559,  1560 

Divisible  contracts,  good  in  part  and  bad  in  part   1560-1563 

impossible  contracts    1564 

Prevention  of  performance  by  the  act  of  God   1564 

When  the  act  of  God  is  a  defense  1564-1566 

Prevention  of  performance  by  act  of  the  law   1566-1568 

When  impossibility  of  performance  as  a  defense   1568,  1569 

Merger   of   contracts    1570 

Prevention  of  performance  as  a.  defense  1576-1578 

Default  in  doing  the  first  act 1578,  1579 

Oumulative  and  alternative  stipulations    1579,  1580 

Time   of    performance    1580,  1581 

Mode  of   performance    1581-1584 

Excuses   for   nonperformance    1584,  1585 

Part   performance    1585,  1586 

Tender  as  an  equivalent  to  performance   1770 

Failure  of  consideration  as  a  defense  to  actions  on  contract  . .   1773-1778 

Nonperformance  of  conditions  precedent  as  a  defense 1778,  1779 

When  avoided  for  duress   1799 

When  not  avoided  for  duress    1802 

Parol  discharge  from  a  sealed  contract   1776,  1777 
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CONTRIBUTION:  Page. 

Right  of  and  liability  to  contribution  as  between  sureties  . , .  1182,  1183 
Eight  does  not  exist  as  between  joint  wrongdoers 1183 

CONTRIBUTORT  NEGI.IGi:NCE: 

When  the  contributory  negligence  of  the  plaintiff  will  defeat  the 
action    1399-1404 

CONVERSION:     (See  Tkovee.) 

What  constitutes  a  conversion   1377-1382 

Wrongful  intent  not  an  essential  element  1377 

By  assuming  dominion  or  control  over  property  of  another 1377 

Constructive  conversion    1378 

By  a  wrongful  taking   1378,  1379 

By  a  wrongful  detention  after  demand  1382 

Demand  and  refusal  as  evidence  of  conversion   1382 

Limitation  of  time  of  commencing  action  for  conversion 1646-1649 

CONVEYANCE: 

By  husband  to  wife  or  wife  to  husband 1113 

Of  land  revokes  a  license  in  respect  to  it 1307 

Recording  of  conveyances    1943 

Acknowledgment  of   conveyances    1943-1945 

Record  of  a  conveyance  as  evidence   1944,  1945 

COPY: 

Of  a  copy,  not  evidence    1900 

Letter-press  copies,  as  evidence   1901 

Of  a  memorandum,  as  evidence   1901 

Of  a  record,   as  evidence    1939,  1941 

Papers  filed  with  town  clerk    1940 

Papers  tiled  or  recorded  in   a  public  office   1941 

Certificate  of  incorporation    1942 

Acts,  ordinances,  etc.,  of  common  council    1942 

Wills   1942 

Conveyances  1943-1945 

Of  a  notice  of  mechanic's  lien    1948 

Of  account-books,  not  competent  o\  idence   1993 

CORNICE: 

Overhanging  cornice,  when  an  actionable  nuisance 1259 

CORONER: 

Liability   for   an   escape    j-, 1243 

CORPORATION: 

Trover  will  lie  against  a  corporation  for  acts  of  officers  or  agents,  1368 

Illegality  of  agreements  to  influence  directors 1545,  1554 

May  submit  demands  to  arbitration   1701 

Proof  of  existence  of  a  corporation   1942 

Form  of  an  acknowledgment  by  a  corporation   1945 
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COUNTERCIiAIM:  Page. 

The  counterclaim  authorized  by  the  Code  162S 

What  is  meant  by  "'new  matter"   1629 

Distinction  between  a  counterclaim  and  defense  162U 

Nature  of  the  demand  which  may  be  interposed  as  a  counterclaim  1629 

1630 

In  an  action  against  an  executor  or  administrator    1631 

In  an  action  by  an  executor  or  administrator   ,r  1631 

Jurisdiction  determined  by  the  nature  rather  than  amount 1632 

Must  tend  to  diminish  or  defeat  plaintiff's  recovery   1632 

Must  be  a  cause  of  action  against  the  plaintiff   1633 

Must  be  in  favor  of  the  defendant  or  one  or  more  defendants  ....  1634 

May  be  a  distinct,  independent  demand  on  contract 1636 

Distinct  cause  of  action  for  tort  cannot  be  set  up   1636 

Demands  arising  out  of  or  connected  with  plaintiff's  claim 1637 

What  counterclaim  may  be  interposed  in  action  for  a  tort 1637 

Damages  for  tort  in  action  upon  contract   1638 

Cause  of  action  on  contract  in  action  for  tort   1638 

Construction  of  the  terms  used  in  section  501  of  the  Code 1638 

Meaning  of  the  phrase,  "connected  with  the  subject  of  the  action"  .  .  1638 

Bar  of  the  statute  of  limitations   1639 

Must  be  pleaded  to  authorize  proof  of  the  demand   1639 

How  pleaded   1639 

Judgment  upon  a  counterclaim   1590 

Effect  of  neglect  to  interpose  a  counterclaim 1591,  1592 

COUNTY: 

Liability  for  misappropriation  of  taxes  assessed  on  railroad  property  1189 

COUNTY  GI.EBK: 

Liability  for  refusal  to  perform  an  official  duty 1194 

COVENANTS: 

Repeal  of  covenant,  by  statute  making  it  illegal 1566 

Impossible  covenants    1566,  1567 

Not  to  sue,  when  effectual  as  a  release   1689 

Of  warranty,  as  estoppels   1805,  1809 

COVERTURE:     (See  Husband  and  Wife.) 

Must  be  pleaded  as  a  defense  if  not  disclosed  by  complaint 1487 

As  a  defense  under  existing  statutes  1514 

CREDIBILITY: 

Of  a  witness,  of  what  it  consists   2026,  2098 

Impeaching  credit  of  a  witness   2075 

Of  witnesses,  matters  to  be  weighed  in  determining 2098,  2099 

CREDIT: 

Fraudulent  representations  as  to  credit  of  third  persona 1222 
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CRIMINALS:  Page. 

Competency  as  witnesses   1835 

CROPS: 

Trespass  for  entry  and  carrying  away  crops 1303,  1304 

Conversion  of  crop  by  landowner   1303 

Liability  for  damages  to  crops  by  trespassing  cattle 1313,  1336 

When  replevin  will  not  lie  to  recover  crops   1471 

CROSS-EXAMINATION : 

When  a  witness  has  so  far  given  evidence  in  chief  as  to  entitle  party 

to    2024,  2025 

Object  of  the  cross-examination   ?05J5 

Danger  of  cross-examination   2026 

Relevancy  of  the  questions  asked  2027 

In  respect  to  deeds,  contracts,  letters,  papers,  etc  2028 

Court  may  prevent  abuse  of  the  privilege  2031 

Discretion  of  the  court  as  to  limits  of  cross-examination   2032 

Discretion  as  to  time  of  cross-examination    2032 

EflFect  of  loss  of  the  right  to  cross-examine,  by  death,  etc 2033 

Leading  questions  on  cross-examination 2062 

DAM: 

Right  to  erect  and  maintain  a  dam  1351,  1353 

Liability  for  flowing  lands  above  1353-1354 

Repair  of  dams    1353 

Liability  for  negligent  construction   1355 

DAMAGE: 

Proof  of  damage  to  entitle  a  plaintiff  to  recover  for  tort  ....    1213,  1214 

Proof  of  damage  not  indispensable  to  action  for  injury  to  a  right  . .  1346 

Fraud,  without  damage,  not  actionable    1222 

False  ret jrn,  without  injury,  not  actionable   1246 

Special  damage  to  plaintiff  irom  a  public  nuisance   1251,  1253 

Proof  of  damage  not  necessary  to  sustain  action  for  trespass  on  land,  1294 

DAMAGES: 

Proof  of  special  damages  in  action  of  slander  brought  by  a  woman  . .  1116 

Measure  of  damages  in  action  for  breach  of  warranty   1157 

For  failure  to  furnish  carrier  ireight  as  agreed  1168 

Measure  of  damages  where  surety  has  paid  debt  of  principal  with 

property    1177 

In  action  for  an  escape    1245 

Measure  of  damages  in  action  for  false  return    1247 

Where  several  contribute  to  pollution  of  a  stream   1261 

Double  or  treble  damages  in  action  for  penalties   1275 

In  action  for  destruction  of  a  line  tree 1277 

Determination  of  damages  from  trespass  of  two  or  more  cattle,  1322,  1443 

In   action    of   replevin    1474 

Denial  not  necessary  of  allegations  as  to  amount  of  damage 1478 

Recouoment  of  damages,  what  may  be  recouped  1625 

Compentency  of  evidence  of  the  damages  sustained 2044,  2052 
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OATE:  Page. 

Filling  blank  in  negotiable  instrument  -with  the  date 1523 

Presumption  of  execution  at  the  day  of  date  1875 

DEATH: 

Of  defendant  in  execution,  will  not  discharge  sheriff's  liability  for 

escape    ^ 1245 

Of  licensor,  revokes  the  license 1307 

Extends  time  limited  for  commencing  action 1655 

DECEIT:      (See  Peaud.) 

Kequisites  of  a  cause  of  action  for  fraud  and  deceit   1452 

DECI.  ARATIONS : 

Admissions  and  declarations,  as  evidence  1843 

Of  a  person  referred  to  for  information   1847 

Of  an  agent    1848,  1870 

Of  a  deputy  sheriff   1852 

Of  the  master  of  a  vessel   1852 

Of  one   of   several   joint   debtors    1853 

Of  one    partner     1853 

Of  the  principal  as  affecting  his  surety   1854,  1855 

Of  former  owners  of  property    1856-1859 

Of  an  assignor    1858-1859 

Of  a  bankrupt    1858 

Of  the  payee  of  a  note   1859 

When  part  of  the  res  gestae  1869,  1870 

DEED:     (See  Conveyance.) 

Alteration  of  deeds  after  execution,  effect  of 1519,  1520 

Agreements  to  convey  "by  a  good  and  sufficient  deed" 1582 

Estoppel  by  deed   1806 

DEFAULT: 

In  proceedings  against  animals   1323,  1325,  1329 

Conclusiveness  of  judgments  by  default  1599 

DEFENSES: 

To  action  for  money  had  and  received  1187 

Process  regular  on  its  face  as  a  defense  to  action  against  officer  .  . .   1234 

To  action  for  an  escape   . . . .' 1240-1246 

Title  in  a  third  person,  when  a  defense :  .   1282,  1472 

To  action  for  trespass  on  land    1296,  1304,  1319 

License  from  the  plaintiff',  as  a  defense   1304,  1310 

Distinction  between  a  counterclaim  and  a  defense   1629 

JOo  not  include  denials   1486 

Legal  effect  of  a  general  denial  1479 

What  may  be  shown  under  a  general  denial  1479 

Denials  and  defenses  are  distinct  and  separate  parts  of  an  answer. .   1485 

Affirmative  defenses  which  must  be  pleaded   1486 

Another  action  pending  as  a  defense   1489-1491 
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DEFENSES—    (Continued):  Page. 

Infancy  as  a  defense    1492-150(3 

Defenses  founded  on  incapacity  to  contract  1507 

Lunacy    1507-1510 

Drunkenness  or  intoxication   1511 

Coverture   1514 

Alteration  of  contracts   1515-1534 

Illegality  of  contract    1535 

Restraint  of  trade   1537 

Corrupting   legislation    1544 

Wagers,  betting  and  gaming 1197,  1545 

Violation  of  Sunday  laws   1545 

Promotion  of  prostitution   1547 

Prevention  of  competition   1550 

Public  policy 1551 

Usury    1558 

Violation  of  a  statute   1559 

Divisible  contracts   1560 

Impossibility   of   jjerformance    1504 

Act  of  God    1564 

Act  of  tlie   law   or   legal   impossibility    1566 

Physical    impossibility     156S 

Merger  as  a  defense    1570-1575 

Higher   security    1570-1575 

Performance 1576-1587 

Former  adjudication   1587 

former  recovery  by  plaintiff    1587 

Former  suit  when  defendant  set  off  demand  1589 

Former  suit  and  neglect  to  interpose  a  counterclaim   1591 

Former  action  and  judgment  for  defendant   1593 

Judgment,  when  a  bar  and  how  far  conclusive   1595 

Splitting  demands   1601 

Subject  of  second  suit  a  matter  of  defense  in  former  action  . . .   1605 
Requisites  of  the  adjudication  which  will  operate  as  a  bar  ....   1606 

Recoupment   1615-1626 

Set-oft    1627 

Counterclaim   1628 

Statute  of  limitations  1641-1680 

Release    1681-1693 

Arbitrament  and  award   1694-1736 

Accord  and  satisfaction   '. 1737-1751 

Tender     '. 1752-1772 

Failure  of  consideration  1773-1775 

Parol  discharge  from  a  contract   1776 

.Nonperformance  of  conditions  precedent   1778 

Payment     1780 

Duress     1798 

Estoppel    1804 

License    1304 

Contributory  negligence  of  the  plaintiff  1399 

Title  in  a  third  person  as  a  defense  in  replevin  ^ .   1473 
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DEFINITIONS:  Page. 

Accord     X737 

Clergyman    1092 

Conversion    137y 

J^uiess     1798 

Ji^scape     1238 

Falsification     1212 

Magistrate    1092 

Malfeasance   1260 

Misfeasance    1260 

Negligence I393 

New  matter    1485  162!) 

Nonfeasance  1260 

Surcharge  1212 

Tort  121 3 

DELIVERY: 

Action  for  refusal  to  deliver  goods  purchased 1154 

By  carrier  must  precede  action  for  freight  1168 

DEMAND: 

When  not  necessary  before  action  for  nondelivery  of  goods  purchased,  1154 

When  necessary  to  put  a  vendor  in  default   1154 

Before  action  against  bailee  or  depositary   1207 

In  action  for  money  had  and  received   1202,  1203 

Of  tlie  abatement  of  a  nuisance  1261 

Of  possession  of  animal  seized  as  a  stray   1332,  1334 

When  necfessary  before   bringing  action  of  trover    1378 

When  not  necessary  in  trover   1379 

Demand  and  refusal  as  evidence  of  conversion   1382 

When  necessary  to  support  action  of  replevin   1465 

When  the  statute  of  jimitations  runs  from  demand   1645 

When  demand  and  refusal  are  necessary,  statute  runs  from  refusal,  1650 

DENIAL: 

Legal  effect  of  a  general  denial  1477 

May  be  general  or  specific 1478 

Of  knowledge  or  information  sufficient  to  form  a  belief   1478 

Of  a  conclusion  of   law    1478 

Of  immaterial  allegations   1479 

Of  the  allegation  as  to  amount  of  damages   1479 

Of  the  value  of  tlie  property  in  replevin   1479 

Of  fraud  1479 

What  may  be  sliown  under  a  general  denial , 1479 

Defendant  may  disprove  any  fact  which  the  plaintiff  is  bound 
to  establish    1479,  1484 

In  action  to  recover  for  labor  and  services,  proving  unskillful 
performance   1479 

Showing  malpractice  in  action  by  surgeon  for  services 1480 

In  action  by  an  attorney  for  professional  services   1480 

135 
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DENIAL  —     ( Continued )  : 

What  may  be  shown  under  a  general  denial —  (Continued)  :               Page. 
Eight  to  claim  the  benefit  of  the  statute  of  frauds  under  a  gen- 
eral  denial    1481,  1482 

Alteration  of  the  note  in  suit 1482 

Revocation  of  authority  of  agent  making  sale   1482 

In  action  for  goods  sold  and  delivered   1482 

Proof  of  payment  under  general  denial   1482 

Proof  of  illegality  of  the  contract  in  suit 1482 

In  action  to  recover  damages  for  negligence   1483 

When  defendant  cannot  avail  himself  of  the  defense  of  usury 

under  denial    14S3 

Infancy  might  be  shown  under  general  denial  under  old  system,  1487 

Evidence  admissible  under  a  partial  denial   1483,  1484 

Distinction  between  denials  and  defenses   1484 

DEPOSIT: 

When  statute  of  limitations  runs  aganist  action  to  recover 1645 

DEFOSITABT: 

Not  liable  to  action  before  demand  and  refusal 1202 

DIRECTOR: 

Contracting  for  corporation,  not  liable  for  negligence  of  employee  . .   1124 

DISCONTINUANCE : 

Of  action  before  justice  by  improper  adjournment 1232 

Of  proceedings  against  trespassing  cattle   1338 

Of  action  by  submitting  issues  to  arbitration   172!) 

DISMISSAL: 

Of  action  of  trespass  on  title  to  lands  coming  in  question 1300 

DIVERSION: 

Of  the  vpater  of  streams   1342 

Of  subterranean  water   1346 

DIVISION  FENCES:     (See  Fences.) 

Statutes  relating  to  division  fences   1312 

DOG:      (See  Animals.) 

Right  to  Icill,  as  a  common  nuisance  1258 

Trespass  for  killing  a  dog  1284 

Right  to  Iceep  a  watch  dog 1433,  1439 

Action  to  recover  damages  from  the  bite  of  a  dog   1435 

Proof  of  notice  of  ferocious  disposition   1435,  1436 

Liability  of  owner  of  ferocious  dog   1436 

Liability  of  person  harboring  a  ferocious  dog  1437 

Liability  of  owner  of  sheep-killing    dog    1441 


INDEX.  2147 

DOMESTIC  RELATIONS:  Page. 

Provisions  of  the  law  in  relation  to  marriage 1091 

Acts  repealed  by  the  Domestic  Relations  Law   1103 

Provision  as  to  guardianship  and  adoption  1141 

DOCKET-BOOK: 

Of  a  justice,  or  a  transcript  certified  by  him,  is  evidence  before  him,  1905 
Deposit  of  docket-book  in  case  of  the  removal,  etc.,  of  the  justice  . .  1905 
Entries  in  docket  so  deposited  presumptive  evidence  of  facts  stated,  1906 

How  proved  1906 

As  evidence  of  a,  judgment,  where  justice  is  dead,  out  of  office,  etc.  1906 

Matters  entered  in  the  docket-book   1906,  1907 

Transcript  of  the  docket  to  be  furnished  on  request   1907 

Certificate  annexed  to  the  transcript   1907 

Certificate  of  county  clerk  attached  to  the  transcript   1908 

Transcript  of  docket  of  justice  of  another  State 1908 

OOW^EB: 

Controversies  as  to  admeasurement  may  be  arbitrated 1704 

DRAIN: 

Right  of  landowner  to  drain  his  land   1346 

Liability  for  discharging  waters  of  drains  on  lower  proprietor  ....  1357 

DRUNKENNESS: 

As  a  defense   1511-1513 

DURESS: 

What  constitutes  duress    1798 

By  imprisonment    1798 

By  threats  17'  ' 

When  it  avoids  a  contract   1799 

in  case  of  duress  of  person   1799 

In  case  of  duress  of  goods    1801 

What  does  not  avoid  a  contract   1802 

Contract  must  be  repudiated  promptly  1803 

Recovering  back  money  paid  under  compulsion   1185 

DUTY* 

Violation  of  public  or  private  duty  as  the  basis  of  an  action  of  tort,  1213 

1214 
Presumption  of  performance  1873 

DWEIiLING: 

Entry  without  license,  a  trespass   1305 

Implied  license  to  enter  1305 

EARNINGS: 

Right  of  husband  at  common  law  to  earnings  of  wife   1118 

Of  wife  still  belong  to  husband  in  absence  of  contract  between  them,  1118 

1119 
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EARNINGS  —  (Continued) :  Page. 

When  the  wife  is  entitled  to  her  earnings   1119 

When  the  husband  may  sue  and  recover  for  the  earnings  of  his  wife,  1119 

Right  to  recover  for  loss  of  earnings  through  injury  to  the  wife  . .  1120 

Of  a  child  belonging  to  the  parent  1147 

Parent  may  sue  for  and  recover  the  earnings  of  child 1147 

Proof  in  such  action  114S 

Liability  of  parent  for  services  rendered  by  child 1148 

Implied  assent  that  an  infant  may  have  its  earnings   1140 

Emancipation  of  infant  and  its  effect  upon  right  to  earnings 1149 

When  payment  to  a  minor  of  his  wages  is  valid   1149 

EASEMENT: 

Permanent  easement  cannot  be  created  under  parol  license 1306 

EAVES : 

Overhanging  eaves,  as  a  nuisance  1259 

EDUCATION: 

Duty  of  parent  to  educate  his  children    1146,  1147 

Compulsory  Education  Act   1146 

EJECTMENT: 

Married  woman  may  maintain  ejectment  against  her  husband  ....  1122 

ELECTION: 

Between  joint  or  several  actions  for  joint  trespass   1607 

Riglit  of  election  in  case  of  alternative  promise  to  pay  in  money  or 

chattels   1767 

EMANCIPATION: 

Of  children  by  parent 1149 

Effect  of  such  emancipation   114!) 

EQUITABLE  INTEREST: 

Without  legal  title  or  possession  will  not  support  action  for  con- 
version      1363 

Equitable  owner  of  land  may  recover  damages  from  negligent  setting 

of  fires 1302 

ESCAPE: 

Defined    1238-1239 

Jurisdiction  of  a  justice  in  an  action  for  an  escape  1238 

Jail  liberties,  how  established   1239 

Who  are  "utitled  to  the  liberties  of  the  jail  123'J 

Undertaking  to  secure  the  liberties  of  the  jail   1239 

Confinement  of  a  prisoner  upon  process  for  contempt   1239 

Liability  of  sheriff'  for  an  escape  and  damages  recoverable   1239 

Undertaking  for  the  jail  liberties  is  for  indemnity  of   sheriff  and 

party  1240 
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ESCAPE  —  (Continued)  :  Page. 

Forfeiture  of  the  undertaking  before  it  is  duly  allowed  1240 

Suit  upon  the  undertaking  as  a  bar  to  action  for  escape  1240 

Negligent  or   voluntary    1240 

On  mesne  or  final  process    1241 

What  is  an  escape  for  which  a  sheriff  or  constable  will  be  liable  .  .  .   1241 

When  an  unauthorized  discharge  of  prisoner  is  an  escape   1242 

Attorney   has   no   authority   as   such   to   discharge   defendant   from 

arrest    1242 

Justice,  as  such,  has  no  power  to  discharge  defendant  from  arrest. .    1242 
Coroner  arresting  sheriff  and  leaving  him  in  jail  liable  for  escape . .    1243 

Right  of  sheriff  to  retake  prisoner  after  an  escape   1243 

Plaintiff  may  issue  a  new  execution  after  voluntary  escape   1243 

Connivanc-  by  the  plaintiff  in  execution  in  defendant's  escape   ....   1243 
When  fraudulently  procured  by  third  person  for  benefit  of  the  plain- 
tiff        1243 

Defenses  to  action  for  an  escape   1243-1246 

Suit  by  plaintiff  on  undertaking  for  jail  liberties  as  a  bar  ....    1240 
Eeturn  or  recapture  of  the  prisoner  before  conmiLncement   of 

action    1243-1246 

Unauthorized  discharge  no  defense    1242 

Discharge  of  prisoner  by  justice,  without  authority,  no  defense,  1242 
Ordc  ■  of  the  Supreme  Court  for  discharge  of  execution  debtor  a 

justification     1242 

Agency  of  the  plaintiff  in  procuring  escape  a  defense 1243 

Error  or  irregularity  in  judgment  or  execution  no  defense,  1244-1246 
Proof   tliat   the   judgment   or   execution   was   void   defeats   the 

action   1244,  1246 

Exemption  of  the  defendant  in  execution  from  arrest  a  defense,  1246 

Removal  of  prisoner  on  haieas  corpus,   etc 1246 

Insolvency  of  the  prisoner,  when  and  how  far  a  defense 1245 

Death  of  the  defendant  after  an  escape  no  defense   1245 

Damages   recoverable   in   the   action    1240-1245 

ESTOPPEL: 

What  acts  operate  as  an  estoppel  1804 

Classification  of  estoppels    1804 

By  record  1805 

By  deed    1806 

By  covenants  of  warranty   1806-1808 

By  recitals   1808-1809 

Not  favored  as  a  defense  1809 

Must  be  reciprocal  or  mutual ■ 1809 

Stranger  not  permitted  to  take  the  benefit  of  an  estoppel 1809 

Who  are  not  bound  by  estoppels  1810 

In  pais  or  equitable  estoppel    1810 

By  representations  or  admissions   •  •  •   1810-1812 

By  pleadings   1812-1813 

On  sales  of  property   1813,  1814 

By  silence  when  there  is  a  duty  to  speak   ^...   1814 
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ESTOPPEL— ( Continued )  :  Page. 

On   execution   sales    1814 

By  representations  made  to  induce  assignment  of  chose  in  action  . .   1814 

By   indorsements    1817 

By  oflScial  return   1818 

Tenant  estopped  from  denying  landlord's  title 1819,  1820 

Must  be  pleaded  1820 

Account  stated  is  not  an  estoppel  1208 

Licensor  may  be  estopped  from  revoking  a  license   1309 

Infant  not  estopped  by  his  representations  that  he  was  of  full  age  1497 

Distinction  between  effect  of  a  judgment  as  a  bar  or  estoppel 1600 

When  a  judgment  operates  as  an  estoppel   1587 

To  what  the  estoppel  of  a  former  judgment  extends 1507,  1614 

EVIDENCE:     (See  Admissions;  Account-books;  PREStTMPrioNS ) 

When  evidence  amounts  to  proof    1824 

Province  of  the  justice  and  jury  respectively  with  respect  to  evi- 
dence      1824,  1S25 

Modes  of  acquiring  knowledge  of  facts  1824,  1825 

Direct  and  indirect   1825 

Competent  and  incompetent  1825 

Credible     1826 

Relevant  or  irrelevant 1826 

Cumulative 1826 

Conclusive    1826 

Satisfactory   1826 

Matters  judicially  noticed  without  proof   1826,  1832 

What  is  Icnown  need  not  he  proved   1831 

Court  not  bound  to  take  judicial  notice   1832 

Refreshing  the  recollection  of  the  court   1832 

Competency    of   witnesses    1832 

Idiots,  lunatics,  or  intoxicated  persons  are  incompetent   1833 

Deaf   and   dumb   persons    1834 

Children    1834 

Persons  convicted  of  crime   1835 

Persons  interested  in  the  event  of  the  action   1835 

What  persons  are  incompetent  binder  section  829  of  the  Code, 

1840,  1841 
Husband  and  wife  as  witness  for  or  against  each  other  .  .  1838,  1841 

Attorney  is  a  competent  witness  for  his  client  1842 

Attorneys  are  not  allowed  to  disclose  confldential  communica- 
tions      1842 

Competency  not  affected  by  religious  belief  1843 

When  the  objection  to  the  competency  of  the  witness  should  be 

taken 1843 

Admissions  and  declarations,  when  admissible  in  evidence 1843 

By  the  pleadings 1844 

By  a  party   1845,  1864 

By  stipulation   or   in   open   court    1846 

Of  a  wife  or  husband  1848 

Bv  an  agent   1849 
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EVIDENCE—  (Continued)  : 

Admissions  and  declarations —  (Continued)  :  Page. 

By  one  of  several  joint  and  several  makers  of  a  note 1853 

By  one  of  several  joint  debtors   1852 

By  a  partner   1853 

By  the  principal,  in  matters  aflfecting  a  surety   1854 

By  former  owners    1856 

By  an  assignor  1857 

By  payee  of  a  note 1859 

Implied  admissions 1861 

By   silence    1862 

Declarations,  not  evidence  in  favor  of  the  party  making  them, 

1863,  1S64 

Otherwise  when  a  part  of  the  res  gestw 1864 

Against  interest   1864 

When  party  may  contradict  his  own  admissions   1864 

Whole  admission  is  to  be  taken   1865,  1866 

How  effect  of  admission  by  a  party  may  be  defeated 186? 

By  payment  of  money  into  court   1868 

By  one  of  several  defendants  in  action  for  tort 1868 

When  a,  part  of  the  res  gestce    1869 

Presumptions 1870 

Defined    .'.871 

Of  law  and  fact 1871-1872 

How  distinguished   1872 

Of  sanity   1872 

That  a  person's  motives  are  good   1872 

That  a  person  intended  the  consequences  of  his  acts   1873 

That  every  man  has  performed  his  duty   1873 

That  an  ofBcial  duty  was  regularly  performed   1873 

In  respect  to  negotiable  paper    1874 

In  respect  to  letters   1875 

In  respect  to  time  of  execution  of  written  instruments   1875 

From  receipt  given    1876 

As  to  the  common  law  of  another  State   1876 

How  far  conclusive   1877-1878 

Hearsay  evidence   1880 

Is  ordinarily  excluded    1880 

Exceptions  to  the  general  rule  excluding  it   1881 

Proof  of  official  character   1884 

Matters  of  pedigree   1885-1888 

Declarations  against  interest  by  person  since  deceased   .  .  .  1889 

Official   entries    1889 

Testimony  of  a  witness  since  deceased  1892 

Best  evidence  1895 

Best  evidence  attainable  must  be  given    1895 

Object  of  the  rule   1896 

When  oral  evidence  cannot  be  substituted  for  written  evidence,  1897 

When  the  law  requires  a  written  instrument   1897 

Where  the  parties  have  put  their  contract  in  writing  ....  1898 

Where  the  existence  of  a  writing  is  disputed    1902 
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EVIDENCE—  (Continued)  : 

When  oral  evidence  cannot  be  substituted  for  written  evidence —  Page. 
(Continued)  : 

Copy  of  a  copy  is  not  evidence 1902 

In  respect  to  letters  and  their  contents   1903 

Exceptions  to  the  rule  requiring  the  best  evidence   1903 

Proof  of  contents  of  records  by  examined  copy    1903 

Proof  of  official  character   1903 

Where  the  writing  is  collateral  to  the  question  at  issue 10(14 

Proof  of  proceedings  before  a  justice  of  the  peace  by  transcript,  1904 

Where  a  party  refuses  to  produce  a  paper  after  due  notice  ....  1909 

Where  the  original  paper  is  lost  or  destroyed    1930-1916 

Substance  only  of  the  issue  need  be  proved   1917 

Immaterial  allegations  need  not  be  proved  1917 

Variance  between  pleadings  and  proof  generally  disregarded..    1917-1918 

What  is  not  a  variance  but  a  failure  of  proof 1919 

VA'here  the  complaint  was  framed  in  tort  and  the  proof  is  of  a 

contract  or  vice  versa    1920 

Where  the  complaint  is  on  contract  or  tort  and  the  proof  is  of 

a  different  contract  or  tort   1920 

Objection  to  variance  between  allegation  and  proof 1922 

Variances  between  allegations  of  the  answer  and  the  proof 1923 

Burden  of  proof   1924 

Eests  with  the  party  having  the  affirmative  of  the  issue 1925 

Test  to  determine  which  party  has  the  affirmative  1925 

Burden  does  not  shift  upon  the  trial   1926 

Of  rebutting  presumptions    1926 

Eight  to  introduce  first  evidence  and  reply   1929 

Where  the  matter   is   especially   witliin   the   knowledge   of  the 

other  party    1930 

In   actions  for  negligence    1930 

Of  establishing  an  estoppel  of  a  former  judgment   1612 

In  actions  against  a  town  for  injury  from  defective  highway  . .  1933 

In  action  for   malicious   prosecution    1933 

In  action  for  false  imprisonment   1933 

In  actions    upon    promissory    notes    1 933 

Relevancy   of   evidence    1934 

Requiring  a  party  to  show  how  evidence  offered  is  material  . . .  1934 

Exclusion  of  irrelevant  evidence,  when  proper   1935 

Requiring  party  to  show  how  evidence  is  relevant   1935 

Impeaching  evidence  is  always  relevant    1935 

Evidence  admissible  as  against  one  defendant  but  not  against 

the    others    1936 

Examples  of  evidence  adjudged  relevant  in  particular  actions  . .  1936 

-1937 

Court  may  of  its  own  motion  exclude  irrelevant  evidence 1937 

Written  evidence    1938 

Proof  of  statutes  or  common  law  of  other  States   19.i8 

Proof  of  records  by  production  of  the  record   1938 

By  copy    1938-ld  8 

Proof  of  ordinances,  resolutions,  or  proceedings  of  a  common 

council,  etc 1942 
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EVIDENCE  —  (Continued)  : 

Written  evidence —  (Continued):  Page. 

Proof  of     probate  of  wills  1842-1943 

Proof  of  recorded  conveyances    1943-1944 

Proof  of  acknowledged  conveyance  or  other  instrument 1943 

Judicial  documents    1948 

Judgments,  verdicts,  etc.,  their  admissibility  and  effect 1948 

Private  documents   or   writings    I957 

Proof  of  the  execution  of  instruments  by  subscribing  witnesses   . . .   1958 

The  former  rule   I95S 

The  present   rule    1959 

When  such  proof  may  be  dispensed  with   1960-1962 

Sufficiency  of  such  proof  when  resorted  to   1962 

Establishing  identity  of  the  party  executing  the  instrument  . .   1962 

Proof  of  handwriting   1963 

Direct  proof  by  person  who  saw  the  paper  written   1963 

Proof  by  comparison   1965 

Means  of  acquiring  knowledge  of  handwriting   1965 

Who  may  be  permitted  to  testify  to  handwriting 1965 

Weight  of  the  testimony  given    1964 

Mode  of  establishing,  at  common  law,  that  a  person  wrote  a 

particular    paper    1965 

Extent  to  which  comparison  of  handwriting  was  permitted   . . .   1966 

The  statute  of  1880  as  to  comparison  of  writings   1966 

Object  of  this  statute  was  to  enlarge  the  common-law  rule  ....    1966 
Statute  not  intended  to   limit  comparisons  to  writings  which 

were   facts    in   issue    1966 

The  amendment  of  the  statute  in  1888  and  its  object 1967 

The  rules  as  to  the  admission  or  exclusion  of  disputed  writings 

not  changed   1967 

Construction  of  the  language  of  the  statute   1967 

Mode  of  establishing  the  genuineness  of  the  standard  of  com- 
parison       1967-1968 

Court  and  jury  to  pass  upon  the  sufficiency  of  proof  of  genuine- 
ness       1968 

The  comparison  may  be  made  by  witnesses  or  by  the  court  or 

jury   1968 

Upon  what  an  expert  opinion  as  to  handwriting  should  be  based,  1968 

Who  are  experts  in  handwriting   1968 

Proof  of  the  alteration  of  a  written  instrument 1970 

Account-books  as  evidence   1972 

Preliminary  proof  required  to  render  them  admissible  . .   1973-1994 

Proof  of  license  1998 

Parol  evidence  as  a  substitute  for,  to  vary,  alter,  or  add  to  a  writing,  1995 

General  rule  excluding  such  evidence   1995-1996 

Illustrations  of  the  application  of  the  rule  in  particular  cases,  1997 

Exceptions   to   the  rule    1995-1997 

To  show  that  the  writing  was  not  a  contract 1997 

Where  the  writing  is  a  valid  but  incomplete  contract  ....   1998 
Matters  essential  to  bring  the  case  within  the  latter  class,  1998 
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EVIDENCE—  (Continued)  : 

Exceptions  to  the  rule — (Continued):  Page. 

Parol  evidence  of  separate,  independent,  complete  contracts  . . .   1998 
Assignments,  apparently  absolute,  may  be  shown  to  be  intended 

as  security   199!) 

Where   the   law  requires   a  writing,   parol   evidence  cannot  be 

substituted   1999-2000 

Such  agreements  may  be  contained  in  several  instruments,  2U00 
The  several  instruments  cannot  be  connected  by  parol  ....  2000 
Omissions  in  such  instruments  cannot  be  supplied  by  parol  ?()00 

Explaining  ambiguities  by  parol   2000-2004 

Terms  of  written  agreement  cannot  be  added  to  by  parol 2005 

Stranger  to  the  written  contract  cannot  invoke  the  rule  exclud- 
ing parol  evidence   2005 

Where  the  action  is  between  a  party  to  the  instrument  and  a 

stranger    2005 

Aiding  written  evidence  by  parol  evidence    2006 

To  apply  the  instrument  to  its  subject-matter 2006 

To  explain  the  meaning  of  terms  used   2007 

Parol  proof  as  original  and  independent  evidence   1999-2011 

Showing  mistake  in  one  of  the  instruments  executed  in  duplicate,  201.3 

Proving  collateral  contract   2013 

Explaining  or  contradicting  receipt   2013-2015 

Showing  subsequent  modification  of  written  agreement   2015 

Notice  to  produce  writings,  and  its  effect   1909-1911 

Parol  evidence  of  the  contents  of  a  paper  after  refusal  to  pro- 
duce it 1911 

When  such  notice  is  not  necessary   1911 

How  the  notice  should  be  given 1912-1914 

Form  of  the  notice    1913 

Contents  of  the  notice   1914 

Effect  of  the  notice 1914 

Notice  need  be  given  but  once   1915 

Putting  paper  in  evidence  when  produced   1915 

Parol  evidence  of  lost  papers   1909-1917 

Objections  to  the  competency  of  witnesses  201(5 

Oath  to  witnesses    2018 

Oath  of  interpreter   2019 

Manner  of  testifying    2021 

Examination  of  witnesses   2021 

Cross-examination    2024 

Ke-examination     2034 

Further  examination  2035 

Opinions  and  belief,  as  evidence   2038 

General  rule  requires  examination  as  to  known  facts,  and  not  as 

to   opinions    2038 

Statements  of  what  the  witness  believed,   supposed,  or  under- 
stood       2040,  2041,  2054 

Opinions  of  experts  on  matters  of  skill  and  science 2041 

Cases  in  which  expert  testimony  is  admissible   2042,  2060 
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EVIDENCE—  (Continued) : 

Opinions  and  belief,  as  evidence — (Continued):  Page. 

Expert  may  be  asked  concerning  the  precise  question  at  issue,  204:i 
Amount  of  damage-^  cannot  be  proved  by  opinion  of  witnesses . .   2044 

What  cannot  be  shown  by  opinions  of  witnesses  2044-2050 

Opinions  of  witnesses  on  questions  of  value   2050 

Opinions  as  to  the  party  in  possession  of  real  property 2052 

Evidence  of  intention  or  motive   2052 

Intoxication  of  a  person  is  a  matter  of  observation   2054 

Subscribing  witness  of  a  will  may  testify  as  to  mental  condition,  2055 

Opinions  as  to  mental  condition  of  a  person   2055,  205(5 

Examining  witnesses   separately    2058 

Leading   questions    2059 

Not  ordinarily  permitted  on  examination  in  chief 2059 

Exception  in  case  of  hostile  witness   2059 

What  questions  are  leading   2060 

What  questions  are  permissible   2060-2063 

Discretion  of  the  court  as  to  allowance  of  leading  questions  . .  .   2063 

Are  admissible  on  cross-examination   2063 

Refreshing  memory  by  use  of  memoranda  2063 

Law  as  to  the  use  of  memoranda  by  witnesses  testifying 2063 

When  a  memorandum  may  be  received  in  evidence    2063 

Privilege  of  witnesses   2066 

Refusal  to  answer  questions  tending  to  criminate  the  witness,  2066 
The  privilege  is  personal  to  the  witness  and  not  of  the  party 

calling  him    2067-2069 

Duty  of  the  court  to  apprise  the  witness  of  the  privilege 2068 

How  far  a  witness  may  refuse  to  answer  degrading  question  . .   2069 

Confidential    communications    2070 

Between  husband  and  wife  1842 

Between  attorney  and  client 1842,  2070 

Confessions  made  to  clergymen    2074 

Between  physician  and  patient   2074,  2075 

Waiver  of  the  statutory  protection  2073,  2075 

Impeaching  the  credit  of  witnesses   2075 

Sustaining  the  character  of  a  witness  sought  to  be  impeached  ....  2087 

Impeaching  a  party's  own  witness   2088 

Duty  of  a  jury  in  weighing  evidence  2093 

In  action  to  recover  damages  for  the  enticing  away  of  a  husband  . .   1123 

In  action  for  enticing  away  a  child,  apprentice,  or  servant   1249 

In  action  io  charge  a  parent  for  necessaries  furnished  child 1146 

In  action  by  parent  to  recover  for  services  rendered  by  an  infant  . .   1148 

In  action  for  goods  bargained  and  sold   1152,  1153 

In  action  against  vendor  for  breach  of  contract  of  sale   1153 

In  action  for  breach   of   warranty    1154 

In  action  for  money   loaned    1173 

In  action  for  money    paid     1173 

In  action  for  use  and  occupation    1203 

In  action  upon  an  account  stated    1206,  1208,  1211 

In  action  for  trespass  to  personal  property  1213 
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EVIDENCE  —  (Continued)  :  Page. 

In  action  against  officer  sued  for  taking  property  under  execution,  12di 

1366 

In  action  for  trespass  upon  real  property   1296-1304 

In  action  by  officer  for  conversion  of  goods  levied  upon   ....   1365,  1366 

In  action  against  officer  by  plaintiff  in  execution   1365 

Where  officer  seeks  to  impeach  a  sale  for  fraud   1366 

Demand  and  refusal  as  evidence  of  conversion  1389,  13!)0 

In  action  brought  for  the  killing  of  a  dog   144(i 

Proof  of  fraud 1447 

Under  a  general  denial  1479 

Contracts  to  furnish  evidence  to  establish  plaintiff's  claim   1556 

Agreements  to  pay  for  testimony  conditioned  on  success   1557 

On  arbitrations   1712,  1713 

EXAMINATION: 

Of   vfitnesses    2021 

EXECUTION: 

Liability  of  officer  for  failure  to  collect 1232 

Care  of  property  seized  under  execution    1232,  1233 

Liability  for  a  false  return  of  an  execution   1246,  1247 

Officer  levying  after  return  day  is  a  trespasser   1285 

In  action  for  penalty  for  violating  game  law  1359 

EXECUTOR: 

JMay  maintain  trespass  for  wrongs  done  in  lifetime  of  testator  ....  1302 

Eight  of  executor  to  maintain  trover    1364 

Conclusiveness  of  a  judgment  for  or  against  him,  as  executor   ....  1609 

Jurisdiction  of  a  justice  in  actions  against  executors   1631 

Jurisdiction  in  action  by  an  executor   1631 

Counterclaim  in  action  by  executor    1632 

May  submit  a  demand  against  the  estate  to  arbitration   1702 

Payment  to  one  of  several  executors,  is  payment  of  the  debt   ....  1785 

EXEMPLIFICATION: 

Of  a  record,  proof  of  record  by   1938 

Is  a  copy  under  the  great  seal  or  under  seal  of  a  particular  court  . .   1938 

EXTORTION: 

Common-law   liability  of  public  officer  for   extortion    1194 

FACTOR: 

Not  liable  for  proceeds  of  auction  sales  before  demand  or  order  to 

remit  1202 

Right   to   maintain   trover    1361 

FAESE  IMPRISONMENT: 

When   the   statute    of    limitations   commences   to   run    against   the 
action 1651,  1652 
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FALSE  RETURN:  Page. 

Liability  of  officers  for  false  returns  1245 

Liability  of  a  justice  for  error  in  return  on  appeal   1246,  1247 

Injury  must  result  from  false  return  to  give  right  of  action  . .    1246,  1247 
Measure  of   damages   in   action   against   officer   for   false   return  of 

nulla  bona   1247 

Defenses  to  such  action   1247 

Right  of  sheriff  to  return  execution  nulla  bona  where  property  is 

taken  from  him   1247 

Burden  of  showing  property  out  of  defendant  in  the  execution,  1247 
Return  that  defendant  cannot  be  found  in  the  county  after  an  arrest 

and  escape   1247 

Right  of  bail  to  maintain  action  against  sheriff  in  such  case  . .   1247 

Conclusiveness  of  the  return  upon  the  officer  making  it   1247 

Sheriff'  estopped  by  his  return  in  replevin    1247,  1248 

FALSIFICATION: 

Of  an  account  stated,  explained  1212 

FEES: 

For  license  to  marry,  marriage,  oath,  examination,  filing  and  enter- 
ing contract,   etc 1096,  1097 

Right  of  officer  to  maintain  action  for  fees   1169,  1170 

Right  of  action  of  referee  for  fees   1169 

Payment  of  arbitrator's  fees  must  precede  action  for  reimbursement,  1177 

Recovery  of  illegal  fees  paid  to  public  officer   1193 

Recovery   of   treble    damages   for   extortion    1194 

Of  fenceviewers    1314,  1323 

Of  town  clerk  for  filing  notice  of  lien  upon  animals   1322 

Of  poundmaster    1325 

FELLOW  SERVANT : 

Master  not  liable  to  employee  for  negligence  of  fellow  servant   ....   1412 
Who  are   deemed   fellow   servants    1412,  1422 

FELONY: 

Money  paid  for  compounding,  cannot  be  recovered 1197,  1558 

FENCES: 

Rio-hts  and  obligations  of  owners  of  adjoining  lands  at  common  law,  1317 

Owner  was  not  bound  to  fence  against  cattle   1317 

Each  owner  must  keep  his  cattle  off  the  land  of  the  other  at  his 

peril     1317 

Proof  required  on  part  of  the  defendant  in  action  for  trespass 

by   cattle    1317 

Liability  for  trespasses  where  division  fences  had  been  built  and 

apportioned 1318,  1319 

The  obligations  as  to  division  fences  imposed  by  the  Town  Law  ....   1312 

Proceedings  where  owner  elects  to  let  his  land  lie  open 1313 

In   such   case   adjoining   owner   not'  liable   for  trespass  by  his 

cattle    1313,  1317 

Proceedings  to  compel  building  of  division  fences 1313,  1320 
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FENCES—  (Continued)  : 

The  obligations  as  to  division  fences  etc. —  (Continued):  Page. 

Eeapportionment  of  division  fences   1313,  1320 

Settlement    of    disputes    as    to    building    or    maintaining    line 

fences   1313,  1319 

Assessors  and  commissioners  of  highways  of  the  town  are  fence- 
viewers    1316 

Powers  and  duties  of  fenceviewers   1314 

Fees  of  fenceviewers    1314 

Remedy  where  party  refuses  to  build  a  line  fence 1314 

Party  refusing  to  contribute  towards  cost  of  repairs  cannot  re- 
cover for  trespass   131 1 

Party  so  refusing  liable  for  all  damages  occasioned  by  defective 

fence    1315 

Liability  for  failure  to  keep  a  sufficient  fence  within  rule  es- 
tablished by  electors   1314,  1318,  1320 

When  barbed  wire  may  be  used  for  division  fence 1316 

Tenant   at   will,    or    at   sufferance,   entitled   to   benefit   of   the 

statute    1318 

Liability  for  trespass  after  removal  of  division  fence   1318 

Compelling  rebuilding  after  such  removal    1318 

Entry   on   land   for   purpose   of   building   diyision   fence  not   a 

trespass     1318 

Defense  that  trespass  was  through  defective  fence  plaintiff  was 

bound  to  repair    1319 

Parties  may  be  bound  by  prescription  to  maintain  a  particular  fence,  1320 

Trespass  by  cattle  driven  along  the  highway   1320 

Duty  of  railroad  company  in  respect  to  fencing  its  road   1321 

Liability   of   railroad   company   for   failure   to   keep   and   maintain 

fence  1321,  1408 

Removal  of  fences  encroaching  upon  a  highway    1264 

FENCEVIE^VERS : 

Assessors  and  commissioners  of  highways  are  ex-officio  fenceviewers 

of  their  towns  1316 

In  cities  and  villages  the  trustees  or  aldermen  are  fenceviewers   . .   1325 
May  direct  upon  which  bank  of  a  non-navigable  stream  a  line  fence 

shall  be  built 1312 

Powers  on  subdivision  or  new  apportionment  of  a  division  fence   . .   1313 
Settlement    of    disputes    between    adjoining    landowners    by    fence- 
viewers    1313 

Powers  and  duties  of  fenceviewers  on  such  settlement 1314 

Fees  of  fenceviewers  on  such  settlement  and  action  to  compel  pay- 
ment       1314 

Appraisal  of  damages  arising  from  neglect  to  build  or  repair  line 

fence 1314,  1315 

Directions  as  to  manner  of  building  barbed  wire  fences    1315 

Settlement  of  disputes  between  owner  of  trespassing  animals  and 

person  claiming  a  lien   . .  .' 1323 

Fees  of  fenceviewers  upon  such  settlement   1323 

Foreclosure  by  fenceviewers  of  liens  upon  animals  trespassing   . 1323 
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FIDUCIART  CAPACITY:  Page. 

Liability  in  trover  for  money  received  in  such  capacity   1369 

FINE: 

Replevin  for  property  taken  by  virtue  of  a  warrant  for  tbe  collection 
°f  a  fine 1467,  1471 

FIRE: 

Action  by  equitable  owner  of  land  for  damages  from  negligent  set- 
ting of  fires  1302 

Right  of  landowner  to  burn  logs,  brush,  and  fallows   1395 

Liability  for  negligent  exercise  of  the  right 1395 

Liability  of  person  negligently  creating  a  fire  on  his  own  premises. .    1395 

14-^3 

Liability  of  railroad  company  for  fires 1422,  1423 

No  excuse  for  nonperformance  of  contract    1565 

FISH: 

Property  in  fish  1279,  1280 

Penalties  for  violation  of  Forest,  Pish  and  Game  Laws    1358 

FIXTURES: 

When  trover  will  lie  for  fixtures   1371 

FI.OOD 

No  excuse  for  nonperformance  of  contract 1565 

FORECrOSVRE: 

Of  liens  upon  strays   1322,  1323 

FOREST,  FISH  AND  GAME  I.AAVS: 

Penalties  for  violation  of  the  law   1359 

By  Avhom  the  action  must  be  brought   1359 

Place  of  trial  in  a  justice's  court   1359 

Proceedings  where  the  action  is  brought  by  a  private  person   ....  1359 

Judgment  enforced  by  execution  against  the  person 1359 

FORGERY: 

Recovering  ba^k  money  paid  on  a  forged  bill   1391,  1392 

FORMER  ADJUDICATION: 

Former  recovery  by  plaintiff  as  a  bar  to  a  further  suit 1587 

Evidence  in  support  of  the  defense  1588 

When  judgment  against  one  person  bars  action  against  another  1588,  1589 
When   judgment   against   one   person   will   not   bar   action   against 

another    1589 

Former  suit  in  which  the  defendant  set  ofl'  the  demand   1589 

Demand  once  allowed  as  a  set-off  not  the  subject  of  another  action  15S9 

Demand  disallowed,  subject  to  same  rule 1590 

Right  of  action  upon  a  counterclaim  established  in  former  action  1591 
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FORMER  ADJUDICATION— (Continued):  Page. 
Eflfect  of  a  neglect  to  interpose  a  counterclaim  in  a  former  suit  1591-1593 
Former  action  and  judgment  lor  tlie  defendant  conclusive  in  subse- 
quent action   1593,  1594 

Defense  must  be   pleaded    1594,  1595 

Judgment,  when  a  bar,  and  how  far  conclusive 1595-1601 

Splitting   demands    1601 

Splitting  demands  arising  on  contract 1601-1604 

Splitting  demands  for  torts   1604,  1605 

Subject  of  second  suit  a  matter  of  defense  in  a  former  action  1605,  1606 

Requisites  of  the  adjudication  that  will  operate  as  a  bar   1606 

Former  recovery  must  have  been  on  the  merits 1606 

Former  adjudication  must  have  been  between  same  parties  1607-1609 
Same    subject-matter     1610-1614 

FORM: 

Of  certificate  of  justice  to  transcript  of  his  docket 1907 

Of  county  clerk  annexed  to  the  transcript   1908 

Of  a  notice  to  produce  a  paper  1913 

Of   oaths    1916,  2018,  2019 

Of  an  acknowledgment   1943 

Of  an  acknowledgment  by  a  corporation    1945 

Of  county  clerk's  certificate  to  copy  of  a  record 1946 

Of  town  clerk's  certificate  to  a  copy  of  a  paper 1947 

FORMER  OAVNER: 

Admissions  or  declarations  of,  as  evidence 1856,  1859 

FRAUD: 

Eight  of  action  for  fraud  1222 

Distinction  between  legal  and  moral  fraud   1221,  1455 

Liability  of  a  married  woman  for  fraud  of  herself  or  agent 1130 

Responsibility  of   principal  for   frauds  of  his  agent  though  unau- 
thorized      1221 

Fraud  without  damage  not  actionable  or  available  as  a  defense   . .   1222 
False  assertion  as  to  a  fact,   with  fraudulent  design,  resulting  in 

damage 1221,  1222 

What  essentials  must  concur  to  constitute  misrepresentation  a  fraud  12'2 

False  statements  causing  damage  which  are  not  actionable   1223 

Can  be  no  recovery  on  contract  in  action  for  fraud   1920 

Distinction  between  fraud  and  a  warranty    1157 

Alleged  in  complaint  for  breach  of  warranty  need  not  be  proved   . .   1156 
If  the  gist  of  the  action  is  fraud  there  can  be  no  recovery  for  breach 

of  warranty  1156 

False  statements  to  purchaser  of  property  for  use  of  another,  causing 

injury  to   latter    1219,  1220 

Fraudulent  representations  to  the  public  to  induce  purchase  of  a 

worthless  article  1224 

Fraud  and  deceit  in  defendant  to  damage  of  plaintiff  gives  right 

of  action  1221 

Frajdulent  representations  as  to  the  credit  of  a  third  person  1222-1225 
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GIFT  —  (Continued)  :  Page. 
Eepiesenting  person  to  be  solvent  knowing  him  to  be  insolvent  . .   1224 
False  statements  as  to  solvency  of  another  made  by  a  person  claim- 
ing knowledge   1225 

Misrepresentations  made  without  knowledge  of  their  truth  or  falsity  1222 

1226 

What  constitutes  actionable  fraud  in  the  latter  case 1225 

Mere  expressions  of  opinion  as  to  character  or  credit  of  another  . .  1221 
Statements  must  be  false,  made  with  intent  to  deceive,  relied  upon, 

and  cause  of  loss 1226 

Advantage  to  defendant  from  the  misrepresentation  not  essential  . .    1226 
Whether  defendant's  representations  induced  plaintiff's  act,  a  ques- 
tion for  jury   1226 

Fraudulent  transfer  of  a  paid  note  as  a  valid  obligation 1227 

Measure  of  damages  in  such  case   1227 

False  and  fraudulent  representations  preventing  performance  of  con- 
tract    1227 

False  statements  as  to  articles  manufactured  for  purpose  of  prevent- 
ing sale   1227 

False  statements  preventing  completion  of  a  sale  void  under  statute 

of  frauds    1227 

Extension  of  time  of  payment  procured  by  fraud   does   not  delay 

action    1174 

Receiving  a  note  for  a  loan  procured  by  fraud  does  not  bar  immediate 

suit    1174 

Account  stated  may  be  impeached  for  fraud 12 11 

Is  a  sufficient  ground  for  opening  an  account  stated   1211 

Fraud  in  the  sale  or  exchange  of  property    1447 

V^itiates  every  contract  and  gives  right  to  rescind  or  sue  for  damages  1447 
In  obtaining  a  promissory  note  a  defense  to  action  for  its  collection  1447 

In  obtaining  a  release 1690 

Fraud  must  be  proved  1447-1449 

Not  presumed,  as  a  matter  of  law,  but  is  an  inference  of  fact   ....      144 

Presumption  of  innocence  1448 

Is  always  a  question  of  fact  for  the  jury  where  there  is  any  evidence 

of    it    1448 

Whether  the  evidence  tends  to  establish  fraud  is  a  question  of  law 

for  the  court  1448 

Fraudulent  intent  necessary  ordinarily  to  constitute  actionable  fraud  1448 
Intent  may  be  shown  by  other  acts  of  a  similar  character  . .  1448,  1936 
What  may  be  considered  upon  the  question  of  fraud  and  fraudulent 

intent   1448 

Guilty  party  not  entitled  to  allege  fraud   1449,  1450 

Examples  and  illustrations    1450 

Knowledge  of  the  party  charging  fraud    1450 

Where  there  has  been  no  deception  there  has  been  no  fraud  . .  1450,  1451 
Knowledge  by  the  plaintiff  of  the  matters  alleged  as  fraud  a  good 

defense    1451 

Failure  of  the  plain+iff  to  make  inquiry  where  he  liad  the  oppor- 
tunity      1451,  1452 

136 
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Representations  wiiich  did  not  induce  a  sale  will  not  avoid  it  ....   1452 

Requisites  of  a  cause  of  action  for  fraud  or  deceit 1452,  1453 

Representation,  falsity,  scienter,  deception,  and  injury  . .   1452,  1459 

Tlie  representation,  by  whom  and  to  whom  made  1452 

The  fraud  and  injury  must  be  connected   1452 

The  fraud  must  be  the  cause  of  the  injury  and  the  injury  the 

eflfect   of   the   fraud    1453 

Tlie  damage  must  flow  from  the  fraud  as  the  proximate  cause  1453 
Reaffirmance  of  contract,  with  knowledge  of  the  facts,  precludes  sub- 
sequent  disaffirmance    1454 

Illustrations     1454 

Fraudulent  concealment,  and  what  constitutes  such  concealment  1454,  1455 
How  far  it  is  the  duty  of  the  seller  to  disclose  defects  in  his  wares, 

1454-1459 

Taking  advantage  of  known  ignorance  of  the  law    1458 

Commendacion  by  tlie  seller  of  his  wares   1458,  1459 

Denial  of  fraud  alleged  in  the  complaint,  when  not  a  defense   ....   1479 
Must  be  pleaded  to  be  available  as  a  defense  1487 

FBAUDULENT  REPRESENTATIONS:  (See  Fraud.) 

As  to  credit  of  third  persons    1222 

What  circumstances  must  concur  to  constitute  fraud   1222 

Representations   which   are   not   actionable    1223 

Fraudulent  representations  to  the  public  intended  to  mislead  1223 
Representing  a  person  as  solvent  with  knowledge  of  his  insol- 
vency     1224 

Falsely  claiming  knowledge  in  relation  of  solvency  of  another  1225 

Honest  mistake  of  party  making  representations   1225 

Intent  to  defraud  or  deceive  essential  to  liability  1226 

Not  essential  that  the  fraud  should  be  advantageous  to  defend- 
ant        1226 

Representations  partially  true,  but  with  fraudulent  concealment 

of  other  facts  1226,  1227 

Whether  plaintiff  was  induced  to  act  by  the  representation,  a 

question  of  fact   1226 

Prevention  of  the  performance  of  a  contract  by  false  statements  . .    1227 
Prevention  of  the  sale  of  articles  manufactured  by  the  plaintiff   . .   1227 
Prevention  of  the  performance  of  a  contract  void  by  the  statute  of 
frauds   1227 

GAME: 

Penalties  for  violation  of  Forest,  Fish  and  Game  Laws 1358 

GAMING: 

Employer  may  recover  money  lost  by  clerk  by  gaming 1187 

Statutes   against  betting  and  gaming    1197 

Right  to  recover  money  lost  by  gaming 1197,  1198 

GIFT: 

From  husband  to  wife 1122 

Of  money  in  a  bank  1190 
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GOODS  BARGAINED  AND  SOLD:  Page. 

Remedies   of   the  vendor    1152 

Action  for  the  price 1153 

GOODS  FTTBCHASED  AND  REFUSAI,  TO   DELIVER: 

Action   by   the  vendee    1154 

Measure  of  damages 1155 

GRANDPARENT : 

Obligation   to   support    1145 

GUARDIAN: 

Must  provide  for  the  support  and  education  of  ward 1141 

Married  woman  is  joint  guardian  with  her  husband  1140 

HANDWRITING:    (See  Evidence.) 

Mode  of  proving  handwriting   1963 

HEALTH: 

Nuisances  affecting  health  or   comfort    1256 

Conclusiveness  of  decisions  of  boards  of  health  in  respect  to  nui- 
sances      1255 

HEARSAY:       (See  Evidence.) 

Kules  as  to  admission  or  exclusion  of  hearsay  testimony 1880 

HEREDITAMENT : 

Defined    1276 

HIGHER  SECtTRITY: 

Merger  of  the  lower  obligation  in  the  higher  security  1570 

HIGHWAY: 

Obstruction  of  a  highway,  a  public  nuisance  1256 

When  such  obstruction  gives  a  right  of  action  to  individuals 1256 

When  such  obstruction  gives  a  right  to  abate  the  nuisance  1263 

Fee  of  lands  in  the  highway  1301,  1302 

Eights  of  action  of  the  owner  of  lands  in  the  highway 1302 

Rights  acquired  by  the  public  by  dedication   1302 

Rights  of  action  for  illegally  entering  upon  and  taking  possession  1302 

No  rights  acquired  by  obstruction  of,  for  twenty  years   1302 

Proceedings  against  strays  upon  highways    1325 

Injuries  from  violation  of  the  law  of  the  road 1424 

Injuries  from  collisions  in  highways 1425-1432 

Respective  rights  of  railroads  and  general  public  in  street 1429 

Exploding  firecrackers  in  a  public  highway  is  unlawful 1432 

HORSE: 

Actions  for  breach  of  warranty  on  sales  of  horses 1156 

Measure  of  damages    in  such  action 1157 
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Liability  for  injuries  caused  by  omitting  to  tie  a  horse   1407 

Liability  for  injuries  from  horses  running  away 1407 

Care  required  in  the  use  of  horses 1424,  1431 

Liability  for  injuries  to  horses  by  exploding  firecrackers   1432 

HOSTILITY: 

Of  a  witness  may  always  be  shown   2085 

How    proved    208ti 

HUSBAND  AND  WIFE:    (See  Markiage;  Married  Women.) 

Creation  of  the  relation    1091 

Statutory  provisions    1092-1099 

Marriage  at  common  law   1100-llOi 

Marriage  under  the  Domestic  Relations  Law    1091-1099 

Presumption  of  the  relation  of  husband  and  wife  from  cohabitation, 

1101-1103 

Void  marriages  1104-1106 

Eights  of  married  women  at  common  law    1107-1109 

Bights  of  married  women  under  the  enabling  acts 1109-1124 

Right  of  a  married  Avoman  to  acquire,  hold  or  convey  property  1109;   1116 

Eight  of  wife  to  contract  and  carry  on  business 1110,  1116 

Wife  may  insure  the  life  of  lier  husband  and  assign  or  bequeath  the 

policy   1111,  1112 

Contracts  in  contemplation   of   marriage   continue  valid   after  mar- 
riage       1112 

Liability  of  husband  for  debts  of  wife  contracted  before  marriage  . .   1113 

Contracts  ef  wife  not  binding  upon  her  husband  1113 

Conveyances  by  husband  to  wife  or  wife  to  husband,  authorized  1113,  1114 

Partition  of  lands  held  in  common,  as  joint  tenants,  etc 1114 

Eight  of  action  of  wife  for  injuries  to  person,  property,  or  char- 
acter       1115 

Liability  for  the  torts  of  married  women   1115,  1129 

Joinder  of  husband  and  wife  as  parties,  when  improper 1116 

Action  for  slander  brought  hy  a  married  woman    1116 

Judgments  for  or  against  married  women  1116 

Rights  of  husband  to  the  services  of  his  wife  and  to  pay  therefor  1118 

1119 

When  the  wife  is  entitled  to  receive  the  pay  for  her  services 1119 

Husband  may  act  as  uis  wife's  agent   1117 

Right  of  action  by  husband  for  personal  injuries  to  wife   1120 

Recovery  by  married  woman  for  personal  injuries   1115,  1121 

Separate  contracts  and  separate  recoveries  for  services  rendered  the 

same  person   •. .    1121 

Recovery  by  wife  of  copartner  for  services  rendered  firm 1121 

Copartnerships  between  husband  and  wife 1121,  1122 

Gifts  from  husband  to  wife   1122 

Action  by  wife  against  husband  for  injury  to  person  or  character  . .   1122 
Action  against  husband  for  injuries  to  property  or  rights  in  property  1122 

1123 
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HUSBAND  AND  WIFE—  (Continued):  Page. 

Action  by  wife  for  enticing  away  her  husband   1123,  1124 

Liability  of  married  women  on  contract 1124-1129 

Agreements  for  separation  or  for  support  after  separation 1126 

Liability  of  married  woman  for  services,  how  established   1126 

Liability  for  necessaries  purchased  by  the  wife   1127,  1128 

Liability  of  the  husband  for  the  support  of  the  wife   1130 

Common-law  liability  for   support  of  wife  continues    1130 

Contract  by  wife  in  her  own  name  for  her  own  support  binds 

her  only   1130 

When  the  wife   will  be   deemed  the  agent  of  the  husband  in 

making  purchases  1131 

What  will  be  deemed  necessaries  for  which  the  husband  is  liable 

1131-1133 

Husband  not  liable  for  articles  not  necessaries 1133,  1137 

Knowledge  of  the  husband  of  extravagant  purchases  by  his  wife  1132 
Liability  of  husband  for  clothing  furnished  the  wife  ....   1132,  1133 
Effect  of  notice  to  tradesman  not  to  give  credit  to  wife  ..   1133-1134 
Origin  of  the  right  of  the  wife  to  bind  her  husband  for  neces- 
saries        1133 

Neglect  to  furnish  necessaries  equivalent  to  a  refusal   1133 

Proof  necessary  in  action  to  charge  tlie  husband  for  wife's  pur- 
chase        1134 

Liability  of  husband  for  support  of  wife  after  separation  ....  1134 
Pleadings   and   proof   in   action   to   charge   the  husband   living 

apart   1134 

Obligation  to  provide  necessaries,  how  discharged   1134 

Conduct  of  the  husband  justifying  the  wife  in  leaving  his  home  1135 
Husband   who   has   driven  his   wife   from  home   liable   for   her 

support 1135,  1130 

Husband  not  liable  for  support  of  wife  who  has  willfully  aban- 
doned him    1136 

Readiness  of  husband  to  support  wife  at  his  home,  as  a  defense  1136 
What  will  not  justify  an  abandonment  of  the  husband's  home  1136 
Conduct  of  the  wife  justifying  the  husband  in  turning  her  away  1137 

1138 
Husband  not  liable  after  separation  caused  by  adultery  of  wife  1137 
Adultery  of  wife,  as  a,  defense  to  action  for  necessaries  furnished 

to  her    1137 

Liability  of  husband  for  support  of  wife  after  separation  by  con- 
sent       1137 

Effect  of  suitable  provisions  for  the  wife's  support  after  sep- 
aration        1138,  113a 

Liability  of  a  man  for  necessaries  furnished  to  woman  held  out 

as    his    wife    1139 

Insane  husband  liable  for  necessaries  furnished  his  wife 1139 

Husba,nd  not  liable  for  money  loaned  to  wife  to  buy  necessaries  1184 
Liability  of   husband  for  support  of  insane  wife  who  has  left 

his  home   1139 

Liability  for  services  rendered  children  living  with  mother  after 
separation 1139 
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HUSBAND  AND  -WIFE—  (Continued)  : 

Liability  of  the  liusband  for  the  support  of  the  wife  —  (Continued)  :  Page. 

When  notice  to  husband  is  notice  to  wife    1131) 

Are  joint  guardians  of  their  children   1141 

Liability  of  husband  for  funeral  expenses  of  his  wife 1184 

Refusal  of  wife  to  deliver  goods  on  demand  does  not  render  hus- 
band liable  1385 

Competency  as  witnesses   1835,  1838,  1841 

Admissions  of  husband  or  wife  as  evidence  against  the  other  1848 

ICE< 

Right  of  riparian  owner  to  pond  water  for  purpose  of  cutting  ice  . .   1831 
Is  the  property  of  the  riparian   owner    1852 

IDIOT: 

Incapable  of  contracting  a  valid  marriage  1104 

IGNORANCE: 

Of  attorney,  causing  loss,  a  defense  to  action  for  services 1163 

Of  the  law  of  another  State  is  ignorance  of  a  fact 1173,  1191 

Recovery  of  money  paid  under  mutual  ignorance  of  fact 1191 

No  recovery  of  money  paid  in  ignorance  of  the  law 1192 

II.LEGAUTT: 

Where  the  service  rendered  is  an  illegal  one,  no  compensation  can 

be   recovered    1161 

Money  loaned  for  an  illegal  purpose  cannot  be  recovered  back  ....  1174 
Money   paid   in   pursuance    of    illegal    agreement   cannot   be    recov- 
ered       1184,  1196 

Money  advanced  for  unlawful  purpose,  but  not  applied,  may  be  re- 
covered      1188 

Stranger  receiving  money  to  be  paid  on  illegal  transaction  cannot 

plead  illegality   1190,  1197,  1199 

When  the  defendant  may  take  advantage  of  the  defense  under  general 

denial    1482 

When  the  facts  showing  illegality  must  be  pleaded 1482,  1487 

Illegal  contract  cannot  be  enforced    1535 

Illustrations     1535 

Distinction  between  illegal  executory  and  executed  contracts  .   1535,  1536 

How  shown  on  the  trial   153G 

Is  never  presumed   1536 

Indemnity  against  an  illegal  act  is  void   1536,  1537 

At   common    law    1537 

By  statute    1537 

Of  contracts  in   restraint  of  trade    1537,  1544 

Of  contracts  having  for  their  purpose  the  corrupting  of  legislation  1544 

Of  wagers,  betting  and  gaming  contracts    1545 

Of  contracts  in  violation  of  Sunday  laws  1545 

Of  contracts  tending  to  promote  prostitution  1547 

Of  contracts  to  prevent   competition    1550 

Of  contracts  against  public  policy   1551 

Of  usurious  agreements  or  contracts   155S 
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II.I.EGAI.ITT  —  (Continued) :  Page. 

Of  contracts  in  violation  of  statutes  1559 

Divisible  contracts,  part  being  good  and  part  bad   1500 

IMPEACHMENT : 

Of  an  account  stated 1208-1211 

Of  an   award  of  arbitrators    1732 

Of  adverse   witness    2075 

Of  a  party's  own  witness   2088 

IMPLIED  LICENSE: 

Facts  from  which  a  license  to  do  an  act  may  be  implied 1305 

IMPLIED  PROMISE: 

To  pay  for  services,  as  between  parent  and  child  1148 

To  pay  for  services  rendered  on  request 1158,  1159 

To  reimburse  accommodation  indorser   1170 

Of  person  receiving  money  for  another  to  pay  it  over 1189,  1190 

To  repay  money  received  without  consideration   1195 

By  agent  to  pay  over  moneys  received  for  use  of  his  principal  . , . .  1201 

IMPRISONMENT : 

Under  execution  for  violation  of  Game  Law 1359 

INDEMNITY: 

Taking  indemnity  does  not  deprive  officer  of  protection  of  his  process  1291 

Against  the  consequence  of  an  illegal  act  is  void 1536,  1537 

When  the  statute  commences  to  run  on  a  promise  of  indemnity   . .   1649 

INDORSEMENT : 

Of  the  copy  summons  served  in  action  for  a  penalty 1266,  1267 

Of  payment,  to  defeat  the  statute  of  limitations 1678,  1679 

Estoppel,  by  indorsement  of  negotiable  paper    1817 

INDORSER: 

Who  has  paid  a  note  may  maintain  action  against  prior  indorser  1188 

Not  discharged  by  the  giving  of  a  chattel  mortgage  by  the  maker  1572 

Release  of  first  indorser  releases  subsequent  indorsers 1687 

INFANCY;    (See  Paeent  and  Child.) 

Who  are  deemed  infants  by  the  law   1492 

When  a,  minor  becomes  of  age  1492 

Is  a  ground  of  defense,  but  not  a  means  of  offense   1493 

What  contracts  of  an  infant  are  void  or  voidable 1493 

Infants'  contracts  are  generally  voidable,  not  void  1493 

Most  executory  contracts  of  infants  are  voidable  1493 

Executed   contracts   are   binding  unless   seasonably   disaffirmed,  1493 

1494 
May  abandon  a  contract  to  serve,  and  recover  for  past  services  1494 
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INFANCY—  (Continued)  : 

What  contracts  of  an  infant  are  void  or  voidable  —  (Continued)  :        Page. 

Right  of  an  infant  to  disaffirm  his  contract   1495 

Illustrations     1495-149S 

Available  as  a  defense,  altliough  the  infant  rejiroscntcd  himself  to  be 

of   full   age 1497 

What  is  an  affirmance  or  ratification    1498 

New  promise  after  becoming  of  age   1498 

Disaffirmance  of  contracts  by  infants    1499 

Of  conveyances  of  lands    1409 

Of  sale  of  personal  property    1493 

Liability  of  infants  for  torts  or  wrongs    1500 

•  Not  a  defense  to  action  for  tort    l.')00-1502 

As  a  defense  to  action  for  misusing  a  horse 1501 

Liability  of  an  infant  who  hires  a  horse  to  go  to  one  place  and  goes 

to  another 1500,   1501 

Not  a  defense  for  fraudulently  obtaining  goods   1502 

Not  a  defense  in  action  upon  a  bastardy  bond    1502 

Liability  of  an  infant  for  necessaries    1502,  1503 

Liability  for  monej^  borrowed   for   necessaries    1504 

When  an  infant  cannot  bind  himself  for  necessaries 1504 

Infant  liable  only  for  actual  value  of  necessaries   1505 

Actions    against   infants    1505 

Is  a  personal  privilege  which  only  the  infant  can  set  up   1505 

Must  be  pleaded    1487,  1502 

No  presumption  that  infant  will  plead  infancy,   but  tlie  contrary  1493 

Admissions  by  infants  1506 

Complaint   against   infant   in   action   for   necessaries    1500 

Rigbt  of  action  by  parent  for  injuries  to  infant  child 1149,  1150 

A  defense  to  action  on  an  account  stated   1209 

Infant  cannot  submit  controversy  to  arbitration   1695 

Only   infant  can  raise  the  question  of   incapacity    1695 

INFORMER: 

Actions  for  penalties  by  a  common  informer 1274 

INSOLVENCY: 

Of  the  defendant  in  execution  as  a  defense  in  action  for  escape   . .   1245 
Note  given  to  creditor  signing  petition  for  insolvent's  discharge  is 

void   1556 

Promises,  etc.,  not  to  oppose  insolvent's  discharge,  are  void 1556 

INSURANCE: 

By  a  wife  of  the  life  of  her  husband  1111 

INTENT: 

To    defraud    or   deceive,   essential    to    action   for    false    representa- 
tions as  to  credit   1226 

Wrongful  intent  not  an  essential  element  in  a  conversion  ....   1377,  1387 

When  a  party  may  testify  to  his  intent  in  doing  an  act 2053 

Presumption  that  a  person  intended  the  consequences  of  his  act   .  .    1871 
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INTEREST,  p^g^ 

Tender  to  stop  the  running  of  Interest  upon  a  money  debt 1768 

In  the  event  of  a  suit  does  not  disqualify  a  witness 1835 

Of  a  party  aflfects  his  credibility   1835 

Which  will  disqualify  a  witness  in  action  against  executor,  etc.   . .   1836 
Declarations  against  interest,  as  evidence  188'J 

INTERUNEATION : 

What  int«rlineations  render  a  note  void   1530 

In  a  deed  must  be  explained   1533 

Presumption  against  fraudulent  intent   I534 

INTERPRETER : 

Where  witness  is  ignorant  of  the  English  language 2019 

Form   of   interpreter's   oatli    2019 

Examination  of  witness  through  interpreter   2019 

INTOXICATION: 

As  a  defense   1511 

Intoxicated  person  incompetent  to  testify 1833,  1834 

Is  a  fact  which  may  be  proven  by  any  person   2054 

IRRIGATION: 

Eight  of  riparian  proprietor  to  use  water  for  irrigation   1344 

JAII.  LIBERTIES: 

How  established   1244 

Undertaking  for  admission  to  the  jail  liberties   1239 

Going  beyond  jail  liberties  is  an  escape   1239 

JOINDER: 

Of  husband  and  wife  in  actions  and  special  proceedings 1113,  1114 

Of  wrongdoers  in  action  for  trespass    1287 

Of  owners  of  trespassing  cattle  in  proceedings  against  strays   ....   1336 
Of  owners  of  sheep-killing  dogs  in  action  for  damages   1443 

JOINT  DEBTORS: 

Composition  by  a  joint  debtor   1686,  1687,  1691 

J1TDGMENT: 

Kecovery  of  judgment  precludes  another  action  against  same  party 

for   same   cause    1587 

Presumptive  evidence  of  identity  of  parties  and  demand    . .    1587,  1588 
Satisfaction  of  a  judgment  against  one  of  several  wrongdoers   ....   1588 

Against  person  individually  and  as  a  partner   1588 

Where  a  counterclaim  is  pleaded  and  established 1590 

Conclusiveness  of  judgment  for  the  defendant  upon  the  merits  1593,  1595 

When  a  bar,  and  how   far  conclusive   1595 

Same  rule  as  to  conclusiveness  applies  to  all  judgments  ....   1599,  1600 
Keversal  on  appeal  destroys  efiScacy  as  an  estoppel 1600 
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JUDGMENT  —  (Continued) :  Page. 

In  case  of  a  continuing  nuisance,  effect  of  former  recovery 1600 

Identity  of  the  issues  in  successive  actions   1601 

Requisites  of  the  adjudication  which  will  operate  as  a  bar 1606 

Must   have  been   on   the   merits    1606 

Must  not  have  been  reversed  on  appeal   1606 

Must   be   between   the   same   parties    1607 

Concludes  the  party  only  in  the  character  in  which  he  is  sued  1608 

Same  subject-matter    1610 

Burden  of  proof  rests  with  the  party  claiming  the  estoppel   . .   1612 

Mode  of  proving  questions  litigated  on  former  trial    1612 

When  void  for  want  of  jurisdiction    1614 

When  officer  justifying  under  process  must  prove  a  judgment 1235 

1364 
Merger  of  the  cause  of  action  in  the  judgment  recovered  ....  1571,  1575 
As  evidence    1948 

JUDICIAL  NOTICE: 

What  matters  will  be  judicially  noticed  without  proof 1826-1832 

JUDICIAL  OFFICERS : 

Not  liable  for  judicial  acts  within  their  jurisdiction 1229 

Liability  for  ministerial  acts   1229,  1233 

Liability   for   acts   without   jurisdiction    1231 

JURISDICTION: 

Liability  of  a  justice  for  acts  without  jurisdiction   1231 

Process  issued  without  jurisdiction  as  a  protection  to  ofBcer  1233,  1285 

Of  a  justice  in  an  action  for  a  penalty  1266,  1279 

Replevin  for  property  taken  under  process  void  for  want  of  juris- 
diction       140!J 

Judgment  void  for  want  of  jurisdiction  is  no  bar 1614 

Essential  to  conclusiveness  of  a  judgment  as  an  estoppel   1614 

Of  matters  embraced  in  a  counterclaim    1629,  1631 

Of  a  justice  in  action .  against  executor  or  administrator   1630 

Justice  has   no  jurisdiction   of  equitable   actions    1753 

JUSTICE  OF  THE  PEACE: 

May  sue  for  his  fees   1170 

Liability  for  taking  illegal  fees 1194 

Not  liable  for  acta  done  as  a  judge  1229 

Liable  for  ministerial  acts    1229 

When  he  must  be  an  officer  de  jure  as  well  as  de  facto   1229 

Liability  for  a^ts  done  without  jurisdiction   1231,  1232 

Acts  ministerially  in  issuing  process   1233 

Liability  for  process  improperly  issued 1233,  1237 

Cannot  discharge  defendant  in  execution  from  arrest   1242 

Liability  for  false  return  on  appeal   1246 

Jurisdiction  in  action  for  a  penalty   1266 

Has  no  jurisdiction  of  equitable  actions    1753 

Mode  of  proving  proceedings  had  on  a  trial  before  a  justice 19U5 
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JUSTIFICATION:  Page. 

By   ministerial  ofiScer  for  acts   done  in  execution  of  process  1233-1236 

1284,  1285 
License  as  a  justification  of  an  alleged  trespass  . .   1304,  1306,  1310,  1311 

KNOWI^EDGE: 

Of  the  truth  or  falsity  of  representations  made 1211-1212 

Of  the  vicious  propensity  of  an  animal   1433-1443 

Of  a    party   charging   fraud    1450,  1451 

Of  the  law  presumed   1458 

rABOR  AND  SERVICES: 

Acceptance  by  wife  of  gratuitous  services  of  husband  creates  no  lia- 
bility to  his  creditors    1117 

Right  of  a  married  woman  to  her  earnings  under  the  enabling  acts  1118 
Right  of  husband  and  wife  to  contract  for  payment  for  her  services  1118 
Right  of  the  husband  to  the  services  of  his  wife  in  absence  of  contract  1118 
Consideration  necessary  to  support  promise  to  compensate  wife  for 

services   1119 

Right  of  husband  to  recover  for  services  rendered  by  wife  for  another  1119 

1120 
Right  of  wife  to  compensation  for  services  rendered  for  third  person  1120 
Action  by  husband  for  injuries  to  wife,  depriving  her  of  capacity  to 

labor    1120 

Action  by  wife  to  recover  for  loss  of  earnings  caused  by  personal 

injuries  1121 

Recovery  by  wife  of  partner  for  services  rendered  copartnership  . .  1121 
Liability  of  married  woman  for  services  rendered  for  her  ....  1124,  1125 
Liability    of   father   for    services    rendered   child   residing   with   its 

mother 1139 

Right  of  father  to  the  services  of  his  minor  children 1147 

Mother  has  right  to  services  of  minor  child  after  death  of  father  1147 

Father  may  sue  for  and  recover  earnings  of  minor  child 1148 

Rendered  for  parent  by  child  after  becoming  of  age   1148 

Stepfather  not  entitled  to  services  of  stepson   1148 

Emancipation  of  child  by  parent,  and  its  eifect —   1149 

Implied  assent  by  parent  that  child  may  have  his  own  earnings  . .  1149 
Loss  of  service  as  the  ground  of  action  by  parent  for  injury  to  child  1150 

Actions  to  recover  for  labor  and  services   1158 

Must  be  some  contract  of  employment,  express  or  implied   ....   1158 
Promise  to  pay  for  services  implied  from  request  for  perform- 
ance      1158 

When  the  law  will  imply  both  request  and  promise  to  pay   . .    1158 
Not  essential  that  the  services  rendered  were  profitable  to  em- 
ployer       1159 

Exception  where  the  services  were   valueless  through  want  of 

skill,   etc 1159 

In  absence  of  agreement,  promise  to  pay  what  services  are  worth 

implied    1159 

Eule  as  to  the  time  when  wages  are  payable 1159 
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LABOR  AND  SERVICES—  (Continued): 

Actions  to  recover  for  labor  or  services —  (Continued) :  Page. 

No  action  lies  to  recover  for  gratuitous  services 1160,  11C3 

No  recovery  ■where  service  rendered  is  an  illegal  one 1161 

When  no  recovery  can  be  had  for  labor  performed  on  Sunday 

1161,  1165,  1166 
Want  of  license  required  by  law  as  a  defense  to  the  action   .  .  .    1161 

Right  of  an  attorney  to  recover  for  his  services   1162-1164 

Amount  recoverable    1163,  1164 

Defenses  to  the  action 1164 

Eight  of  an  architect  to   compensation   for   services    1164 

Actions  by  printers  for  compensation    1164 

Right  of  clerks  to  recover  agreed  compensation 1165 

Servants,  day  laborers,  and  teachers    1165 

Recovery  by  authors,  editors,  physicians,  or  surgeons   1166 

When  a  physician  or  surgeon  forfeits  right  to  compensation  1167 

Recovery  of  salaries  by  clergymen   1167 

Recovery  by  common  carrier,  and  the  amount  recoverable  ....    1167 

Defenses  defeating  or  reducing  the  recovery 1168 

Manufacturers  and  mechanics,  actions  by,  for  services   1169 

Actions  by  justices,  sherifis,  or  constables  for  the  recovery  of  fees  1169 

Right  of  action  by  referee  for  his  fees 1169 

Stenographer  cannot  generally  maintain  action  against  attorney  1170 

Actions  for  work,  labor,  and  materials  furnished    1170 

Nature  of  the   contract   for   labor   and   materials    1170 

How  such  contracts  differ  from  a  contract  of  sale 1170 

Substantial   performance   essential   to   a   recovery    1170 

Stating  substance   of  contract   in   the  complaint    1171 

Certificate   of   performance   as   a,   condition   precedent    1171 

When  the  certificate  is  or  is  not  conclusive   1171 

When  the  plaintiff  may  recover,  although  certificate  is   refused  1172 

Complaint  where  there  has  been  full   performance    1172 

Excess   of   performance   will   not   defeat   recovery    117;2 

Premature  action  where  credit  has  been  given   1772 

What  may  be  shown  under  a  general  denial  in  an  action  to  recover 

for    1479 

Contracts  for  lobby  services,  when  void  as  against  public  policy  1544,  1545 

Contracts  for  work  on  the  Sabbath,  Avhen  void   1545 

When  the  statute  of  limitations  commences  to  run   1645,  1649 

I.ANI>: 

What  the  term  includes    1276 

I,ANDI,ORD  AND  TENANT: 

Action   for   use    and   occupation    1203 

When  and  under  what  circumstances  the  action  lies 1203-1206 

Cannot  be  maintained  where  tlierc  is  a  lease  under  seal 1203 

Where  defendant  went  into  possession  under  contract  to  pur- 
chase       1204 

Where  the  tendant  holds  over 1205,  1206 
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LANBrORD  AND  TENANT—  (Continued): 

Action  for  use  and  occupation —  (Continued) ;  Page. 
Trespass  the  proper  form  of  action  for  occupation  without  per- 
mission      1205 

Where  the  tenant  does  not  go  into  possession  the  remedy  is  on 

the  lease  1205 

Where  the  tenant  has  vacated  and  the  landlord  has  leased  ....   1205 

Where  the  tenant  has  been  ejected  in  summary  proceedings   . .    1205 

Lease  as  a  measure  of  the  value  of  use.  and  occupation  . .   1203,  1200 

Amount  of  rent  recoverable  in  the  absence  of  amount  specified   ....   1206 

Where  the  premises  are  used  for  purpose  of  prostitution  ....   1206,  1549 

Liability  for  creating  or  continuing  a  nuisance   1251 

When  the  landlord  or  the  tenant  should  sue  for  trespass 1297,  1298 

Landlord  cannot  eject  tenant  by  force  without  process   1304 

Tenant  has  the  benefit  of  the  statute  as  to  division  fences 1318 

Landlord   may   maintain  trover   for   conversion  of   chattels   of   dis- 
possessed tenant   1363 

Landlord  guilty  of  conversion  who  detains  tenant's  goods  for  rent  1368 

Loss  of  tenant's  goods  by  a  fire  accidentally  set  by  landlord 1423 

Recoupment  for  breaeli  of  contract  to  repair 1619,  1625 

Damages  recoverable  for  refusal  to  give  tenant  possession   1626 

When  tenant  estopped  from  disputing  landlord's  title 1819,  1820 

LAW  OF  THE  ROAD: 

Statute  requiring  carriages  meeting  to  turn  to  the  right 1424 

What  defenses  are  unavailable  in  action  for  violation  of  the  law  . .    1426 

Construction  of  the  statute    1426 

Applies  only  to  persons  traveling  in  carriages  and  meeting   1426 

Proof  of  absence  of  contributory  negligence    1427 

Rule  as  to  persons  driving  in  the  same  direction   1427 

Does  not  apply  to  meeting  of  railroad  cars  and   common  vehicles  1428 
Relative   rights  of   railroad   company   and  individuals   on  highway  1428 

1429 

IiEADING  QUESTIONS:  (See  Evidence.) 

Not  allowed  on  examination  in  chief   2059 

What  questions   are  objectionable  as   leading    2059-2063 

When   suggestions   to   the   witness    are   allowable    2063 

On  re-direct  examination 2063 

On   cross-examination    2003 

Allowance    discretionary    with    the    court     2063 

IiEASE:       (See  Landlord  and  Tenant.) 

Presumed  to  contain  the  entire  agreement  of  the  parties   2008 

If  under  seal,  no  action  for  use  and  occupation  will  lie 1204 

I.EAVE  OF  COURT: 

Not  necessary  in  action  against  receiver  for  conversion 1369 

LEGITIMACY: 

Of  children  after  marriage  of  parents 1098 
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LESSOR:  Page. 

Of  chattels  cannot  maintain  replevin  during  the  term 1462 

LETTER: 

Mutilated  letter  not  admissible  in  evdience   1520 

Payment    by    letter     1788 

Presumption   that   a   letter   mailed   is   received    1789 

Proving  the  contents  of  letters    1901,  19112 

Parol  evidence  of  contents  after  notice  to  produce 1909,  1911 

Putting  duplicate  in  evidence   1915 

LEVY: 

When   a   mere   levy   is   a   trespass    1285,  1401 

When  a  conversion    1382 

Replevin  lies  in  case  of  a  levy  unauthorized  by  law 1461 

When  replevin  will  not  lie  for  property  levied  upon   1467 

LICENSE: 

Defined    1306 

As  a  justification  for  an  alleged  trespass 1304,  1305,  1306 

Must  he  pleaded  1488 

How  proved   1304 

Implied  license  to  enter  place  of  business  for  purpose  of  trade  ....   1305 

Implied  license  to  go  upon  the  land  of  a  iiciglibor  1305 

Permissive  use  of   lands  bars   action   of  trespass   until  permission 

withdrawn    1305 

When  not  limited  as  to  time,  continues  until  revocation 1306 

Parol  license  conveys  no  interest  in  land  of  licensor   1306 

Every  license  is  revocable   1306 

Permanent  easement  to  drain  througli  land  of  another  not  created 

by   license    1307 

Eight  of  revocation  exists,  notwitlistanding  expenditure  of  money 

by  licensee    1307 

Part  execution  of  the  license  will  not  justify  continued  acts  after 

revocation     1307 

Conveyance  of  land  revolces  parol  license  1308,  1309 

Mere  agreement  to  sell  land  is  not  a  license  to  enter  and  occupy  1307 

Death  of  licensor  revokes  a  license   1307 

Is  a  mere  personal  privilege  and  cannot  be  transferred 1308 

License  coupled  with  an  interest , .   130K 

License  may  be  so  far  acted  upon  that  it  cannot  be  revolted 1309 

When  licensor  is  bound  by  estoppel  in  pais   1309 

Eight  of  licensee  to  take  other  persons  with  him  on  land  of  licensor  1310 

1311 

License  given  by  the  law  to  officer  or  person  serving  process 1311 

Abuse  of  authority  given  by  law   renders  the  person  a  trespasser 

from  beginning   1311 

License  must  be  pleaded  to  be  available  as  a  defense   1312 

Person  justifying  under  license  must  bring  himself  within  it  1312,  1488 
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License  to  carry  on  a  business  or  profession 1161 

When  no  recovery  can  be  had  where  proof  shows  plaintiff  had 

no  license   1161 

May  be  presumed  until  the  contrary  is  shown 1161 

Want  of  license  must  be  pleaded  as  a  defense  1161 

Effect  of  failure  to  register  license  when  required  by  law 1161 

Burden  of  proof  of  absence  of  registration   1161 

I.IEir: 

Upon  animals  trespassing 1322 

When  the   owner   of  inclosed  land  has   such  lien    1322 

Iiien  covers  damage  done,  charges  for  keeping,  fees  and  costs 

paid   1322 

Notice  of  lien,  when  to  be  given,  and  where  recorded 1322 

Animals  may  be  placed  in  nearest  pound,  or  kept  by  claimant  1323 

Pees  of  pound   master    1324 

Care  of  the  animals  by  the  claimant  if  kept  by  him   1323 

Giving  notice  to  owner  of  the  animals  where  they  are  kept  . .  1323 

Publication  of  notice  if  the  owner  ib  unknown 1323 

Fees  for  delivery  of  notice  to  town  clerk 1323 

Dispute  as  to  damages,  charges,  costs,  and  fees  to  be  settled  by 

fence-viewers    1323 

Notice  of  meeting  of  the  fence-viewers  and  proceedings  before 

them    1324 

Pees  of  the  fence-viewers  for  mileage  and  certificate  of  charges  1323 

Foreclosure  of  the  lien  by  action   1323,  1324 

Questions  to  be  determined  in  the  action  1324 

Effect  of  failure  by  the  claimant  to  establish  his  lien 1323 

Foreclosure  of  the  lien  by  a  sale  of  the  animals   1323 

Notice  of  the  time  and  place  of  sale  1324 

Sale  of  the  beast  by  fence-viewers  to  the  highest  bidder 1324 

Disposition  of  the  proceeds  of  sale  1324,  1325 

In  villages   and  cities,  trustees  or  aldermen  are  fence-viewers  1325 

Eight  of  person  having  a  lien  upon  goods  to  detain  them   . .    1369,  1391 

Trover  lies  for  taking  the  goods  without  satisfying  the  lien   1369 

As  a  defense  in  replevin    1476 

LIMITATION  OF  ACTIONS:    (See  Statute  of  Limitations.) 

IiINE  FENCE:      (See  Fences.) 

I<OAN:        (See  Monet  Lent.) 

Actions  for  money  lent  and  advanced  1173-1175 

I.tINACY: 

Incapacity  to  contract   1507 

Liability  of  lunatic  for  necessaries    1508 

Executed  contracts   of   lunatics,   when   binding    1508 

Liability   of   lunatics   for  their   torts    1509 
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How  proven   1510 

Lunatic  cannot  submit  a  controversy  to  arbitration    11J!)5 

Competency  of  a  lunatic  as  a  witness 1832,  1833 

MALFEASANCE: 

Defined 1259 

MALPRACTICE : 

May  be  shown  under  a  general  denial 1479 

Verdict  for  physician  for  services  bars  action  for  malpractice   ....   1006 
Verdict  against  physician  for  malpractice  bars  action  for  services  1611 

MARRIAGE:     (See  Husband  and  Wife;  Maekied  Women.) 

Justice   has   no   jurisdiction   of   actions   for   breach   of   contract   to 

marry    1091 

Is   a   civil   contract   requiring   consent   of   parties    capable   to   con- 
tract        1091,  1092 

May    be    valid   though    not    in    accordance    with    existing    statutes 

1092,  1003 

How    and    by   whom   solemnized    or   contracted    1092 

No  particular  form  of  ceremony  required  1002 

Number   of   witnesses   required    1002 

Facts  to  be  ascertained  by  magistrate  or  clergyman   1092,  109:! 

License  for  marriage  to  be  furnished,  and  its  contents   1093 

May  be  filed  or  entered  with  clerk  of  city  or  town 1097 

Written   contracts    of   marriage    authorized    1092 

May  be  filed  or  entered  with  cleric  of  city  or  town   1094 

Certified  copy  of  certificate  or  contract  presumptive  evidence  of  mar- 
riage       1098 

Of  parents  renders  illegitimate  child  legitimate   1098 

Legal  age  of  consent  fixed  at  eighteen  years  1095 

If  either  party  is  under  that  age  a  marriage  between  them  is  void- 
able       1099 

Effect  of  failure  to  conform  to  statutory  form  of  ceremony   1099 

At  common  law   1100,  1101 

Under  statutes  prior  to  1901   1101 

Presumption  of  marriage  from  cohabitation   1101,  1103 

Presumption   that   cohabitation,   illicit  in   its   origin,   so   continues  1103 
When  void  from  want  of  capacity,  relationship,  or  prior  marriage  1103 

1104 
Contracts  in  contemplation  of  marriage  continue  valid  after 1112 

MARRIED  WOMEN:     (See  Marriage;  Husband  and  Wife.) 

Eights  and  disabilities  of  married  women  at  common  law  ....   1107-1124 
Effect  of  marriage,  at  common  law,  on  property  previously  owned 

by  wife   1108 

Title  and  control  of  property  acquired  after  marriage  1108 

Had  no  capacity  to  contract  at  common  law   lins 

Unity  of  husband  and  wife  not  wholly  destroyed  by  the  enabling 

acts    llOS 
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Statutory   change   of   common-law   rules    ,...    1108 

Right  to  own  and  control  real  or  personal  property  or  its  rents, 

issues,  and  profits   1108 

Property  of,  not  liable  for   husband's  debts    1108 

Right  to  contract  and  to  carry  on  a  business,  trade,  or  occupation 

1109,  1110 
Right  to  insure  husband's  life,  and  to  receive  insurance  money   . .   1111 

Disposal  of  insurance  policy  by  will  or  assignment 1111 

Contract  of  married  woman  does  not  bind  her  husband   1113 

May  convey  directly  to  husband 1113 

May  make  partition  or  division  of  property  held  in  common  1113-1115 
Right  of   action  for  injuries  to   person,  property,  or  character    ..    1115 

Conveyance   to,   by    trustees,   when   authorized    1116 

May  appear,  prosecute,  or  defend  as  if  single  1116 

When  husband  not  a  proper  party  to  action  by  or  against 1116 

Recovery   of   damages   for   slander    1116 

Judgments  against,  how  rendered  and  enforced  1124 

Power  to  contract  debts  and  assume  liabilities   1124,  1125 

Power  to  dispose  of  real  or  personal  property  is  absolute    1125 

May  act  by  agent  and  employ  husband  as  the  agent  1117 

Right  to  employ  agent  implies  power  to  pay  for  his  services   ....   1118 

May  accept  gratuitous  services    1117 

May  furnish  capital  for  business  carried  on  by  husband  as   agent  1117 
Right  of  husband  at  common  law  to  the  services  and  earnings  of 

jis   wife   1118-1120 

Contracts  to  pay  married  woman  for  services  rendered  husband  ....   1118 

Right  of  a  married  woman  to  her  earnings  under  the  statute 1119 

Right  of  a  married  woman  to  recover  for  personal  injuries   1120 

Recovery  by  wife  of  copartner  for  services  rendered  the  firm   ....   1121 

Copartnership  between  husband  and  wife   1121 

Validity  of  gifts  from  husband  to  wife    1122 

What   actions   a   married   woman   may   maintain   against   her   hus- 
band        1122,  1123 

Actions  for  enticing  away  a  husband   1123 

L^abilitj'  of  married  \\omcn  on  contract  and  in  suits  based  thereon  1124 

Under  the  enabling  aets    1124 

Under  the  present  statutes   1124,  1125 

Request  presumed,  where  services  have  been  rendered  for  bene- 
fit of   1127 

Proof  of  agency  of  husband  when  contract  was  made  by  him  Zli.1 
Liability   for  necessaries   furnished   for  the  family    ....   1127,  112S 

Contract   by   married    woman    does   not   bind    husband    1128 

Liability  of  a  married  woman   for  wrongs    1129 

Liability  of  a  husband  for  the  support  of  his  wife   1130 

Married  woman  joint  guardian  of  her  children  with  husband   ....   1140 

MASTER  AND  SERVANT: 

Action   for  enticing  away   a   servant    1249 

Liability  of  master  for  trespass  by  his  servant  1288 

137 
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Liability   of   master   for   negligence   of   servant    1405 

Liability  of  master  to  his  servant  for  negligence   1412 

MATERIALITY: 

Of  evidence    1935 

MECHANICS'  LIEN: 

Certified  copy  of  the  notice  as  evidence   1948 

MEMORANDA: 

Use  of  memoranda  by  witnesses  while  testifying   2063 

When    admissible    in    evidence    2003 

MERGER: 

Of  a  simple  contract  in  a  higher  security 1570-1571 

Of  a  cause  of  action  in  the  judgment  recovered  upon  it 1571,  1573 

Does  not  occur  where  the  higher  security  is  received  as  collateral 

1571,  1573 
Does  not  take  place  where  the  securities  are  of  same  nature  and 

degree    1572 

Creditor  may  talce  as  many  securities  as  debtor  will  give 1572 

Matters  merged  in  note  given  upon  a  settlement  and  compromise  1572 

Agreements  not  merged  in  a  deed   1574 

Security  given  by  one  of  several  makers  of  a  note 157^ 

Sealed  covenant  by  surety  for  payment  of   principal's  debt   1574 

MINISTERIAL  ACTS:      (See  Opficek.) 

Liability  of  officers  for  ministerial  acts   1232 

MISTAKE: 

Recovering  back  money  paid  under  mistake  of  fact   . .    1181,  1191,  1192 

Recovery  of  money  paid  for  tax  assessed  on  land  of  another   ....  1180 

Implied  promise  to  pay  over  money  received  through  mistake   ....  1190 

Recovery  of  money  paid  under  mistake  as  to  the  law    1192 

Account   stated   may   be   opened   for   mistake    1208,  1211,  1212 

Correction  of  mistakes  in  bills  or  notes    1530 

MODIFICATION: 

Of  contract  sued  on,  as  a  defense  to  the  action   1515 

MONEY  HAD  AND  RECEIVED: 

Action  for  money  had  and  received  is  an  action  at  law   1186 

How  far  favored  by  the  courts   1187 

Nature  and  scope  of  the  inquiry  in  the  action   1187 

What  may  be  shown  in  defense  of  the  action    1187 

When  the  action  lies  1186 

Where  money  has  been  paid  on  an  assessment  void  but  appar- 
ently  valid    1187 

Where  money  of  an  employer  has  been  won  from  his  clerk  by 

gaming    1187 
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Where  money  has  been  contributed  for  an  unlawful  purpose  but 
not  yet  applied 1188 

Where  one  of  several  indorsers,  charged  with  payment  of  note, 
has  paid  it    1188 

Where  a  surety,  discharged  by  secret  dealings  between  principal 
and  creditor,  has  paid  a,  judgment  1188 

Where,  after  the  assignee  of  a  demand  has  obtained  judgment, 
the  assignor  satisfies  it   1189 

Where  a  person  has  received  money  for  another  and  retains  it 

1189,  1190 

Where  the  tax  assessed  upon  railroad  property  has  been  applied 
to  county  purposes  1189 

By  bondholder  to  recover  his  share  of  interest  money  collected 
and  in  hands  of  supervisor  1189,  1190 

Where  executors  have  collected  from  the  bank  money  given  by 
testator   to   the   plaintiff    1190 

Where  a  defendant  has  received  money  to  which  he  is  not  legally 
entitled     1190 

Where   compound   interest  has   been   paid  through   mistake   in 
computation     1191 

Where  money  has  been  erroneously  paid  through  mutual  igno- 
rance of  facts   1191 

Where  a  contract  has  been  made  in  mistake  as  to  facts  and 
money   has  been  paid  on  it    1191 

Ignorance  of  the   laws  of  another  government  is  ignorance  of 
fact    1191 

Where  a  party  obtains  money  by  misrepresenting  the  law   ....   1192 

Where  money  has  been  obtained  from  another  by  oppression,  ex- 
tortion,   or    deceit    1193 

Where  money  advanced  for  a  particular  purpose  has  been  mis- 
applied       1193 

Where  after  dissolution,  and  in  fraud  of  his  partners,  a  part- 
ner settles  claims  1193 

Where  public  officers  have  exacted  illegal  costs  and  fees 1193 

Where  a  revenue  officer  takes  money  for  the  release  of  goods  not 
liable  to  seizure  1194 

Where  on   settlement  of   an   action   before   judgment  unlawful 
costs  have  been  paid  •  •  •   1194 

Where  a  county  clerk  has  received  fees  not  given  by  law 1194 

,Wbere  a  person  has  wrongfully  intruded  into  an  ofBce  and  re- 
ceived   the    fees     ■  •  ■  ■   1194 

Where  money  has  been  received  without  any  consideration  or  the 
consideration  has  failed   1195 

Where  money  has  been  paid  for  passage  in  a  steamer  which  was 
lost    1195 

Where  money  has  been  paid  on  a  contract  of  sale,  and  the  vendor 
refuses  to  convey   1195 

Where  money  was  paid  on  a  contract  of  sale  or  return 1196 
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Where    money    has    been    paid    upon    a    contract    subsequently 
rescinded    1196 

Where  money  has  been  deposited  or  paid  over  upon  a  bet  or 

wager   1197,  1198 

Right  of  action  may  be  assigned  and  money  recovered  by 
assignee    1198 

Where  one  of  several  tenants  in  common  receives  more  than  his 
share   1199 

Where  an  agent  has  retained  the  excess  of  funds  received  for  a 
specific  purpose 1200 

Where  an  agent  has  received  money  from  a  third  person  for  his 
principal     1200 

Where   a   sherifi'  or  constable   retains   the   money   collected   on 
execution    1201 

Where  an  agent  has  paid  the  debt  of  a  third  person  with  the 
money  of  his  principal   1201 

Where  an  agent  refuses  to  account  for  goods  delivered  to  him 
for  sale  1201 

Where  an  agent   has  received   money  for   a  third   person   and 

agreed  to  pay  it  over   1201 

When  the  demand  is  necessary  before  action   1201,  1202 

When  the  action  may  be  maintained  without  prior  demand 1202 

When  the  action  cannot   be   maintained    11S7 

Where   the   money    in   equity,   justice   and   law    belongs   to    the 
defendant   1187 

Where  money  has  been  given  to  be  applied  to  a  specific  purpose 

and  has  been  so  applied    1188 

Where   a   judgment   has   been   paid   to   attorney,   and   is   subse- 
quently reversed   1188 

Where  money  is  paid  as  a  mere  gratuity  IISS 

Where  the  purchaser  has  paid  more  tlian  the  face  of  a,  note  . . .   1188 

Where  money  has  been  paid,  througli  mistake  of  fact,  which  in 
justice   belongs  to   defendant    1191 

Where  the  drawee  of  a  forged  bill  has  accepted  and  paid  it  . .  .    1191 

Where  a  payment  is  made  witli  l^nowledge  of  the  facts  but  in 
ignorance  of  the  law    1192 

Where  the   party   paying  money  on   a  contract  has  prevented 
performance  1196 

Where  the  money  was  paid  upon  an  illegal  contract  or  in  pur- 
suance of  it  1196 

Where  money  was  paid  in  violation  of  the  statute  against  main- 
tenance       1196 

Where  money  is  paid  to  compound  a  supposed  felony 1196 

Where  money  is  loaned  to  be  used  for  betting  or  gaming  ....   1198 
When  the  statute  of  limitations  begins  to  run  against  the  cause  of 
action    1047 


INDEX.  2181 

MONEY  LOANED  AND  ADVANCED:  Page. 

Right  of  action  against  borrower  for  money  loaned  and  advanced  . .  1173 

Recovery  of  money  advanced  to  a  constable  serving  criminal  process,  1173 

Proof  of  the  loan    1173 

Receipt  of  money  unexplained  presumed  to  have  been  in  payment  . .  1173 

Recovery  of  money  advanced  on   a   void  draft    1174 

Money  loaned  to  a  partner  for  tlie  use  of  the  firm  is  loaned  to  all 

the  partners  1174 

When  +he  giving  of  a  check  or  note  by  the  borrovper  is  no  defense 

to  the  action   1174 

Extension  of  time  of  payment  by  means  of  fraud  gives  immediate 

right  of  action   1174 

The  giving  of  a  note  for  a  loan  procured  by  fraud  does  not  bar 

immediate  action   1174 

Money  loaned  for  an  illegal  purpose  cannot  be  recovered  back 1174 

Recovery  of  money  advanced  on  a  draft  illegally  issued 1174 

Firm  not  liable  for  advances  made  to  its  agent  1175 

Recovery  upon  original  loan  where  borrower  refuses  to  give  agreed 

security 1175 

Right  of  action  by  commission  merchant  for  advances  to  consignor. .  1175 

Husband  not  liable  for  money  loaned  to  wife  to  buy  necessaries  . .  .  1184 

MONEY  PAID,  ETC. 

Actions  for  money  iiaid,  laid  out  and  expended   1175 

Recovery  of  money  paid  by  accommodation  indorser 1176 

Surety  cannot  recover  of   his  principal  unnecessary   costs   and   ex- 
penses       1176 

Implied  promise  to  reimburse  person  becoming  surety  or  indorser  on 

request    1176 

Surety  may  recover  of  the  principal  debtor  the  amount  he  is  com- 
pelled to  pay  1176 

Agreements  for  exchange  of  notes,  each  maker  to  pay  his  own  ....  1176 
Plaintiff,  as  a  rule,  must  have  paid  money  to  recover  for  money  paid,  1177 
A  mere  liability  to  pay  does  not  give  a  right  to  maintain  this  action,  1177 
When  payment  by  a  surety  in  property  is  equivalent  to  a  payment 

in  money 1177 

Where  the  payment  is  in  property  the  value  of  the  property  only 

is  recoverable    1177 

Action  will  lie  where  surety  has  given  a  negotiable  note  accepted  as 

payment    1178 

Action  lies  where  plaintiff  is  compelled  to  pay  through  wrongful  act 

of  defendant    1178 

Plaintifl'  must  show  a  request  to  pay  or  payment  in  discharge  of 

authorized  liability    1178 

Right  of  action  by  stock  broker  against  his  principal   1178 

Recovery  by  indorser  against  prior  indorser  of  money  paid  on  note,  1188 
Recovery  of  costs  incurred  by  accommodation  acceptor  in  defending 

by  request    1178 

Ho  recovery  can  be  had  for  money  paid  without  request  or  com- 
pulsion       1178 
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Voluntary  payment  will  not  support  action  for  money  paid   1179 

A  subsequent  promise  to  reimburse  for  a  voluntary  payment  is  void,  1179 

Payment  of  taxes  upon  another's  land  through  mistake   1179 

Eecovery  from  defendant  in  execution  of  amount  paid  by  sheriff  for 

an  escape   1180 

Payments  made  by  request  of  an  agent  of  the  defendant 1180 

Payment  of  unfounded  claims  with  full  knowledge  of  the  facts  . .  .  1180 
Payment  under  protest,  but  without  compulsion,  is  still  voluntary,  1180 
Freedom  to  exercise  the  will  essential  to  a  voluntary  payment,  1180,  1181 

Payment  under  any  species  of  compulsion  is  not  voluntary   1180 

Voluntary  payments  made  under  mistake  of  law  only  cannot  be  re- 
voked     1181 

When  money  paid  upon  a  void  assessment,  tax  or  judgment  may  be 

recovered  back   1181,  1182 

Actions  for  money  paid,  to  compel  contribution  1182 

The  right  of  contribution  as  between  sureties 1182 

Discharge  from  liability  to  contribution   1183 

No  contribution  as  between  joint  tort  feasors 1183 

Eecovery  from  husband  of  money  paid  for  wife's  funeral   1183 

Liability  of  executor  for  funeral  expenses  of  testator   1184 

Husband  not  liable  for  money  loaned  to  wife  to  buy  necessaries  ....  1184 
Money  paid  in  pursuance  of  illegal  agreement  cannot  be  recovered 

back 1184 

Money  paid  under  compulsion  affecting  person  or  property  may  be 

recovered    1184 

Recovery  by  vendee  of  amount  paid  on  contract  rescinded  by  vendor,  1185 
Recovery  of   money   paid   upon   unperformed   contract   for    sale    of 

lands    1185 

Money  paid  upon  an  agreement  void  by  the  statute  of  frauds 1180 

Money  paid  by  tenant  for  taxes,  assessments,  etc 1186 

Interest  not  recoverable  for  money  laid  out  at  request  of  defendant,  118U 

MONOPOLY: 

Contracts  for  the  purpose  of  creating  a  monopoly  are  void 1550 

Statute   against  monopoly    1550,  1551 

MORTGAGE: 

Trover  for  severing  mortgaged  fixtures    1367 

Taking  a  mortgage  as  a  merger  of  prior  debt 1572-1574 

MORTGAGEE: 

Right  to  maintain  trover  for  mortgaged  chattels   1363,  1391 

Right  to  replevy   the   mortgaged   property    1462,  1465 

Right  of  the  mortgagee  on  default  in  payment   1465 

MORTGAGOR: 

Action  for  conversion  of  mortgaged  chattels   1363 

When  mortgagor  may  replevy  the  property  from  the  mortgagee  . .   1465 
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When  evidence  of  motive  or  intent  is  admissible   2052 

MUNICIPAL  CORPORATION: 

Powers  in  respect  to  the  abatement  of  nuisances 1265,  1265 

Liability  for  negligence  of  servants   or  agents    1411 

NECESSARIES: 

A  married  woman  may  by  agreement  charge  herself  personally  for 

necessaries     1127,  1130 

Presumption  that  the  purchase  by  the  wife  was  made  as  agent  for 

her   husband    1128 

Married  woman  may  purchase  articles  necessary  for  use  in  family,  1130 

Husband  liable  for  necessaries  furnished  to  his  wife   1130 

Whether  articles  are  necessaries  is  a  question  for  the  jury  . .   1131,  1138 
Husband  not  liable  for  articles  furnished  his  wife  which  are  not 

necessaries     1131,  1132 

Ratification  by  husband  of  purchase  by  his  wife   1132 

Duty  of  the  husband  to  furnish  his  wife  with  necessary  clothing  .  .  .  1132 
Liability  of   husband   for  necessaries   furnished  wife   rests  on  pre- 
sumed  license    1132 

Presumption  of  license  rebutted  by  notice  forbidding  sale  to  wife  . .  1132 

Proof  in  action  to  charge  husband  for  necessaries   1133,  1135 

Neglect  to  furnish  necessaries  equivalent  to  a  refusal   1133 

Liability  of  the  husband  for  necessaries  continues  after  separation,  1134 

Complaint  in  action  to  charge  the  husband   1134 

Manner  in  which  the  necessaries  may  be  provided  by  the  husband  . .  1134 
Liability  of  husband  continues  where  his  misconduct  compels  wife 

to  leave  him    1135 

Husband  not  liable  for  necessaries  furnished  wife  who   has   aban- 
doned his  home 1136 

Adultery  of  the  wife  relieves  the  husband  of  liability  for  necessaries,  1137 

Living  with  the  wife  after  adultery  renders  the  husband  liable  ....  1137 

Husband  not  liable  who  has  provided  suitable  support  on  separation,  1138 

Husband  not  liable  where  the  wife  is  properly  provided  for 113S 

Husband  not  liable  for  money  loaned  to  wife  to  buy  necessaries  . . .  1184 

Liability  for  necessaries  furnished  a  woman  held  out  as  a  wife  . .  1139 

Liability  for  necessaries  furnished  insane  wife    1139 

Liability  of  father  for  medical  attendance  of  child  living  with  its 

mother     1139 

Liability  of  a  father  for  support  of  his  children   1140,  1141 

Legal  liability  of  parent  extends  only  to  the  providing  of  neces- 
saries        1140,  1141 

Parent  who  supplies  his  children  with  necessaries  not  liable  to  third 

persons    1142 

Must  be  an  omission  of  duty  by  parent  to  authorize  third  persons 

to  act   1142 

Father  the  judge  of  what  articles  are  necessary   1143 

Father  not  liable  for  necessaries  furnished  child  who  has  left  his 

house   1143 
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Matters  considered  i.  determining  what  are  necessaries 1144,  1503 

Recovery  for  necessaries  on  the  ground  of  an  implied  agency 1145 

Education   regarded   as   a   necessary   the   parent  must   furnish   his 

child   1146,  1504 

Liability  of  infants  for  necessaries 1503 

What  articles  or  things  are  deemed  necessaries  in  case  of  infants  . .  1503 

Liability  of  a  lunatic  for  necessaries  1507 

NEGATIVE: 

Party   denying  a  fact  presumed  in   favor  of  the  affirmative  must 

prove  the  negative    1928,  1929 

Party  charging  a  criminal  omission  of  duty  must  prove  it 1928 

Burden  of  showing  a  want  of  license  or  want  of  registration 1931 

Proof  of  absence  of  contributory  negligence    1931 

Proof  of  want  of  funds  to  repair  highway   1933 

Proof  of  want  of  cause  for  prosecution    1933 

Proof  of  want  of  probable  cause  for  imprisonment 1933 

NEGLIGENCE: 

Defined    1393 

Actionable  negligence    13S3 

Not  actionable  unless  there  is  a  violation  of  a  legal  duty  to  exercise 

care    1393 

\A'hen  a  question  of  fact 1394 

When  a  question  of  law  1394 

In  the  starting  or  management  of  fires   1395,  1422 

Must  be  the  proximate  cause  of  the  injury  to  give  right  to  recover 

damages    1396 

In  towing     1396 

In  packing  goods   for   shipment    1397 

In  the  labeling  of  medicines  for  sale   1397 

Privity  between  the  party  injured  and  the  party  charged  with  neg- 
ligence    1397 

In  employer  in  not  providing  safe  building   1397 

Not  necessary  to  recovery  that  injury  should  have  occurred  precisely 

as   alleged    1397 

Contributory  negligence  of  the  plaintiff   1399 

May  be  proved  under  a  general  denial  1483 

Fatal  to  action  to  recover  damages   1399 

Must  be  proximate  in  the  sense  that  it  contributed  concurrently 

to  the  injury  1400 

When  defendant's  negligence  was  the  sole  proximate  cause  of 

the   injury    1400 

Plaintiff  using  ordinary  care  not  guilty  of  contributory  negli- 
gence       1401 

Not  a  defense  in  action  to  recover  damages  from  the  bite  of  a 

dog 1441 

Doctrine  of  contributory  negligence  to  be  applied  with  caution,  1401 
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NEGLIGENCE—  (Continued)  : 

Contributory  negligence —  (Continued):  Page. 

Failure  to  use  best  judgment  in  an  emergency  not  contributory 

negligence  1401 

Of   infants    1151 

Liability  of  one  person  for  the  negligence  of  another 1400-1405  .' 

Where  the  relation  of  employer  and  employee  does  not  exist  .  .   1405 
Of  master  for  negligence  of  a  servant  or  person  assisting  serv- 
ant     1406 

Employer   liable   for   negligence   of   servant   in   removing   snovir 

from  roof   1406 

Gas  company  liable  for  negligence  of  employee  making  repairs,  1406 
Street  car  company  liable  for  negligence  of  driver  or  conductor,  1407 

1408 
Employer  liable   for  negligence  of  employee  leaving  horse  un- 
hitched       1407 

Railroad  company  liable   for   injuries  resulting  from   defective 

fence    1408 

Employer  of  farm   servant   for  negligence  of   servant's   son   in 

doing  father's  work   1408 

Person   obtaining   permission   to   lay   gas   pipe   in   street  liable 

for  acts  of  contractor's  servants   1408,  1409 

Railroad  company  liable  for  the  negligent  acts  of  its  lessees  . .    1409 
Person  letting  work  by  contract,  when  liable  for  negligence  of 

contractor's    servants    1409 

Railroad  company  not  liable  for  bad  judgment  of  employee  in 

an  emergency 1410 

Liability   of   master   for   injuries   to   servant   resulting   from   negli- 
gence        1411 

Master  not  liable  for  injuries  to  servant  caused  by  negligence 

of  fellow  servant   1411 

Application  and  limitations  of  this  rule   1411-1415 

When  the  employee  assumes  all  the  risks  of  the  employment  . .    1415 

Who  are  fellow  servants  within  the  rule   1422 

Negligence    in   the   selection   of   servants   as   a   ground   of    lia- 
bility        1413,  1414 

Liability  of  master  furnishing  defective  machinery 1414-1415 

1421 
Liability  of  railroad  company  furnishing  insufficient  number  of 

employees    1421 

Liability  of  railroad  company  for  fires  caused  by  sparks  from  engine,  1422 
Liability  of  landlord  to  tenant  for  fire  destroying  tenant's  goods  . .  1423 
Liability  of  person  on  whose  premises  a  fire  commences  and  damages 

property  of  another   1423 

Liability  of  attorney  having  a  note  for  collection   1424 

Director  contracting  for  his  company  not  liable  for  negligence  of 

employee  1424 

Liability   for   injuries   resulting   from   violation   of   the   law   of   the 

road  1424 

Statute  requiring  carriages  meeting  to  turn  to  the  right 1424 


2186  IlsrDEX. 
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Liability  for  injuries  resulting  from  violation  of  the  law  of  the  road  - 

(Continued)  :  Page. 

Construction   of   the    statute    1425 

Cases  to  which  the  statute  has  application   1426,  1427 

When  no  action  lies  for  injuries  received  in  a  collision  on  the 

highway    1427 

Meeting  of  a  person  on  foot  or  on  horseback  with  a  carriage  . .    1427 

Passing  vehicles  going  in  the  same  direction 1428 

Meeting  of  railroad  cars  and  common  vehicles   1428 

Collision  of  railroad  car  and  vehicle  on  the  track   1428 

Street    railroad    company    has    the    paramount    right    in    the 

street    1428,  1429 

Eights  of  railroad  companies  and  drivers  of  vehicles  at  street 


crossings 


1430 


Liability  of  owner  of  a  horse  running  away  and  doing  damage,  1431 

Deviations  from  the  law  of  the  road  may  be  justifiable   1431 

Liability  of  person  exploding  fire-crackers  in  a  public  street  .  .  .  1432 

Liability  of  a  married  woman  for  the  negligence  of  her  servant   .  . .  1129 

Of  attorney  causing  loss  of  client's  case  bars  action  for  services  .  . .  1163 
Damages  resulting  from  negligence  of  carrier  deducted  from  claim 

for  carriage    1168 

Resulting  from  breach  of  contract 1218,  1219 

When  the  statute  of  limitations  commences  to  run 1650 

Burden  of  proof  in  actions  based  upon  negligence 1933 

NEGOTIABLE  INSTRUMENT: 

Holder  of  a  promissory  note  presumed  to  be  holder  in  due  course  . .   1933 

No  proof  required  in  first  instance  in  aid  of  presumption   1933 

Proof  required  after  proof  that  note  was  fraudulently  obtained  ....  1933 
Certificate  of  notary  as  to  presentment  and  notice,  as  evidence.  ..  .1890 
Indorser  may  insist  on  surrender  of  note  as  a  condition  of  payment,  1760 

Eight  of  person  paying  to  possession  of  the  instrument 1761 

Alteration  of  bills  or  notes   1521 

Maker  may  maintain  trover  for  wrongful  negotiation 1369,  1381 

Trover  may  be  maintained  for  the  conversion  of  bills  or  notes   ....   1371 

NE^V  MATTER: 

Defined     1485,  1629 

Must  be  alBrmatively  pleaded   1629 

NE'W  PROMISE:  (See  Statute  of  Limitations.) 

When  it  revives  a  remedy  barred  by  the  statute 1664 

Requisites  of  the  promise   1664 

Conditional   promise    1667 

By  whom  made     1668 

To  whom  made   1669 

As   to   a    tort    1670 

NOISE: 

When   an    actionable   nuisance 1258 
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NONJOINDER:  Page. 

Of  parties  must  be  pleaded 1486 

Of  infant  partner  a  good  answer  in  abatement 1505 

NOTARY  PUBLIC: 

Certificate  of  presentment  and  notice  as  evidence 1889-1891 

NOTICE: 

When  notice  to  husband  is  notice  to  wife 1130,  1131 

Effect  of  a  notice  by  the  husband  not  to  give  credit  to  his  wife  . . .  1134 

-1136 

To  abate  a  nuisance   1260 

By  owner  of  lands  that  he  elects  to  have  them  lie  open 1312,  1313 

Of  claim  of  lien  upon  trespassing  animals   1322 

Of  sale  of  animals  seized  trespassing   1328 

To  be  given  by  exhibitors  of  wild  animals   1444 

Of  the  ferocious  nature  of  an  animal,  when  presumed    1445 

Of  hearing  before  arbitrators   1711 

Of  protest,   how   proved    1889-1891 

To  produce  papers  on  the  trial  1901,  1907 

Copy  of  notice  of  mechanic's  lien,  as  evidence   1939 

NTTISANCE: 

Defined    1251 

What  constitutes  a  public   nuisance    1251,  1252 

What  constitutes  a  private  nuisance    1251 

Nature  of  the  injury  arising  from  a  nuisance   1252 

Lawful  business  may  be  so  cairied  on  as  to  be  a  nuisance   1252 

Statutory  sanction  or  authority  of  act  injurious  to  another  . .  1252,  1253 
Abuse  of  right  conferred  by  statute  or  irregularity  in  its  exercise  . .  1253 
Board  of  health  cannot  abate  a  nuisance  unless  there  was  in  fact  a 

nuisance    1254 

Ordinances  declaring  a  thing  a  nuisance,  burden  of  proof 1254 

Right  of  action  for  injury  from  a  public  nuisance 1255 

Plaintiff  cannot  maintain  the  action   without  showing   special 

damage    1255 

Public  nuisance  coupled  with  special  damage  gives  right  of  ac- 
tion       1255 

Damage  from  the  obstruction  of  a  highway   1255 

Obstruction  of  a  sidewalk  in  the  prosecution  of  a  lawful  busi- 
ness       1256 

Nuisances  t-.fleeting  personal  healtli  or  comfort 1256 

Any  injury  to  land  or  houses  rendering  tliem  useless  or  uncom- 
fortable   is    a    nuisance    1257 

Offensive  odors   1257 

Fat-boiling  establishments   1257 

Distillery  coupled  with  hog  styes   1257 

Pollution  of  waters  of  a  creek  1257 

Stables  in  a  city  1257 

Person  sick  with  infectious  or  contagious  disease 1257 
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NUISANCE  —  ( Continued)  : 

Nuisances  affecting  personal  health  or  corafort —  (Continued)  :  Page. 

Bowling  alley 1257 

Animals  running  at  large 1258 

Furious  dogs   1258 

Right  to  kill  dogs  accustomed  to  bite   1258 

Koisy  occupations  1258 

Use  of  steam  whistles  and  ringing  of  bells   1258 

Nuisance  affecting  real  estate    1259 

Overhanging  caves  and  gutters    125!) 

Unsafe  cellar  openings  in  a  public  street   1260 

Liability  for  nuisance  in  case  of  leased  property    12(i2 

Liability  for  a  nuisance  created  by  another  1260,  1202 

Demand    before    action    against    one    who    merely    continues    a, 

nuisance    1261 

Liability  for  nuisance  in  case  of  leased  property 1262 

Abatement  of  nuisances   12li;{ 

Abatement  of  a  public  nuisance  by  private  person   1263,  1264 

Nuisances  in  highways   12G3 

Remedy  for  a  strictly  public  nuisance    1264 

Summary  abatement  by  public  officers  under  statutory  authority    .  .  1264 

1265 

Power  of  a  municipal  body  to  abate  nuisances   1265 

Obstruction  of  a  private  road  1265 

OATH: 

Of  witnesses,   how   administered    2018 

Form  of  oath  on  the  voir  dire   2018,  2019 

Form  of  interpreter's  oath    2090 

Of  arbitrators   1712 

Failure  to  take  and  file  official  oath  does  not  forfeit  fees 1170 

ODORS: 

When  offensive  odors  may  become  an  actionable  nuisance 1257 

OFFEK: 

Of  compromise  cannot  be  given  in  evidence   1860 

OFFICE: 

What  agreements  as  to  appointments  to  office  are  void 1551 

Agreements  for  division  of  salary  or  fees,  when  void    1551 

OFFICER: 

Liability  for  official  neglect  or  misconduct  1229 

Liability  of  judicial  officers   1229 

Person  not  liable  for  what  he  does  or  fails  to  do  as  a  judge  .  .  1229 
Failure  of  a  justice  to  render  judgment  within  four  days  from 

submission    1229 

No  liability  for  acts  within  jurisdiction   1229 

Liability  for  acts  without  jurisdiction   1229,  1231 
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OFFICER—  (Continued)  : 

Liability  of  judicial  officers —  (Continued) !  Page. 

Liability  of  officers  de  facto  but  not  de  jure 1229 

Liability  of  person  assuming  to  act  as  a  justice  of  the  peace  . .  122!) 

Validity  of  acts  of  officers  de  facto  in  respect  to  the  public   . .  1229 

1230 
Defendant  justifying  his  act  as  an  officer  must  show  himself  an 

officer  de  jure   1230 

Proof  required  of  person  claiming  title  to  property  by  virtue  of 

his  office   1230 

Title  to  office  can-ot  be  tried  in  collateral  proceeding  between 

other  parties   1230 

What  will  constitute  a  person  an  officer  de  facto   1230 

Presumption  of  election  or  appointment  1231 

Acts  of  intruder  in  office,  without  any  show  of  title,  are  void  . .  1231 

There  can  be  no  officer  de  facto  where  there  is  no  office 1231 

Officers  de  facto  cannot  be  compelled  to  act  1231 

Proof  in  actions  on  contract  entered  into  by  person  assuming 

to  be  an  officer   1231 

Proof  that  a  person  is  an  officer 1384 

Liability  of  ministerial  officer    1232 

Liability  for  negligent  omission  or  improper  discharge  of  minis- 
terial duty   1232 

Neglect  of  sheriff  to  arrest  judgment  debtor  on  execution 1232 

Neglect  of  sheriff  to  collect  or  return  execution    1233 

Liability  of  sheriff  for  injury  to  property  levied  upon 1232,  1233 

Justice  liable  for  unlawful  or  illegal  acts  in  issuing  process  1233 

1234 

When  no  jurisdiction  to  issue  process  exists 1285 

Justice  liable  for  unlawful  or  illegal  acts  in  issuing  process  1233,  1234 

Justice    acts   ministerially    in    issuing   process    1233 

How  far  a  ministerial  officer  is  protected  by  his  process  .  .    1234,  1235 

1290,  1291 

When  liable  for  acts  authorized  by  an  unconstitutional  law  . .  .  1292 
Constable    may    refuse    to    execute    process    void    for    want    of 

jurisdiction     1234 

Process  void  upon  its  face  f^r  want  of  jurisdiction  no  protection 

to  any  one  1291,  1292 

Tax  collector  protected  by  warrant  regular  on  its  face 1235 

Not  protected  for  acts  in  excess  of  authority  conferred  by  tlie 

writ    1235 

The  rule  of  protection  applies  to  officer  defending  only   1230 

What  proof  must  be  given  by  an  officer  in  an  action  based  upon 

his  process   1236,  1282,  1365 

When  an  officer  sued  for  taking  property  must  prove  a  judg- 
ment     • 1292 

Officer   suing   defendant   in   execution   for   conversion   need   not 

prove  judgment    1365 

Not  necessary  to  prove  judgment  in  action  by  defendant  in  ex- 
ecution against  officer    1235,  1365 
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Defendant  in  action  against  plaintiff  in  execution   must  show 

judgment    1366 

Purchaser  at  sheriff's  sale  must  show  valid  judgment  and  ex- 
ecution     1236,  1366 

In  action  to  recover  money  collected  by  officer  judgment  need 

not  be  proved   1366 

When  officer  sues  a  mere  wrongdoer  he  need  not  prove  a  judg- 
ment       1366 

Proof  required  of  officer  attempting  to  impeach  a  sale  for  fraud,  1306 

Liability  of  persons  aiding  sheriff  or  constable   1233 

Remedy  of  party  injured  by  execution  of  void  process 1233 

Officer  not  protected  in  executing  process  not  directed  to  him  .  .   1234 
Process  commanding  act  to  be  done  in  illegal  manner  no  pro- 
tection     1235 

Party  not  liable  for  unlawful  act  of  ministerial   officer 1235 

Liability  for  execution  of  process  after  return  day   1233 

Liability  for  levy  upon  goods  of  third  persons    1238 

Right  of  officer  having  levy  under  execution  to  maintain  trespass  . .    1282 

Right  of  officer  having  levied  to  maintain  trover    1366 

OfScer  receiving  money  under  a  statute  cannot  set  up  its  invalidity,  1238 

Public  officers  are  insurers  of  money  in  their  custody 1238 

Liability  of  officers  for  an  escape   1238 

(See  Escape.) 

Liability  of  officers  for  false  return    1246 

Justice  acts  ministerially  in  making  return  on  appeal 1246 

Responsibility  of  justice  for  error  in  such  return    1246,  1247 

Liability  of  sheriff'  or  constable  to  party  injured  by  false  return,  1246 
Measure  of  damages  in  action  for  false  return  of  nulla  bona   . .    1247 

Defense  to  such  action 1247 

Burden   of  proof   rests   with    officer   returning   execution   nulla 

bona     1247 

Conclusiveness  of  the  return  upon  officer  making  it 1247 

Officer  estopped  from  denying  truth  of  his  return 1247,  1248 

is  a  trespass   14"1 

Indorsement  of  a  levy  sufficient  evidence  of  levy  and  possession   .  .  .    1367 
Mere  unauthorized  levy,  without  sale  or  removal  of  the   property. 
When  replevin  lies  against  officer  to  recover  goods  levied  upon   ....    1461 

When  replevin  will  not  lie  against  an  officer  taking  goods   1467 

Contracts  to  pay  for  services  rendered  in  obtaining  an  office,  when 

void    1551 

Contracts  between  officer  and  deputy  as  to  fees,  when  void  . .  .   1551,  1552 
Contract  by  custom-house  officer  to  attempt  to  procure  a  return  of 

duties,  void   1552 

Contracts  void  because  of  their  tendency  to  corrupt  public  officers    1551 

Entries  made  by  officers  in  course  of  official  duty  as  evidence 1889 

Returns  made  by  officers  as  evidence  for  or  against  them 1854 

OPINION:    (See  Evidence.) 

Honest  but  mistaken  opinion  has  no  ingredient  of  fraud   1224 
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Opinions  and  belief,  when  competent  or  otlierwise —  (Continued)  :      Page. 

Opinions  and  belief,  when  competent  or  otherwise 2038-2058 

When  the  question  is  one  of  skill  or  science 2041,  2045 

Expert  testimony    2042,  2043 

Amount  of  damage  cannot  be  proved  by  opinion  of  witness  . . .  2044 
Of    values,    competent    2051 

ORDINANCE: 

How  proved   1442 

Power  of  municipal  corporation  to  pass  ordinance  giving  a  penalty,  1272 

PARENT  AND  CHILD: 

Duty  of  parent  to  maintain  and  educate  his  children 1140 

Parent  may  be  compelled  to  send  his  children  to  school 1140,  1146 

Duty  of  general  guardian  in  respect  to  support,  etc.,  of  his  ward  . .  1141 

Statutory  obligation  to  support  indigent  child  or  indigent  parent  . .  1140 

1145 

Marriage  of  parents  renders  illegitimate  child  legitimate   1098 

Husband  and  wife  joint  guardians  of  their  children 1141 

Legal  status  of   adopted  children    1141 

Infant  not  liable  for  board  and.  lodging  furnished 1143 

Liability  of  parent  to  third  persons   for  necessaries  furnished  his 

child    1143 

Supposed  grounds  of  such  liability 1143 

Parent  liable  for  necessaries  only  1143,  1144 

Proof  required  to  render  parent  liable  for  goods  furnished  child ....  1145 

1146 

When  parent  not  liable  for  necessaries  even   1144 

Mother  not  obliged  to  support  child  having  a  sufficient  estate 1144 

Father  liable  for  medical  aid  rendered  child  living  with  its  mother,  1139 
Husband  not  bound  to  support  children  by  former  husband  of  his 

wife    1145 

Son-in-law  not  bound  to  support  his  wife's  mother   1145 

Child   bound   to    support  grandparents 1145 

Child  not  liable  on  promise  to  pay  for  necessaries  previously  fur- 
nished parent    '. 1145 

Necessaries  furnished  parent  at  request  of  child  creates  a  legal  ob- 
ligation     11^5 

Proof  necessary  to  sustain  action  for  necessaries  furnished  child  as 

agent   for   father    1 145 

Parent  not  liable  for  wrongful  and  wilful  act  of  child 1145 

Education   of   children    1146 

The  rights  of  parents   114T 

Duty  owed  by  child  to  parent 114/' 

Eight  of  parent  to  earnings  of  infant  child   1147 

Right  of  mother  to  such  earnings  after  death  of  husband   1.147 

Right  of  parent  to  earnings  of  apprenticed  child,  etc 1147 

Right  of  action  of  parent  against  one  enticing  child  from  service  1249 
Liability  of  parent  for  failure  of  apprenticed  child  to  perform  serv- 
ice     • 114S 
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PARENT  AND  CHILD—  (Continued)  :  Page. 

Proof  necessary  by  father  to  recover  for  services  performed  by  son,  114S 
Liability  of  parent  for  services  rendered  by  child  after  becoming  of 


age 


1148 


Stepfather  not  liable  for  services  of  infant  stepchildren 1148 

Emancipation  of  children  and  the  rights  thereby   conferred   1149 

Implied  assent  that  infant  may  have  his  own  earnings   1149 

Inferring  emancipation  from  circumstances    1149 

Statute  in  respect  to  payment  of  wages  to  minora   1149 

Eight  of  parent  to  recover  damages  for  injuries  to  child   1150 

Action  by  infant  to  recover  damages  for  wrongs 1150 

Amount  of  damages  recoverable  in  action  by  parent 1150 

Action  for  seduction  of  infant  daughter    1150,  1151 

Action  by  stepfather  for  seduction  of  stepdaughter    1151 

Negligence  of  infant  a  defense  to  action  for  damages   1151 

PAROL  EVIDENCE:    (See  Evidence.) 

To  contradict,  alter,  or  vary  a  written  instrument   1995 

As  a,  substitute  for  Avritten  evidence  1995 

To  defeat  a  writing  purporting  to  be  a  contract 1996,  ?004 

To  supply  omitted  portion  of   incomplete  contract    2001 

To  explain  an  ambiguity,  or  the  terms  of  a  contract   2001,  2002 

To  establish  a  collateral  agreemont   1998,  2013 

To  conrect  several  writings  within  the  statute  of  frauds   2000 

To  add  to  a  writing   2005 

To  reform  a  written  instrument    2005 

In   aid   of   written   evidence    2006 

PART  PAYMENT:  (See  Payment.) 

As  an  admission  of  the  legality  of  a  demand 1670 

Promise  to  pay  the  balance  implied    1670 

Revival  of  a  remedy,  barred  by  the  statute  of  limitations,  by  part 

payment    1670 

Does  not  discharge  a  valid  admitted  demand,  though  receipt  in  full 

is  given  168 1 

When  it  will  operate  as  an  accord  and  satisfaction   1743-1747 

PARTITION: 

Between  liusband  and  wife  authorized   1116 

PARTNERSHIP: 

Copartnership  between  husband  and  wife 1121,  1122 

Money  loaned  to  one  partner  for  use  of  the  firm  is  loaned  to  all  ...  1174 
Liability  of  partner  after  dissolution  for  improperly  collecting  and 

receipting  firm  demands   1193 

Demand  upon  one  partner  a  demand  upon  all    1384 

Replevin  will  not  lie  between  partners  for  partnership  property  . .  1471 
Partner,  although  an  infant,  must  be  joined  in  action  against  firm,  1505 
Release  of  partnership  demand  by  one  partner  in  tlie  name  of  the 

firm   1685 
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PAKTNERSHIP  —  ( Continued )  :  Page. 

When  partner  may  compound  for  firm  debt 1686-10S7 

All  the   copartners   must  join   in   submission   to   arbitration 1701 

Tender  to  one  copartner  a  tender  to  all   1754 

Admissions  by  one  of  several  copartners   1849 

Presumption  that  partnership,  shown  to  exist,  continues 1880,  1881 

PAKTY: 

Joinder  of  husband  and  wife  as  parties    1116 

Liability  of  a  party  who  sues  out  proper  process   1237,  1238 

When  party  directing  a,  levy  is  a  trespasser   1286,  1287 

All  the  wrongdoers  need  not  be  joined  as  defendants  in  trespass  . .  .  1287 

Competency  of  parties  as  witnesses   1835 

PAYMENT: 

What  constitutes  a  payment    1780 

Transactions  amounting  in  legal  effect  to  payment 1780-1784 

Acceptance  by  the  creditor  necessary  to  a  payment   1783 

Creditor  not  bound  to  receive  money  in  payment  of  liis  claim.  .    1783-1784 

Keeping  debt  alive  after  payment   1783 

By  whom  payment  may  be  made   1784 

To  whom  payment  should  be  made    1784 

To  partner,  executor,  or  administrator    1785 

To   one   of   several   joint  depositors    1785 

To  an   agent    1715 

To  an  attorney  1786 

To  person  working  farm  on  shares   1787 

Part  payment,  and  its  effect  to  defeat  the  statute  of  limitations. .  . .   1670 
Part  payment  of  admitted  demand,  and  receipt  in  full,  does  not  bar 

recovery   of   balance    , 1747,  1787 

Part  payment  of  a  disputed  claim  as  an  accord  and  satisfaction..    1743 

1744 
Acceptance  of  part  payment  in  satisfaction  of  unliquidated  demand,  1746 

When  part  payment  extinguishes  the  entire   debt    1787 

By  letter    1788 

By  clieck    1790 

Application  of  payments   1792 

By  the  debtor   1793 

By  the  creditor 1793-1795 

By  tlie  court   1797 

Made  on  account  do  not  go  to  make  a  mutual  account   1662 

Goods  delivered  by  debtor  to  creditor  presumed  to  be  in  payment  . .   1662 

As  a  general  rule,  must  he  pleaded    1481 

When  payment  ma-  be  proved  under  a  general  denial 1482 

PAYMENT  INTO  COUHT: 

When  money  tendered  it  ust  be  paid  into  court   1768 

When  payment   into   court   is   not  required    1770 

As  an  admission  on  the  part  of  the  party  paying  ....   1770,  1772,  1868 
138 
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PEDIGREE:  Page. 

Kules  of  evid^iee  in  matters  of  pedigree • 1887 

PENALTIES: 

Jurisdiction  of  a  justice  in  action  for  a  p^ia,lty 1266,  1326 

Eights  of  action  given  by  statute   1266 

Collusive  recovery  of  judgment  not  a  bar  to  another  action '  1266 

Indorsement  of  summons  in  action  for  statutory  penalty   1267 

Amount  recoverable  in  action  for  statutory  penalty    1267 

When  the  action  must  be  brought  by  attorney-general  or  district 

attorney    1267 

Concurrent  jurisdiction  of  the  Supreme  Court  and  a  justices'  court,  1267 

Action,  when  brought  in  name  of  the  people   1268 

Disposition  of  moneys  recovered   1268 

Qui  tarn  actions   1268 

Construction  of  penal  statutes   1269 

Single  or  cumulative  penalties   1269,  1270 

Joint  or  several   liability    1270 

Effect  of  repeal  of  penal  statutes 1271 

Penalties  for  acts  of  agents 1271 

Penalties  imposed  by  ordinances  or  by  laws  1272 

For  violation  of  rules  of  a  private  corporation   1272 

For  evading  payment  of  toll   1272,  1274 

Action  by  common  informer   1274 

For  violation  of  Forest,  Fish  and  Game  Law   1358 

For  violating    excise    laws    1274 

Double  or  treble  damages   1275 

For  violation  of  the  law  of  the  road 1324 

For  sufiering  animals  to  run  at  lai-ge,  actions  to  recover  . . .   1322,  1326 

Actions  to  recover  such  penalties   1326 

PERFORMANCE : 

When  full  or  substantial  performance  is  a,  condition  precedent  ....  1171 

Alleging  performance  in  the  complaint 1171,  1172 

Certificate  of  performance,  when  required  or  otherwise,  1171,  1172,  1582 

Party  preventing  performance  cannot  allege  nonperformance..   1576,  1820 

Eight  of  party  where  the  other  refuses  to  perform 1577 

Default  in  doing  the  first  act 1578 

Tender  and  demand  of  performance,  when  necessary 1579 

Where  the  contract  contains  cumulative  stipulations    1579 

Where  the  contract  contains  alternative  stipulations    1579 

The  right  of  election  where  the  contract  is  in  the  alternative   ....  1580 

Time  of  performance    1580 

Mode    of    performance    1581 

Substantial  performance  is  suflScient  1582,  1583 

Excuses   for   nonperformance    15G4 

Part   performance    1585 

Nonperformance  of  conditions  precedent  as  a  defense    1778 

PETITION: 

In   proceedings   against   strays 1327 
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PHYSICIAN:  Page. 

Must  be  licensed  and  registered  to  recover  for  services 1161 

Burden  of  showing  absence  of  registration   1161 

Contracts  for  care  and  skill   . . . '. 1167 

Breach  of  such  contract  bars  recovery  for  services 1167 

May  recover  for  services  of  a  student  in  his  office llbT 

Liability  for  malpractice  1167,  1218 

Not  allowed  to  disclose  information  acquired  professionally   2074 

PLEADINGS: 

Where  a  party  seeks  to  impeach  an  account  stated  1211,  1212 

Defense  by  way  of  recoupment  must  be  pleaded    1625 

On  the  part  of  the  defendant  are  answer  and  demurrer  1628 

What  the  answer  may  contain 1478,  1628,  1629 

New  matter    1485,  1629 

Distinction   between  counterclaim  and  defense    1629 

Demands  which  may  be  interposed  as  a  counterclaim 1630-1640 

Mode  of  pleading  a  counterclaim  1640 

Denials    1*77 

Legal  effect  of  a  general  denial  1477 

What  may  be  shown  under  a  general  denial   1479 

Distinction  between  a  denial  and  a  defense  1485 

Affirmative  defenses  that  must  be  pleaded 1486,  1625 

As   admissions    1812,  1844-1846 

PLEDGE: 

Pledgee  of  bonds  may  maintain  trover  for  their  conversion    1361 

Eights  of  the  pledgor  when  the  pledgee  converts  the  pledge  . .   1362,  1367 

Tender  of  a  debt  on  condition  of  the  return  of  a  pledge 1753 

POLLUTION: 

Of  water  as  an  actionable  nuisance  1257,  1352 

Liability  of  several  parties  independently  polluting  a  stream   ....  1260 

POSSESSION: 

Bare  possession  will  support  an  action  against  a  wrongdoer  . .   1214,  1361 

Proof  of  possession  in  action  for  trespass  to  personal  property,  1281,  1282 

In  action  for  trespass  upon  lands  1297 

Demand  of  possession  of  animals  seized  while  trespassing  .  i . .   1332,  1333 

When  sufficient  to  support  an  action  of  trover 1361,  1362,  1367 

Actual  possession  1362 

Constructive  possession 1362 

Eight  of  possession  in  the  plaintiff  in  replevin   1461,  1466 

Want  of  possession  by  the  defendant  in  replevin  1473,  1474 

POSTMASTER: 

Liable  in  State  courts  for  detention  of  mail  matter   1368 

POUND: 

Placing  trespassing  cattle  in  the  pound 1323 

Fees  of  poundmaster  ^ 1324 
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PRECEPT:  Page. 

Ill   proceedings  against   strays 1327,  1336 

PRESCRIPTION: 

I'reseriptive  rights  in  relation  to  fences   1320 

PRESUMPTION: 

Detined    1872 

May  be  of  fact  or  of  law   1873 

Of  a  license  to  carry  on  a  business  or  practice  a  profession  . .   1161,  1931 

That  a  physician  is  skillful  and  has  not  been  negligent 1167 

That  money  was  received  as  a  payment  and  not  as  a  loan  ....   1173,  1174 

Of  a,  promise  to  pay  over  money  received  for  another 1189 

Of  sale  of  goods  by  agent  refusing  to  account   1201 

Of  title  to  an  office  from  long  exercise  of  olFicial  powers   1230 

Of  ownership  to  the  thread  of  a  stream   1340 

Of  right  to  maintain  water  at  a  certain  lieiglit  from  Inng  user   ....   1353 

Of   Ivnovvledge   of  the   ferocious  disposition   of   an   animal 1444 

As  to  the  time  when  an  instrument  was  altered   1532 

That  a   writing  has   been   altered    1535,   1879 

Illegality  is  never  presumed 1536 

Of   identity   of   persons   from   identity    of   names    1588 

Of  sanity    '. 1872 

Of  legitimacy    1872 

Of  good  motives   1872 

That  a  man  intended  the  necessary  consequences  of  his  acts    1873 

The  law  will  not  presume  that  a  person  is  a   wrongdoer    1873 

Of  the    performance   of    duty    1873 

Of  the  regular  performance  of  an  official  act 1873 

From  the   receipt  of  rent 1876 

That  letters  were  received  in  due  course  ot  mail   1875 

Of  execution  at  the  time  tlie  instrument  bears  date    1875 

From  the  possession  of  a  railroad  ticket   1876 

From  the  receipt  of  rent  1876 

As  to  the  common  law  of  another  State   1876 

When   conclusive    1877 

That  the  holder  of  a  note  is  a  holder  in  due  course   1934 

PRIVILEGE: 

Of  witnesses  in  respect  to  criminating  or  degrading  answers 2066 

PRIVITY: 

Of  contract  not  necessary  where  one  person  receives  money  for  an- 
other       1190 

When  not  required  to  give  right  of  action  for  tort 1218,  1219,  1399 

PROCESS: 

As  a   iustification   for  acts   done   under   it    1233,  1291 

As  a  license  to  enter  upon  lands  for  its  service 1310 
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PROMESSORT  NOTE:  (See  Negotiable  Instbuments.)  Page. 

Alteration  of  bills  and  notes  1521 

When  the  statute  commences  to  run  against  a  note   1646 

Presumption  arising  from  the  giving  of  a  note    1874 

Parol  evidence  to  contradict  or  vary  the  terms  of  a  note 2009,  2010 

PROPERTY: 

Defined    1276 

Real   and  personal  distinguished   1276 

What  is  comprehended  in  the  term  "land" 1276 

What  is  included  in  the  term  "tenement"    1276 

Hereditaments  1276 

Corporeal  property  1276 

Incorporeal  property   1276 

Ownership  of  buildings  1277 

Ownership  of  fence  rails    1277 

Growing  trees  presumed  to  belong  to  <]\vnev  of  tlic  land  tliey  stand 

on 1277 

Ownership  of  fruit  of  ovei'haiigiiig  tree .  .' 1277 

Ownership  of  boundary  trees    1278 

In  trees  cut  down    1278 

Ownership  of  pews  in  church   1278 

In  animals    1278,  1279 

In  animals  ferai  natural   1279,  1280 

In  bees     1280,  1281 

Trespass  to    personal    property    1281 

Trespass  upon  real  property   1295 

Conversion  of  property   1360 

General  or  special  property  in  chattels  distinguished   1362 

PROSTITUTION: 

Illegality  of  contracts  tending  to  promote  prostitution 1547 

Recovery  of  rent  of  premises  used  for  purposes  of  prostitution,  1206,  1207 

PROTEST: 

Proof  of  serving  notice  by  certificate  of  notary 1890,  1891 

PUBLIC  POLICY: 

Defined    1551 

Contracts  void  as  against  public  policy   1552 

Violation   of   election   laws    1552 

Agreements  to  share  the  emoluments  of  an  office 1552 

Agreement  to  renounce  the  ofiice  of  executor   1552 

Agreement  by  custom  house  officer  to  obtain  return  of  duties .  .   1553 

Agreements  in  restraint  of  trade    1538 

Contracts  for   lobby  services    1544,  1553 

Contracts  tending  to  promote  prostitution   1547 

Contracts  to  prevent   competition    1550 

Trade  unions 1542,  1550 

For  the  exercise  of  influence  in  obtaining  n  contract 1552 
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PUBLIC  POLICY—  (Continued)  : 

Contracts  void  as  against  public  policy —  ( Continued  )'s  Page. 

Agreement  to  withdraw  a  bid  for  a  public  contract   1554 

Agreements  to  prevent  competition  at  public  sale   1554 

Agreements  not  to  oppose  insolvent's  discharge   1555 

Contracts  tending  to  obstruct  administration  of  justice   1556 

To  furnish  evidence  to  establish  plaintiffs'  claim   1556,  1557 

To   suppress  evidence,   etc 1557 

To  prevent  criminal  action  or  proceeding    1557 

RAILBOAB  COMPANY: 

Use  of  barbed  wire  for  fencing   1316 

Duty  of  railroad  company  to  fence  its  road 1321,  1408 

Liability  for  injuries  to  animals  from  neglect  to  fence   1321 

Company  cannot  release  itself  from  liability  by  leasing  its  road  . . .   1409 
Not  liable  for  mistake  in  judgment  of  employee  in  an  emergency..   1410 

Liability  for  fires 1422,  1423 

Relative  rights  of  the  company  and  individuals  in  use  of  street  . . .   1428 

1429 

RECEIPT: 

Tender  and  demand  of  receipt  in  full 1760 

Is  open  to  explanation  and  contradiction  2013 

When  in  the  nature  of  a  contract  cannot  be  varied  by  parol 2014 

RECEIVER: 

May  be  sued  for  conversion  without  leave  of  court 1369 

RECITALS^ 

In  deeds,  as  evidence   1806,  1807 

In  undertakings,    when   conclusive    1807 

In  bonds,  do  not  preclude  signers  from  showing  the  bond  void  ....  1807 

RECORD:      (See  Judgment;   Fobmee  Adjudication.) 

Estoppel  by  record    1805 

Proof  of  records  and  their  contents  1897,  1903,  1938 

As  evidence  of  the  facts  it  recites  1950 

RECOUPMENT: 

What  it  is  and  in  what  actions  available   1615-1622 

Distinguished  from  set-off  and  counterclaim    1615 

Of  damages  for  breach   of   warranty    1617 

Of  damages  for  fraud 1617 

Must  arise  out  of  the  contract  sued  upon    1619 

In  actions  between  landlord  and  tenant   1619 

Who  may  recoup    1620 

When  not  allowed  sureties    1621 

Successful  recoupment  by  principal  inures  to  benefit  of  surety   ....  1622 

Not  available  in  actions  for  tort   1615,  1622 

Election  to  recoup  or  bring  independent  action   I(i23 
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REC  OUPMENT  —  ( Continued ) :  Page. 

Defense  must  be  pleaded 1625 

Pendency  of  another  action  in  favor  of  the  defendant 1626 

Damages  which  may  be  recouped   1626 

REFEREE: 

Eight  of  action  against  either  party  for  fees 1171 

REFUSAI,:  (See  Demand.) 

Neglect  of  husband  to  provide  necessaries  equi-ftalent  to  refusal  ....   1133 

Wlieu  demand  and  refusal  are  necessary  in  trover 1378 

Demand  and  refusal  as   evidence   of   conversion    1382 

Demand  and  refusal,  when  necessary  in  replevin 1465 

RELEASE: 

Nature  and  requisites  of  a  release   1681 

Distinction  between  a  release  and  a  receipt  1692 

Consideration    1681,  1682 

Upon  what  a  release  operates  1683 

Construction  of  a  release    1683,  1686,  1690,  1692 

Who  may  execute  a  release    1684 

After  assignment   1684 

Joint  creditors   1685,  1690 

Partnership  debt   1685 

Tenants  in  common    1685,  1690 

Nominal    plaintiff    ; .  1685 

Of  one  of  several  parties   1686 

On  composition  by  one  of  several  joint  debtors   1686,  1687 

On  composition  by  partner   after  dissolution  of  the  firm    ....  1686 

Of  one  of  several  joint  and  several  obligors   1687 

Of  indorser  on  a  promissory  note   1687 

Of  acceptor  of  a  bill    1688 

Of  the  drawer  of  a  bill   1688 

Of  the  makers  of  a  promissory  note   1688 

Of  one  joint  wrongdoer    1688 

When  implied  by  law   1689 

Where  creditor  covenants  not  to   sue    1689 

Eifect  and  conclusiveness  of  a  release    1690 

No  exception  to  a  general  release  can  be  proved  by  parol 1690 

Fraud  in  obtaining  release  renders  it  void   1690 

Of  part  of  a  debt  is  valid  as  to  that  part  1691 

Of  a  part  of  several  joint  debtors  reserving  rights  as  to  the 

others    1691 

Operation  may  be  limited  by  recitals 1692 

Parol  evidence  of  consideration  of  release  under  st'al  not  admis- 
sible      1692 

Part  payment  of  the  demand  released  as  effectual  as  full  pay- 
ment      1693 

Operation  of  a  general  release 1693 
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RELEVANCY:  Page. 

Of  evidence   1934,  1936 

REMAINDERMAN : 

Action  by  remainderman  for  trespass  upon  land   1295,  1296 

RENT: 

Assumpsit  for  rent  at  common  law   1203 

Amount  recoverable  1206 

Place  of  tender  of  rent 1738 

A  receipt  for  rent  is  presumptive  evidence   tliat   all   prior  rent  is 
paid    1878,  1879 

REPLEVIN: 

Nature   and   origin   of   the   remedy    1460 

VVlien  the  action  lies    1461 

Wlien  possession  coupled  with  an  equitable  interest  will  support  the 

action    1461 

By  purchaser,  having  title,  but  before  payment  of  purchase  money,  1461 
By  vendor  against  a  person  obtaining  goods  by  fraudulent  repre- 
sentations         1461 

By  vendor  after  breach  of  conditions  of  conditional  sale 1461,  1462 

By  person  having  a  lien  on  chattels,  against  the  owner   1462 

Against  officer  making  an  illegal  levy  or  against  party  directing  it,  1462 
By   person   whose   property   has  been   taken   on   an   execution,   etc., 

against  another   1462,  1463 

Against  a  plaintiff  in  an  execution  who  directs  a  levy  on  property 

of  third  person  1463 

By  mortgagee,  after  default  in  payment,  against  person  taking  the 

property  from  mortgagor    1463,  1465 

Cannot  be  maintained  by  mortgagee  while  mortgagor  is  entitled  to 

possession     1464 

By  mortgagor  against  the  mortgagee    1465 

By  purchaser  from  mortgagee  after  default,  against  sheriff  levying 

upon  the  chattels  1465 

Cannot  be  maintained  by  lessor  of  chattels  during  term  of  the  lease,  1463 

How  far  trespass  and  replevin  are  concurrent  remedies   1463 

Plaintiff  must  show  a  riglit  to  delivery  of  the  chattel  at  commence- 
ment of  the  action    1464,  1465 

Plaintifl'  must  prove  ownership  or  a  wrongful  taking  from  his  pos- 
session        1464 

Evidence  to  sustain  action  foi   wrongful  taking   1464,  1465 

When  the  plaintiff  must  show  a  demand  of  the  chattel  and  refusal 

to  del  i ver   1465 

Where  the  action  is  founded  upon  a  wrongful  taking  no  demand 

is   necessary    1465 

Demand  necessary  where  the  taking  was  not  wrongful  but  the 

detention   is    1466 

What  constitutes  a  wrongful  detention 1466 
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REPLEVIN  —  ( Continued )  :  Page. 

When  the  action  does  not  lie  1407 

Where  the  chattel  was  taken  for  a  tax,  assessment  or  fine 1467 

1468,  1469 

Where  it  was  taken  on  execution  or  attachment 1467,  1469 

Where  the  property  is  in  the  custody  of  the  law 1467 

Where  an  officer  has  levied,  and  after  payment  of  amount  due, 

refuses  to  redeliver    X467 

Where  the  property  is  in  possession  of  the  sheriff  under  writ  of 

replevin     1467 

Defendant  in  replevin  cannot  maintain  replevin  to  recover  pos- 
session        1469 

When  not  the  appropriate  remedy  to  recover  crops  wrongfully 

ciit  and  removed   1471,  1478 

Partner   cannot  maintain   replevin   against   copartner   for   iirm 

property    1471 

Does  not  lie  in  favor  of  tenant  in  common  against  cotenant  or 

his  bailee    1471 

Will  not  lie  for  property  of  which  defendant  never  had  posses- 
sion         1471,  1473 

Where  the  legal  title  is  in  a  defendant  holding  as  trustee  for 

plaintiff    1471 

Where  defendant  has  no  control  of  the  property  save  as  servant 

of  anotlier    1471 

Lies  for  a  wrongful  detention  though  the  taking  was  lawful 1472 

Defendant  may  show  title  in  a  stranger  without  connecting  himself 

therewith    1472 

Wlien  this  doctrine  will  not  be  applied   1476 

Want  of  possession  in  the  defendant   1473,  1474 

\\'here  the  chattel  was  wrongfully  taken,  or  lawfully  taken  and 

wrongfully  transferred   1473 

Where   defendant  was  constructively  in  possession  at  time   of 

demand     1473 

Where  defendant  wrongfully   or   fraudulently  parted   with  the 

goods  before  action   1473,  1474 

W^here  the  defendant  before  action  offered  unconditionally  to  restore 

the  property    1474 

Purchaser  in  good  faith  entitled  to  opportunity  to  restore  the  goods,  1474 

Damages  recoverable  in  the  action    1474,  1475 

Complaint  and  demand  of  judgment  for  damages   1474 

Must  be  fixed  by  the  verdict,  report  or  decision    1475 

When   the   verdict,    report,   or   decision   must   fix   the   value   of   the 

chattels  1475 

When  the  value  of  the  chattel  should  not  be  fixed   1475 

When  the  value  of  the  special  property  of  the  party  should  be  fixed,  1476 

Denial  of  allegation  as  to  value  of  the  property   1479 

Between  husband  and   wife    1122 

When  the  process  protects  the  oflicer  or  otherwise   1238 

Officer  bound  by  his  return    1247 
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REQUEST:  Page. 

To  perform  services  as  a  requisite  to  the  right  of  compensation  ....   1158 

That  a  person  becomes  surety  or  indorser,  a  request  to  pay   1176 

To  abate  a  nuisance,  when  necessary  or  advisable 1261,  1262 

BESCISSION: 

Kecovering  back  money  paid  on  contract  after  rescission  ....   1196,  1203 
Of  a  contract  for  fraud   1447,  1454 

RESTRAINT  OF  TRADE: 

Early  doctrine  in  respect  to  contracts  in  restraint  of  trade,  modified,  1537 

When  not  against  public  policy   1537 

When  contract  will  be  enforced  1538 

Contracts  in  partial  restraint  of  trade 1538,  1539 

Contract  must  have  some  legal  consideration   1539 

If  unreasonable,  the  contract  is  void 1540,  1541 

Duration   of  the  restriction    1540 

Territory  affected  by  the  contract   1543,  1544 

Breach  of  covenants  in  restraint  of  trade   1543 

RETURN: 

Liability  of  officer  for  false  return   1246 

Conclusiveness   of   a   return    1247,  1818,  1884 

Of  summons  in  action  for  a  penalty   1266 

Of  property  wrongfully  taken,  as  a  defense 1291 

Of  warrant  in  proceedings  against  strays   1329 

Of  precept  in  proceedings  against  strays   1329 

As  evidence  in  favor  of  the  oflScer   1884 

REVERSAL: 

Of  a  judgment  destroys  its  efficacy  as  an  estoppel 1600,  1606,  1614 

REVERSIONER: 

Right  to  maintain  action  for  trespass  upon  land 1296 

REVOCATION: 

Of   a  license    1306,  1307,  1309 

Of  a  submission  to  arbitration   , 1708 

RIPARIAN  OWNER;    (See  Water  and  Watebcoubses.) 

Eights  in  water  and  watercourses  1340-1342 

ROAD:   (See  Highway.) 

Law  of  the  road  1265 

SABBATH:   (See  Sunday.) 

SAI.E: 

Proof  in  action  for  goods  sold  and  delivered 1152,  1153 

Proof  to  sustain  action  for  goods  bargained  and  sold   1152 
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Proof  to  sustain  action  for  goods  purchased  where  vendor  refuses 

to  deliver   ^^^^ 

Action  for  breach  of  warranty  on  sale 1156 

Eecovery  of  money  paid  on  unperformed  contract  of  sale  . .  .V  1195,  1196 

Of  animals  seized  as  strays  I323'  1329 

Fraud  in  the  sale  of  property    '.  /.'/^Y '  ^447 

Of  lands  in  actual  adverse  possession  of  another   1560 

SCIENTER: 

When  proof  of  scienter  required  I434 

SEAL: 

Affixing  a  seal  to  a  simple  contract  after  execution 1520,  1528 

SEDUCTION: 

Eight  of  action  by  parent  for  seduction  of  child 1150 

SEPARATION: 

Agreements  between  husband  and  wife  for  a  separation  are  void  . .   1126 
Liability  of  husband  for  support  of  wife  after  separation 1133-1139 

SERVANT: 

Action  for  injuring  or  enticing  away  a  servant   1249 

Liability  of  master  to  his  servant  for  negligence   1412 

SERVICE: 

Of  precept  in  proceedings  against  strays   1327,  1328 

License  to  go  upon  land  to  serve  process   1310 

SERVICES:       (See  Labor  and  Sekvick.) 

SET-OFF: 

Nature  of  a  set-off 1627 

Distinguished  from  recoupment    1615,  1627 

Is  included  in  the  present  counterclaim   1628 

Demand  once  set  off  cannot  afterwards  be  sued  upon 1589 

SHEEP: 

Statute  in  respect  to  the  killing  of  sheep  and  angora  goats  by  dogs,  1442 

SHERIFF: 

Right  of  action  for  recovery  of  fees  for  serving  process 1170 

Eight  of  action  against  sheriff  for  taking  illegal  fees 1193 

Action  against  sheriff'  for  money  collected  on  execution  1201 

Liability  for  failure  to  arrest   1232 

Liability  in  respect  to  care  of  property  levied  on   1232 

How  far  protected  by  his  process   1233,  1234 

Liability  for  an  escape   1238 

Liability   for   false   return    1246 

Eight  of  action  against  stranger  taking  property  levied  upon  ....   1282 

1364 
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SHERIFF  —  ( Continued )  :  Page. 

Is  a  trespasser  if  he  levies  after  return  day 1285 

Validity  of  contracts  with  his  deputy  as  to  fees   1552 

When  the  statute  runs  against  an  action  for  not  returning  execution,  1651 
Mode  of  proving  appointment  of  deputy   1903 

SPECIAL  PROCEEDINGS: 

Conclusiveness  of  judicial  determination  in  special   proceedings   . .   1598 
Statute  of  limitations  applies  to  special  proceedings   1642 

SPRINGS: 

Diversion  of  water  of  springs  1347,  1348 

STATUTES: 

Construction  of  penal  statutes   1269 

Repeal  of  penal  statutes   1271 

Contracts  in  violation  of  statutes  are  void   1558 

Contract  dependent  upon  unconstitutional  statute  is  void 1563 

Contracts  rendered  illegal  by  subsequent  statutes   1566,  1567 

Mode  of  proving  statutes    1938 

STATUTE  OF  FRAUDS : 

Recovery  of  payments   made  on   contracts   void  under   the   statute  1186 

Pleading  the  statute    1480,  1481 

Oral  agreement  to  change  time  of  performance  of  contract  within 

the  statute  1517 

Oral  evidence  to  supply  omission  in  contract  within  the  statute   . .   2008 

STATUTE  OF  LIMITATIONS: 

Object  of  the  statute    1641 

What  actions  or  proceedings  it  bars    1641 

Applies  to  actions,  special  proceedings,  and  counterclaims   1642 

Exceptions  to  the  general  application  of  the  statute 1643 

Computation   of  time    1644 

Where  a  demand  is  necessary  before  action   1645,  1648 

Including  or  excluding  day  on  which  cause  of  action   accrued  1648 

In    action    upon   a   judgment    1649 

On  promise  of  indemnity 1649 

Contract  in  contemplation  of  marriage  1649 

In  action  for  work,  labor,  or  services   1649,  1650 

In  actions  for  tort  generally    1650 

In   actions   for   negligence    1650 

In   case  of  illegal  assessment  of   a   tax    1651 

In  action  for  not  returning  an   execution    1651 

In  action  for  false  imprisonment   1651 

Effect  of  absence  from  the  State 1651,  1653 

Effect  of  infancy,  lunacy,  imprisonment,  etc 1654 

Where  a  person  entitled  to  maintain  action  has  died    .  .   1055,  1658 
Where   there  has   been   an   attempted   commencement   of   an   ac- 
tion      1658 
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STATUTE  OF  LIMITATIONS—  (Continued): 

Computation  of  time —  (Continued):  Page. 

Where  the  commencement  of  an  action  has  been  stayed 1669 

Where  there  was  an  agreement  to  arbitrate  or  refer 165!) 

Where  a  counterclaim  was  interposed  in  former  action   1650 

In  action  to  recover  balance  due  on  open,  mutual  account  1660-1663 

In  case  of  concealment  of  the  cause  of  action    1663,  1664 

Kevival  of  the  remedy  by  written  acknowledgment  or  new  promise  1664 

Requisites  of  the  promise  or  acknowledgment   1664-1667 

Conditional  promises  1667 

By  whom  made  16fiR 

To   whom   made    letiy 

When  made    166!) 

Will  not  revive  a  cause  of  action  for  a  tort  1670 

Revival  of  the  remedy   by  part   payment    1670 

Part  payment  is  an  admission  of  indebtedness  and  a  promise 

to  pay  1670 

Requisites  of  a  payment  to  have  that  effect    1670,  1671 

By  whom  made  1672 

By   agent    1672 

By  partner 1673 

By  one  of  several  joint  and  several  malvcrs 1672,  1673 

By  one  of  several  joint  debtors  1673 

Burden  and  mode  of  proof   1673 

To    whom    made     1674 

How    made     1675 

By    bill    or    note 1677 

Payment  must  be  voluntary   1678 

Oral  admissions  of  payment   ...   1678 

Indorsements  of  payments    1679,  1680 

STATUTORY  AUTHORITY: 

As  a  defense  to  an  action  for  a  nuisance 1252,  1253 

STRAYS: 

Statutes  enacted  to  prevent  cattle  from  running  at  large  ....    1325,  1326 
Penalties  imposed  for  permitting  animals  to  run  at  large  in  high- 
way, etc 1325,  1326 

Action  to  recover  such  penalties 1326,  1327 

Jurisdiction  of  the  justice  not  limited   in   amount    1326 

Special  proceedings  given  by  the  Code  in  respect  to  straying  cattle  1326 
Seizure,  detention,  and  disposition  of  animals  straying  upon  high- 
way       1327 

Seizure  of  animals   straying  upon   land  from  the  highway    1327 

Verified  petition  to  be  filed  by  person  making  the  seizure   1327 

Contents    of   the   petition    1327 

Precept  requiring  owner  to  show  cause  why  prayer  of  petition 

should  not  be  granted  1327 

Direction   of  the  precept    l'!37 

Service  of  the  precept,  how  made   1 327 

Proof  of  service  of  the   precept    1328 
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STRAYS—  (Continued)  : 

Seizure  of  animals  straying  upon  land  from  the  highway —  (Con- 
tinued) :  Page. 
Proceedings  on  return  of  the  precept  where  the  owner  appears  ....   1328 
Final   order   on   default,   or   on   decision   or   verdict   for   petitioner 

1328,  1329 

Warrant  directing  sale  of  the  animals  seized   1329 

Sale  of  the  animals  seized  and  return  of  the  warrant   1329 

Payment  of  proceeds  to  justice,  less  fees  of  constable 1329 

Applciation  by  justice  of  the  proceeds  of  sale   1329 

Claim  for  the  surplus  proceeds  of  sale  and  proceedings  thereon  1330 

Disposition  of  unclaimed  surplus    1330 

Appeal  from  order  determining  claim  to  surplus   1331 

Extension  of  time  for  payment  of  surplus    1331 

Decision  or  verdict  in  favor  of  person  answering   1331 

Pinal  order  on  decision  or  verdict  for  defendant   1331 

Warrant  to  enforce  such  final  order   1332 

Wilful  act  of  a  third  person  designed  to  cause  seizure  of  the  cattle  1332 
Action  by  the  owner  to  recover  his  damages  and  penalty  from  such 

third  person    1333 

Action  by  the  petitioner  against  such  third  person 1333,  1334 

Demand,  before  trial,  by  owner  for  possession  of  the  animals  seized  1333 
Kequisites  of  the   demand  in   ease  of  several  animals  and  sep- 
arate owners    1337 

Separate  demands  where  trespass  was  caused  by  third  person  1337 
Proceedings  on  the  part  of  owner  to  render  demand  effectual  1333 
Demand  by  person  making  default  on  return  of  precept  1333,  1334 

Requisites  of  such  demand  1337 

Proceedings  requisite  to  make  the  demand  effectual   1333 

Order  determining  demand  of  possession    1334 

Appeal  from   the   order   determining   the   demand    1334 

How  taken   1334 

Order  of  county  judge  staying  proceedings  on  petition    . .   1334 

Appeal  from  a  final  order  made  upon  the  petition    1334 

How  taken  and  perfected   1335 

Proceedings   where   the   final   order   appealed   from   is   affirmed  1335 
In  what  case  an  action  lies  to  recover  the  animal  seized,  or  dam- 
ages,   etc 1335 

Limitation  of  the  time  of  commencing  the  action 1335 

Damages  in  case  of  several  animals  trespassing,  deemed  done  by  all 

jointly 1336 

Petitioner's   remedy  in  such  case  is   entire   and   must  be   enforced 

against    all    1336 

When  the  proceeding  may  be  against  owners  separately  or  jointly  1336 
Ri^ts  of  the  several  owners  where  all  are  proceeded  against  jointly  1337 

Distribution  of  the  surplus  in  ease  of  a  joint  proceeding 1337 

Where  two  or   more   persons   may   maintain   the   proceeding,   com- 
mencement by  one  bars  the  others   1337 

Justice  may  allow  the  others  to  appear  in  protection  of  their 

interests    1337 

When  the  officer  entitled  to  the  penalty  may  maintain   action 
for  its  recovery    1337 
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STRAYS  —  (Oontinued) : 

Where  two  or  more  persons  may  maintain  the  proceeding,  etc. — 
(Continued):  Page. 

Person  entitled  to  possession  of  an  animal  by  virtue  of  special  prop- 
erty deemed  the  owner  1338 

Duly  authorized  agent  may  in  his  own  name  make  demand,  answer, 
etc 1338 

Person  in  possession  of  strays  may  maintain  trover  for  wrongful 
taking  away    1361 

Injuries  to  animals  straying,  when  not  actionable 1400,  1401 

STREAMS:  (See  Wateb  and  Watebcoubsbs.)^ 
STREET:    (See  Highwat.) 

SUBMISSION: 

To  arbitration  1695,  1700,  1705,  1728 

SUBSCRIBING  "fVITNESS: 

Parol  instruments  attested  by  witnesses   1958 

SUMMARY  PROCEEDINGS: 

Conclusiveness    of    judicial    determinations    in    1597 

SUMMONS: 

In  actions  for  a  penaJty  to  be  indorsed   1266 

SUNDAY: 

When  no  recovery  can  be  had  for  work  done  on  Sunday  1161,  1165,  1545 

Only  one  penalty  recoverable  for  working  on  Sunday   1270 

Contracts  in  violation  of  Sunday  laws  are  void 1545,  1546 

SURETY: 

Discharged  by  material  alteration  of  principal's  contract   1173 

Recovery  from  principal  of  money  he  has   been  compelled  to   pay  1176 

Contribution   between   sureties    1182 

Recovery  of  creditor  who  has  rendered  security  valueless   1188 

Effect  of  adding  a  signature  to  a  note  on  the  liability  of  the  surety  1525 

What  alterations  of  a  note  will  discharge  a  surety   1526 

In   recognizance   for   appearance   of  party   discharged   by   death   of 

party  1565 

Same  rule  where  the  party  enlists  and  is  held  by  military  authority  1568 

When  not  allowed  to  recoup   1621 

When  sued  alone  cannot  set  up  cause  of  action  in  favor  of  principal  1635 

Application  of  payments  to  the  relief  of  a  surety   1795 

Not  affected  by  admissions  of  his  principal 1843 

TAX: 

Payment  of  tax  on  land  of  another  through  mistake   1179 

Recovering  back  money  paid  under  a  void  assessment   1180,  1181 

When  the  statute  begins  to  run  against  action  against  assessor   . .   1647 
Recovery  by  tenant  of  tax  paid  on  demised  premises 1186 
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TAX  —  ( Continued )  :  Page. 

Action  by  town  for  misapplied  tax  moneys   1189 

How  far  a  tax  collector  is  protected  by  his  warrant    1234 

Liability   of  collector  for  selling  after  time   has  expired    1284 

Proof  of  payment  of  dog  tax  in  action  for  killing  of  the  dog  . .    1445,  1446 
Replevin  for  property  taken  for  a  tax  1467-1470 

TENANTS  IN  COMMON: 

Action   by  one  tenant  m  common  for  share  of  money   received  by 

another    1200 

Of  boundary  trees   1277 

In  crop  raised  on  shares   1304 

When  trover  may  be  maintained  between  tenants  in  common  1370,  1371 

Replevin  for  crops,  as  between  tenants  in  common    1468 

Release  of  defendant  in  trespass  by  one  tenant  in  common 1685 

TENDER: 

Mature  ot  a  tender  at  common  law  and  under  the  statutes 1752 

Wbo  may  make  a  valid  tender   1754 

To  whom  the  tender  should  be  made    1755 

Where   the   money    is   due   to   several   jointly    1755 

To  one  of  several  copartners    1755 

To  an  assignee    1755 

To  an   agent,   clerk,  or  attorney    1755 

Time  of  making  the  tender    1756 

Place    Df   tender    1758 

Mode  of  making  the  tender   1758 

When  production  and  offer  of  the  money  is  necessary   1759 

When  production  and  ofler  may  be  dispensed  with 1760 

Must  be  without  qualification  or  condition    1760 

Demand  of   a  receipt    1760 

Exception  to  the  rule  that  the  tender  must  be  unconditional   . .  1761 

Amount  tendered    1762 

The  kina  of  money  tendered   1762-1765 

Tender  of  a  cheek   1765 

Tender    of   chattels    1766 

Effect  of  a  tender  1768 

In  payment  of  a  debt  does  not  extinguish  the  debt   1768 

When  the  debtor  must  pay  the  money   into  court    1769 

When  payment  into  court  is  not  required   1769 

Keeping  the  tender  good 17fi9 

Admits  an  indebtedness  to  the  amount  tendered    1769 

When  regarded  in  law  as  equivalent  to  performance   1769 

Manner  of  pleading  tender   1770 

Effect  of  pleading  a  tender  as  an  admission  of  the  complaint  1770 

Effect   of   payment   into  court    1771 

Proof  under   an   answer  of  tender    1772 

TENEMENTS: 

What  the  term  comprises   1276 
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Extension  of  time  of  performance  of  sealed  agreement  by  parol   . .   15ie 

Alteration  of  time  of  payment  of  a  note  is  material 1527 

Presumption  as  to  time  of  alteration  of  a  contract 1532 

Of  performance  of  contracts  1580,  1581 

Of  making  a  tender  to  be  effectual  1753,  1754 

TITLE: 

In  a  stranger,  as  a  defense  1289,  1473,  1476 

Possession  follows  title   1299,  1300 

Proof  of  title  in  action  in  a  justice's  court  for  trespass  to  lands  . .  1300 

Proof  of  title  to  property  to  maintain  replevin   1466 

TORT: 

Defined    1213 

Classification    1213 

Invasion   of   a   legal   right    1213 

Proof  required  of  the  plaintiff    1214 

Proof  of  the  existence  of  the  right   1214 

Violation    of    a    public    duty 1214 

Proof  required  of  the  plaintiff   1214 

Proof  of  the  existence  of  the  duty   1214 

Special  injury  to  the  plaintiff 1214,  1215 

Breach  of  a  public  duty  imposed  by  statute  1215 

Breach  of  a  private  compact  or  private  duty  or  obligation   1216 

Proof  required  of  the  plaintiff  1216 

Same  transaction  may  give  a  right  of  action  on  contract  or  for  tort  1217 
Illustrations  of  the  distinction  between  actions  on  contract  and  in 

tort  1217,  1218 

Privity  between  the  parties  as  an  element  of  a  right  of  action  for 

tort    1219 

Eight  of  action  for  deceit 1219,  1220 

Distinction   between  moral  and  legal  fraud   1220,  1221 

Responsibility  of  the  principal  for  misrepresentations  of  his  agent  1221 
Misrepresentations  without  knowledge  of  their  truth  or  falsity  . .  1221 
Fraudulent  representations  as  to  credit  of  a  third  person    . .   1223-1229 

Official    neglect    or    misconduct     1229-1248 

Injuring  or  enticing  away  a  servant   1249-1250 

Nuisance     ' 1251-1265 

Penalties 1266-1275 

Trespass  to  property   1276-1338 

Water,  watercourses  and  fisheries 1339-1359 

Trover    '. • 1360-1392 

Negligence    1393-1432 

Injuries  by  domestic  and  other  animals   1433-1446 

Fraud    1447-1459 

Eeplevin    1460-1476 

No  man  allowed  to  take  any  advantage  from  liis  own  wrongful  acts  1450 

Liability  of  infants  for  their  torts  1500 

Liability  of  lunatics  for  torts   1509 
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Counterclaim  in  action  for  tort 1636,  1637 

Counterclaim  of  damages  for  tort  in  action  on  contract    1637 

When  the  statute  of  limitations  commences  to  run   1645 

Remedy  not  revived  by  new  promise  after  the  statute  has  run    . .   1670 

TO"WN: 

Action   against   county   to   recover   money   misapplied    1189 

TRADE: 

Kiglit  of  a  married  woman  to  carry  on  a  trade   1109,  1116 

Legality   of  contracts   in   restraint  of  trade    1537-1544 

Combinations   of  worUingmen  to   interfere  with   free   pursuit  of   a 

trade    1550 

TREES: 

Property  in  growing  trees 1277 

Overhanging   and  boundary  trees    1277 

Parol  license  to  cut  and   carry   away  trees    1305 

Trover  lies  for  trees  cut  down   1371 

TRESPASS: 

To  personal  property 1281-1293 

When  the  proper  form  of  action   1281 

Election  of  remedies   1281,  1289,  1464 

What  interference  with  or  injury  to  cliattels  constitutes  a  trespass  1281 

Removal   of   tenant's    doorplate    by    landlord     1284 

Chasing   cattle   of   another,   in   person   or   with   dogs    1284 

Wrongful  killing  of  a  dog    1284 

Killing   of   trespassing   fowls   or   cattle    1284,  1285 

Procuring  the  issuing   and  levy   oi   an  execution  under   satis- 
fied Judgment    1285 

Levy  by  sheriff  or  constable  after  return  day    ^ . . .   1285 

Levy  or  sale  by  tax  collector  after  expiration  of  time  limited  1285 
Assessors  liable  for  levy  upon  property  of  nonresident  for  a  tax  1285 
Levy  under  void  attachment  renders  justice  and  plaintiff  tres- 
passers       1285 

Every  unlawful  interference  with  the  property  of  another  is  a 

trespass     1285 

Wrongful  or  unauthorized  levy  upon  property  without  removing 

it    1286,  1461,  1463 

Plaintiff    directing    and    officer    making,    Avrongful    levy,    tres- 
passers  1286,  1287,  1462 

Wha'^  acts  will  render  one  pei-son  liable  for  the  trespass  of  an- 
other       1287 

When  party  for  whom  process  is  executed  is.  Or  is  not,  a  tres- 
passer     ; 1287-1290 

Injuries  to   chattels   in  the   lawfil   adverse   possession   of   the 

wrongdoer    1287 

Liability  of  the  master  for  trespass  of  his  servant liiss 
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Will   not   lie   for   injury  to   property   by   unavoidable   accident  1289 

Lies  for  the  taking  of  property  which  has  been  returned 1289 

Lies  for  execution  of  process  void  upon  its  face  for  want  of  juris- 
diction         1291 

Seizure  of  property  by  State  officer  under  an  unconstitutional 

law     1292 

When  an  action  for  trespass  to  personal  property  will  not  lie   ....   1281 

1283-1289 
Where    the    plaintiff   has   neither    actual    or    constructive    pos- 
session at  time  of  injury   1281-128.3,  1289 

Wliere  a  dog  has  chased  cattle  in  the  absence  of  his  master  1284 
Wliere  the  exclusive  possession  has  been  transferred  to  a  bailee  128.5 
Where  the  plaintiff  in  execution  has  innocently  received  proceeds 

of   wrongful   sale    1287 

Where  the  act  was  lawful  at  the  time  it  was  committed   1287 

Where  the  defendant  did  not  authorize  the  unlawful  act   ....   1288 

Master   not   liable   for   willful   trespass   of   his   servant    1288 

Will  not  lie  for  injuries  the  result  of  unavoidable  accident  . .  1289 
Where  the  owner  of  the  property  caused  or  contributed  to  the 

injury    1290 

Will  not  lie  for  the  killing  of  a  dog  wliich  was  a  public  nuisance  3290 
In  case  of  injuries  by  animals  out  of  the  ovdinaiy  course  ....  1290 
In  case  of  a  ministerial  officer  executing  process  regular  on  its 

face  1233,  1290-1292 

Where  the  property  was  injured  ■while   in   custody  of  the   law  1293 
Plaintiff  must  show  actual  or   constructive  possession  of  property 

injured    1281 

What   possession   will    support   the    action    1282 

Actual   possession   sufficient  as   against   wrongdoer    1282 

Bare   possession,   although   wrongful,   sufficient   against   wrong- 
doer       1282 

Finder  of  chattel  may  maintain  the  action 1282 

Gratuitous   bailee  may  maintain   action  against  wrongdoer    . .    1282 

Agister  of  cattle,  without  lien,  may  maintain  action    1282 

Sheriff  or  constable  having  a  levy  on  property  may  maintain 

the   action    1283 

Proof  of  absolute  ownership,  without  proof  of  possession,  suffi- 
cient        1283 

When   owner   of   property   deposited  with   bailee   may   maintain 

trespass    1283 

When  the  bailee  of  property  may  maintain  the  action 1283,  1290 

Lies  at  suit  of  purchaser  at  a  sale  which  transferred  the  title  1283 
Action  by  donee  of  chattels  who  has  not  obtained  possession  of 

the   gift    1283 

Proof  requisite  to  maintain  the  action   1283 

Actual  possesion  at  the  time  of  the  injury  1283 

Proof  that  the  plaintiff  is  the  absolute  owner  of  the  property  1283 

Proof  that  defendant  was  a  party  to  the   wrongful   act   1287,  1288 

Plaintiff  not  bound  to  join  all  the  wrongdoers  as  defendants   ]28« 
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Title  to  property  in  a  stranger  no  defense  to  action  for  trespass  . .  1289 

Eeturn  of  the  property  goes  merely  in  mitigation  of  damages   ....  1289 

Defendant  relying  upon  aflSrmative  defense  must  set  it  up  by  answer  1289 

Proof  requisite  on  part  of  officer  justifying  under  his  process   ....  1293 

Trespass  upon  real  estate  1293-1304 

Does  not  lie  for  trespass  on  lands  in  another  state   1293 

Action   lies   for   trespass   on   lands   in   another   county    1293 

In  what  trespass  to   the  realty  consists    1294 

Lies  for  unauthorized  entry  on  land  without  proof  of  damage 1294 

Throwing  rocks  on  land  of  another  in  blasting  on  adjoining  land  . .  1295 

Casting  stone  upon  land  of  another  from  the  bed  of  a  canal   ....  1295 
That  an  intrusion  on  private  property  was  by  municipal  corporation 

raises  no  presumption  of  authority   1295 

Possession  essential  to  right  of  action  at  common  law   1295 

Bemainderman  or  reversioner  may  maintain  the  action  under  the 

Code    1296 

Eeversioner  should  bring  action  for  injury  done  to  inheritance  ....  1296 

Plaintiff  must  show  actual  or  constructive  possession   1296 

Owner  out  of  possession  must  recover  possession  before  action    . ..  1296 
Action  will  not  lie  against  person  in  actual,  exclusive,  adverse  pos- 
session       1297 

Proof  of  possession  in  plaintiff  and  entry  by   defendant  makes  a 

prima  facie  case   1297,  1298 

Possession  alone  sufficient  to  maintain  action  against  wrongdoer   . .  1298 
Occupation   of  part  of  premises  as   constructive   possession  of  the 

whole 1298 

Person  having  the  legal  title  to  lands  has  constructive  possession  1298 
Person  having  legal  title  to  unoccupied  lands  entitled  to  maintain 

the   action    1298 

Where  holder  of  legal  title  has  died  since  entry,  his  administrator 

may   sue    1298 

Person  in  actual  possession  of  the  land  may  maintain  the  action  1298 

What  is  such  possession  as  will  sustain  the  action   1298,  1299 

Dismissal  of  the  complaint  where  the  question  of  title  is  raised  1298,  1299 
Witness  cannot  be  asked  if  he  was  in  possession  of  uninclosed  wood- 
land      1300 

Proof  requisite  to  sustain  action  for  trespass  upon  wild  land   ....  1301 

Ownership  of  the  fee  of  land  in  the  public  highway 1301 

Eight  of  the  owner  of  land  covered  by  highway  to  material  therein  1301 

Actions  for  trespass  upon  lands  within  the  highway 1301 

Eight  of  an  administrator  or  executor  to  maintain  the  action 1302 

Eight  of  action  of  person  in  possession  under  a  contract  to  pur- 
chase      1302 

Action  by  de  facto  trustees  of  a  religious  society   1303 

Eight  of  action  for  violation  of  rights  in  a  pew  or  cemetery  lot  . .  1303 
When  husband  may  maintain  action  for  entry  in  building  on  wife's 

land   1303 

Eight  of  action  for  trespass  on  lands  cultivated  on  shares   1303 

Occupation   by  consent  of  one  of  several  tenants  in  common    ....  1304 
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Forcible  eviction  by  landlord  of  tenant  holding  over 1304 

Act  done  on  land  by  consent  of  owner  not  a  trespass 1304 

License  as  a  justification  of  a  trespass   1304 

(See  License.) 

Trespass  by  cattle  through  division  fences 1312,  1316 

Liens  upon  animals  trespassing  and  proceedings  for  its  foreclosure  1322 

By  cattle  entering  land  from  the  highway    1325-1338 

Penalties  given   by   statute  for   such   trespass    1325 

Action  to  recover  such  penalties   1320 

Special  proceeding  for  the  seizure,  detention  and  disposition  of  such 

strays    1326-1338 

How  far  trespass  and  r^levin  are  concurrent  remedies  ....   1462,  1464 

TROVER: 

Nature  of  the  remedy  1360 

As  a  concurrent  remedy  with  trespass  1281,  1289,  1360 

When  trover  will  lie  and  trespass  will  not  or  m'ce  versa  1360 

Return  of  the  property  after  conversion  no  defense   1360 

Essential  requisites  of  an  action  of  trover   1360 

Who  may  maintain  the  action   1361 

Possession  a  sufficient  title  as  against  a  mere  wrongdoer    1361 

Character  of  the  possession  which  will  support  the  action 1361 

When  either  the  owner  or  bailee  may  maintain  the  action   1361 

Owner  having  right  of  possession,  without  possession,  may  sue  . . .   1362 
Possession,  or  right  of  possession,  must  exist  at  time  of  conversion  1362 

Plaintiff's  property  in  the  goods  may  be  general  or  special 1362 

What  constitutes  general  property   1362 

What  constitutes  special  property   1362 

Possession   is   either   actual   or   constructive    1363 

When  possession  is  actual   1363 

When  possession  is  constructive    1363 

Equitable  interest,  without  legal  title  or  possession,  is  insufficient  1363 

Equitable  interest,  with  actual  possession,   sufficient    1363 

Right  of  pledgor  where  pledgee  has  converted  the  pledge   1363 

Mortgagor  in  possession  after  default  may  maintain  the  action   . .   1363 
Mortgagee  has  sufficient  right  of  possession  to  maintain  the  action  1364 

Executor  never  in  possession  may  maintain  trover    1364 

Executor  only  can  bring  action  for  conversion  in  lifetime  of  testator  1364 
Administrators  may  maintain  trover  for  conversion  before  letters 

granted   1364 

When  administrator  must  show  that  he  sues  in  representative  ca- 
pacity       1364 

Purchaser  of  goods  to  be  manufactured  has  no  right  of  action  before 

delivery    1364 

Vendor,  rescinding  sale  for  fraud,  may  maintain  trover  against  pur- 
chaser       1364 

Owner  of  stolen  property  may  maintain  trover 1364 

Sheriff  or  constable,  who  has  levied,  may  maintain  trover  ...^ 1365 

Constable  who  has  levied  may  sue  sheriff  who  subsequently  levies 
and   sells    1365 
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When  it  is  necessary  to  prove  a  valid  judgment  in  action  of  trover  1365 

1366 
When  it  is  sufficient  to  prove  execution  without  proof  of  judgment  1366 

1367 

Lies  for  refusal  to  deliver  goods  wrongfully  pledged    1367 

Lies  against  pledgee  converting  the  goods  by  a  sale 1367 

Lies  against  third  person  refusing  to  deliver  goods  to  purchaser  . .    1367 

Lies  for  refusal  to  deliver  stock  pledged  for  usurious  loan    1367 

Lies   against   purchaser   of   stock  from   one   whose   possession    was 

wrongful  1367 

Lies  by  purchaser  at  mortgage  foreclosure  against  mortgagor  sever- 
ing   fixtures     • 13C7 

Lies  in  favor  of  lessor  of  furniture  against  lessee  wrongfully  remov- 
ing it  1367 

Lies  by  bailor  of  property  against  assignee  of  bailee 1367 

Will  not  lie  unless  plaintiflf  has  present  right  of  possession   1367 

Where  property  was  pledged  by  plaintiff's  vendor  before  sale  to  him  1367 

When  ptirchaser  at  conditional  sale  cannot  maintain  trover 1367 

Lies   against   landlord  detaining  tenant's  goods   for   rent    1368 

Against  whom  the  action  is  maintainable    1368 

Lies  against  person  hiring  a  horse  to  go  to  one  place  who  drives  it  to 

another   1368 

Lies  against  a.  postmaster  who  improperly  detains  a  newspaper  . .  1368 
Lies  against  person  converting  goods  on  which  plaintiff  has  a  lien  as 

bailee     1368 

Where  goods  have  been  obtained  by  fraud  and  transferred 1369 

Lies  against  administrator  for  refusal  to  deliver  property  to  widow  1369 
Lies  against  receiver  who  has  innocently  taken  plaintiff's  property  1369 
When  it  lies  against  person  receiving  money  in  fiduciary  capacity  1369 

The  property  for  which  trover  will  lie   1370 

When  trover  will  lie  between  tenants  in  common 1371-1373 

When  trover  lies  in  case  of  title  by  accession    1373-1375 

When  trover  lies  in  case  of  confusion  of  goods 1375-1377 

The  conversion,  in  what  it  may  consist  1377 

Wrongful  intent  not  essential   1377,  1387 

Manual  taking  not  essential 1377,  1381 

Unauthorized   assumption  of   dominion   or   control   sufficient    .  .    1377 
When   a  demand  and  refusal  are  necessary  to  give  a  right   of 

action    1378,  1382 

Conversion  by  wrongful  taking   1379 

Conversion    by    wrongful    assumption    of    property     1380 

Demand  and  refusal  as  evidence  of  coiivoision   ..    ..1382,  1387,  1388 

Demand  must  be  by  the  owner  or  his   iigent   1382 

Demand  by  joint  bailees   1385,  1387 

Demand  by  partners   1385 

Demand  upon   janitor  of  a  building   insufficient    1385 

Demand  upon  the  wife  to  charge  the  husband   13S5 

Written  demand  left  with  a  proper  person  at  residence  of  de- 
fendant    ; 1385 
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Proof  of  demand  , „  . .   isgn 

Eequiring  evidence  of  authority  to  make  demand   1386 

What  is  a  suflSeient  demand   1386 

Proof  that  the  person  making  the  demand  was  duly  authorized  1386 
Want  of  possession  of  the  goods  by  defendant  at  time  of  demand  1386 
What  will  be  deemed  a  refusal  to  comply  with  demand  1387,  1388 

When   trover   cannot   be   maintained    1391 

Mortgagee  of  chattels  before  default   1391 

Between  tenants  in  common    1370,  1371,1372,  1391 

Parties  to  an   attachment  regular  on  its  face    1391 

Person  holding  goods  by  virtue  of  a  lien    1391 

When  the  statute  of  limitations  commences  to  run  1646-1649 

USE  AND  OCCUPATION: 

When  a  recovery  may  le  had  for  use  and  occupation  of  real  property  120J 
Eelation  of  landlord  and  tenant  must  exist  between  the  parties   . .   1203 

Must  be  an  agreement,  express  or  implied,  to  pay  rent 1203 

What  must  be  shown  to  maintain  the  action   1203,  1205 

There  must  be  actual  use  and   occupation    1203 

Eecovery  limited  to  the  value  of  tlie  use  of  the  part  occupied   ....   1203 

When   the   action   will    not   lie    1203 

Where  there  is  a   lease  under   seal    1203 

Where  the  defendant  went  into  possession  wrongfully 1204 

Where  the  defendant  went  into  possession  under  contract  to  pur- 
chase       1204 

Where  defendant  hired  the  premises,  but  did  not  go  into  pos- 
session     1205 

Where  the  tenant  has  left  the  premises  and  the  landlord  has  relet  1205 
Where  the  tenant  holds  over  against  the  will  of  his  landlord  1205 
Where  the  tenant  holds  over  after  expiration  of  term  without  new 

agreement    1205 

When  the  lease  may  be  introduced  to  determine  amount  of  recovery  1205 
Tenant  must  pay  what  the  use  of  the  premises  is  reasonably  worth  1205 

USURY: 

Must  be  pleaded  as  a  defense  1488 

VARIANCE: 

Between  pleadings  and  proof,  when  material  or  otherwise   1917 

VALUE: 

A  traversable  fact   in   replevin    1479 

To  be  fixed  by  verdict,  report,  or  decision  in  replevin   1475 

Proof  of  value  by  opinion   of  witnesses    2051 

VENDOR  AND  VENDEE: 

flights  of  the  vendor  where  the  vendee  refuses  to  take  and  pay  for 
goods  bought  1152-1154 
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Action  by  the  vendor  and  the  complaint  therein 1152 

Proof  on  part  of  the  plaintiff  in  such  action   1152 

Proof  in  action  by  vendor  for  the  purchase  price   1153 

Liability  of  vendee  for  refusal  to  accept  delivery  in  a  reasonable 

time    1154 

Action  by  vendee  in  case  of  goods  purchased  and  a  refusal  to  deliver  1154 

Proof  necessary  to  sustain  such  action   1154 

Waiver  of  tender  of  price  or  security    1154 

When  proof  of  a  demand  is  or  is  not  necessary   1154 

Amount  of  recovery  in  such  action  1155 

Action  for  breach  of  warranty  on  sale  or  exchange 1156 

(See  Wakbanty.) 
Recovery  by  vendee  of  payments  made  upon  rescinded  contract   . .    1185 
Recovery  by  vendee  of  deposit  made  upon  unperformed  contract  for 

sale  of  lands 1185,  1195 

Recovery  of  money  paid  upon  oral  bargain  for  sale  of  lands  1185,  1186 

Fraud  in  the  sale  or  exchange  of  property  1447-1459 

Rescission  of  contract  of  sale  for  fraud   1364 

Trover  by  defrauded  vendor   1364,  1369 

Trover  by  parties  to  conditional  sale 1367 

VERDICT: 

In   replevin    ^ 1475 

VOLUNTARY  PAYMENTS: 

Cannot  be  recovered  back   1177,  1178,  1179,  1186 

WAGER: 

Wager    contracts    are    void    by    statute    1197 

Recovery  of  money  in  the  hands  of  the  stakeholder   1197 

Recovery  of  money  lost  by  gaming   1197,  1198 

WAIVER: 

Of   actual   production   of  money   tendered    ..■ 1759 

Of  a  tender  may  be  shown  under  allegation  of  tender   1772 

Of   statutory   privilege   in    respect   to   confidential   communications 

2070-2075 

WARRANT: 

Liability  oi  a,  de  facto  justice  issuing  a  warrant    1229 

How  far  a  tax  collector  is  protected  by  his  warrant    1234 

For  the  sale  of  animals  seized  as  strays   1329 

WARRANTY: 

Complaint  in  action  for  breach  of  warranty   , 1156 

Proof  on  the  part  of  the  plaintiff  to  sutsain  the  action   1156 

Not  necessary  to  prove  fraud,  although  fraud  is  alleged   1156 

Where  fraud  is  the  basis  of  the  complaint,  no  recovery  for  breach 

of   warranty    1157 

Fraud   and   warranty  distinguished    1157 
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Measure  of  damages  in  action  for  breach  of  warranty  of  a  horse  . .  1157 
Of  an  article  sold  to  one  person  for  use  of  another,  who  is  injured  in 

such  use    1218,  1219 

Actions  upon  so-called  "false  warranty"   1157,  1218,  1219 

Mere  silence  of  the  seller  does  not  imply  a  warranty   1458 

Recoupment  of   damages   for  breach  of  warranty    1617 

WATER  AND  WATERCOURSES: 

Streams,  when  private  property   1339 

Watercourses    as   defined   by   the   law    1339 

Land  includes  the  water  above  it   1339 

Owners   of   watercourses   termed   riparian   proprietors    1340 

Ownership  of  the  bed  of  streams    1340,  1341 

Construction  of  grants  of  lands  bounded  on  streams  1341 

Rights  in  flowing  water   1341,  1342 

Right  of  each  riparian  owner  to  the  reasonable  use  of  water  of  a 

stream    1342 
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